Mo pneny o npoBepke KOHCTUTYLLMOHHOCTU YacTeh BTOPOMU U
yeTBepTou cTaTtbM 443 YrosioBHO-NpoueccyasbHOro Kogekca
Poccuinckon Pepepauum B CBA3M C XKanodoOM rpakaaHuUHa
C.A.MMepBoBa 1 3aNpocoM MMPOBOIo cCyabu cypedbHoro yyactka N
43 ropopa KypraHa

MocTtaHoBneHme - Ne 10-M - o1 21.05.2013 - KoHCcTUTYUMOHHbIN Cya Poccuinckon ®epepauymm - JencteyeT 6e3
N3MEHEHUN

VimeHem Poccunckon ®epepaumm

MOCTAHOBJIEHUE

KOHCTUTYLIMOHHOI O CYIA POCCUACKOW ®EEPALLAN

no geny o NpoBepPKe KOHCTUTYLMOHHOCTW YacTen BTOPON 1 4eTBepTon ctaTtbh 443 YronoBHO-
npoueccyanbHOro Kogekca Poccunckon depepaunn B

CBA3U ¢ xxanobon rpaxagaHuHa C.A.MNepBoBa 1 3aNpocoM MUPOBOro cyabu cyaebHoro yvyactka N 43 ropoaa
KypraHa

ropog CaHkT-NMeTepbypr 21 maa 2013 roga

KoHcTuTyumoHHbin Cya Poccuinckon ®epepaumm B coctase Mpeacenatend B.[1.30pbkKuHa, cyaen
K.B.ApaHoBsckoro, A.W.bonuosa, I.A.fagxuesa, K0.M.JaHnnosa, J1.M.XKapkoson, [.AXKnnuHa,
C.M.Ka3zaHueBa, C.[J.KHs3eBa, A.H.KokoToBa, J1.0.KpacaB4ukosow, C.MN.MaBpuHa, H.B.MenbH1KOBa,
K0.[4.PynkuHa, H.B.CenesHesa, O0.C.Xoxpsikoson, B.I.Apocnasuesa,

C y4acTuem noaHoMo4Horo npeactasntens Coseta ®epepauum B KoHcTutyumnoHHom Cyae Poccuinckonm
®epepaumnn A.N.AnekcaHaposa,

PYKOBOACTBYSACh CTaTben 125 (YacTb 4) KoHCcTuTyuun Poccminckon depepauum, NyHKTOM 3 4acTu NepBoW,
YacTAMN TPETbEN N YETBEPTON CTaTbyh 3, YaCTbio NepBOn CTaTbm 21, cTaTbamm 36, 74, 86, 96, 97, 99, 101,
102 n 104 depepasibHOro KOHCTUTYLMOHHOIO 3akoHa "O KoHcTuTyumnoHHom Cyae Poccuinckon
depepauymnn”,

paccMoTpen B OTKPbLITOM 3acefaHnn 4e0 0 NPOBEPKE KOHCTUTYLMOHHOCTU YaCTen BTOPON U HYeTBEPTON
cTaTbm 443 YNK Poccuinckon depepauuu.

lMoBOAOM K pacCMOTPEHUIO fena SBUUCL xXanoba rpaxxaaHuHa C.A.MNepBoBa 1 3anNpoc MUPOBOro CyibK
cynebHoro y4actka N 43 ropoga KypraHa. OCHOBaHMEM K pacCMOTPEHMIO fena aBuaack 0bHapyXMBLLASCS
HeonpeneneHHOCTb B BOMPOCE O TOM, COOTBETCTBYIOT i KOHCTUTYummn Poccuinckon ®egepauum
ocriapvBaemble 3aABUTENAMU 3aKOHOMON0XEHNS.

MockonbKy xanoba v 3anpoc KacatoTCa 04HOI0 1 TOro e npeameTa, KOHCTUTYUMOHHBIN Cyg Poccminckonm
denepaumm, pykoBoACTBYSACh CTaTben 48 PefepanbHOro KOHCTUTYLIMOHHOIO 3aKoHa "O KOHCTUTYLUMOHHOM
Cyne Poccunckon ®epepauun”, coefuHun gena no 3tum obpalleHnam B 04HOM MPOn3BOACTBE.

3acnywas cooblieHne cyabn-goknandmka H.B.MenbHnKoBa, 0b6bsicHeHMsa npeactaeutens CoseTa
depepauunm, BLICTYNNEHNS NPUriaLlleHHbIX B 3acefaHne npeactasmTenen: ot BepxosHoro Cyaa
Poccuinckon ®egepaunn - cyabn BepxosHoro Cyna Poccuinckon ®egepauum A.C.HepBOTKMHa, OT
MuHncTepcTBa locTuLmMm Poccminckon ®epepaunm - E.A.bopnceHko, oT 'eHepanbHOro NPokKypopa
Poccuinckon ®epepaumm - T.A.Bacunbeson, nccaenoBas nNpefcTaBieHHble JOKYMEHTbI U MHbIE MaTepuasbl,
KoHCcTuTyumoHHbin Cya Poccuinckon ®egepaumnm

yCcTaHOBMIM:

1. B cooTBeTCcTBUM CO CTaTben 443 YK Poccuinckon ®egepauum cyq, npm3HaB AOKa3aHHbIM, YTO AesHue,
3anpeLLleHHoe YroJIoBHbIM 3aKOHOM, COBEPLLEHO JINLLOM B COCTOAHUM HEBMEHAEMOCTM, BBIHOCUT
NMOCTaHOBJIEHNE O NPEKPALLEHNN YroJIOBHOIO Aesia 1 06 0TKase B NMPUMEHEHUN NPUHYANTENbHbLIX Mep
MeOMLUHCKOro XxapakTepa, eC/iv 3TO L0 He npeAcTaBiseT onacHOCTM N0 CBOEMY MCUXUYECKOMY
COCTOSAHMIO B0 MM COBEPLUEHO AesAHMe HeOObLUON TAXEeCTW; OAHOBPEMEHHO Cy [ peLlaeT Bonpoc 06
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OTMeHe Mepbl nNpecevyeHuns (4acTb BTOpas); Npu NpeKpaLleHn YroaoBHOMO Aena no 0OCHOBaHUIo,
npefycMoTPEHHOMY YaCTblo BTOPOW AaHHOW CTaTbW, KOMUS NOCTAHOBIEHUA Cy[ia B TeYeHne 5 cyTok
HanpaB/IAeTCsA B OpraH 34paBoOXPaHeHNs a5 pelleHns BOnpoca o JIe4eHnn Man HanpaseHUn nnua,
HY>X 4, aloLLEerocs B NCUXNaTpUYECKon NOMOLLM, B NCMXMATPUYECKMIA CTaLMoHap (4acTb YeTBepTas).

1.1. PykoBOACTBYACh cTaTbeln 21 "HeBMeHseMocTh" YK Poccuiickon ®epepalimm n NyHKTOM 2 4acTu Nepsow
cTaTbk 24 "OCHOBaHMSA 0TKa3a B BO3OY>XXAEHMMN YroJI0BHOIO Aefa Uan npekpalleHns yronosHoro gena" YK
Poccuinckon ®epepaumm, MmpoBon cyabs cynebHoro yqyactka N 81 B CoBeTCKOM paiioHe ropoaa
KpacHospcka nocTaHoBAeHUEM oT 22 Hos6psa 2011 roga npekpaTua YroJIoBHOE NMpeciefoBaHne B
OTHOLUEHUW CTPaAAIoLLIEr0 NCUXMYECKMM PAacCTPONCTBOM rpaXkaaHnHa X., 06BMHABLLErOCSA B COBEPLUEHUN
AeAHWIA, MPeayCMOTPEHHbIX YacTbto NepBon cTaTbn 116 "Mobon", YacTbio nepson cTaTbh 119 "Yrposa
ybuINCTBOM NAK MPUYNHEHNEM TSXKKOr0 Bpeaa 340p0Bbi0" (MATb 3M13040B) M YacTbio NepBon cTaTbn 130
"OckopbneHune" (cemb ann3onoB) YK Poccuinckon ®epepaumun. OTKasbiBas B NPYMEHEHUN B OTHOLLEHNM X.
NPUHYANTESNIbHBIX Mep MeAULMHCKOrO XapakTepa, MAPOBOWN CyAbs NCXOAMUA U3 TOr0, YTO COBEPLUEHHbIE UM
AeAHNS OTHOCATCA K KaTEeropum NpecTynieHnii HeboNbLWOW TSXKECTH, U HE NPUHSAN BO BHUMaHUe
COAEpKaBLUMECH B 3aKt0HeHNN CyaebHO-NCMXNMaTPNYECKON 3KCMEPTM3bl BbIBOAbI O TOM, 4TO 06BUHSEMBIN
NPeacTaBnseT OMNacHOCTb 415 Ceb5 N OKPYKAOLWNX N HY)KAAETCS B MPUHYANTENbHOM NIe4eHUN B
ncuxXmaTpu4eckoM cTaumoHape obuiero Tmna.

CoBETCKMIN palioHHbIN cyn ropoaa KpacHospCKa, UCKI0YMB 13 06BUHEHNS YacTb NepByto cTaTbn 119 YK
Poccuiickon ®epepaLimm no 04HOMY 13 3NM3040B (B CBA3W C UCTEYEHNEM CPOKA AaBHOCTU NPUBMIEYEHNS K
YrOJIOBHOW OTBETCTBEHHOCTM) U 4acCTb nepByto cTaTbn 130 YK Poccuiickon ®eaepaumm (B CBA3N C
LeKpuMUHanunsaunen), noctaHosneHvem ot 11 maa 2012 roga ocTaBma NOCTAHOBJIEHMNE MUPOBOIO CyAby B
4acTW 0TKa3a B NPUMEHEHUN MPUHYAUTENbHBIX Mep MeANLMHCKOro xapakTepa 6e3 nsmeHeHus.
MocTaHoBNEHNE Cyfa anefNIALUNOHHON UHCTaHLMK, B CBOKO 0Yepenb, 0CTaBsieHo 6e3 n3MeHeHus
KaccalMOoHHbIM onpeaeneHnem cyaebHom Konnerum no yroioBHbIM geflaMm KpacHOSpCKOro Kpaesoro cyaa
oT 24 nionsa 2012 roga. Mpw 3TOM CyAbl HE HaLWAM OCHOBAHUIN ANS HanpaB/ieHns B KOHCTUTYLNOHHbIN Cy 4
Poccuinckon degepaumm 3anpoca o NPoBepKe KOHCTUTYLIMOHHOCTM YacTu BTOpon cTaTbu 443 YK
Poccuinckon ®egepalmm, Ha KOTOPYIO OHM COCNAJINCh KaK Ha He npeayCcMaTpMBaloOLLYI0 NPUMEHEHNe
NPUHYANTESIbHBIX Mep MeAULMHCKOr0 XapakTepa K CTpajatoLeMy NCMXn4ecKMM pacCTponCcTBOM JinLLy,
COBepLUMBLUEMY B COCTOSAHUM HEBMEHAEMOCTH 3anpeLLeHHOe YroN0BHbIM 3aKOHOM AesHne HebonbLIOoN
TSXKECTU, U Ha HEKOHCTUTYLMOHHOCTb KOTOPOW YKa3blBan aABokaT rpaxxaaHuHa C.A.lNepsosa -
noTepnesLlero no AaHHOMY Yron0BHOMY Aeny.

HapyuweHune yacTbto BTOpon cTaTten 443 YINK Poccninckon Pegepaumm CBOUX NpaB, rapaHTUPOBaHHbIX
ctatbamm 17, 18, 45 (4acTb 1), 46 (4acTb 1) n 52 KoHCcTuTyumnmn Poccninckon degepaunm, rpakgaHuH
C.A.TNepBOB CBA3LIBAET C TEM, YTO €€ NOJIOXKEeHNA He obecneymnBatoT rocyfapCTBEHHYIO 3aLUNTy
LOCTOUHCTBA JINYHOCTW, XXU3HW 1 340POBbA NOTEPNEBLUNX, MOCKOJbKY AOMYCKAKT O0TKAa3 OT
NPUHYAUTENBHOMO SIe4YeHNs AnLa, CTpaalowero NCUXnNYeCcKnM pacCTponCcTBOM U COBEPLUMBLLErO
3anpeLleHHoe yrofIoBHbIM 3aKOHOM AesiHMe B COCTOSHMN HEBMEHSEMOCTUN, HECMOTPS Ha COXPaHSIOLLYIOCS
06LLEeCTBEHHYI0 ONAaCHOCTb 3TOr0 ANLLA, YTO MOXKET MOBJIEYb HOBbIE aHANIOrMYHbIE UK Bonee TAXKue
LENCTBUSA C €ero CTOPOHBI.

1.2. B npon3BoAcTBe MMPOBOro cyabm cyaebHoro yyactka N 43 ropona KypraHa B..3aiueBoin HaxoguTcs
Yro/I0BHOE [1eJ10 O NPUMEHEHUMN NPUHYANTESIbHbIX Mep MeAULUHCKOro XxapakTepa B OTHOLLEHUN
rpakgaHuHa A., KOTOPbIN, Kak ciefyeT 13 COOTBETCTBYIOLEro NOCTaHOBEHWA clefoBaTens, 24 nons
2012 ropa coBepLUn B COCTOSAHUM HEBMEHSEMOCTY AedHNs, NpeayCMOTPEHHbIE YacTbio NepBon cTaTbn 116
"Mobon" n yacTblo nepBon cTaTbn 119 "Yrpo3a ybuincTBOM UM NPUHMHEHNEM TSHKKOI0 Bpeaa 340p0Bbi0"
YK Poccuinckon ®Pegepaumun. Mo nMerowencs B pacnops>XeHnm MmpoBoro cyasu nHgopmaunn, 8 1999 rogy
n B 2003 rogy A. ocBob60XXAancs OT YrosI0OBHOM OTBETCTBEHHOCTM 3@ COBEPLLEHHbIE B COCTOSHMM
HEBMEHAEMOCTUN AeAHMA, NPegyCMOTPEHHbIE YaCTAMN NEPBON 1 YeTBEPTOM CTaTbn 111 "YMbiLNeHHOE
NPpUYMHEHME TAXXKOro Bpela 340poBblo" YK Poccuinckon depepauun, ¢ NpUMeHeHNEM NpUHY ANTENbHbIX
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Mep MeauLMHCKOro XxapakTepa, a 4 nons 2012 roga oH 6611 0cBOHOXKAEH OT YrONOBHOW OTBETCTBEHHOCTY
6e3 NnpuMeHeHNs NPUHYANTENbHbBIX MEP MEAMLIMHCKOrO XapaKTepa 3a HaHeceHne noboeB NoTepnesLUEn,
KOTOpas ABASETCA y4aCTHULEN YrON0BHOMO CyAONPOU3BOACTBA 1 MO AaHHOMY YrofoBHOMY Aeny. Mpu 3ToM
COrIAaCHO 3akKJIl0YEeHNIO CyAebHO-NCMXMAaTPMUYECKON SKCNEPTU3bI UMetoLLeecs y A. NCUXNYeCKoe
pacCTPONCTBO (C y4eTOM €ro Te4eHns, HeEOA4HOKPATHOCTM COBEPLUEHNS 06LEeCTBEHHO OMaCHbIX AESHWIA 1
CKJIOHHOCTW K 3710ynoTpebeHnio afkoroaem) NpenCcTaBAsgeT 0NacHOCTb A4S HErO U APYrMX L, MOXET
noBJiedb NPUYMHEHNE NHOIO CYLLIECTBEHHOIO Bpeaa, B CBA3N C YEM MY PEKOMEHA0BAHO NPUHYANTENbHOE
Jle4yeHne B NCUXMaTpPUYEeCKOM CTalMoHape cneunaam3mpoBaHHoOro Tuna.

MprocTaHOBMB NPOU3BOACTBO MO A@HHOMY YroJIOBHOMY Aeny, MUPOBOI cyabsa B.IM.3anueBa obpaTunach B
KoHCTUTYLMOHHbIN Cya Poccrinckon deaepaumm € 3anpocom 0 MPOBEPKE KOHCTUTYLIMOHHOCTU YacTen
BTOpOM 1 YyeTBepTOoM cTaTbk 443 YK Poccunckon ®egepaunn. Mo MHEHNIO 3a9BUTENbHNLbI,
OCrnapuBaeMble elo HOpMbI, 0653biBas Cy [ BbIHECTW NOCTAHOBJIEHWE O MPEKPALLEHMIN YIOSI0BHOro aena n ob
0TKa3e B NPUMEHEHUN NPUHYANTESNbHBIX Mep MeAULMHCKOro xapakTepa 6e3 yyeTa CyLecTBeHHbIX
0b6CTOATENLCTB AeNa, He corfacyoTca ¢ TpeboBaHUAMM CripaBeIMBOCTM U COPa3MEPHOCTH B
perynnpoBaHuM obLLEeCTBEHHbIX OTHOLLIEHWUI, NCKJII0YaloT B COOTBETCTBYIOLWEN YaCTU UCMOJIHEHNE
00653aHHOCTYM rocylapCTBa 3allMWaTh NpaBa U cBoboabl rpaxaaH, obecneynBaTb 3aKOHHOCTb U
NpaBoMopsA0K, a 3Ha4YuT, npoTuBopeyaTt cTaTbam 1 (4acTb 1), 2, 17 (yacTb 3), 21 (4acTb 1), 45 (vacTb 1),
52, 55 (yactn 1 mn 3), 71 (nyHkTbI "B", "0") 1 72 (NyHKT "6" yacTu 1) KoHcTuTyumn Poccuiickon denepauun.
1.3. B cuny TpebosaHuin ctaTen 74, 96, 97, 101 n 102 depepasibHOro KOHCTUTYLMOHHOMO 3akoHa "0
KoHcTuTyumoHHoMm Cyne Poccuiickon ®epepaummn” KOHCTUTYUMOHHBLIA Cya Poccunckon ®egepauum no
»kxanobam rpakaaH Ha HapyLleHne KOHCTUTYLMOHHBIX NpaB 1 cBoboA 1 No 3anpocaM CynoB NpoBepseT
KOHCTUTYLIMOHHOCTb OCNaprBaEMbIX 3adABUTENAMN 3aKOHOMOMOXXEHWI B TOW YaCTW, B KaKol OHU Bbian
npvMeHeHbl (MoanexaT NPUMEHEHMNIO) B KOHKPETHOM Aefe, U NPUHUMAaET NOCTaHOBJIEHME TO/IbKO MO
npeaMeTy, ykazaHHOMY B obpalleHnm, U ANLb B OTHOLIEHWM TON YacTW aKTa, KOHCTUTYLMOHHOCTb KOTOPOM
nofBepraeTcst COMHEHWIO, OLLEHNBas Kak OYKBabHbIA CMbIC/T 3TUX 3aKOHOMOJIOXKEHWUI, TaK U CMbICA,
npuaaBaemMblii UM 0QULNAJIbHBIM U UHBIM TOJIKOBAHWEM, a TaK)Ke C/OXXUBLIENCS NPaBONPUMEHNTENbHON
NPaKTMUKOM, N UCXOAA N3 NX MeCTa B CUCTEME MPaBOBbIX HOPM.

CoOTBETCTBEHHO, NPeAMETOM pacCMOTpeHns KoHCTUTYyUuoHHoro Cyna Poccuinckon ®epepaumm no
HacToALeMY feny SABASIOTCA B3aMOCBSA3aHHbIE MOMOXKEHNA YacTeln BTOPOW 1 YeTBepTon cTaTbmn 443 YK
Poccunckon ®egepalimm, Ha OCHOBaHUN KOTOPLIX CYA, OCYLLECTBASLWMNA NPOM3BOACTBO O MPUMEHEHMN
NPUHYANTESIbHLIX MEP MEAULIMHCKOrO XapakTepa B OTHOLWEHWW JiMLa, COBEPLUMBLLIErO 3arnpeLleHHoe
YrO/I0BHbIM 3aKOHOM JesiHNe B COCTOAHUN HEBMEHAEMOCTU M MO CBOEMY MCUXNYECKOMY COCTOSAHUIO
npeacTaBASAOLEr0 ONACHOCTb, BBIHOCUT NOCTaHOB/IEHME O NMPeKpaLLEHUN YyrofoBHOro Aefla 1 06 oTKase B
NPUMEHEHUN NPUHYANTENbHbLIX MEP MEANLIMHCKOrO XapakTepa, eC/n CoBepLUEHHOE AesSHMNE OTHECEHO K
NPecTynaeHnam HebONbLLOW TSXKECTU, N HAaMpPaBASET KOMWIO MOCTAHOBJIEHNA O NPEKPAaLLEHNN YFON0BHOMO
[ena B OpraH 34paBoOXpPaHEHN A1 PELLUEHNS BOMPOCa O JIeYeHUN WK HamnpaBAeHUN nnua,
HY>XKAaloLlerocs B NCUXMaTPUYECKON NOMOLLM, B NCUXMATPMUYECKUIA CTaunoHap.

Mpw 3TOM B HacTosAweM aene KOHCTUTYLUuoHHbIA Cyn Poccuinckon ®epepaumm He oLeHMBaEeT
KOHCTUTYLIMOHHOCTb MOJIOXKEHWI YFONOBHOIO 3aKOHa, ONpeaensoLwwmnx Buabl NPUHyANTENbHbIX Mep
MeguMUMHCKOro xapakTepa (ctaTtby 100 n 101 YK Poccuinckon ®degepauunn).

2. MpoBo3rnawas 4YesoBeKa, ero npaea 1 cBoboabl BbICLIEN LLEHHOCTbIO, @ NpU3HaHue, cobnogeHne n
3aWwnTy npas 1 cBoboA YenoBeka u rpakaaHuHa - 0693aHHOCTbIO rocyaapcTea, KOHCTUTYLMA POCCMINCKOW
depfepaum OTHOCUT K YUCIY HEOTHEMJIEMbIX U HEOTYYKAAEMbIX NPaB, MPUHaANEXALLMX YEOBEKY OT
POXXAEHNS N OXPaHAEMbIX FOCYAapCTBOM, NPABO Ka)XA0r0 Ha XXU3Hb, 3alMTy CBOEW YecTu 1 gobporo
MUMeHW, NPaBo Ha JINYHYI0 HEMPUKOCHOBEHHOCTb, UCKJTHOYalOLLLEE HE3AKOHHOE - KaK (hu3nyeckoe, Tak 1
ncuxmyeckoe - BO34ENCTBUE Ha Yesl0BEKA 1, COOTBETCTBEHHO, HE AOMNYCKatoLWee Hacuane, opyroe
YKECTOKOE UM YHIKAIoLWEee Ye0Be4eCKoe 4OCTOMHCTBO 0bpalleHmne, a Takxxe NMPaBo KaXK4oro Ha oxXpaHy
3[0POBbS N MEANLMNHCKYIO MoMoLb (CTaTbs 2; cTaTbs 20, 4acTb 1; cTaThd 21, 4acTb 2; CTaTbsa 22, YacCTb 1;
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CTaTbs 23, 4acTb 1; cTaTba 41, 4acTb 1).

Peanusauma yKaszaHHbIX KOHCTUTYLIMOHHBIX NpaB npefanonaraeT 0643aHHOCTb FOCYAapCTBa OCYLLECTBAATb
Komnaekc mep, obecneymBatowmx He TONIbKO 6e30MaCcHOCTb IMYHOCTU OT MPECTYMHbIX U NHbIX
06LLEeCTBEHHO OMaCHbIX MOCATaTENbLCTB, HO U NOYYEHWE FpaXkaaHaMyn HeobX0ANMON MeaNKO-CoLNanbHOM
MOMOLLM C y4eTOM NpaBa Kax[oro cBo60AHO NpuHMMaTh pelleHrne o6 obpalleHun 3a MegnLMHCKO
MOMOLLBIO 1 O MPOXOXAEHUN Kypca neveHns. OTCyTCTBME COOTBETCTBYIOWMX NPaBOBbIX FaPaHTWI 03Ha4asao
6bl He[OMyCTUMOE BMeLIaTeNbCTBO FOCYAapCTBa B Chepy MHANBUAYaNbLHON cBO6OALI, KOTOpas B Cuiy
cTtatbn 55 (YacTb 3) KoHcTuTyummn Poccninckon ®Pegepaumm MoXXeT ObiTb OrpaHnYeHa TONbKO B
KOHCTUTYLIMOHHO 3HAYMMBbIX LIENSX N TONIbKO B ONPeLeNeHHbIX, YCTaHOB/IEHHbIX (hefepasibHbiM 3aKOHOM
cny4yasx.

K yncny Takmx CnyyaeB OTHOCUTCS HanMyme y anua NCUxXmMYeckoro pacCcTponcTea, 06yCcnoBAMBaloWEero
HenocpeACcTBEHHYIO ONAaCHOCTb A1 HEr0 UM OKPYXKatoLmxX, O CyLLeCTBOBaHUN KOTOPOW CBUAETENbCTBYET,
B YaCTHOCTW, COBEPLLEHNE UM 0BLECTBEHHO OMACHOI0 AESHUSA, COAEPXALLEr0 COBOKYMHOCTb 06 bEKTUBHbIX
NPW3HAKOB NpecTynneHns. Bo3MOXHOCTb OrpaHMYyeHns npas 3TUX UL, ONYCKAeTCA YTBEPXAEHHbIMY
eHepanbHon Accambneen OOH MpuHUMNaMmM 3aWnThl NCUXMYECKN BONbHBIX AL, U YAYHLIEHUS
ncuxunaTpuyeckon nomowun (Pesontoumsa 46/119 ot 17 pekabps 1991 roga): noboe nnuo MoxeT BbITb
rOCNUTAIM3UPOBAHO B NCUXMATPUYECKOE YUpeXKeHNe B Ka4eCTBe NaLneHTa B NPUHyAUTEeNbHOM nopsagke
NN y>Ke roCnuTannM3npoBaHHOE B Ka4eCTBe MauneHTa B 4OOPOBOILHOM MOPSAAKE MOXKET COLEPXKATbCS B
Ka4yecTBe MauueHTa B NCUXNATPUYECKOM YYPEXOEHNMN B NPUHYAUTENLHOM NOPSAKE TOrAa U TONbKO TOr4a,
Korfza ynoJIHOMOYEHHbIV 05 3TON Lenn CornacHO 3aKOHY KBaJIMPMLUPOBAHHbIA CNeunanuncT, paboTatoLwmi
B 061aCTV NCUXMATPUK, YCTAHOBUT, YTO AaHHOE NMLO CTPafaeT NCMxXmnyecknm 3abosieBaHmnem, n
onpeaesinT, 4TOo BCNeACTBME 3TOr0 NCUXMYeckoro 3aboneBaHuns CyLecTByeT cepbe3Has yrposa
NPUYNHEHNS HEMOCPEACTBEHHOIO NN Hen3bexHoro yuiepba aToMy anuy Uan ApyruMm anuam uam 4to
0TKa3 OT roCnuTann3aLny AN COAep>XXaHUs 4aHHOr0 LA B MCMXUATPUYECKOM YYPEXAEHUN MOXET
NPVBECTUN K CEPbE3HOMY YXYALUEHWIO €r0 340P0BbA NN CAEAaeT HEBO3MOXHbIM MPUMEHeHne
HaZ/leXXaLlero fie4yeHns, KOTopoe MoxXeT BbiTb NPOBEAEHO NPW YC0BUM FrOCAUTann3aLmm B
NCUXMaTPUYECKOE yYpeXKAeHNe B COOTBETCTBMM C MPUHLMNOM HaUMEHee OrpaHNYMTEeNbHON afbTepHaTHBI
(MyHKT 1 npmHuuna 16).

CornacHo npakTuke EBponenckoro Cyna no npaBaM 4esoBeKa Npu peLleHny Bonpoca o ToM, cnefyeT fin
Kakoe-nnbo nuuo coaepXxaTb B M301aUMK KaK "ayweBHob0nbHOr0", Heobxoanmo, YTobbl BbiNn NPU3HaHbI
onpenefieHHbIe NOIHOMOYMS HAaLMOHAJIbHbLIX OPraHOB BAACTW, MOCKObKY UMEHHO OHW NMpexxae BCero
LO/MKHbI OLLEHNBATb B KaXKAOM KOHKPETHOM Cily4ae foKa3aTeNbCTBa, pellas B TOM Y1CAe, MOCAYXUT an
ocBoboxxeHne Bo 6s1aro nHTepecaM naumeHTa 1 0bLLEeCTBa, B KOTOPOE OH [0JIKEH BEPHYTLCA (peLleHne oT
24 okTabpa 1979 ropa no peny "BuHTepsepn (Winterwerp) npotus HugepnaHhos", nocTaHOBMEHMWE OT 24
ceHTabpsa 1992 rona no geny "Xepuerdansu (Herczegfalvy) npotus Asctpumn'). Mpu 3ToM EBponenickui
Cyn no npaBaM YesioBEKa NMoslaraeT, YTO 3aKOHoAaTelb He 0653aH ncyepnbiBaoLLM 06pa3oM pasbACHATb
noHATMe "oNacHOCTb Ans cebs Unn oKpy KaroLLMx", NOCKObKY BPSA S BOSMOXKHO OXBATWUTh B 3aKOHE BCe
pa3Hoobpa3me COCTOSHUIA, KOTOPLIE BK/OYalOT B ce65 ncuxmaTpuyeckne pucku, Tem bonee ecnm 3akoH
TpebyeT, 4Tobbl CyAbl MPOBOANAN NPOBEPKY BCEX AeS1 0 HeAOBPOBOJIbHOM MOMELLEHNN B MCUXMATPUYECKNIA
CTaUMOHAp Ha OCHOBAHUWN MEAULNHCKUX OaHHbIX, YTO SBASETCA Ba)KHOW rapaHTMen 0T Npou3Boa
(noctaHoBneHue oT 28 okTabpsa 2003 roga no feny "Pakesuny npotus Poccmm").

B cooTBeTCTBMM C NpaBoBbIMK No3nuuaMmn KoHctutyumoHHoro Cyaa Poccunckon ®epepaunn,
BbIPa>XEHHbLIMU B €ro pelueHunsx, KoHCTuTyuus Poccuinckon ®efepaumm, Nnpexae Bcero ee ctatbn 2 1 18,
064a3bIBaeT 3aKOHOAaTeNs K YCTAHOBJIEHNIO TaKUX YrOJI0OBHO-NPOLLEeCCYaibHbIX MEXaHU3MOB, KOTOpbIE B
MaKC/MManbHOM CTeneHn cnocobcTBoBanm Obl MpeaynpeXxAeHno 1 NPeceveHnto NPecTynaeHnn,
nNpenoTBPaLLEHMNIO NX HEraTUBHbIX MOCNEACTBUIA A1 OXPaHAEMbIX 3aKOHOM NpaB U UHTEPEeCcoB rpakaaH, a
TakXXe ynpowanamn bbl )xepTBaM NPeCTyNAeHNn AOCTYN K NPaBOCYyAWIO C LIENbI0 BOCCTAHOBIEHNS CBOMX MPaB
1 Nony4eHns HeobxoAMMOM KOMMNEHCALUK C Y4€TOM TOro, YTO MHTEPEeChl NOTeprneBLUEro B yro/J0BHOM
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CyOO0MpPOU3BOACTBE B 3HAYNTE/IbHOW CTEMNEeHW CBA3aHbl C pa3peLleHnemM BONpoca 0 MpYMEHEHUN YroJIOBHOMO
3aKoHa (noctaHoBneHus ot 8 nekabpsa 2003 roga N 18-MN un oT 16 okTa6pa 2012 roga N 22-M); Beibop
KOHKPETHbIX NPaBOBbIX CPEACTB U CNOCOBOB, C MOMOLLIbIO KOTOPbLIX MOFYT ObITb 3aLULLIEHbI MPaBa
noTepneBLUNX, OCYLLECTBASETCS 3aKOHO4aTeNleM Ha OCHOBE MPUHLMIMOB AEMOKPATUYECKOro NpPaBoBoOro
rocyfapcTBa 1 UCXOAA U3 TOro, 4TO B cuiy cTaTen 19 (4acTb 1) n 52 KoHcTutyumm Poccniickon ®epepalimm
npaBa Ha AOCTYN K NPaBOCYAMIO 1 Ha KOMMEHCALMI0 MPUYMHEHHOIO NPECTYNJIeHNeM yuiepba AOJKHbI
obecneymBaTbCsA BCEM MOTEPMNEBLLMM B paBHOW Mepe (nocTaHoBAeHWs oT 15 aHBaps 1999 roga N 1-M n oT
24 anpens 2003 roga N 7-1).

Kak yka3an KoOHCTUTYumMoHHbIN Cyg Poccunckon ®efepaunn, rocy4apCTso, 3aliniias KOHCTUTYLNOHHbIE
npaBa rpa)xgaH Ha »n3Hb, cBo6OAY W NNYHYIO HEMPUKOCHOBEHHOCTb, Y&CTb U LOCTOMHCTBO JINYHOCTH OT
NPecTYMNHbIX NOCAraTeNbCTB, AN AOCTMIXKEHUA Tex Lenen, C KOTopbiIMU KOHCTUTYLMA POCCMINCKON
depepaumm n MeXXAYHaPOLHO-NPAaBOBbLIE JOKYMEHThI CBSA3bIBAIOT AOMYCTUMOCTb OFrpaHNyeHns
COOTBETCTBYHOLMX NpaB 1 cBoboa, 06583aH0 NPMHMMATL Takue HeEOOX0ANMbIE N LOCTAaTOYHbIE MEPDI
(cnocobbl) 3aWwmnThl 06LecTBEHHOM 6€30NacHOCTN, HPABCTBEHHOCTU, 300POBbS, NPaB U 3aKOHHbIX
NHTEPeCOoB rpa)kaaH, KoTopble MMHMMMU3UPOBaM bbl NOCNeACTBMA 0OLWECTBEHHO ONMACHbIX NOCAraTeNbCTB,
npuBoAUAN Bbl K COKPALLEHWNIO YNCNA UX XXEPTB, NPeaynpexaeHnto NPeCcTyMNHbIX NOCAraTebCTB Ha NnpaBa W
NHTEpeCbl INYHOCTU N BMECTe C TEM - B CUJTY HEOTHY)XAAeMOCTM OCHOBHbIX NpaB 1 cBObOA YenoBeKa 1 1x
NPVHAONEXHOCTU KaXXAOMY OT POXKAEHUS - HE JonyCcKann 6bl Kakoro Obl TO HU BbISIO yManeHns 3TUX Npas,
B TOM YMCJIE B OTHOLLEHUN L, CTPaJaLWLNX NCMXNYECKMMMN paccTponcTBamMu (MocTaHoBneHme oT 20
Hos16psa 2007 roga N 13-, Onpenenenune oT 3 uond 2008 roga N 612-0-).

Taknm 06pa3om, oCyLwecTBAASA Ha OCHOBe npeanucanni ctaten 7, 20 (Yactb 1), 21, 22 (vacTb 1), 23 (YacTb
1), 41 (vyacTb 1), 45, 46 (4acTb 1) 1 52 KoHcTutyumnmn Poccuinckon ®epepaumm n COOTBETCTBYIOLLUX
MeXXOYHapo4HO-NpaBoBbiX 0653aTeNbCTB Poccuinckon ®enepaum npaBoBoe peryanpoBaHue B chepe
obecneyeHns obwecTseHHoN 6e30MacHOCTM, 34PaBOOXPaHEHUS, 3aLLMThI NpaB 1 cBo6OA YesloBEKa U
rpakgaHvHa, B TOM Ynce 0T NPECTYMHbIX U MHbIX 0OLLECTBEHHO OMACHbIX MOCAraTeNbCTB (CTaTbhsa 71,
nyHKTbl "B", "M", "0"; cTaTbs 72, NnyHKTbI "6", "X" yacTn 1, KoHCcTuTYyumnn Poccuninckon Genepauun),
3aKOHOoZaTe b, MPM3BaHHbIN 4eNCTBOBaTb B 00WMX UHTepecax, obnagaeT auckpeunen B Belbope mep,
HanpaBJiIeHHbIX Ha obecneyeHne 6e30NacHOCTY N HEMPUKOCHOBEHHOCTW INYHOCTU, NCKTHOYAOLLMX
He3aKOHHOe - Kak (hu3ndeckoe, Tak U NCUXMYECKOEe - BO3AENCTBME Ha YesI0BEKA, U B oNpeneneHnn
OTBETCTBEHHOCTW 3a NPecTYMNJIEHNS WM OCHOBaHWI MPUMEHEHNS NHBIX Mep yroJIOBHO-NPaBOBOr0
XapakTepa. BmecTe c TeM oH cBa3aH TpeboBaHnaMN KoHCTUTyuUmMmn Poccrinckon deaepaumn, KOTopble
0643bIBatoT ero obecneynBatb 6anaHC KOHCTUTYLMOHHO 3alUMLLAEMbIX LLEHHOCTER, MYBANYHBIX N YaCTHbIX
NHTEPEeCOoB, NpaB N 3aKOHHbIX MHTEPECOB Pa3/INYHbIX KaTEropuin rpakaaH, cobntoaas npyu 3ToM NPUHLMMbI
CrpaBeaIMBOCTU, PaBEHCTBA U COPA3MEPHOCTH, BbICTYNAKOLWME KOHCTUTYLNOHHBIM KPUTEPUEM OLEHKN
3aKOHOAATENbLHOr0 PEeryanpoBaHns nNpas 1 cBoboL YenoBeka U rpakaaHnHa, 3aKPenaeHHbIX
HenocpeacTBeHHO B KoHCTUTYyUun Poccuinckon ®epepaumm, n npas, npuobpetaembix Ha OCHOBaHUK
3aKoHa.

3. Peannsys cBOM KOHCTUTYLMOHHbIE MOJSIHOMOYMA MO OXPaHe AOCTOMHCTBA JIMYHOCTU, obecneyeHmto
6e30nacHOCTY IMYHOCTYK, 0bLLEeCTBa M rocyfapcTBa OT NPEeCcTYNHbIX NOCAraTeNbCTB, MpaBa Ha
roCcyapCTBEHHYIO, BKOYas cynebHyto, 3alMTy, NnpaBa Ha 0XpaHy 340P0BbS U MEQULIMHCKYHO NMOMOLLb U
NpVHMMasa BO BHUMaHWE, 4TO AnLa, CTpadatowmne NCUXMYeckKnMm pacCTpoNCTBaMM, Hy)K4aAlOTCA B
MOBbLILLEHHOWN NMPaBOBOM M COLUMaNbHON 3awwnTe, deaepasbHbli 3aKOHOAATENb BBEJ B MPaBOBOE
perynmpoBaHme noaoXXeHus, KoTopble UCKJ0YaT YroN0BHY0 OTBETCTBEHHOCTb UL, COBEPLUNBLLNX
3anpeLLeHHble YrON0BHbIM 3aKOHOM LEeAHNS B COCTOAHUN HEBMEHAEMOCTM, U NMO3BOJIAIOT Ha3Ha4YaTb TakUM
JiuaM NpuHYOUTESIbHbIE MepPbl MEANLMHCKOrO XapaKTepa.

B cooTBeTCTBUM C Yroa0BHLIM KOAeKcoM Poccuinckon degepaumm nmLo, KOTOPOe BO BPEMS COBEPLUEHNS
06LLeCTBEHHO OMACHOro AesHNA HaX04MA0Ch B COCTOSHUN HEBMEHAEMOCTH, T. €. HE MOIJ/10 0CO3HaBaTb
(haKTMYeCKnn xapakTep 1 06LLeCTBEHHYIO OMAaCcHOCTb CBOMX AencTeuin (6esnenctens) nnbo pykoBoanUTb
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MK BCNIeACTBME XPOHNYECKOr0 NCUXNYECKOro pacCTPONCTBa, BPEMEHHOMO NCUXUYECKOro pacCTpPoNCTBa,
cnaboymumsa nmbo MHoro 601€3HEHHOr0 COCTOAHNS NCUXUKK, HE MOANEXUT YroIOBHON OTBETCTBEHHOCTY
(cTaTbsa 21), 4TO He ycTpaHAeT 0bLecTBEHHON 0NacHOCTM U NPOTUBOMNPABHOCTK camoro aesHna. OgHako
TAXECTb AESHUS, COBEPLUEHHOMO JINLLOM B COCTOAHNMN HEBMEHSAEMOCTM, HE MOXKET CNY)KNTb ONpPeLensowmm
KpuTepmeM, Ha OCHOBAHWUM KOTOPOro yCTaHaBANBAETCH BO3MOXXHOCTb NPUYNHEHUNSA TaKUM JINLLOM UHOTO
CylLLlecTBEHHOro Bpefa imbo onacHOCTb AJ1 HEro CaMoro Wn OKPY>XaloLmX, Ham4me KOTOpPOK, COrlacHO
YacTu BTOpon cTaTbu 97 YK Poccuinckon denepauum, aBNSETCA OCHOBAHUEM NS HAa3HAYeHWS
NPUHYOUTENbHBIX Mep MeAULMHCKOrO XapakTepa, MMeLWmnX Lenbio, Kak cnefyeTt U3 ero ctatbu 98,
N3NIe4eHNE NN YaYYLWEHNE NCUXNYECKOro COCTOSAHNA L, COBEPLUMBLUMX 3aMnpeLLeHHbIe YrOM0BHbIM
3aKOHOM [lesHMA B COCTOSHUN HEBMEHAEMOCTHU, @ TakxXe npeaynpexxaeHune CoBepLleHns UMy HOBbIX
LEeAHNIN, NpefyCMOTPeHHbIX cTaTbaMu OcobeHHoOM YacTu faHHoro Kogekca.

JInwb B OTHOLWEHMM NNLA, HE NPEeACTaBALLEro No CBOEMy NCUXMYECKOMY COCTOAHMIO OMACHOCTY ANs
cebs 1 oKpyKaloLwWwmx, Cya MOXeT nepefaTb HeobXxoLMMble MaTepuasibl OpraHaM 34paBoOXpPaHEHNS AS
peLueHns BONpOCa 0 ero eYeHUn an HanpaBAeHU B NCUXOHEBPOIOrMYECKOE YYPEeXAeHNEe COLMaIbHOro
obecneyeHns B Nopsake, NpeaycMoTPEHHOM 3aKoHO4aTenbCTBOM Poccuinckon ®epepaum o
3[paBooxpaHeHnn (MyHKT "a" YacTu NepBow, YacTW BTOpas 1 YeTBepTas cTaTbh 97 YK Poccunckonm
®epepaumnm). OTKas B NpUMEHEHUN NPUHYAUTENbHLIX MEP MeAULMHCKOr0 XapakTepa A0MNyCKaeTCcs TObKO
B TOM CJlyyae, eC/i IML0 BCNeACTBME YYHLIEeHUS NCUXNYECKOro COCTOSHUS yTPaTM/I0 ONacHOCTb A1 cebs
N OKPY>KaoLLMX; BO BCEX UHBIX Cy4asX NPUHYAMTENbHbIE Mepbl MEAULMHCKOrO XapakTepa nognexar
NPVMEHEHUIO K SIMLLaM, COBEPLUMBLUMM 3anpeLleHHble YroJIOBHbIM 3aKOHOM AesiHUS B COCTOSAHUN
HEeBMEHSEMOCTM, B COOTBETCTBUM C PEKOMeHAaLMAMMN CyAebHbIX NCuxnaTpos (cTaTbn 99-102 YK
Poccuiickon ®epeparmm).

Takum o6pa3om, B Cuy NpUBELEHHOMO MPAaBOBOro PeryanpoBaHns Aaa NpuMeHeHna K oy
NPUHYAUTENbHbIX MEp MEAULMUHCKOrO XapakTepa HeobxoAnMo NpuHATHE CyaebHOro pelleHns, KoTopbiM
L,0JKHO ObITh HE TONBbKO YCTAaHOB/IEHO COBEPLLEHNE KOHKPETHbBIM JIMLOM 3aMpeLLeHHOro YroioBHbIM
3aKOHOM 06LLeCTBEHHO ONACHOM0 AEAHNS B COCTOAHUMN HEBMEHAEMOCTM, HaJIM4Me NCMXNYECKOro
pacCTPONCTBA, MOATBEPXKAEHHOIO 3aKt04eHneM cyaebHo-NCMxnaTpmyecKom 3KCNepTu3bl, HO 1
onpenesieHo, 4To 3TO JIML0 MO CBOEMY MCUXUYECKOMY COCTOSIHUIO NPeLCTaBNseT 0nacHOCTh ans cebs
Ccamoro unu apyrux nuy. OrpaHnyeHuns, KOTopble CBA3aHbl C 3TUMKU MepamMu, 06yCNOBEHHbIMY
BEPOATHOCTbLIO CYLLECTBEHHOM0 YXYALIEHNS MCUXUYECKOro COCTOAHMA nLa, ecav oHo byaeT ocTaBsieHo be3
NCUXNATPUYECKOW MOMOLLM, COOTBETCTBYIOT NpeAnMcaHmamM ctaTb 55 (YacTb 3) KOHCTMTYUMn Poccuinckom
depepauymn.

Takoe NpaBoOBOe peryanmpoBaHmne cornacyercsa co ctatben 41 KoHcTutyumm Poccminckon ®epepaumm,
rapaHTUPYIOLLER KaXXAOMY NpaBo Ha OXpaHy 340P0BbS U MeANLIMHCKYIO NOMOLLb, U 0TBeYaeT TpeboBaHUAM
MeXAYHapOoLHO-MPaBOBbIX aKTOB B chepe 3anTbl NCUXNYECKN BOMbHBIX L, 1 YAYyYLIEeHNS
ncuxmnaTpuyeckon nomoLun. Koppenupyet oHO 1 ¢ 3akoHoM Poccuiickon ®epepaumm ot 2 uond 1992 ropa
N 3185-1 "O ncuxmaTpmnyYeckom NOMOLM U FrapaHTMAX NPaB FpakaaH Nnpu ee okasaHun", KOTopkIN
npeaycMaTpuvBaeT NPaBoBbIE, OPraHN3aLNOHHBIE Y SKOHOMUYECKNE MPUHLMMBI OKa3aHUa NCUXMATPUYECKON
nomowun B Poccuinckon ®efepaumm € y4eTOM TOro, HTO NCUXMYECKOE PacCTPONCTBO MOXKET N3MEHATh
OTHOLLEHNE Ye/0BeKa K XMN3HU, camoMy cebe 1 06LLeCTBY, a Tak)Xe OTHOLLEHME 0BLLEeCTBa K YEI0BEKY
(npeambyna), 1 B COOTBETCTBUM C KOTOPbIM NPUHYANTENbHbIE MEPbLI MEAULMHCKOrO XapakTepa
NPUMEHSAIOTCA MO PELLEHUNIO CyAa B OTHOLEHUN WL, CTPadatoWwmX NCUXMYeCKMMN pacCcTPONCTBaMu,
COBepLUMBLUNX 0OLLECTBEHHO OMacHbIe AefHUS, N0 OCHOBAHUAM U B MOPSAKE, YCTAaHOBEHHbLIM YT ON0BHbLIM
Komekcom Poccunckon ®epepaunm n YrosoBHO-NpoLeccyasbHbIM KogekcoMm Poccuiickon ®deagepaumm (4acTb
nepsas cTaTbh 13).

4. 13 npyHUMNOB NPaBOBOro rocyfapcTBa, CpaBeIMBOCTU U paBEHCTBa BCEX Nepes 3aKOHOM 1 CyLlOM
(ctatbm 1, 18 1 19 KoHcTuTyumm Poccuiickon Peagepaunmn) BolTeKaeT obpalleHHOE K 3aKoHo4aTesto
TpeboBaHue onpefeneHHOCTU, ACHOCTU, HEABYCMbIC/IEHHOCTY MPABOBbLIX HOPM U UX COrIaCOBaHHOCTH B
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cMcTeMe OencTBYIOLWEro NpaBoBOro peryanpoBaHuns, NOCKOIbKY Takoe paBeHCTBO MOXET BbiTb
obecneyeHo nLb NPY yCNOBUN eANHOOBPa3HOr0 NOHNMaHWA NPaBOBON HOPMbI. Kak oTMevan
KoHCTUTYLMOHHbIN Cya Poccminckon depepaumm B NocTaHOBAEHUAX oT 15 mionsa 1999 roga N 11-M n ot 27
masa 2003 roga N 9-I1, He cornacyowmecs gpyr ¢ 4pyrom npaBoBble HOPMbl NOPOXKAAKT MPOTUBOPEYMBYIO
NPaBOMPUMEHNTENBHYIO NMPAKTWKY, CO34a0T BO3MOXHOCTb MPOU3BOJILHOIO UX MPMMEHeHNs, ocabnaioT
rapaHTWM roCcy1apCTBEHHON 3alUMThl NpaB, CBOGOA 1 3aKOHHbLIX MHTEPECOB rpaxaaH (CTaTbs 45; cTaTbs
46, yactn 1 n 2, KoHcTuTtyuumn Poccuinckon ®epepaumn).

OnpepeneHne 0OCHOBaHMI U YCIOBMIA MPUMEHEHNSA MPUHYANTENbHBIX MEP MEeAMLIMHCKOrO XapakTepa K
JiMam, COBEPLUMBLLMM B COCTOSIHUN HEBMEHAEMOCTW LEAHNS, 3aMNpPeLLEHHbIE YrON0BHbIM 3aKOHOM, Nnbo
OCHOBaHMI nepefayn HeobxoAUMbIX MaTepunasioB opraHam 34paBoOXpPaHEHNS AAs PELLEHUs BOMpoca 0
JIEYEHUN 3TUX JINLL WSIN HaNpPaBieHMN UX B MCUXOHEBPOIOrYECKMe yYpexxAeHnsa CounanbHoro
obecneyeHns B Nopsake, NpeaycMOTPEHHOM 3aKOHO4aTeNbCTBOM Poccuinckon ®epepaumm o
3[paBOOXPaHEHUN, HAXO0ANTCS B chepe yrofoBHO-MPaABOBOIr0 PeryanpoBaHnsa 1 yroioBHO-NPaBOBbIX
oTHoweHun. CnefoBaTesibHO, C MONOXEHMAMKN YIOJIOBHOIO Kofekca Poccuinckon ®egepauum,
npenycMaTpUBAOLWMMM - C YHETOM Liesiel 1 3afay YyroJIOBHOIO 3aKOHOAATeIbCTBa - OCHOBAHMS U Leawn
NPUMEHEHUS MPUHYAUTENbHbIX MEP MEOULMHCKOrO XapakTepa 3a COBEPLUEHMNE 3aMNpeLLEHHbIX YroJIOBHbIM
3aKOHOM LesHW, BUAbI TakKux Mep, NPoAJeHNe, M3MEHEHME N NMPeKpaLLeHNE UX MpUMeHeHuns (cTaTbk 21,
97-102), nonxHbl 6bITb COrJTAaCoOBaHbl 1 COOTBETCTBYIOLLME MOJIOXEHUS Yr00BHO-NPOLLECCYaNbHOMo
Koaekca Poccuinckon depepaunn.

Mexay TeM ynotpebneHne B ANCNO3ULMIK YacTu BTopol cTaTbk 443 YK Poccuiickon Pepepaunu,
NPW3BaHHOr0, Kak CneayeT U3 ero CTaTbM 1, peryampoBaTth AULLIb NOPSAAOK YFONOBHOMO Cy10MNPON3BOACTBA,
pa3fennTenpHOro cotsa "mbo" Mo3BoONAET Cyay paccMaTpuUBaTb YCAOBUSA, MPU KOTOPbLIX BIHOCUTCS
MOCTaAHOBJIEHNE O MPEKPALLEHUN YrONOBHOIO Aena 1 06 0TKa3e B MPUMEHEHUN NPUHYANTENbHBLIX Mep
MeONLMUHCKOro XxapakTepa ("ecnm nnuo He npeacTaBAseT 0onacHOCTM NO CBOEMY MCUXMYECKOMY COCTOSHMIO"
1 "ecnn M CoBepLUEHO AesHUe HeBObLLIOW TSXKECTN"), B KA4eCTBE aflbTEPHATUBHLIX U MPU HANNYUK
No60oro N3 HUX 0TKa3blBaTb B NMPUHYAUTENIbHOM JIEYEHUN, HECMOTPS Ha TO 4TO YrON0BHbLIM KOJEKCOM
Poccuinckon ®egepalmm Takoe yCoBME s 0TKasa 0T NPUMEHEHUS MPUHYAUTENbHbIX Mep MeAULMHCKOro
XapakKTepa, Kak COBEPLUEHNE AesaHUs HEDONbLIOW TSHKECTH, HE NPeayCMOTPEHO. TO NPUBOAUT K
OTCTYMNJIEHNIO OT peann3aunm KOHCTUTYLMOHHO 3HaYUMbIX 3afa4 OXpaHbl NpaB 1 cBobof YenoBeka u
rpakgaHvHa, NnpeaynpeXxaeHns npecTynaeHnin, NpenaTCTBYET LOCTVXKEHNIO Liene NpuMeHeHNs
NPUHYANTESIbHLIX MEP MEAULIMHCKOrO XapakKTepa - U3/1e4eHMI0 YKa3aHHbIX B 4acTu nepBon cTaTbh 97 YK
Poccuinckon ®egepaumm nul, KOTOpbIe MO CBOEMY MCUXNYECKOMY COCTOSHMIO NPEACTaBAAOT ONacHOCTb
Ana cebsa nnm okpyxatowmux, nMbo yny4qweHnto Nx NCUXNYEeCKOro COCTOSHNSA, a TakxXe NpenynpexxaeHnto
COBEPLUEHNS UMW HOBbIX AEAHUN, NPefyCMOTPEHHbIX CTaTbsAMn OcobeHHOM YacTn YronoBHOMO KogeKca
Poccuinckon degepaunn.

B pesynbTaTe, ecan IMLOM COBepLUEHO AesdHMe HEBONbLUON TAXKECTW, OCYLLECTBIEHHAs Ha NpeablayLmnx
3Tanax NPoV3BOACTBA NO YroJIOBHOMY fesly OLeHKa TOro, NpeacTaBaseT v ero ncuxmyeckoe
PaCcCTPONCTBO OMACHOCTb AJI HEr0 CaMOoro WK APYrux WL, 1 BOSMOXKHO S MPUYUHEHNE AAaHHbIM JINLOM
WNHOro CyLLEeCTBEHHOr0O BpeAa, BO BCAKOM C/lyvae yTpayMBaeT CBOE MPaBOBOE 3Ha4YeHne, X0TA CaMuM
YronoBHo-npoueccyasbHbIM KoaekcoMm Poccuinckon ®enepalum CBS3b XapakTepa COBEPLLUEHHOMO AESHNSA U
NMCUXNYECKOro pacCTPOMNCTBA JiMLa C OMAaCHOCTbIO A1 HEFO CaMOro nau Apyrux auu Anbo BO3MOXXHOCTbIO
NPVYUHEHNS UM UHOIO CYLLEeCTBEHHOrO Bpeaa BKJ0YeHa B NpeaMeT A0Ka3blBaHWA Npy NPon3BoaCTBe
npenBapuTENIbHOro C1eACTBMA MO TakKUM AenaM, 4To 0653bIBaeT cnegoBaTensi Mo OKOHYaHWM
npeaBapuUTeNIbHOro C1eACTBMA HAaMPaBWTb YrOJ0BHOE AE/0 B Cy4 AN5 NPUMEHEHUS K AnLy
NPUHYANTESIbHON Mepbl MEANLNMHCKOro XapakTepa nbo - Npu 0TCyTCTBMM YKa3aHHOW CBA3W - BbIHECTY
MOCTaHOBJIEHNE O NPEKPaLLEHNN YyroIOBHOIO Aefa (cTaTbd 433, NyHKT 5 4acTn BTOpON cTaTbn 434 u
cTaTbs 439).

B xo4e npon3BoacTBa O MPUMEHEHUN MPUHYAUTENbHBIX MEpP MeAULMHCKOro XapakTepa Cyf4, B CBOKO
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ovepenb, AOKEH Ha OCHOBAHMM 3aK/IOYEHUS CyeOHO-NCMXMAaTPUYECKON SKCNEPTN3bI YCTaHOBUT,
npeacTaBAseT Jiv L0 B CUY CBOEr0 MNCUXUYECKOro PacCTPONCTBA OMACHOCTb As caMmoro cebs nnm
LPYTruX AL, 1 BO3MOXKHO JI MPUYMHEHWE LaHHbIM JIMLLOM MHOIO CYLLLEeCTBEHHOr0 Bpea, a TakXe NnogaexuT
JIN NPUMEHEHNIO NPUHYANTENbHAA Mepa MEAULMHCKOro XapakTepa, 1 oOnpeaennTh ee B (MyHKTbl 51 6
cTaTbh 442 YMNK Poccuinckon ®epepaunn). OgHaKo npu pacCMOTPEHUN YrOJIOBHOMO Aesla 0 LesAHUN
HebO0/bLION THXKECTN, COBEPLUEHHOM B COCTOSIHUN HEBMEHAEMOCTU INLLOM, KOTOPOE B CUJTy CBOErO
NCUXMNYECKOro COCTOSHMA NPOAO/KAET NPeACTaBAATb ONACHOCTb Aas cebs unm gpyrux nuu, cya
(haKTUYeCKM IMLeH BO3MOXHOCTU NPUMEHUTb MOJIOXKEHUS YyroJI0OBHOMO 3aKOHa, KOTOpbIe afiekBaTHO
OTpaXkaloT NpefHa3HaYeHne NPUHYLNTENbHbIX MEP MEeAMLIMHCKOr0O XapakTepa Kak CpeacTBa 3aluThbl Npas
CaMoro auua, coBepLumsLLero obLecTBEHHO OnacHoe AesHNe, a TakxKe ApYyrux nauL, BKaoYas
noTepnesLUero: ecsiv cJiefoBaTesb COrJlacHO YroJIOBHOMY 3aKOHY M B COOTBETCTBMUM C MOJIOXKEHUAMM
YronoBHoO-npoueccyanbHOro kogekca Poccuiickon depgepaunim BbIHOCUT NOCTAHOB/IEHME O MPEKpPaLLEeHNI
YrO/I0BHOMO Aena B TOM C/liyvae, KOra XxapakTep COBEPLUEHHOro AesHWA 1 NCUXMYEeCKoe pacCTPONCTBO
JIL@ He CBSA3aHbl C OMACHOCTbIO A5 HEMFO MAN APYrMX NnL 60 C BO3MOXHOCTbLIO MPUYNHEHNSA 3TUM JINLIOM
WMHOrO CyLLeCTBEHHOro Bpena, TO Cyh, HanpoTuB, BLIHOCUT NOCTaHOBJIEHWE O NpeKpaLleHn yroJioBHOro
nena n 06 oTkase B NPUMEHEHUN MPUHYOUTENbHBIX MEP MEAULIMHCKOrO XapakTepa B OTHOLLIEHWN nnua,
NcUxmyeckoe pacCTPONCTBO KOTOPOro NpeacTaBAseT ONacHOCTb A HEro CaMoro Uam Apyrux auu, u npu
HaIMYMM BO3SMOXHOCTY MPUYNHEHNA LAaHHBIM JIMLOM MHOTO CYLLEeCTBEHHOr 0 Bpea Jinlb Ha TOM
OCHOBaHMM, YTO 3TO JIMLLO COBEPLUNO AesHNE HEDObLLOW TSXKECTH.

Takum obpa3om, nedeKTHOCTb YacTu BTOpon cTaTbu 443 YK Poccunckon ®egepauum, ee
HeCcornacoBaHHOCTb KakK C APYrMMK NOJOXKEHUAMN AaHHOro Kofekca, Tak U C NoJI0XKeHUsIMn YrosoBHOM0
Koaekca Poccuinckon depepaunn - eANHCTBEHHOMO 3aKoHa, 0bpa3ytoLLero yrosioBHOe 3aKOHOA4ATENbCTBO,
KOTOPbIM OMpenensaoTCsa YyrojoBHO-NPaBoBble NOCIeACTBMA COBEPLUEHNS 3anpeLLeHHOro YroJioBHbIM
3aKOHOM [esHNs, NOPOXKAaloT HeoNpeAeNeHHOCTb, KOTopas He MNo3BOASET eAnHOo06pasHO NOHNMaTb U
TOJIKOBaTb MPaBOBble HOPMbI, CO3L4aeT NPOTUBOPEYMBYIO MPaBOMPUMEHUTENBHYIO NPAKTUKY, YTO NPUBOANT
K HapYLIEHWNIKO KOHCTUTYLMOHHOMO MPUHLUNG PaBeHCTBA, CTaBUT NOL Yrpo3y HENMPUKOCHOBEHHOCTb
JINYHOCTW, ee 4eCTb U OOCTOMHCTBO, NMPaBO Ha XW3Hb U OXPaHy 34,0POBbS.

5. Mpun npekpaLweHn yroJoBHOro gesia U 0TKase B NPUMEHEHUN NMPUHYAUTENbHBIX MEP MEAUNLIMHCKOrO
XapakTepa no 0CHOBaHWIO, YKa3aHHOMY B HacTu BTopol cTaTbk 443 YINK Poccniickon degepaunm, Konus
NMOCTaHOBJIEHUS CyAa, COrNAacHO YaCTy YeTBEPTOWN TOW XKe CTaTbM, B Te4eHne 5 CyToK HanpaBnseTca B
opraH 34paBoOXpPaHEHUs /11 peLleHns BONpoca 0 JIeYeHUN N HanpaBaeHUN nuua, HyXXAaoLwerocs B
NCUXMATPUYECKON MOMOLLU, B MCMXMATPMHECKUI CTaumnoHap. B TakoMm cnyvae, Kak cnefyeT u3 3akoHa
Poccunckon ®egepaumm "O NCUXnMaTpm4eCcKon NOMOLLM U rapaHTUAaX MpaB rpakaaH npu ee okasaHum",
npeanosaraeTcs coraacue anLa Ha Iie4eHne 1 BO3MOXHOCTb 0TKa3sa 0T JiedeHns, No KpanHen Mmepe o Tex
nop, Noka He byaeT MMeTb MeCcTo HeLo0bpPOBObHAA FOCNNTaNN3aLMa (YacTb NepBas CTaTbh 4, H4acTn
nepsas n YeTBepTasd cTaTbm 11).

BmecTe € TeM HemocpeACTBEHHAS OMACHOCTbL A4 cebs UM OKpY KaloLWmUX pacCMaTPMBAETCS Ha3BaHHbLIM
3aKOHOM B Ka4eCTBe OCHOBaHMA Ans NCUXMATPUYECKOro OCBMAETENbCTBOBaHUSA 6e3 cornacma nnua, B TOM
4ucsie No YCTHOMY 3asBIEHMIO "UHbIX FpaXaH", K KOTOPbIM MOryT BbiTb OTHECEHbI MOCTpafaBLUne paHee
OT €ro AencTBMm 1 (UNKn) Hy>X AatoLMeCs B 3alLUNTE OT €ro HOBbIX MPOTUBOMPABHbLIX AEAHUNA, U ANS
Heno06poBOIbHOM rocNUTanM3aLMm 4aHHOr0 Anua (MyHKT "a" YacTu YeTBEPTON CTaTby 23, YacTu BTOpas u
TPeTbs CTaTbk 25, NyHKT "a" cTaTbn 29); Npu 3ToM Bonpoc 06 ocBuaeTeNbCTBOBaHUM inLa 6e3 ero
cornacust pewaeTcs CyoM No MecTy XUTeNbCTBa AAaHHOM0 Jivua (4acTb NaTas ctaTteh 25),a 0
rocnuTanm3aunm B HegobpoBOSILHOM MOPSALKE - MO MECTY HAaXOXAEHUSA MCUXNATPUYECKOTO YHPEXAEHNS MO
3a5BJIEHUNIO €ro NpeacTaBuTenNs, T. €. B UHOM, @ UMEHHO B NPeayCcMOTPEHHOM [paXKgaHCKUM
npoLeccyasbHbIM Kogekcom Poccuinckon ®egepaumm (MyHKT 8 4acTu nepBown cTaTbn 262, cTaTbn 302-306)
nopsake.

CnepoBaTenbHO, B CMCTEME AENCTBYIOLWEro NPaBoBOr0 PeryanpoBaHMs L0, COBEPLUMBLLIEE 3aMpeLLeHHoe
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YrO/I0BHbIM 3aKOHOM fesHMNe HEBONbLLON TSHHXKECTU B COCTOSHNN HEBMEHSIEMOCTM, 0CBOBOXAaeTCs OT
NPUHYANTENbHBLIX MEP MEAULMHCKOrO XapakTepa BO BCeX C/lyYasx, B TOM YNCJie eCan CBONCTBO
obycnoBneHHON Ncnxmyecknm 3abonesaHneM obLLECTBEHHON OMNACHOCTM UM He yTpayeHo.
HenobpoBosIbHOE XKe NIeYeHNe Takoro nLa BO3MOXXHO LWL B NOPAAKE, YCTaHOBAEHHOM 3aKOHOM
Poccuiickon ®epepaumm "O NCUXMATPUYECKON MOMOLLM U rapaHTUAaX NpaB rpaxkaH npu ee okasaHuu" un
paXx4aHCKNM npoueccyanbHbiM KoeKcoM Poccuinckon ®epepauumn ansa auu, CTpagatowmx nCuXmyeckumm
PaccTPONCTBaMU, KOTOPLIMU MPUMEHUTENBHO K YKa3aHHbLIM CUTyaUMaM CrnelnansHas npouenypa npuHaTus
COOTBETCTBYIOLLEro peLleHns He yCTaHOB/IEHa, HYTO He obecrneynBaeT auLy, COBEPLUMBLUEMY 3amnpeLLeHHoe
YyrOM0BHbLIM 3aKOHOM 06LLECTBEHHO ONACHOE AesHME, BO3MOXHOCTb Ie4eHns B HEOOX0AUMBIX YCNOBUAX U B
TeyeHue HeonpeaesieHHOro BpeMeHW NofiBepraeT Kak Camo 3TO JIMLO, Tak U NOTepneBLUNX, @ TakXe UHbIX
JINL, HOBbIM, JOMOMHUTENbHBIM puckaM. MNpu 3TOM CyA, paspeLLatoLmin YroaoBHOE A0 0 NPUMEHEHUN
NPUHYAUTENbHbLIX MEp MEAULMHCKOrO XapakTepa no CyLecTBy, NpUAs K BbiBoAy 06 06LLecTBEHHON
OMAaCHOCTW ANLa, T. €. 0 HAaJIMYUN YrONOBHO-NPABOBOIr0 OCHOBAHNA AJs €ro N30aauun oT 06LLecTBa, AnLEH
NOAHOMOYUS NPUMEHNTL BO UCMOJIHEHME 3aay YrO/I0BHOMO U YrONOBHO-MPOLIECCYaIbHOr0 peryanpoBaHuns
NPVHYANTESIbHbIE MEPbI MEAULIMHCKOrO XapakTepa B OTHOLIEHUN AL, COBEPLUMBLLNX B COCTOSHMM
HEBMEHSIEMOCTM 3aMnpeLLeHHbIe YrON0BHbLIM 3aKOHOM AEAHNA, B LeNAX UX U3IeHEHNS NN YAYYLLEHNS UX
NCUXNYECKOro COCTOSHUS, @ TakXXe NpeaynpexaeHns COBEPLUEHNS UMU HOBbIX 3aMnpeLLeHHbIX YFOJ0BHbIM
3aKOHOM L esAHUN.

Taknm 06pa3om, MONOXKEHNS YacTel BTOPOW 1 YeTBepTon cTaTbmh 443 YINK Poccuinckon ®enepauun,
pacwmpas rpaHnLbl YronoBHO-NPaBoBoro 6e3aencTens 0THOCUTENbHO BO3MOXHOCTM NPUMEHEH S
NPVHYANTENbHbIX MEP MEAULMHCKOrO XapakTepa K nLaM, y)Ke COBEPLUMBLLMM B COCTOAHUM
HEeBMEHSeMOCTUN AesHUS, NPpefyCMOTPeHHble cTaTbaMu OcobeHHo YacTu YrofoBHOro KofeKca Poccuinckon
depepaunm, 1 N0 CBOEMY NCUXNYECKOMY COCTOSHUIO MPEeACTaBAAOLWMNM ONAaCHOCTL Ans cebs nan
OKPY>KatOLLMX, CBOASA YKa3aHHYK BO3MOXHOCTb /INLLb K C/ly4asiM COBEPLUEHNS NOCAraTeNbCTB CpeaHen
TSHXKECTW 1 BblLIE, He MO3BONSAIOT CYAY B NOJIHON Mepe OCYLLeCTBAATbL OTNpaBieHne NpaBocyamnsa u
NPVUMEHATb YrOM0BHbIN 3aKOH B COOTBETCTBUM C €r0 LensaMu, 0CTaBAas Takmx nuy 6e3 Heobxogmmon u
CBOEBPEMEHHON MeANLNHCKON NOMOLLN, YTO He TOJIbKO He CMOCOBCTBYET YAyYLLEHNIO X MCUXUYECKOrO
COCTOSHUSA, HO W, HAMPOTUB, MOXKET €ro ycyrybutb, U 1nas y>ke NoCTpagaBLUMX 0T AeAHUA HeBONbLUOW
TAXECTW, PaBHO Kak WU NOTEHLMaIbHbIX MOTEPNEBLUNX OT UX AeSHUIA FOCYyLapCTBEHHON 1 CyaebHON 3anThl
0T 06LEeCTBEHHO OMACHbIX U MPOTUBOMPABHLIX NOCAraTENbCTB. TEM CaMbIM HapyLLIAOTCS 3allMLL,aeMble
KoHCcTuTyumen Poccunckon degepaunn 1 He nogaexallime orpaHUYeHnIo NpaBa Ha OXpaHy AOCTOMHCTBA
JINYHOCTW W JINYHYIO HEMPUKOCHOBEHHOCTb, @ TaK)Ke NpaBo Ha OXpaHy 340pP0BbSA, YTO AOJKHO
pacueHnBaTbCS Kak orpaHnyeHmne 0bycnoBaeHHbIX NOTPebHOCTLI0 B 6€30MaCHOCTN eCTECTBEHHbIX
HeoTYY>XXAaeMbIX NPaB YeNoBeKa U rpaXkAaHrHa, peannsalms KoTopbiX rapaHTupyeTca ctaTbamu 18, 21,
22 (vacTb 1), 41 (4acTb 1), 45 (vacTb 1), 46 (4acTb 1) n 52 KoHcTuTyuum Poccninckon degepaumnm.

6. MpaBo Ha cyaebHyto 3aWuTy, 3aKpenneHHoe cTaTben 46 KOHCTUTyumm Poccuinckon ®epepaunm, a Takxe
MeXyHapoaHO-MPaBOBbIMY aKTaMu, ABASIOWMUMUCSA B CUy CTaTbh 15 (YacTb 4) KOHCTUTYyuunn Poccninckon
depepalm COCTABHOWM YacTbto NpaBoBON cucTeMbl Poccuinckon ®epepaumm (ctatbs 8 Bceobuuen
LeKnapauum npas YesoBeka, NYHKT 1 cTaTbn 14 MexxAyHapoLHOro nakTa 0 rpaXXg4aHCKnX n noanTuYecKnx
npaBax, NyHKT 1 cTaTbn 6 KOHBEHL MK O 3aLLMTe NpaB Ye/0BEKa M OCHOBHbLIX CBO6OA), MpeanonaraeT, Kak
HeOAHOKPATHO yKa3biBasl KOHCTUTYLMOHHLIA Cyp Poccuinckon ®efepaun, He TONbKO NpaBo Ha
obpalleHune B CyAa, HO U rapaHTWKM, NO3BONAIOLLME Peann30BaTh €ro B NOJHOM 06beMe 1 obecneymnBatLine
3(h(heKTNBHOE BOCCTAHOBMIEHME B NpaBax NOCPeACTBOM NpaBoCyams, oTBevatoLero TpebosaHmnam
CNpaBeaMBOCTM M paBeHCTBa (NocTaHoBneHus oT 14 nong 2005 roga N 8-, oT 26 nekabps 2005 roga N
14-M, ot 25 mapTa 2008 roga N 6-n ap.).

Mpw 3ToM nobas anddepeHLmaLna NpaBoBoro peryanpoBaHns, NpuBoasLLas K pa3inynam B npasax u
06a3aHHOCTAX CYyOBLEKTOB MpaBa, AOJKHA OCYLLECTBAATLCS 3aKOHoAaTeNeM ¢ cobnogeHnem TpebosaHmMi
KoHcTuTyumm Poccniickon ®epepalimm, B TOM YACSE BbITEKAKOLNX U3 YHUBEPCANbHOMO NPUHLMNA
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paBeHCTBa (CTaTbs 19, yacTn 1 1 2), B culy KOTOPOro pas3nnymsa gonyCcTuMbl, €CAN OHU 06 bEKTUBHO
onpaBAaHHbl, 060CHOBaHHbI 1 NpecaefytoT KOHCTUTYLIMOHHO 3Ha4YNMble LIeSn, @ NCNob3yeMble Ais
LOCTVXEHMA 3TUX LieSiel NpaBoBble CPeACTBa copa3MepHbl M. CobntoaeHne gaHHOro NpMHLMNA,
rapaHTUPYIOLLEro 3aluTy OT BCeX HOpPM AUCKPUMUHALIMM MPK OCYLLECTBAEHUN NpaB 1 cBobod, 03HavaeT,
MOMKMO MpPOYero, 3anpeT BBOANTb Takune pas3nyns B NpaBax JiuL, NpUHagnexalmnx K O4HOM 1 TON Xe
KaTeropum, KOTOpble He UMeT 06BbEKTMBHOIO MU pa3yMHOro onpaBhaHNs (3anpeT pa3nnyHoro obpaleHns
C IMuaMuy, HaxogAWMMANCS B OOMHAKOBbIX UM CXOLHbLIX CUTYaUMsx) (NoCTaHOBAEHUS KOHCTUTYLMOHHOMO
Cyna Poccumnckon ®egepauum ot 9 niona 2009 roga N 12-M, o1 22 okTa6psa 2009 roga N 15-M, o1 27
Hosbps 2009 roga N 18-M, oT 3 ceBpans 2010 roga N 3-, ot 20 anpens 2010 roga N 9-M, ot 28 mas 2010
roga N 12-Mwn gp.).

Lenn He ponyCcTuTb IMEHMA NoTepneBLlero BO3MOXHOCTM 3alUMTUTb CBOM MpaBa Y 3aKOHHbIE MHTepPeChI
cooTBeTCTBYET 0653aHHOCTL heepasibHOr0 3aKOHO4aTesNd yCTaHOBUTL - C cobatogeHnem obLienpaBoBbIX
NPVHLUXNOB paBeHCTBa 1 CNPaBeASIMBOCTY, NPEeAENoB KOHCTUTYLMOHHO AOMYCTUMbIX OFpaHUYeHni Npas 1
cB0oboa 1 He ywemnssa 3akpenneHHsle KoHCTUTYumen Poccuinckon ®enepauum npasa Ha AocTyn K
NpaBoCyAMIo 1 Ha cyaebHyto 3alnTy - YroJI0OBHO-NPOLLEeCCyasibHble MeXaHW3Mbl, B MaKCMaslbHON CTENEeHN
ynpoLiatLLne )XepTBaM NPecTynseHnin, B TOM Y/CJIe NOTEPNEBLUNM OT 06LLECTBEHHO OMACHbIX
NnocAraTeNbCTB ML, CTPadatoWmMX NCUXMYECKUMIN PacCTPONCTBaMK, AOCTYMN K MPaBOCYANIO 1 peasin3aunio
KOHCTUTYLIMOHHOIO NpaBa Ha cyaebHyto 3awmnTy. BMmecTe € TEM - NCX0AA U3 TOrO, 4YTO YroJIOBHOE
CYy[0npon3BoLACTBO MMEET CBOUM HA3HAYEHMEM HE TOJIbKO 3aLUNTY NpaB U 3aKOHHBLIX MHTEPECoB
noTepneBLWNX OT NPECTYIJIEHUA, HO 1 3aWWMUTY JIMYHOCTU OT HE3AKOHHOI0 N HE0BOCHOBAHHOI0 0BBNHEHNS,
OCY>XX[OEHUA, orpaHnyeHns ee npas 1 cBoboa (4acTb nepeas cTaTby 6 YIK Poccuiickon Genepauun), n
y4mTbiBas 06yCnoBaeHHY0 COCTOAHNEM NMCMXMYECKOr0 340P0BbA NL@ ONacHOCTL Asa cebd camoro mnam
OKPY>XaloLLMX B KavyecTBe 06CTOATENbCTBA, Bbi3bIBAIOLLEr0 HEOOXOANMOCTb KakK OKa3aHUs eMy
MeONLUHCKON NMOMOLLN, TakK U NPeaoTBpaLLeHNs NpMYNHEHNA eMy Bpeaa, B TOM YuC/ie NpaBoOMEpPHbIMY
AENCTBMSAMM MO 3aLiUTe OT ero obwecTBEHHO ONacHbIX MOCAraTeNbCTB, - /LA, COBEPLUMBLLME
3anpeLleHHbIe YrON0BHbIM 3aKOHOM LEAHNS B COCTOSHUN HEBMEHSEMOCTM, TaKXXe HYXXAaloTCs B CynebHom
3alMTe CBOMX MpaB NOCpPeacTBOM NPaBoCyAms, oTBevatowero TpebosaHMaM CNpaBe/IMBOCTM 1 PaBEHCTBA,
NpPU NPUMEHEHUN K HUM MPUHYAUTENbHbLIX MEP MEAULIMHCKOrO XapaKTepa, npegnonaratLwmx
(DonyckatoLmx), B HaCTHOCTU, haKTMYeCKoe yaep)KaHme, B 3aBUCUMOCTI OT UX NCUXMYECKOr0 COCTOSHMSA, B
NCUXMaTPUYECKOM CTaLMOHape, a ClIef0BaTENbHO, He TOJIbKO 3aLUUTY rapaHTUPOBaHHOrO KOHCTUTYLMEN
Poccuinckon ®epepalmm npaea Ha o0xpaHy 340P0OBbSA 1 MEANLIMHCKYO NoMoLb (CTaTbs 41), HO M
orpaHnyeHune 3aKpeneHHbIX el NpaB Ha cBoBoAY NepeaBMIKEHNS 1 Ha cBobody U INYHYIO
HEMNPUKOCHOBEHHOCTb (CTaTbn 22 1 27).

Mexxay TeM nosio)KeHns YacTu BTopon cTaTbun 443 YMNK Poccuinckon ®epepaumnn, 0643biBast Cya 0TKa3biBaThb
B MPUMEHEHNN NPUHYANTENbHBIX MEP MeANLNHCKOro XxapakTepa K /Ly, COBepLUMBLLEMY B COCTOAHUN
HEBMEHAEMOCTW 3anpeLeHHOEe YroI0BHLIM 3aKOHOM AesiHue HebBO0bLION TAXECTM, HO MO CBOEMY
NCUXNYECKOMY COCTOSIHWIO NMPEeACTaB/IALLIEMY OMACHOCTb a5 cebs nnan Apyrux nl, He TONbKO 3aBeA0MO
npenonpenensioT peweHne cyaa, HoO 1, No CyLLecTBy, AenatoT becnonesHbiM (6eccMbiC/ieHHbIM) cyaebHoe
pa3bupaTenbCTBO C TOYKN 3PEHUS 3aLLUNTLI KaK MpaB 1 3aKOHHbIX MHTEPECOB NOTEPMEBLUNX B CBA3M C
YrpoXatoLen nM 0rnacHOCTLIO MOBTOPHLIX MOCAraTENbCTB CO CTOPOHbI /ML, YXKE COBEPLUMBLLENO B
COCTOAHMM HEBMEHSEMOCTUY AesiHMe, 3anpeLLleHHOe YroJIOBHbIM 3aKOHOM, Tak U NpaB U 3aKOHHbIX
WNHTEPECOB NUL, MO CBOEMY NMCUXNYECKOMY COCTOSHMIO MPeACTaBAALWMNX ONACHOCTb ANa cebs nan
OKpPY>XaloLLKX, a NOTOMY HY>XX[AIOLNXCS B JIEHEHUUN, XOTSA U NPUHY AUNTENLHOM.

TeM caMbIM - Bonpeku TpeboBaHnam KoHCTuTyumn Poccuinckon ®eaepaummn, rapaHTUPYOLLEN KaXI0My
npaBo Ha cynebHylo 3aWwmnTy 1 06s3biBatoLWEen rocynapcTBo obecneynTb BCEM MOTEPMNEBLLMM B PaBHON Mepe
AOCTYN K MPaBOCyANI0 N KOMMEHCALMIO MPUYMHEHHOr0 Bpeaa (mocTaHoBneHns KoHCcTuTyumnoHHoro Cyaa
Poccninckon ®Pegepaumm ot 3 mas 1995 roga N 4-1, ot 2 deBpana 1996 roga N 4-I, ot 16 masa 1996 roga N
12-M v oT 15 aHBapsa 1999 roga N 1-M), - yManaTCa NpaBa NOTEPNEBLUMX OT 3anpeLLeHHbIX YFOJ0BHbIM
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3aKOHOM JeHMIN HEOOJbLLION TAXKECTW, KOTOPbIE OKa3blBAlOTCS B HEPABHOM MOJIOXKEHMMN C MOTEPMEBLLIMMU
0T NOCAraTeNbCTB, OTHOCALLUMNXCS K CpefHen nnm 60nbLIen KaTeropmm TSXKECTW, COBEPLUEHHbIX TMLaMK B
COCTOSIHMM HEBMEHSAEMOCTU. HapyLlalTcs yka3aHHble TpeboBaHMA 1 B OTHOLIEHWMW UL, COBEPLUMBLUNX B
COCTOSAHWUN HEBMEHSAEMOCTM 3amMpeLleHHbIE YrOJIOBHBIM 3aKOHOM AEeSHUS, OTHECEHHbBIE K KaTeropuu
HebONbLUON TAXKECTMW, NOCKONbKY (haKTUYeCKN CyA OTKa3biBaeT UM B HEOOXOAUMON 1N CBOEBPEMEHHOMN, XOTS
N NPUHYANTENBHON, MEANLIMHCKON NOMOLLU, HE 3alUMLLaeT Ux oT CO6CTBEHHOI0 06LLECTBEHHO OMACHOr0
NoBeAEHNA 1 BO3MOXXHOI0 BO3AENCTBUA UHBIX L, YTO NPUBOAUT K HEAOMYCTUMOMY OFPaHUYEHMIO X NPaB
Ha OXpaHy 340P0BbA N MEANLMHCKYIO MOMOLb, Ha CyAebHyto 3almnTy, Ha 3aLlNTy AOCTOMHCTBA JINYHOCTH,
JINYHYIO HEMPUKOCHOBEHHOCTb.

7. Takum 06pa3oM, B3aMMOCBA3aHHbIE NOJIOXKEHWA YacTen BTOPON 1 YeTBepTon cTaTby 443 YIK
Poccuinckon degepaunm He COOTBETCTBYIOT KOHCTUTYLUKM Poccuinckon depepaunn, ee ctatbsam 19 (yactun 1
n2), 21,41 (vacTb 1), 45, 46 (4actTn 1 n 2), 52 n 123 (4acTb 3), B TON MePe, B KAaKOW - B CUJYy HapyLleHuns
KpuTepues hopMasibHOM onpeaeneHHOCTM, TOYHOCTU, ACHOCTU, HEeABYCMbIC/IEHHOCTMW NPaBOBbIX HOPM - 3T
MONOXKEHUS B CMCTEME AENCTBYIOLLEr0 NPaBOBOIr0 PEryanpoBaHnNs He NO3BONSAIOT CYyAYy Ha3HauynUTb
NPUHYANTESIbHbIE MEPbI MEAULIMHCKOrO XapakTepa B OTHOLIEHUWN N1La, COBEPLUMBLUENO B COCTOAHUN
HEBMEHSEMOCTM 3anpeLLeHHOe YroI0BHbIM 3aKOHOM AesiHNe, OTHECEHHOE K NMPeCTynieHnaM HeboNbLLIOow
TAXECTU, eC/IN Takoe JIMLO0 MO CBOEMY NCUXUYECKOMY COCTOSHUIO NPeLCTaBAseT onacHoCTh Ans cebsa nau
OKPY>KalOLLMX, OCTaBNsAA TEM CaMbiM ero 6e3 HeobxoAnMON 1 CBOEBPEMEHHOW MEANLMHCKOW MOMOLLM, a
N1y, NOCTpafaBLUNX OT COBEPLUEHHbIX UM AeAHUN, - 6e3 rocyaapCTBEHHON U CyaebHOoM 3auThl 0T
06LweCcTBEHHO OMacHbIX NOCAraTeNbCTB.

CooTBETCTBEHHO, (hefepasibHbIN 3aKOHO4aTeNb, PYKOBOACTBYACH TpeboBaHUAMN KOHCTUTYL MU POCCUINCKON
defepaunm 1 NpaBoBbIMY NO3ULUAMU KOHCTUTYUMOHHOro Cyaa Poccuinckon deaepanum, BolpaXKeHHbIMU B
HacToseM lNocTaHoBNEeHNN, 0643aH BHECTU HEOOXOANMbIE N3MEHEHUS B MPaBOBOE PEryIMpoBaHme
NPOU3BOACTBA O MPUMEHEHUN MPUHYANTENbHbLIX MEp MeAULIMHCKOr0 XapakTepa. 9TUM He NCKIIYaeTCs
npaBoMoyme heaepabHOro 3aKoHoAaTeNd BBOAUTL - C COBMNOAEHNEM NPUHLIMMOB NPaBOBOW
onpeneneHHoCTH, NOAHOThI U 3PHEKTUBHOCTY CyAeOHON 3alUnThl MpaB Ye0BeKa 1 OCHOBHLIX CBO6OS -
npoueaypbl NPUMEHEHUS K ANL,aM, COBEPLLMBLUNM 3arnpeLLeHHbIe Yrof0BHbIM 3aKOHOM AeSHWSA B COCTOSHMM
HEBMEHSIEMOCTM U MO CBOEMY NCUXNYECKOMY COCTOSHUIO MPeACTaBAAOLWMNM ONaCHOCTL Ans cebsa nau
OKPY>XatoLLMX, NCUXMATPUYECKOro ledeHnsa 6e3 nx cornacus.

Micxoast N3 N3M0)KEHHOr0 U PYKOBOACTBYSCb YaCTblo BTOPOW CTaTbh 71, ctaTbamn 72, 74, 75,78, 79, 87,
100 n 104 depepasibHOro KOHCTUTYLMOHHOIO 3akoHa "O KoHcTuTyumnoHHom Cyae Poccuinckon
®epnepaumn”, KoHcTuTyumoHHbin Cya Poccuinckon ®egepaumm

NMOCTAaHOBMUWI:

1. Mpr3HaTb B3aMMOCBA3aHHbIE NONOXKEHUS YacTen BTOPOW 1 YeTBepTon cTaTbm 443 YK Poccminckon
depepaumm He cooTBeTCTBYOWMMN KOHCTUTYUMK Poccuinckon ®epepaumm, ee ctatbam 19 (yactm 1 m 2),
21, 41 (vacTb 1), 45, 46 (4acTn 1 n 2), 52 n 123 (4acTb 3), B TOM Mepe, B KakOW B CUCTEME AENCTBYIOLLErO
NMpPaBOBOro PerysiMpoBaHns OHN UCKIOYAT AN CyAa BO3MOXXHOCTb Ha3HaYNUThb NPUHYAUTENbHbIE Mepbl
MeLMLMHCKOr0 XapakTepa Jinly, COBEPLUMBLUEMY B COCTOSAHUN HEBMEHAEMOCTU 3anpeLLeHHOEe Yroa0BHbLIM
3aKOHOM [esHune, OTHECEHHOE K NpecTyneHnAM HebobLION TSHHKECTH, U MPU 3TOM MO CBOEMY
NCUXNYECKOMY COCTOAHWIO NPEeACTaBALLEMY OMNACHOCTb A5 Cebs UM OKpY>KatoLwnx.

2. MpaBonpuMeHUTENbHbIE pPeLIeHNs No Aeny, No KOTOPOMY rpaxkaaHuH MNepsos Cepren AnekcaHapoBMY
NMPU3HaH NOTEPMNEBLUMM, OCHOBaHHbIE Ha YacTu BTopon cTaTbmn 443 YIK Poccuinckon ®egepaumm B ToN
Mepe, B KaKOM OHa MpU3HaHa HacToALMM MOCTaHOBNEHNEM He COOTBETCTBYOLWEN KOHCTUTYLNK
Poccuinckon ®egepaumm, nognexat NepecmMoTpy B YCTAaHOB/IEHHOM MOPsSAKe, eCan A8 3TOro HeT NHbIX
npenaTcTBUNA.

3. HacTodwLee MNocTaHOBNEHNE OKOHYATENbHO, HE NMOANEXUT 06>KanoBaHW0, BCTYNaeT B CUAY HEMEANEHHO
nocne NpoBO3rialleHns, AeNCTBYET HENOCPEACTBEHHO U He TpebyeT NOATBEP)KAEHUS APYrMMI OpraHaMu
N BO/KHOCTHBIMU ANL@MMN.
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4. HacTosuee MNocTaHOBIEHNE NOANEXUT He3aMeaNuTeNbHOMY onybamkoBaHuIo B "Poccuinckoin rasete" u
"CobpaHunm 3akoHomaTenbCcTBa Poccuinckon ®epepaummn”. NMocTtaHoBAEHNE A0/KHO BbITh ONy6ANKOBAHO
Takxe B "BecTHnke KoHCTMTyumoHHoro Cyaa Poccuinckon ®egepauun”.

KOHCTUTYUMOHHLIN Cy 4

Poccuiickon ®epepalimu

N 10-M

MHeHwue cyabn KoHcTuTyumoHHoro Cyga Poccninckon ®degepaunmn

IAlapxunesa

Cornalascb C NTOroBbIMK BbIBOAAMMU, K KOTOPLIM npulen KOHCTUTYuUMOoHHbIN Cya Poccminckon ®epepaunn
B HacTosweM [MocTaHOBNEHWM MO A&y 0 NPOBEPKE KOHCTUTYLIMOHHOCTM YacTen BTOPOA 1 HeTBEPTON
cTaTby 443 YIK Poccuinckon depepauun, 1 He MOry COrlacuTbCs € 6ONbLUMHCTBOM Cyaen B TOW YacTu
peLLeHns, B KOTOPOW KOHCTAaTUPYETCS HapyLleHne cTaTbh 52 KoHCTuTyuum Poccunckon ®epepaunn. B
CBA3U C 3TMM Ha OCHOBAHWUW YaCcTW BTOPOW CTaTbh 76 ®eflepanbHOro KOHCTUTYLIMOHHOIO 3akoHa "0
KoHcTuTyumoHHoM Cyge Poccuinckon ®epepaunn” coobuiato cBoe MHeEHNeE.

BykBasibHOE TONKOBaHNE NONIOXKEHWA, cogepXalmnxcs B ctaTbe 52 KoHcTuTtyumm Poccuinckon ®epepaumm,
No3BO/ISET MPUNTU K BbIBOAY, YTO B CBOEM CUCTEMHOM eANHCTBE OHW 0Bpa3yoT O4HY HOPMY CnefyoLero
CcofepXaHuns: rocyfapCTBO OXpaHAeT npaBa NOTEPNEBLUNX OT NPECTYNAEHWA 1 310ynoTpebaeHnin BNacTbio
nocpencTsoM obecneyeHus UM AOCTyNa K NPaBOCY A0 U MPeAoCTaBAEHNS KOMAEHCaLMN NPUYNHEHHOT 0
yuwepba B COOTBETCTBMM C 3aKOHOM. [1pn 3TOM B rnnoTese AaHHOMW HOPMbI peyb UAET He O NIobbix
NPOTMBOMPABHbIX NOCAraTENbCTBAX CO CTOPOHbI KOro 6bl TO HM BbINO, @ UMEHHO O "NPECTYMHbIX U UHbIX (T.
e. He obpa3syloLwmnx cocTaB NpecTynieHuns) 3noynotpebneHnax Bnactoio”.

MoMnMo cobCTBEHHO AENCTBUIA NNLL 1 OpraHoB, 061e4YeHHbIX TakoW (rocy1apCTBEHHON UK, B LLVPOKOM
cMbIce, Ny6ANYHON) BRACTbIO 1 AONYCTUBLUMX NPECTynaeHne nnm 3noynotpebaeHue e, rocyaapcTeo
TaKxe co3HaTebHO bepeT Ha cebsi 0TBETCTBEHHOCTb (He B CTPOro IopUANYECKOM CMbICAE, @ B CMbIC/e
no3uTUBHOrO 0653aTenbCTBa) 3a HebNaronpUATHbLIE MOCNEACTBMUSA, HACTyNaloLWMe A5 Ye0BEKa B CBA3M C
TaKUMU UCKJTYUTENbHBIMU CUTYaUUSAMU, KaK TEXHOreHHbIe KaTacTPodbl, TeppPOPUCTUYECKME aKThl,
BOOPY>XEHHble KOH(JIMKTbI U T. A. IMEHHO 0 KOMNEeHcauun 3a Bpea, NPUYMHEHHbIN camoin nybnnyHon
BJIACTblO, @ TaKXKe 3a Bpef, BOSHUKLIMIA B NOL0OHbLIX Ype3BblHalHbIX 06CTOATENbCTBAX, HO He O
KOMMeHcaLmmn 3a noboe NpecTynieHne, COBEPLLUEHHOE KeM Bbl TO HI 6bIN0, TOBOPUT BTOPOE MpeasioxXeHne
CTaTbk 52 KoHCcTUTyuun Poccuinckon ®epepaummn. 3To CBS3aHO B TOM YUC/E C TEM, YTO KOHCTUTYLNS
Poccuiickon ®epepalmmn Bo3slaraeT MMEHHO Ha rocyAapcTBO 0683aHHOCTL Mo obecneyeHmnto NpaBonopsaaka
1 obwecTBeHHON 6e30nacHOCTU (CTaTba 71, NyHKT "M"; CTaTbs 72, NnyHKT "6" YacTu 1), oxpaHe
OKpy>XatoLLen cpeabl n obecneveHunto akonornyeckom 6esonacHoCcTn (CTaTbs 42; cTaTbs 72, NyHKT "4"
YyacTtu 1).

icxops 13 Toro, 4To HOpMbI CTaTbl 52 KoHCTUTYummn Poccuinckon ®epepaunm aBAd0TCS cneynanbHbiMu (0
4yem byneT noapobHee CKazaHo Aanee), NOHATNE KOMMEHCAUMW Bpeaa, NPUYNHEHHOr0 MPECTYMNIEHNEM,
3n0ynoTpebaeHnemM BAacTbi0, NpeanonaraeT, YTO 3TO BO3MELLEHMNE AO/KHO OCYLLECTBAATLCS He
HernocpeaCcTBEHHO BMHOBHbLIM AOJHKHOCTHBLIM MLIOM, a Poccuinckon ®enepaumnein, COOTBETCTBYOLWMUM
cybbekToM Poccuinckon ®epepaumm nam MyHuumnanbHbiM obpa3oBaHneM (cTaTba 16 K Poccuinckon
®epepaumm). Mosatomy cTaTbha 52 KoHCTUTyuun Poccuinckon ®epepaumm He MOXKET BOCMPMHMMATBLCS Kak
KOHCTUTYLIMOHHAsA OCHOBa AJ151 MPaBOBOr0 CTaTyca JIObIX MOTEPMEBLLMX.

NcTonkoBaHwme cTtaTb 52 KoHcTUTyuumn Poccuinckon ®epepalmm Kak HOpMbl MPSAMOro AenCTBums,
MO3BONSAOLLEN KOMOEHCUPOoBaTb ywepb oT Ntobbix NPecTynaeHnin, Korga He yCTaHOBAEH 0OBUHSAEMBIN UK
KOrfa y Hero HeoCTaTO4HO CPEeACTB, ABNAETCA NpexaeBpeMeHHbIM. He c/ly4alnHO NoN0XXeHNe 0 TOM, YTO
yuwep6b, HaHeCeHHbI COBCTBEHHUKY NpecTynneHneM, LO/KEH BO3MeLLaTbCA FoCyJapCTBOM MO PeLUeHuI0
cyna, KOTOpoe paHee coaep»xanock B 3akoHe PCOCP ot 24 nekabps 1990 roga "O cobcTBEHHOCTU B
PCOCP", topuamn4eckn AeCTBOBaO O4€Hb KOPOTKUIA CPOK M MPAKTUYECKN HE NPUMEHSAN0Ch.
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Poccuitckaa ®enepauusi Noka elle He cHMTaeT HeobxoaumbiM BpaTh Ha cebst MMyLLecTBEHHOe bpems (B
BMIE KOMMEHCaLUUN NPUYNHEHHOT O Bpefa) He KakK AO/DKHUK Mo AeIMKTHOMY 0653aTeNbCTBY, OTBEYAIOLLNIA
npv HanN4yMK BUHBI, @ Kak Nyban4Has BNacTb, HeCyLlas OTBETCTBEHHOCTb 6€3 BMHbI B LeNsaxX NogaepXxaHus
cTabunbHocTn obopoTa.

MoHATKe "noTepneBWNA" NMPUMEHNTENIBHO K pacCMaTPMBAEMON HOpMe "He TOJIbKO U He CTOJIbKO 03HavaeT
N3BECTHYIO NPOLIECCYyaNbHYI0 (PUrypy B YroJIOBHOM NPaBOCYANM, @ BOCXOAUT K Bosiee LWMpoKoMy
MeXXAYHapo4HOMY NPaBOBOMY MOHATUIO XXepPTBbI", @ AN obnafaHna CTaTycoM ")KepTBbl" MO CMbICY
Jleknapaunm 0CHOBHbIX MPUHLMUNOB NPaBOCYAMNA O XKEPTB NPecTyniaeHni n 3noynotpebneHnin BAacTbio
He 0643aTeNbHO [O/KEH BbITh YCTAHOBMIEH, apeCcTOBaH, NpefaH Cyay WK OCYy>XAEeH NPaBOHapyLwnTesb
(KoToporo, B yros0BHO-NPOLLECCyasibHOM CMbIC/Ie, MOXXET BOBCE He ObIThb).

YT0 Xe KacaeTcs NPOTUBONPABHbLIX AENCTBMI OTAENbHbIX JINL, HE NCK0Yas NUL, NPU3HAHHbIX B
YCTaHOBJ/IEHHOM MOpsAAKe CTPafaloWMMmM NCUXNYECKMM PacCTPONCTBOM (AyLWEeBHOO0IbHLIMK) 1
NpeacTaBnsAoLWMX 06WEeCTBEHHYO OMACHOCTb, TO OTBETCTBEHHOCTb 3@ UX AENCTBUS HE MOXKET ObITb
MOJIHOCTbIO MepesioKeHa Ha rocyapcTBo, a Takoe UL, COBEPLUMBLLEE YrOJIOBHO HaKasyemoe aesHue, He
MOXXeT BbITb MNOSIHOCTLI0 0CBOBOXAEHO OT MEP YroJIOBHO-MPABOBOI0 MPUHYXXAEHNS. DTO COOTBETCTBYET
pPe30JITUBHOMY BbIBOAY, K KOTOpPOMY npuwen KoHCTUTYyumnoHHbIn Cya Poccminckon ®epepaumm B
HacToseM lMNocTaHoBAeHUN. CneayeT OTMETUTb, YTO ANLO, CTPadatoLLlee NCMXMYECKMM pacCTPONCTBOM,
faXxe He 06513aTeNbHO ABNSETCA MNONHOCTLIO HeAEeeCNOCOOHbIM (BMPOYEM, 1 CaMa KaTeropus noaHoN
HeLeecnocobHOCTM CTaBMTCA CEerofHa cneymnanmctamMm B 06nacTn MeXayHapoLHOr0 ryMaHMTapHOro nNpasa
non 60nbLIOe COMHEHME) N MOTOMY HE MOXET pacLeHNBaTbLCA Kak HeKas HeynpasasemMas CTUXuinHasa cuna,
BbIHY>XLEHHYI0 OTBETCTBEHHOCTb 3a AEeNCTBUS KOTOPOW HeceT rocyapcTso.

Y70 XKe kacaeTca abCconoTHOro U He NoANeXallero HAKakuM orpaHnyYeHusaM npasa Ha cyfebHyto 3awuTy,
ABNAOLLErocs 04HOBPEMEHHO rapaHTMen BCexX 0CTallbHbIX MPaB, TO 0TKa3 B MPMMEHEHMN B HaCTOALLEM
nene ctaTtbl 52 KoHCTUTYyumn Poccunckon ®epepaumy 0THIOAb He 03Ha4Yan Obl 0TKa3 OT MPM3HAHUA 3TOro
npasa, MNOCKOJIbKY OHO 3allMLLaeTCs, B MEPBYIO o4yepenb, UHLIMU KOHCTUTYLMOHHBLIMU HOpMaMu. B
HacTosLLen cTaTbe 0coboe yKazaHne Ha AOCTYN K NPaBOCYANIO NMPU3BaHO, MO MOEMY MHEHMIO, MOAYEPKHYTb
TOT (paKT, 4TO roCyfapCcTBO rapaHTMpyeT CyaebHyto 3aLllnTy He TONbKO OT BCEX WHbIX JINL, HO 1 OT
cobCTBEHHOr0 penpeccMBHOro annapaTa BAacTuK (B INLE ero opraHoB BAACTU U OOJHKHOCTHbIX JINLL).
Vimetolwas e yHuBepcanbHoe 3HaveHne cTaTbs 45 KoHcTuTyumm Poccniickon degepaunm rnacuT, 4T1o
rocyfapcTBEHHas 3alMTa NpaB 1 cBobO YenoBeka M rpaxkaaHuHa B Poccuiickon ®epepaumm
rapaHTUPYEeTCs M 4TO KaXXAbl BrpaBe 3alulaTe CBOU NpaBa n cBoboabl Bcemu cnocobamu, He
3anpeLLeHHbIMY 3aKOHOM, a CTaTbsA 46 rapaHTUpPYeT KaxxgoMy cyaebHyto 3almTy ero npas, B TOM 4ncie
NnocpeacTBOM 0bpaLleHnNs K MeXroCyAapCTBEHHbLIM OpraHaM IoCTMLMK. Ha 0OCHOBaAHUMN 3TUX Xe HOPM B
3aKOHOJaTesIbCTBE YCTAaHOBJIEHO 1 MPaBOo Ha "KOMMeHcaLumi" nocTpagaBLlero oT NpecTynjieHus B Buae
BO3MeLleHMs Bpeaa AnLOoM, OTBETCTBEHHbLIM 3a ero NpuynHeHne (FpaXx 4aHCKUn UCK B YT ONOBHOM
npouecce). Mpn 3TOM OTAENLHO B CTaTbsX 45 1 46 KOMMNeHCaLmMs He BblaeneHa, NOCKOJbKY
COOTBETCTBYIOLLEEe BO3MELLEHNE, MOJIYYEHHOE B paMKax NMPoLecCyasibHOro 3aKoHa, NoApa3syMeBaeTCs Kak
OfHa U3 CoCTaBASOWMX (04MH U3 cnocoboB) cynebHON 3aLnThl NpaB HapsAy C MpU3HaHUEM MNpaBga,
restitutio in integrum n ap. (B 3aBMCMMOCTM OT XapakTepa HapyLIeHHOro npaea), 1 He coBnafdaeT no
CMbIC/Y C KOMMEHCcaLUmMen cornacHo ctatee 52 KoHcTutyumm Poccuinckon ®epepaummn. aHHble
KOHCTUTYLMOHHbIE HOPMbI B 60/bLUIEN CTENEHN COMPSXXEHbI C YroJ0BHO-MNPOLEeCCyabHbIM MPaBOM - 44
NpuU3HaHMA 3a IMLOM CTaTyCa noTepnesLwero (">XepTebl") 3TOMY MLy HeE0BX0AMMO [0Ka3aTb Hanyne y
Hero 3TOro cTaTyCa COrjiacHO HauUMOHaNbHOMY 3aKOHY (MK, HanpuMep, CorfacHo EBponenckon
KOHBEHLMW), @ NPaBOHaPYLUNTENb KaK TaKOBOM HE MOXKET OTCYTCTBOBaThb (OH MOXXeT, Hanpumep, bbiTb He
yCTaHoBJIeH). 10 OTHOLLEHNIO K 3TUM HOpMaM 06LLEero xapakTepa, NPUMEHNMbIM B HACTOSILLIEM Aene, HopMa
CTaTbh 52 KoHCcTuTyuumn Poccunckon ®epepaumm ABAseTCA CneunasbHON, HECMOTPSA Ha TO, YTO B NPaKTuKe
KoHcTuTtyumoHHoro Cyga Poccunckon ®efepaunm oHa Ha CErogHALWHNUA feHb TPaKTyeTcsa npenensHo
lwunpoko (Onpepenerne ot 28 noHsA 2012 roga N 1258-0 v psg Apyrux pelleHunin).
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KomMmeHTapun K KoHcTuTyumm Poccuinckon ®epepaumm / nog obuw. pea. b.H.TonopHuHa, K0.M.baTypuHa,
P.l.OpexoBa. M.: lOpuanyeckas nutepaTtypa, 1994. C. 277.

ApknM npumMepoM aBnseTCa 3akoH Poccuinckon ®epepauun ot 15 Masa 1991 roga N 1244-1 "O coumanbHowm
3alnTe rpaxkaH, NoABeprunxcs BO3AeNCTBUIO pairauunm BCIeACTBrE KaTacTpodbl Ha YepHOBbIIbCKON
A3C", MHOroOKpaTHO CTAHOBMBLUWMACSA NPEAMETOM pacCMOTpeHus B KoHcTuTyumnoHHoM Cyge Poccninckon
®epnepaumm.

Tak, Hanpumep, ®efepabHbli 3aKOH 0T 6 MapTa 2006 roga N 35-03 "O NpoTUBOAENCTBUN TEPPOPU3MY"
npefycMaTpuUBaeT BbIMJIATy KOMMNEHCaUMn nuuam, NocTpaLaBLUnM Kak OT NpaBoOMepHbIX AeACTBUI BlacTen
Mo rnpeceyeHnto TEPPOPUCTUYECKOrO aKTa, TaK 1 OT CaMOro TEPPOPUCTMHECKOr 0 aKTa.

KomMMeHTapun K KoHcTuTyumm Poccuinckon ®epepaumm / nof ped. B.[.3opbkuHa, J1.B.JlazapeBa. M.: 3kcmo,
2009. C. 474.

06 3ToM cMm.: Canarai 0.0. HekoTopble MeXayHapoaHO-NPaBOBbLIE U CPAaBHUTENbHO-NPABOBbLIE AaCMNEKThI
[,eeCcrnocobHOCTM AnL, CTPaAALWNX NCMXnYecknmm 3abonesaHmamm // MegnumHckoe npaso. 2010. N 1.
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