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MimeHem Poccuiickon ®epepaumm

MOCTAHOBJIEHUE

KOHCTUTYLIMOHHOI O CYJIA POCCUACKOW ®EEPALLAN

no geny o NpoBepke KOHCTUTYLMOHHOCTM YacTn BTOPOK-1 cTaTbn 399

YronoBHo-npoLeccyanbHOro kogekca Poccminckon degepaunm B CBA3N C

3anpocom KeToBCKOro paoHHoro cyna KypraHckon obnacTm

ropog CaHkT-NMeTepbypr 18 mapta 2014 roaa

KoHcTuTyumoHHbin Cya Poccuinckon ®enepaumm B coctase Mpeacenatend B.[l.30pbkuHa, cyaen
K.B.ApaHoBckoro, A.W.bonuosa, H.C.boHaaps, IA.Fagxunesa, J1.M.>Kapkoson, A XunnHa, C.M.KazaHueBa,
M.N.KneaHaposa, C.[l.KHa3eBa, A.H.KokoToBa, J1.0.Kpacasumkoson, C.lN.MaBpuHa, H.B.MenbHnKoBa,
H0.[4.PynkuHa, H.B.CenesHesa, B.l.ApocnaBueBa,

C yqyactnem npepctasutensa Coseta defepaunm - LOKTOpa topuanyecknx Hayk A.C.CasioMaTKuHa,
NOJIHOMOYHOr O NpeacTasuTens Mpe3naeHTa Poccninckon Pegepaumm B KOHCTMTyumnoHHoM Cyge
Poccuiickon ®epepaumm M.B.KpoToBa,

PYKOBOACTBYACH CTaTben 125 (YacTb 4) KoHcTuTyunmn Poccninckon degepaumm, NyHKTOM 3-1 4acTu NepBow,
YacTAMU TPETbEN N YETBEPTOWN CTaTbl 3, YaCTbio NepBon cTaTbm 21, cTaTbsamm 36, 74, 86, 101, 102 n 104
defepanbHOro KOHCTUTYLMOHHOMO 3akoHa "O KoHcTuTyumnoHHoMm Cyne Poccuiickon degepauun”,
paccMoTpen B OTKPbLITOM 3acefaHnn 4eno 0 NPOBEPKE KOHCTUTYLMOHHOCTU YacTu BTOpor-1 cTtaTbmn 399
YMK Poccuiickon degepauun.

MoBOAOM K PacCMOTPEHMIO Aefia ABMACS 3anpoc KeToBCKOro paioHHOro cyaa KypraHckom obnacTtu.
OCHOBaHMEM K paCCMOTPEHUIO fesa fABUacb 0bHapYyXUBLUAACA HEONPeAEeNEHHOCTb B BOMPOCE O TOM,
COOTBETCTBYIOT Jin KOHCTUTYUMK Poccninckon degepaunm ocnapmBaemMblie B 3anpoce 3aKOHOMOM0XKEHNS.
3acnywas coobuieHne cyabmn-goknanymka A..bonuosa, 06bSCHEHUS NpeaCcTaBUTENEN CTOPOH,
BbICTYMJIEHNS MpUraalleHHbIX B 3acefaHne npeacrasmuTenen: oT MMHUCTEPCTBa CTULMK PocCcMinckon
®epepaumnm - M.A.MenbHNKOBOW, OT 'eHepanbHOro Npokypopa Poccuninckon Penepaunn - T.A.Bacnnbeson,
nccnenoBaB NpefcTaBiAeHHble JOKYMEHTbI U MHble MaTepurasbl, KOHCTUTYLMOHHbIN Cya Poccninckom
depepayunmn

YyCTaHOBMUI:

1. CornacHo 4yactv BTopomn-1 ctaTbm 399 "MopsALoK pa3peLlleHns BOMPOCOB, CBA3AHHbIX C NCMOHEHNEM
npurosopa" YMK Poccuinckon ®epepaumm npu pacCMOTPEHNUN BONPOCOB 06 YCJI0BHO-A0CPOYHOM
ocBoboXxaeHnmn oT 0TObIBAHUSA Haka3aHWs B COOTBETCTBMM CO cTaTben 79 YK Poccuinckon ®egepauuu n o
3aMeHe HeoTObITOM YaCTW Haka3aHusa bonee MArkM BUAOM Haka3aHWs B COOTBETCTBMM CO CTaTben 80 YK
Poccuinckon ®epepaumm B cyaebHom 3acefaHnm BNpaBe y4aCTBOBATb MOTEPMNEBLUNIA, €r0 3aKOHHbIN
npeacTtaBuTesNb U (MN) NpeacTaBUTENb; NOTEPMEBLUNIA, €r0 3aKOHHbIN NpeacTaBuTeNb U (nn)
npencTaBUTENb MOMYT Y4acTBOBaTh B CyaebHOM 3acefaHUN HeNocpeaCcTBEHHO NMBO NyTeM MCMO/b30BaHNS
CNCTEM BUOEOKOHMEPEHL-CBA3N; OHN A0/KHbI ObITb N3BELLEHbI O AaTe, BPpEMEHU 1 MecTe cyaebHoro
3acefaHuns, a TakxXe 0 BOSMOXXHOCTM UX Y4acTusa B CyaebHOM 3acefaHny NyTeM UCMONb30BaHNSA CUCTEM
BMOEOKOHMEPEHL-CBA3M He no3aHee 14 cyTok 8o AHA cynebHoro 3acefaHms; Bonpoc 06 yyacTumm
NnoTepneBLUEro, ero 3aKOHHOro NpeacTaBnTend u (Wn) npeacTaBuTens B CyaebHoM 3acefaHny NyTem
NCNoNb30BaHNS CUCTEM BUOEOKOHMDEPEHL-CBA3N peLlaeTcs Cy4oM nNpu Haan4mm xogaTancrea
noTeprnesLlero, ero 3aKOHHOro NpeacTaBuTeNa n (Man) NpeacTaBuTeNs, 3asaBJIEHHONO B TeyeHme 10 cyTok
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CO [IHA MONYYEHUS U3BELLEHMSA O NPOBEAEHNN CyaebHOro 3acefaHuns; HesiBKa MOTEPNEBLLEro, ero
3aKOHHOro npefcTaBuTens n (M) npeacTaBmuTens, CBOEBPEMEHHO U3BELLEHHbIX O AaTe, BpEMEHU N MecTe
cynebHoro 3acefaHnsa 1 He HaCTaMBaOLWMX Ha CBOEM y4aCTUW B HEM, HE SBASETCA NPenaTCTBUEM 4114
npoBeaeHns cyaebHoro 3acefaHus.

3aaBuTeENb N0 HacToALWEMY feny - KeTOBCKMIN panoHHbIN cya KypraHckon obnacTtu, B Npon3BoACTBE
KOTOPOr0 HaXx0AMTCA X04aTalCTBO OCY>KAEHHOro E. 0 ero yCnoBHO-L0CPOYHOM 0CBOBOXAEHNN OT
oTObIBaHUSA HaKa3aHWs, nonaraeT, YTo YacTb BTopas-1 ctaTby 399 YK Poccuinckon ®epepaunu,
HagenawLwasn noTepnesLLero No yroJoBHOMY Aesly MPaBOM Ha y4acTue B cyaebHoM 3acegaHum npu
pacCcMOTpeHUn OaHHOro BONpPOCa 1 TeM CaMblM PacrnpoCTpaHsIoWasn Takme NpUHLNMNbLl YroJ0BHOMo
CyOOMpOn3BOACTBA, KaK COCTA3aTeIbHOCTb 1 paBHOMpPaBue CTOPOH, Ha CTaAMio UCMOIHEHNS NPUroBOpa, Ha
KOTOPOW, KaK yTBep)XXAaeTCs B 3anpoce, NpaBoCcyamne B NPSMOM CMbIC/e He OCYLLEeCTBISAeTCS,
npoTmeopeynT cTaTbam 50 (YacTb 3) 1 123 (yacTb 3) KoHcTuTyummn Poccuinckon ®enepauun; npu 3ToM
oCrapvBaeMble 3aKOHOMOMOXKEHNS, CBA3bIBasA peLleHne Bonpoca 06 yCI0BHO-40CPOYHOM 0CBODOXKAEHNM
OCYXXJEHHOr0 0T 0TObIBaHNS HaKa3aHWA C BbISBIEHWEM NO3ULMM MO 3TOMY BONPOCY NOTEPNEBLLEr0, HE
pernaMeHTUPYIT NOPAAOK NpenocTaBAeHNs CBEAEHUN, HeOOXOAUMbIX A5 €ro Hag exXallero n3BeLleHns
0 BPEMEHMN N MeCTe NpoBefeHns CyaebHOro 3acefaHuns, 4To - y4nTbiBas 3Ha4MTENbHOE BPEMS, NpoLLeLuee
nocJie NoCTaHOBJIEHNA NPUroBOPa, - 3aTPYLHAET CBOEBPEMEHHOe MNoJly4eHne CcyaoM ajpeca
noTepnesLuero.

Takum obpa3om, ¢ yyeToM TpeboBaHui cTaTten 74, 101 n 102 defepanbHOro KOHCTUTYLIMOHHOMO 3akoHa "0
KoHcTuTyumoHHoMm Cyne Poccuiickon ®egepaummn”, B CUJTy KOTOPbIX KOHCTUTYLMOHHBLIM Cya Poccuinckon
®epnepalmm, NPUHUMAN NOCTaHOBNIEHWE MO NpeaMeTY, YKa3aHHOMY B 3anpoce cya, OLeHUBaeT Kak
OyKBabHbIN CMbIC/T OCMIAPMBAEMbIX 3aKOHOMOJIOXKEHNA, TaK U CMbICA, NpUAaBaeMbI UM 0ULINASbHBIM 1
WHbIM TOJIKOBAHUEM WJIN CNOXUBLLENCA NPaBONPUMEHNTESIbHON MPAKTUKOW, @ TakXXe UCXOANT U3 UxX MecTa
B CMCTEeMe MNpaBOBbIX HOPM, He Byay4mn CBSA3aHHbLIM NPY MPUHATUN PELEHNS OCHOBAHUSAMM 1 LOBO4aMU,
N3M0XXEHHbIMW B 3aNpoce, YacTb BTopas-1 ctaTbn 399 YIK Poccuinckon denepaunn SBASeTCA NpeaMeTom
paccMoTpeHns KoHcTuTyumoHHoro Cyna Poccminckon ®enepauny no HacTosleMy aesly B TOW Mepe, B
KaKOW ee MoJIo)KeHnsa Cy>KaT OCHOBaHWeM AJia obecneyeHns npasa NoTepreBLUEro, ero 3aKOHHOrro
npeacTaBmTens n (Unn) NpeacTaBMTENs y4acTBOBaThL B CyAebHOM 3acefaHnm npy pacCMOTPEHUN CYyA0M
Bonpoca 06 yCNOBHO-L0CPOHHOM 0CBOBOXAEHNN OCYXAEHHOr0 OT OTObIBAHUS HaKa3aHWA.

2. KoHcTuTyumsa Poccuinckon ®epepaumm, npoBo3rnatlas 0683aHHOCTbIO POCCUM Kak AeMOKPaTUYECKOro
NpaBOBOro rocyfapCTBa NpusHaHue, cobnofeHne n 3aWwumTy npas 1 cBoboA YenoBeka 1 rpakfaHuHa Ha
OCHOBE paBEeHCTBa BCeX nepeg 3aKOHOM M CYLOM, a TakXXe BO3Jlaras Ha Hero oxpaHy LOCTOMHCTBA
JINYHOCTWM BO BCeX chepax, rapaHTUpyeT NoTepnesLM OT NPeCTYMJIEHUN OXPaHy NX NpaB 3aKOHOM,
obecneyeHne [oCTyna K NpaBoCyAMi0 U KOMMNEHCaUUy npudnHeHHoro yuepba (ctatba 1, 4acTb 1; cTaTbm 2
n 18; ctatba 19, yacTb 1; cTaTha 21, 4acTb 1; cTaThs 45; cTaThd 46, 4acTn 1 1 2; cTaTba 52).

Ha3BaHHbIe KOHCTUTYLIMOHHbIE NPEeANMCaHNA NPeanoaaraT, Kak yKasbiBas KOHCTUTYLMOHHBIA Cya
Poccuiickon ®epepaummn, 0653aHHOCTb rOCyAapCTBa Kak NpefoTBpallaTh U NpecekaTb B yCTaHOBJIEHHOM
3aKOHOM nopsaake Kakme 6bl To HY Bb110 NocAaraTeNnbCTBa, CMOCOOHbLIE MPUYUHNTL BPes Y HPABCTBEHHbIE
CTPafaHus IMYHOCTK, TaK 1 obecneynBaTb NOCTPaAABLIEMY OT MPECTYMNIEHNA BO3MOXHOCTb OTCTanBaTb,
npexze BCero B Cyae, CBOM NpaBa ¥ 3aKOHHbIE UHTEePECH! N0BbIMK He 3anpeLLeHHbIMY 3aKOHOM criocobamu,
MOCKONbKY MHOE 03Ha4ano bbl yManeHne 4eCTu U JOCTOMHCTBA JIMYHOCTY HE TONbKO JINLOM, COBEPLUUBLUNM
NPOTMBOMPaBHbIE AENCTBNS, HO U CaMUM rocy4apcTBOM (nocTaHoBaeHUs oT 24 anpensd 2003 roga N 7-11, oT
8 nekabps 2003 roga N 18-M, ot 11 maa 2005 roga N 5-Mwn gp.).

MNpuBeneHHas nNpaBoBas NO3ULMA COOTHOCUTCA C NOJIOXKeHUsAMU [leknapauum 0CHOBHbIX MPUHLMUIMOB
NpPaBoOCYyAMS ANA XKepPTB NPecTynaeHnin n 3noynotpebneHunin Bnactbio (yTBepXaeHa Pe3onounen
leHepanbHon Accambnen OOH 40/34 o1 29 Hoabps 1985 rofa), 3akpennsiowmMmMmn Npaso AuL, KOTopbiM Bbi
NPUYMHEH Bpes B pe3ybTaTe AeNCTBMA an 6e30eNCTBNA, HapyLLAKLWNX HaLMOHaNbHbIE YrONOBHbIE
3aKOHbI (">XepTBbl"), Ha LOCTYN K MEXaHW3MaM NPaBoCyANA 1 CKOPEWLLYI0 KOMNEHCALMNIO 38 HAaHECEHHbI
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1M yuwiep6 B COOTBETCTBUM C HALMOHaJIbHbIM 3aKOHOAATENLCTBOM (MYHKTbI 1 11 4) 1 0643biBatoLLMMU
rocyLapcTBO COAENCTBOBATL TOMY, Y4TObbI cyaebHble U afMUHUCTPaTMBHbLIE NpoLueaypsl B 6onbLuen
CTeneHun oTBeYann NOTPebHOCTAM 3TUX KL, B TOM Ymcie nyTem obecneyeHnss BO3MOXXHOCTU N3NT0XKEHUS 1
PacCMOTPEHNSA NX MHEHWUIA N NOXXENAaHWIN Ha COOTBETCTBYHIOLWMX 3Tanax cyaebHoro pasbupatenscTea B TEX
Cny4Yasx, Korfa 3aTparmBatoTCa UX JINYHble MHTepeckl, HO 6e3 yuepba s 06BMHAEMbIX U COrnacHo
COOTBETCTBYIOLLEN HALMOHAbHOW CUCTEME YIOJIOBHOIO NpaBocyamsa (MyHKT 6).

2.1. MNoTepneBLWNA KaK M0, KOTOPOMY MpecTynjieHneM NpUYnNHeH GrUsn4ecknin, NMyLLeCTBEHHbIN,
MOpasibHbI Bpe Wan Bpea, LesI0BOi penyTaunm, UMeeT B YrOJI0BHOM Cy4,0NPOnN3BOACTBE CBOM
COBCTBEHHbIE MHTEPECH!, HECBOAMMbIE NCKITIOYMTENBHO K MOYYEHNIO BO3MELLEHNS MPUYMHEHHOr0 Bpeaa, -
3TN UHTEpPEChl B 3HAYMTE/IbHON CTEMNEeHUN CBA3aHbl TaKXXe C pa3peLleHneM BONpoCOB O AOKa3aHHOCTM
06BMHEHNA, ero 06beMe, NPUMEHEHNMN YTOIOBHOIO 3aKOHA 1 Ha3HAYEeHUW HaKa3aHUs, OT peLlleHmns
KOTOpPbIX, B CBOIO 04epelb, BO MHOMMX C/lyvasx 3aBUCAT PeasibHOCTb U KOHKPETHbIe pa3Mepbl BO3MeLLeHMs
Bpela; UMEHHO MO3TOMY MOTEPNeBLUEMY A0JHKHbI 06ecneynBaTbCa yyacTue B cyaebHoM 3acefaHnm Ha
BCEX CTaMsAX YroJIOBHOr0 rnpouecca, BO3MOXHOCTb JOBECTU CBOO MO3MLMIO0 MO CYLWeCcTBY Aena A0
CBeLeHMsa cyfa n 0TCTamBaTb CBOW MPaBa U 3aKOHHbIE MHTEpEeChl BCEMU He 3anpeLleHHbIMU 3aKOHOM
cnocobamu (noctaHoBneHUs KoHCTUTYyLUMoHHoro Cyaa Poccuinckon ®epepaunn oT 15 aHeapsa 1999 roga N
1-M, oT 14 cheBpansa 2000 roga N 2-M, oT 16 okTa6ps 2012 roga N 22-M n ap.; onpeneneHus
KoHcTuTyumoHHoro Cyaa Poccuinckon ®epepaumnmn ot 5 gekabpsa 2003 rona N 446-0, o1 24 Hosi6ps 2005
roga N 431-0, ot 11 uiona 2006 roga N 300-O, ot 17 Hoabps 2011 roga N 1555-0-O v ap.).

Takon NoAxon K pernaMmeHTaLmm npas NnoTeprnesLlero KoppecnoHampyeT PekoMeHgaunm KomuteTta
MuHncTpos CoseTa EBponbl 0T 28 nioHs 1985 roga R (85) 11 "O nosioxeHUn notepnesLlero B paMKax
yroJI0BHOMO NpaBga v npoLecca”, npusbiBatolLlen rocyfapcTsa yaenaTh 6oablle BHUMaHUSA NoTpebHOCTAM
noTeprnesLlero Ha BCex 3Tanax yroJI0BHOrro npouecca, NnepecMoTpeTb 3aKOHOA4ATENbCTBO U MPAKTUKY ero
NPYMeHeHUs C y4eTOM 3anpoCcoB 1 OXPaHbl UHTEPECOB MNOTEpPneBLLEro, a B Cayyasx, Korja 4sa cyna
OTKPbITbl BO3MOXXHOCTW A5 BKJIOYEHNS (DMHAHCOBLIX YCJI0BMIA B 06BEM OTCPOYEHHOM0 MO0 YCJIOBHOIO
Haka3aHusa naum nbon apyron Mepbl, MPUMEHAEMON K NPeCTYMNHMKY, 60MbLIOe 3HaYeHNe, Cpeamn NpoYmx
yC/I0BU, NprMAaBaTbh KOMMNEHCaLMW NOTEepMneBLLIEMY CO CTOPOHbI MPEeCTYNHMKa (npeambyna, nyHKT 13).
CornacHo PekomeHpaumm Komuteta MuHnctpos Coseta EBponbl oT 14 uioHs 2006 roga Rec (2006) 8 "06
OKa3aHuM NOMOLLM NOTEePMNeBLNM OT NPECTYMIEHUN" YHPEXXAEHUS YrOI0OBHOW OCTULMUN AO/MKHbI, UCXOAA
13 NoTpebHOCTEN NOTEPNEBLLEr0, FrapaHTMPOBaTb eMY AOCTYMHOCTb UHGOPMaLMK, HEO6X0AUMON B LEeNax
3alUMThl €ro MHTEPECOB 1 peannsaLny Npas Ha pas3NNYHbIX 3Tanax yroJoBHOro CyJ0onpou3BoACTBa, a
roCy[apCTBO - FapaHTMPOBaTb NPeA0CTaB/IEHNE TaKoW MHGOPMaLMK CAYXXaLMMUN YTrOJ0BHON OCTULNN,
OTBETCTBEHHbLIMUN 3a MPUHATUE COOTBETCTBYIOWMX PELUEHNI; NOTEepreBLUNIA, B CBOKO 04epeb, LOJKEH
MMeTb BO3MOXXHOCTb YKa3aTb, 4TO OH He X04eT MosyyYaTb TaKyto UHGopmaunio (NyHKTbl 4.2, 4.4, 6.1 1 6.5);
B LLeNsX 3alUTbl MOTEPMNEBLUMX, B OTHOLUEHWNW KOTOPbIX MOFYT MMEeTb MeCTO 3anyrmueaHue, oKasaHue
AasneHns nmbo NOBTOPHbIE C/lyYan BUKTUMU3ALUW, NPefyNpexXaeHNe KOTOPbIX AO/XKHO CTaTb
06s3aTeNbHbIM 31IEMEHTOM CTPATErMN OKa3aHWs MOMOLLM NOTEPMNEBLUUM U NMPeAOoTBPaLLEHNS
npecTynneHnin, HeobxoAMMO MPUHATME MEP, FaPaHTUPYIOLLNX UX n3BeLleHne 06 0cBobOXAeHNM
npecseayeMoro nan NpUroBOPEHHOro anLa; Npy 3TOM NOTEPNEBLUNA NMEET NpaBo 0TKa3aTbCs OT
Noay4YeHUs Takon NHGOpMaLIMK, 3a UCKITIOYEHNEM CJTyYaeB, Koraa oHa coobuiaeTcs B 0653aTenbHOM
nopsifike B COOTBETCTBMM C YCII0BUAMU YFOJI0OBHOMO CyA0NPon3BoACTBa (NyHKThI 10.2 - 10.5).
CoOTBETCTBEHHO, YCTaHaBAMBaeMble hefepanbHbiM 3aKOHOAATENIEM YIO/I0BHO-MPOLeCCyanbHble
MexXaHWU3Mbl LO/MKHbI, Kak Toro TpebyeT KoHCTUTYLMs Poccunckon ®efepauy 1 HOpMbl MEXAYHapOAHOro
npaBa, SBASALLMECS COCTAaBHOWN YaCTbHO NPaBoOBOM cnucTembl Poccum (cTatha 15, 4acTb 4, KOHCTUTYUMUN
Poccuinckon ®epepalmmn), B MakCMMabHOW CTEMEHN CNocobCTBOBaTL NPeAYNPEXAEHNI0 1 MPECeYEeHNIO
npecTynneHuin, NpefoTBPaLLEHMIO UX HEeraTUBHbLIX NOCNEACTBUIA A5 NPaB U OXPaHAEMbIX 3aKOHOM
NHTEPeCoB rpa)kaaH, a Takxxe ynpoLwaTh XepTBaM NpecTynieHn 4OCTYN K NPaBoCyAnIO C LEenblo
BOCCTAHOBJ/IEHUS CBOUX NPaB; KOHCTUTYLMOHHO BaXKHO MpU 3TOM, 4T0ObI OCTYN NOTEepneBLUEero K
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npaBocyamnio 6bin peasibHbIM U 0becrnevmBan eMy 3 (heKTMBHOE BOCCTaHOBJIEHNE B NpaBax ([ocTaHoBAEHME
KoHcTuTtyumoHHoro Cyna Poccunckon ®epepaunm ot 25 nioHa 2013 roga N 14-11).

2.2. FapaHTnpys Ka)kaoMy roCygapCTBEHHYIO, B TOM Yyucne cynebHyto, 3awmTy ero npas 1 ceobog Ha
OCHOBe MpUHLMMNa paBeHCTBa nepes 3aKOHOM 1 cyaoM, KoHcTuTyuus Poccuinckon depepaunm 3akpennseT
TakXXe NpaBo OCY>XAEHHbIX 3a NPeCcTynaeHns NPoCUTb 0 CMArYeHUM HakasaHna (cTaTba 50, yacTb 3),
KOTOPOE, Kak yKa3an KoHCTUTyuuoHHbIA Cyn Poccuinckon ®epfepalmm, oxBaTbiBaeT 1 peLleHne Bonpoca ob
YCJI0BHO-A0CPOYHOM 0CBOOOXKAEHUM OT 0TObIBaHWA Haka3aHUs. To npegonpenenseTt 0693aHHOCTb
(hefepanbHOro 3aKOHOAATENA YpPEryanmpoBaTh NPOLLeCCyasibHbIN NOPAA0K PacCMOTPEHUS
COOTBETCTBYHIOLLEr0 X0A4aTalncTBa TakuM 06pa3om, 4Tobbl 0becneynTb 04MHAKOBLIE MO CBOEN MPUPOLE -
He3aBMCKMO OT CTafuU NPOU3BOACTBA MO YrONOBHOMY Aeny - cyaebHble rapaHTWKM 3alUnThbl NPaB JNYHOCTY
npu cobntoaeHnn ctatbm 17 (YacTb 3) KoHCTUTyuumn Poccuinckon ®enepaum, CoracHo KOTOPOW
oCyLLecTB/ieHMe NpaB 1 cBobOOA YeNoBEKa M rpaXKAaHNHa He JO/KHO HapyLwaTb npaBa U cBoboabl Apyrux
N, a Takxxe obLienpaBoBbix TpeboBaHMI paBeHCTBA U CMPaBeAMBOCTM, 6€3 KOTOPbIX HEAOCTVKUM
6alaHC KOHCTUTYLMOHHO 3HAYMMbIX LEHHOCTEN, NYBANYHBIX N YaCTHbIX MHTEPECOB, MPaB WU 3aKOHHbIX
NHTEPeCOoB pPa3/INyHbIX Y4aCTHWKOB Yrof0BHOr0 Cy40MNpPOM3BOLACTBA, OCYLLECTBASEMOr0 B COOTBETCTBMUM CO
ctatben 123 (YacTb 3) KoHCcTuTtyumm Poccminckon ®eaepauimm Ha OCHOBE COCTSA3aTE/IbHOCTM U paBHOMpPaBus
cTopoH (MocTaHoBneHme KoHcTMTyumoHHoro Cyna Poccuninckon ®egepaunn ot 26 Hos6ps 2002 roga N 16-
I, Onpenenenne KoHcTuTyumoHHoro Cyna Poccuinckon ®egepauunm ot 11 mniona 2006 rooa N 351-0 n ap.).
MpuHATble Pe3ontounen MeHepanbHon Accambnen OOH 45/110 ot 14 gekabps 1990 roga MuHUManbHbIe
CTaHZapTHble npasuna OpraHunsaunm O6beanHeHHbIX Haumin B OTHOLEHWW Mep, He CBA3aHHbIX C
TIOPEMHbIM 3akodeHneM (TOKMCKUe npasuniia), 0THOCALMECS KO BCEM 3Tarnam OTrnpaBJieHUs YyroJ0BHOMO
npaBoCyAmnA, BKJlOYasa NCMOHEHWE NPUroBopa (MpaBmo 2.1), TakXKe peKOMEeHAYI0T B LieSiAX BO3BPaLLEH NS
NpPaBOHaPYLUMTENEN K HOPMASIbHOM XXN3HW B 0OLLECTBE LUMPOKUIA BEIBOP anbTEPHATUBHBIX TIOPEMHOMY
3aKJI04EHUIO Mep, B TOM YKCSIe COKpaLlLeHne ero cpoka (npasuna 9.1 n 9.2), 1 BelpaxkatoT CTpeMeHne
rocypapcts obecneymBaTh Hagnexalee COOTHOLEHNE MeXAY NHTepecamMn 1 npasamu
NpaBOHapPYyLUMTENEN, UX XXEPTB 1 MHTepecaMm obLLecTBa B OTHOLEHUN 0bLLeCcTBEHHON 6e30MacHOCTH 1
npenynpexaeHus npectynHocty (npasuna 1.4, 3.2, 12.1 n 12.2).

3. Peannsys npegnucaHme ctatbh 52 KoHCTUTYLmMm Poccuinckon ®epepaumm, 0653biBatoLenn rocyaapcTao
obecneymBaTb AMLAM, MOTEPMEBLUMM OT NPECTYNAEHNA, LOCTYN K NpaBoCyAunio, C TeM 4Tobbl OHM UMenu
BO3MO>XHOCTb OTCTanBaTb CBOW MMYLLECTBEHHbIE N HEUMYLLECTBEHHbLIE MHTEPECHI, B TOM YUC/e NyTeM
obxxanoBaHua cyaebHbix peleHnin 06 yCNoBHO-A0CPOYHOM 0CBOBOXKAEHNM OT OTObIBAaHUS HaKa3aHWsa L,
OCYXXIEHHbIX 3@ 3TU NPEeCTYNeHnus, helepasbHbll 3aKOHOA4aTeb A0N0HWA cTaTbio 399 YK Poccuinckon
depepaunm 4acTblo BTOPON-1, mpeaycMaTprBaloLwen BO3MOXKHOCTb y4acTumsa noTepnesLwero ambo ero
3aKOHHOro NpeacTaBuTens n (unm) NnpeactasuTens B cyaebHoM 3acefaHuy npu pacCMOTPEHUN CYyLOM
BOoMpoca 06 yCNOBHO-A0CPOYHOM 0CBOBOXAEHNN OCYXKAEHHOIO (MYHKT 1 cTaTbn 2 PefepasbHOro 3aKoHa
oT 23 nond 2013 roga N 221-®3 "O BHeCEHUN N3MEHEHWI B CTaTbto 83 YrosoBHOro Kogekca Poccminckonm
®epnepaumm n cTaTbio 399 YronoBHO-NpoLIeCCyanbHOro Koaekca Poccunckon ®egepaunn'), a 4acTb NEPBYIO
cTaTbmn 79 YK Poccuinckon ®enepauumm, onpegensiowlyio TpebosaHus, cobniogeHne KoTopbix Heobxoanmo
4719 NPUMEHEHNS YCI0BHO-A0CPOYHOIro 0CBOBOXKAEHNSA, - YKa3aHMEM Ha NMOJIHOE AW YaCTU4Hoe
BO3MeLleHve Bpefa, NPUYNHEHHOro NpecTynieHneM, B pasMepe, onpenesieHHoOM pelleHmeM cyfa (NyHKT 2
CcTaTbh 1 PepepanbHOro 3akoHa ot 28 nekabpsa 2013 roga N 432-03 "O BHeCEHUN N3MEHEHWI B
HEKOTOpble 3aKOHOoAaTe NbHble aKkTbl Poccuiickon depepaunn B LesX COBEpPLIEHCTBOBAHNS Npas
noTepnesLUNX B YroJIOBHOM CyONpon3BoacTBe").

3.1. B co0TBETCTBMM C NPaBoOBON no3uumen KoHctutyumnoHHoro Cyna Poccuinckon ®egepauum,
BbIPa>XEHHON B psfe ero pelieHnin, 0643aHHOCTb rocyaapcTea obecneyrBaTb NpaBa NOTEPNEBLUMX OT
npecTynaeHnn He NpefnonaraeT HajeseHne nx NpasoM onpeaenaTb HeobXoANMOCTb OCYLLECTBIEHNA
ny6aMYHOr0 YrosIoBHOro NpecsefoBaHNs B OTHOLWEHMM TOFO UM UHOTO JMLA, @ TakXXe npeaens
BO3JlaraeMo Ha 3TO UL YrOJI0BHOW OTBETCTBEHHOCTY M HaKa3aHWA - Takoe nNpaso B cuay nybamyHoro
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XapakTepa yrosI0BHO-MPaBOBbIX OTHOLIEHWI MPUHAANEXUT TONbKO roCy4apCcTBY B /iLLE ero
3aKOHOLaTesNIbHbIX U MPaBONPUMEHUTESNbHbLIX OPraHoB; lopPUANYeckas OTBETCTBEHHOCTb, €C/IN OHa BbIXOOUT
33 PaMKW BOCCTAHOBJIEHUS HapyLUEHHbIX HEMNPABOMEPHbIM AeSHMEM MPaB W 3aKOHHbIX MHTEPECoB
noTepneBLUNX, BKJOYasA BO3MELLEHMNE NMPUYNUHEHHOIO 3TUM JesSHMEM Bpela, ABNSEeTCsS CpeaCcTBOM
ny6aM4HO-NPaBOBOr0 pearnpoBaHMsa Ha NpaBoHapyLUlatoLee NoBeAeHNe, B CBA3M C YeEM BUA U Mepa
OTBETCTBEHHOCTM NNLLIA, COBEPLUMBLLIErO NPaBOHapyLWeHWe, JO/HKHbI ONpenensTbCs Mcxoas n3 nybamyHo-
NPaBOBbLIX MHTEPECOB, @ He YaCTHLIX MHTEPEeCoB noTepnesLlero (noctaHoBaeHns oT 24 anpensd 2003 roga N
7-M, ot 27 vioHa 2005 roga N 7-M, ot 16 masn 2007 roga N 6-M n o1 17 okTab6ps 2011 roga N 22-1;
onpenenenHns ot 23 maa 2006 roga N 146-0, o1 20 Hos6ps 2008 roga N 1034-0-0, oT 8 gekabpsa 2011
roga N 1714-0-O v ap.).

MpvBeneHHaa NpaBoBas NO3MLMA B PaBHOM Mepe pacnpoCcTpaHAaeTCs Ha CTagmMIo UCNOJIHEHUS MPUroBopa, B
KOTOPOW CyA Ha OCHOBaHWUN NyHKTa 4 cTaTbk 397 YINK Poccuiickon depepaunn paccMaTpuBaeT Bonpoc 06
YCJIOBHO-A0CPOYHOM 0CBOOOXKAEHUN OCY)KAEHHOr0 OT 0TObIBaHWNA HaKa3aHUs B COOTBETCTBUN CO CTaTbEN
79 YK Poccuinckon ®efepauun, npefycmaTpuBaoLLein BOSMOXHOCTb ero NpuMeHeHns npu ycsiosumm
(hakTM4eCcKoro oTHLITMA OCYXXAEHHBIM YCTAHOBIEHHOW AaHHbIM KOAEKCOM YacTh CPOKa Ha3Ha4YeHHOro
HaKa3aHWs, NPU3HaHNS ero CyaoM He HY>)XAatoWwmnmcs s CBOEro UCrnpaBiaeHns B fasibHenleM oTObIBaHUN
HaKa3aHWA 1 NOJIHOrO WUJIM YaCTMYHOrO BO3MELLEeHNA BpeLa, MPUYNHEHHOr 0 NpecTynjeHneM, B pasmepe,
onpeLeneHHOM pelleHneM cyaa (4acTn nepeas, TPETbA, YeTBepTaa 1 NaTas), U C y4eTOM MPUHLMMIOB
UHAMBUOYANN3ALMN NCMOSIHEHNA HaKa3aHWI, paunoHa bHOr0 NPUMEHEHUS MeP NPUHYXAEHMNSA, CPeACTB
NCNpaBieHNsa OCYXXAEHHbIX Y CTUMYIMPOBAHNA UX K MPaBOMNOCAYLLUHOMY MOBEAEHUIO.

B cucteme oencTByOLLErO NPaBOBOr0 PErYANPOBaHMNS CyA - ucxons u3 TpeboBaHMsA NpaBoBON
onpeLeneHHoCTN, OCHOBAHHOM Ha NPU3HAHMN OKOHYaTEIbHOCTN, HEOMPOBEPXKUMOCTU, NCKMOHNTENBHOCTY
1 06Le0653aTeNbHOCTU BCTYNUBLLErO B 3aKOHHY CUy npurosopa (res judicata), - npu3saH obecneynTb
JINLWb Y4eT BO3HUKLLMX B NEPUOL NCMOSHEHNS NPUrOBOPa HOBbLIX 0BCTOATENLCTB, He 3aTparnBaloLLnX
CYLLEeCTBO paHee NPUHATOrO peLleHns, HO NO3BOJIAIOLLMX CKOPPEKTUPOBATL NPUMEHAEMOE HaKa3aHune B
CTOPOHY CMSAMYEHUSA Ha OCHOBE HOPM YrOJIOBHOMO 3aKOHa, MO CMbIC/Y KOTOPbLIX YCIOBHO-40CPOYHOE
ocBoboXKAeHME 0CYyXAEHHOMO ABAAETCS 0TKA30M rocyAapCTBa OT MOJIHOW peann3aumm Ha3Ha4yeHHOoro
CYAOM HaKa3zaHMs, ec/i ero fdajibHenwee NCnosHeHne (C y4eTOM NO3UTUBHbLIX U3MEHEHWU B MOBEOEHUN 1
JINYHOCTU OCYXXAEHHOr0, CBUAETENIbCTBYIOLLMX O BO3MOXHOCTU CMSAMYEHUS Yros0BHO-MPaBOBOr0
NPUHYXAEeHWs) nepecTaeT 0TBeYaTh LensM BOCCTaHOBJIEHNS COLMANbHOM CNPaBeaIMBOCTH, @ TakxXe
NCNpaB/IEHNS OCYXXAEHHOMO U NPefynpeXXAeHNs COBEPLLUEHNS UM HOBbIX NPECTYNAEHUI.

Mono)xeHuns Yactu BTopoin-1 ctaten 399 YIMK Poccninckon degepaunm, Kak OTHOCALLMECS MO CBOEN
npupoge K cepe yrosIoBHO-NPOLECcCyasibHOr0 3aKOHO4aTEeNbCTBA, HE MOTYT NOAMEHATb UIN U3MEHATb
nosioXKeHus YronoBHoro kogekca Poccuinckon degepauun - eGUHCTBEHHOIO 3aKOHOA4ATENbHOMO aKTa,
KOTOPbIM, COrJTAaCHO YaCTW NepBON ero cTaTbk 1 1 YacTu NepBon CTaTbk 3, yCTaHaBANBAKOTCA
NPeCcTYNHOCTb LEeAHUSA, ero HaKa3zyeMoCTb U UHble YIrO/I0BHO-NPaBOBbIe MOCAeACTBUS, BKIIOYAs
BO3MOXXHOCTb YCJI0BHO-A0CPOYHOr0 0CBOBOXKAEHNS OCY>XAEHHOMO OT OTOLIBaHMNSA Ha3HAaYEHHOr 0 CYyOM
HakKa3aHUsa NCXoas U3 NPUHLMNOB CNPaBenJIMBOCTM U r'yMaHu3ma (CtaTbn 6 1 7).

CoOTBETCTBEHHO, YC/IOBHO-A0CPOYHOE 0CBOBOXAEHNE OT O0TObIBAaHMA HaKa3aHUsA, OCyLLeCTBISeMOe Ha
CTadumn UCMOJIHEHMA NPUTOBOPaA, TaK XXe KakK 1 onpelesieHne npeaesioB yrojoBHON OTBETCTBEHHOCTU U
HaKa3aHMA, OCyLLEeCTBASEMOE Ha MPeALeCcTBYOWNX CTaanaX, He MOXXeT 00yC/IOBMBATLCA
BOJIEU3bSB/IEHNEM MOTEPMEBLLUErO - MHOE NPOTMBOPEYMIO0 Obl MPABOBOW MPUPOAE U LIENSM HaKa3aHMS.
3TUM, 0HaKO, HE CTaBMTCA NOA COMHEHME AOMNYCTUMOCTb - UCXOASA N3 KOHCTUTYLMOHHO NPU3HaBaeMo
oba3aHHOCTM rocyfapcTea obecneymBaTh NpaBa 1 3aKOHHbIE MHTEPECHI MOTEPMNEBLUMNX OT MNPECTYMNEHWN -
3aKOHOaTesIbHOro 3aKpeneHns npaea NOTEPMeBLLEro y4acTBOBaTb B CyaebHOM 3acefaHum npu
pacCMOTPEHUN CyA0M XOA4aTalcTBa OCY)KAEHHOro 06 yCnoBHO-A0CPOYHOM 0CBOBOXKAEHNM OT OTOLIBAHMSA
HakKa3aHusa 1 yCI0BUA ero peannsaumm.

3.2. KOHCTUTYLMOHHO-MPaBOBON, @ TaKXe NpoLecCyasbHbIl CTaTyC NOTEPMNEBLLEro Mo YyroJoBHOMY Aeny
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npeanosiaratoT ero NpaBo AOBECTU A0 Cy[a CBOK MO3MLMI0 MO BONPOCy 06 yCI0BHO-40CPOYHOM
0CBOBOXAEHUUN OT 0TObIBaHMA HaKa3aHUsA OCYXXAEHHOr0 No LaHHOMY YrO/I0BHOMY Aefly, KOTopas, He
npegonpeaenss camoro no cebe pelweHns No CyLwecTBy BONPOCa, MO3BOJINT y4eCTb B paMKax cyaebHown
npouenypbl KOHCTUTYLIMOHHO OMpaBAaHHbIE MHTEPEChl MOTEPNEBLLEr0, CBA3aHHbIE C 0becneyeHnem ero
Nn4Hon 6e30MacHOCTH, 3anTOoN ero ceMbi U B6AM3KMX OT Yrpo3 CO CTOPOHBI /1MLLa, COBEPLUMUBLLErO
npecTynnaexHne, 1mbo ¢ NosyYeHNEM peasibHOro BO3MELLEHNS MPUYNHEHHOMO 3TUM MPECTYNJeHNeM Bpeaa.
Peanusauma noTepnesLUMM yKa3aHHOMO NpaBa He A0JKHA, O4HAKO, OCYLLECTBAATLCA C HapyLUEHNEM
NpVHUMNa NpoueccyasbHON 3KOHOMMKK, T. €. MPUBOAUTb K CYLLLECTBEHHOMY YBENNYEHNIO CPOKOB
pPacCMOTPEHNS X04aTalncTB 06 yCIOBHO-A0CPOYHOM 0CBOBOXAEHUN (0COBEHHO €CNN KOMYECTBO
noTepnesLUNX N0 Aefly NCHNCNAETCA AeCAaTKaMM 1 COTHAMU) 1, Kak CNefCTBUe, K Ype3MepPHO ANUTENIbHOMY
nNpebbiBaHMIO OCY>KAEHHOr0 B COCTOSHUN OXKMAAHNS CyAebHOro peLleHns n HeonpeaeNeHHOCTM
OTHOCUTEJ/IbHO CBOEro MPaBOBOro NoJIOXKEHWS. B NPOTUBHOM C/ly4ae He TObKO 3aTPyLHAN0CH Obl
OCYLLECTBJIEHNE OCYXXAEHHbIM FrapaHTUPOBAHHOIO cTaTbel 50 (YacTb 3) KoHCTMTyumn Poccninckon
depepaunm npaBa NPOCUTbL 0 CMAMYEHUN HaKa3aHUs, HO U CTaBuaack Hbl No4 COMHEHME 3hHEKTUBHOCTb
YrO/I0BHOMO CYyAONPOU3BOACTBA Kak Heobxoanmoe ycaoBmne CnpaBeaMBoOro NpaBocyans, YTo NPMBOLUIIO
Obl K HapyLweHuto ctaTen 17 (YacTb 3) 1 46 (YacTb 1) KoHCTUTYumnm Poccuinckon ®epepaum 1 B KOHEYHOM
cyeTe - K HapyLeHuo HbanaHca KOHCTUTYLMOHHBIX LLleHHOCTEN.

B TakoM acnekTe obecneyeHune B NPOM3BOACTBE MO PACCMOTPEHMIO BOMPOCOB, CBSA3aHHbIX C MPUMEHEHNEM
WHCTUTYTa YCAOBHO-A0CPOYHOI0 0CBOBOXKAEHNS OT OTOLIBaHNA Haka3aHus, banaHca NpaB OCYXXAEHHbIX U
JiML, NOCTpagaBLUMX OT NPeCTynaeHnin, BO MHOMOM NpeaonpeaensieTcs Ham4ynem B pacnopsxeHun cyaa,
paccMaTpMBalOLLEro X04aTalncTBo 06 YCII0BHO-A0CPOYHOM 0CBOOOXKAEHMN, OPraHN3aLMOHHbIX MEXAHN3MOB,
NO3BOIAIOLWMNX NOSYYNTh aKTyanbHYI0 MHPOPMALMIO O MECTOHAXOXAEHWN NOTEepreBLUEero u TeM cambiM
CYNTaTb €ro M3BeLleHHbIM 0 NOCTYMJIEHUN COOTBETCTBYIOLLEro xogaTancTea. Mexay TeM egepanbHbIii
3aKoHoAaTenb, BBEASA B MPaBOBOE PeryanpoBaHne NoaoXXeHus, npesycMaTpuBatoLLne BO3MOXXHOCTb
y4acTuna NOTepneBLUEro, ero 3aKOHHOro NpeacTasmTens u (uan) npeacTaBuTeNs B PACCMOTPEHUN CYLOM
Bonpoca 06 yCNOBHO-A0CPOYHOM 0CBOBOXKAEHNN OCYXKAEHHOr0 OT OTOLIBAaHUSA HaKa3aHWA, No CyLLEeCTBY, He
onpenennn Nopsagok nx peannsaumm (agpec noTepnesLlero BMeCTe Co BCEMU MaTepuasamn yrosioBHOIr0
[eNa XpaHWUTCA B CyAe N0 MeCTy pacCMOTPEHUS AAaHHOMO Aefla U K TOMY )KE€ MOXKET U3MEHNTLCS; He
obs3aTenbLHO 06nafaloT HeobXoAMMON UHGOPMaLMen opraHbl 1 ydpexaeHns denepancHon Cnyx6ebl
NCNOJIHEHUSA HaKa3aHW, a YCUIMA KOMMNETEHTHbIX OPraHoB Mo PO3biCKYy NOTepreBLUero He Bcerga
COpa3MepHbI 3HAYEHMWIO ero y4acTusa B npouecce).

[lencTeylolllee 3aKOHO4AaTENbCTBO HaAeNSaeT NOTEPNEBLLEro NPaBoOM MoJjlyvyaTb B 00d3aTe/IbHOM Nopsike
NHGOPMaLNO 0 MPUBLITUN OCYXXAEHHOIO K MLWEHNO cBOBOAbI K MeCTy 0TObIBaHMSA HaKa3aHMs, 0 Bbie3aax
OCY>XXJ€HHOr0 3a npefenbl yYpexaeHns, UCNOMHALLEero HakasaHue B BUe nuweHns ceobobl, 0 BpeMeHu
0CBOBOXKAEHNS OCYXKAEHHOI0 M3 MECT AneHns cBoboabl, a CyA, B CBOK o4epenb, 0643aHHOCTLIO - B
Cny4ae ecav NoTepneBLUNIA NN ero 3aKOHHbI NpeACcTaBUTEeNb CAEMAI0T O TOM 3asBJIEHNE [0 OKOHYaHWA
NPEHUA CTOPOH - OOHOBPEMEHHO C NMOCTaHOBIEHNEM 0OBMHUTENBHOIO NPUrOBOPA BLIHECTU ONpPeaeeHmne
1AM NocTaHoBaeHne 06 yBeLOMIEHUN NOTEPMEBLLEr0 UK €ro 3aKOHHOro NpeacTaBUTeNs, KOMMs KOTOPOro
HanpaB/geTCs BMeCTe C Konven 06BNHUTEIbHOr0 MPUroBOPa B y4YPEXAEHME UK OpraH, NCMOJHSILWNe
Haka3aHue (NyHKT 21-1 YacTn BTOpon cTaTbh 42 1 YacTb NATasa ctaTby 313 YIK Poccuinckon denepaunm B
pedakuum ®epepanbHOro 3akoHa oT 28 aekabps 2013 roga N 432-93). icxons M3 3TOro Npu HaAUyYumM B
JINYHOM [iene OCYXAEHHOr0 KOMUMN Takoro onpeaeneHns uanm nocTaHoBaeHnsa 0693aHHOCTb HanpaBUTb
noTepnesLUEMY UM €ro 3aKOHHOMY NPeACcTaBUTENIO YBEAOMSIEHNE B YCTAaHOB/IEHHbIE 3aKOHOM CPOKM (ripu
AOCPOYHOM 0CBODOXKAEHNN OCY)XAEHHOIO - B AE€Hb 0CBOBOXXAEHNS) BO3/1I0)KEHA Ha agMUHUCTPaLMIO
NCNpaBUTENbHOIO yypexaeHnsa (ctaTbsa 17, 4acTb TpeTbs CcTaTbM 47-1, YacTb wecTas-1 ctaTbn 97 n
cTaTba 172-1 YUK Poccuinckon ®epepaunm B pefakuny ®efepaibHoro 3akoHa ot 28 nekabpa 2013 roga N
432-03).

Mo cMbICy Ha3BaHHbLIX 3aKOHOMOI0XEHWI, 3adB/IeHNE NOTEPNEBLLMM X0A4aTaNCTBa O NOJyYeHUU
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NHTEepecyoLen ero MHGopMaLny CONPSPXKEHO C MPeAOCTaBNEHNEM M CaMUM HEOBXOAMMBIX KOHTaKTHbIX
JaHHbIX (MOYTOBOro afipeca, afipeca 3J1eEKTPOHHOM NMOYThI, HOMepa TenedoHa ¥ Ap.), KOTOPbIE AO/IKHbI
ObITb 3aPMKCMPOBaHbI Cy1OM MPW BbIHECEHMN COOTBETCTBYIOLLEr0 ONPeAeeHNs NN NOCTaHOBEHNS, U
npennosiaraeT nognepXaHne TakKnx AaHHbIX B aKTyaJIbHOM COCTOAHUN B Te4eHne BCero Cpoka UCnoJIHeHNA
Haka3aHus, a Npn NX N3MeHeHUn 0b643bIBaeT NOTEpPreBLUEro Nan ero 3aKOHHOro NpeacTaBMTeNs
CBOEBPEMEHHO coobLnTh 06 3TOM NMbo B Cya, NOCTAHOBUBLLWIA MPUTOBOP, MO0 B yYpeXAeHNe Un opraH,
ncnosiHaWme HakasaHme. CoOOTBETCTBEHHO, HanpaBJ/ieHNe NHPOPMaLMK MO yKa3aHHOMY CaMuM
noTepneBLWNM agpecy CHUMaeT npobnemMy NOATBEP)KAEHUS e NOJIYYEHMS - B TAKOM C/ly4ae OHO, Mo
CyLLecTBY, Npe3tomMupyeTcs.

MpvBeneHHOEe NPaBOBOE PeryanpoBaHne, XoTS N HAXOAUTCA B CYLLHOCTHOM MJlaHe B CMbIC/IOBOWA
B3aMMOCBS3M C YacTbio BTOpon-1 cTtaTbu 399 YIK Poccunckon ®egepauun, popmMasnbHO He
pacrnpoCcTpaHseTCs Ha NPON3BOACTBO MO PAaCCMOTPEHNIO CYA0M BOMpoca 06 yC/O0BHO-40CPOYHOM
0CBOBOXKAEHUUN OCY)KAEHHOr0 OT 0TObIBaHMSA HaKa3aHUs (MPUTOM YTO MNOTEPMNEBLUME MO YrONOBHbLIM LENaM,
00BUHUTENBbHbBIE MPUFOBOPbLI MO KOTOPbLIM BbINIM BEIHECEHDI €LLle [0 BCTYMJIeHUs B cuny ®enepanbHOro
3aKoHa OT 28 gekabpsa 2013 roga N 432-03, He nMenn BO3MOXHOCTMK caenaTb Heobxonnmoe 3aaBneHne), a
cnepoBaTeNibHO, HE NMO3BOJIAET pPa3peLllnTb r|p06neMy n3BeleHna notTepnesLwlero, ero 3akKoOHHOro
npeactasuTens n () npeactaBuTenNd 0 4aTe, BpEMEHU U MecTe cynebHoro 3acefaHuns B paMkax
npouenypbl yCNOBHO-A0CPOYHOIr0 0CBOOOXKAEHUS NO aKTyaslbHbIM aApecaM 1, COOTBETCTBEHHO,
NOATBEPXKAEHNSA NOJIYHEHUS UMUN 3TON UHDOPMaLUN.

Mexay TeM, Kak 0TMeyeHo B OnpeaeneHnn KoHCcTuTyumoHHoro Cyga Poccninckon ®egepaunm ot 11 nons
2006 roga N 351-0, yooBneTBOpPSs X04aTaNCTBO OCYXAEHHOr0 06 YCNOBHO-A0CPOYHOM 0CBOBOXKAEHUM OT
oTObIBaHUSA Haka3aHuns NMbo oTKa3biBas B €ro YA0BAETBOPEHWM, CY[ HE MPOCTO COrfallaeTcs ¢
NOCTYNMBLUMMYK K HEMY 0BpaLLEHNEM OCYXKAEHHOIO 1 (MAK) MaTepuasaMm agMUHUCTPaLNN
NCNPaBUTENbHOMO YYpeXAeHNS, @ MPMHMMAET MOTUBUPOBAHHOE PeLLeHNe, NCXOAS U3 aHasiM3a BCero
KOMIMJIEKCA BOMPOCOB, CBA3AHHbIX C HAIMYMEM UK OTCYTCTBMEM MaTepUabHO-NMPaBOBbIX OCHOBAHWUIA AN
NPUMEHEHUS YCI0BHO-A0CPOYHOIro 0CBO6OXXAEHNS. TakKUM PELIEHMEM MOTYT HEMOCPEACTBEHHO
3aTparnBaTbCs NpaBa W 3aKOHHbIE UHTEPECHI TeX JINL, KOTOPbIE NOCTPahain B pe3ysibTaTe
NPOTMBOMPAaBHbIX AENCTBUN OCYXAEHHOMO UK, YYUTbIBAA NOTEHLMANbHYIO ONACHOCTb MOBTOPHLIX C/y4aes
BMKTUMU3ALMN, MOTYT NOCTPaAaTb B pe3ysbTaTe ero 0CBO60XAEHNSA 1 KOTOPbIE BNPaBe PacCYUTbLIBATh Ha
L0JKHOE NCMONHEHNE UM 0653aHHOCTY 3arfaanTb NPUYNHEHHBIN Bpes (BO3MECTUTb MaTepuasbHbIN
yuiepb, KoMneHcMpoBaTb MOpasibHbIA Bped Anbo NpeanpuHATL NHblE MEPbI, HaNpPaBJ/IEHHbIE Ha
BOCCTaHOBJIEHME HaPYLUEHHbIX MPECTYMNAEHNEM MPaB U 3aKOHHbIX MHTEPECOB NOTEPMEBLUErQ).
COOTBeTCTBeHHO, B onpeneneHHbIX CUTyaunax y4actine notepnesLwlero rno yrosoBHoMy neny B Cyﬂ,eﬁHOM
3aceaHum Npu pacCMOTpPEHUN Bonpoca 06 yCI0BHO-40CPOYHOM 0CBODOXXAEHNN OCYXXAEHHOIO MO AaHHOMY
[eny CTaHOBUTCS Ba)KHbIM He TOJIbKO A1 HEr0 CaMOro, HO U 4N1d CyAa, C TeM YTo6bl, HAaNPUMEP, BLISCHUTD,
KaKue LWaru xenaTeabHo NpPeanpuHsaTb A5 YA0BJETBOPEHNS MHTEPECOB MOTEPMNEBLLEr0 B paMKax
NpeabABAEHHOrO B YrOJIOBHOM A E/e UK PacCMOTPEHHOrO B NMOPSZKE rpaXkAaHCKOro Cy1onpon3BoacTBa
rpakAaHCKoro ucka, nnmbo onpenennTb, Kak 3TO NPeayCMOTPEHO YaCTbio BTOpOW cTaTbn 79 YK Poccuinckon
depnepaumm, yCnoBns 4OCPOHHOro 0CBOBOXKAEHMSA OCY)KAEHHOr0 B BUAE HaslaraeMblX Ha HEro
0053aHHOCTEN NPEBEHTUBHOIO XapaKTepa, KOTOPbIe OH AOJ/KEH UCMONHATL B TEYEHWE OCTaBLLENCS
HeoT6bITON YaCTW Haka3aHUs B Lenax obecnevyeHns 6e30NacHOCTYN NOTEPMNEBLLEro, ero CeMbU 1 BAN3KKX.
Ecnm cyn, ncxops n3 obcToaTeNnbCTB Aena, NPUAET K BEIBOAY O TOM, YTO YC/I0BHO-A0CPOYHOE
ocBoboXKAeHMEe OCYXAEHHOM0O CYLLECTBEHHO 3aTparmBaeT (MOXKET 3aTPOHYTb) MpaBa N 3aKOHHbIE MHTEPECHI
NoTepneBLUEro WM YTO MMEKLLINXCS B €r0 PacnopsXKeHUn MaTepraioB HELOCTAaTOYHO 419 YCTaHOBIEHMWS
(paKTa BO3MeLleHUnsA (I'IOJ'IHOFO nnn ‘-IaCTVI‘-IHOFO) nortepneswemMy Bpeda, NPUHNHEHHOr 0 NpecTynieHnem, oH
BMpaBe - B CMJY MPMHLMMNA HE3ABUCUMOCTU CYAeil N NOLYNUHEHNA UX TONbKO KOHCTUTYUMUKN Poccuinckon
depepaumnm n penepanbHOMy 3aKoHy (cTaTbs 120, YacTb 1, KoHCcTUuTyumm Poccuinckon ®egepaumnn),
npeanosaratollero NnpefocTaBiieHne Cyay NoJIHOMOYNIA MO OLEHKE A0Ka3aTeNIbCTB 1 OTPaXKEHUIO ee
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pe3ynbTaToB B CyAeOHOM pelleHnm, a TakxKe NPUHLMNOB 3MEKTUBHOCTYN U MONHOTLI CyAebHON 3aLUnThI
(cTaTba 46, YacTb 1, KOHCTUTYUMKM Poccminckon ®epepaLunu) - B LesigxX oCyLLeCTBJIeHUS CripaBeanBoro
npaBoCyamna Npru3HaTb 0683aTENbHOCTb HE TONbKO HanpaB/eHna NoTeprneBLleMY N3BELLEHNS O
npeacrosuem cynebHoM 3acefaHumM Mo NMEKOLWEMYCS B M0 PACNOPsXKEHUN agpecy, HO 1 MOATBEPXKAEHNS
Noay4YeHUs Takoro usBeLleHns (MMes npu 3ToM B BUAY, Y4TO (haKT HESBKM NoTepnesLluero B cyaebHoe
3acepaHune 6e3 yBaXunTesbHbIX MPUYMH TaKXe OnpefesieHHbIM 06pa3oM OTpaXKaeT ero no3unuui no
BOMPOCY O NPUMEHEHNUN K OCYXAEHHOMY YCNOBHO-LOCPOYHOIr0 0CBOOOXKAEHUS).

3.3. Takum obpa3omM, YacTb BTOpasd-1 ctatby 399 YIK Poccuiickon ®eagepaummn, no 6ykBaabHOMY CMbICTY
KOTOPOW B Ka4eCTBe YCJI0BUSA PAaCCMOTPEHUS CYOM X0AaTalCTBa OCY)XAEHHOr0 06 yCI0BHO-A0CPOYHOM
ocBoboXxAeHUM oT 0TObIBaHMA Haka3aHUs npegnonaraeTcs (4a)ke B Tex Cayvasx, Korga cy He BUANT
HeobX04MMOCTW B MOSYYEHNN OT NOTEPMEBLUEro AOMNOJHUTENBHON NHGPOPMALIUK MO AaHHOMY BOMPOCY)
0643aTeNbHOCTb NOATBEPXKAEHNS NONYYEHUS NOTEPMEBLUNM, Er0 3aKOHHbLIM NpeacTaBuTenem u (1nnm)
npencTaBuMTeNeM M3BELLEHNS, YBEAOMAOLWEro 0 AaTe, BPEMEHU U MeCTe npeacToswero cyaebHoro
3aceflaHuns, B CUy HeornpeaeneHHOCT MexaHu3Ma Takoro yBeloMaeHUs NpenaTCTBYeT CBOEBPEMEHHOMY
pa3peLleHnto CyaoM Mo CyLecTBy Bonpoca 06 yCa0BHO-A0CPOYHOM 0CBOBOXKAEHNMN OCY)KAEHHOIO U TEM
CaMbIM NPUBOAUT K HapyLleHnto KoHcTutyummn Poccuinckon ®epepauun, ee ctaten 17 (4actb 3), 19 (4acTb
1), 46 (yacTtb 1) 1 50 (4acTb 3).

CoOTBETCTBEHHO, (hefepaibHOMY 3aKOHOAATENO0 HAANEXNT - UCX0AA 13 TpeboBaHWn KOHCTUTYLMM
Poccuiickon ®epepalimm 1 € y4eTOM NpaBoBbiX No3uumn KoHCTUTYyLmMoHHoro Cyaa Poccunckon ®epepauuy,
BblPaXK€HHbIX B HAacToALEeM [ocTaHOBNEHMM, - BHECTW B AENCTBYIOLLEE MPaBOBOE perympoBaHmne
N3MEeHEeHUs, HanpaBJieHHble Ha ONTUMK3aLUMIO NOpaAKa YBeAOMIEHNSA NOTEepneBLUMX N0 YrON0BHOMY Aefy 0
cyfebHoM 3acefaHuM N0 pacCMOTPEHUI0 Bonpoca 06 YCNOBHO-A0CPOYHOM 0CBODOXKAEHNM OCYXAEHHOIO Mo
LaHHOMY YroJIOBHOMY ey 0T 0TObIBaHUS HaKa3aHWs, B TOM YMCE B YaCTW pacnpeneneHnsa QyHKLUA no
obecneyeHnto X MHHOPMUPOBAHMS MEXAY aAMUHUCTPALUEN YYPEXAEHNS NN OpraHa, NCMOHALLNX
HakasaHue, n CyaoM.

BmecTe ¢ TeM KoHCTUTYumnoHHbIN Cya Poccuinckon ®epepalimm, pyKOBOACTBYACH MYHKTOM 12 4acTu nepeou
CTaTbh 75 PefepasibHOro KOHCTUTYLMOHHOIO 3akoHa "0 KoHcTuTyumnoHHom Cyae Poccuinckon
®epfepaummn”, cCHUTAET BO3MOXHBLIM ONpeaenTb, YTO BNpelb A0 BHECEHNS B LeNCTBYIOLLEe NpaBoBoe
perynnupoBaHne Haffiexallnx N3MeHeHUN, BbITEKALWNX N3 HacToAwero MNocTaHoBAEHNS, N3BELLEHNS O
[aTe, BPEMEHU 1 MeCTe NMpoBefeHus cynebHoro 3acegaHns no BONPocy 06 yCNOBHO-40CPOYHOM
0CBOOOXXAEHUUN OCY)KAEHHOr0 OT 0TObIBaHMSA HaKa3aHUS HaNPaBAAOTCSA NOTEPMNEBLUNM, UX 3aKOHHbIM
npeacTasuTensam u (Mnn) npeacTtaBuTeNaM N0 agpecaM, UMEKLUMCS B PacnopsXKeHUN cya, - yKa3aHHbIM
CaMUMW MOTEPNEBLUMMM, UX 3aKOHHBIMU NPeAcTaBUTeNaMU 1 (Un) NpeacTaBuTeNaMY, a TakXe ajgpecam,
yKa3aHHbIM B MaTepuanax yrosloBHOr0 AefNa; CyA TakxKe Bnpase 3anpocuTb Heobxoaumble CBeAeHUS, ecu
OHW OTCYTCTBYIOT B NOJIY4EHHbIX UM MaTepuanax, Kak y cyha, B KOTOPOM XPaHUTCA YyrosioBHOe Aeno, Tak 1
Yy aAMUHUCTPALUN yYpPEXOEHNS AN OpraHa, MCNOJHALWNX Haka3aHue. MNpy 3ToM, no obLemy npasuny,
NOATBEPXKAEHUS BPYUYEHMS N3BELLEHNA He TpebyeTcs, ecn CaM Cyh He YCMaTpUBaEeT B HEM
Heobx04MMOCTW, UMes B BUAY MOJyYeHMEe OT NOTEPNEBLLEro AONOJHUTENLHOW MHDOPMaLLMK No Bonpocy 06
YC/I0BHO-A0CPOYHOM 0CBOBOXKAEHNMN OCY)KAEHHOIO OT OTOLIBAHUSA HaKa3aHMS.

Micxoas U3 N3N10)KEHHOr0 M PYKOBOACTBYSCH YaCTblo BTOPOW CTaTbh 71, cTaTbamun 72, 74, 75,78, 79, 100 u
104 ®epepanbHOro KOHCTUTYLMOHHOMO 3akoHa "0 KoHcTuTyumnoHHOM Cyae Poccuinckon ®epepaunn”,
KoHcTuTyumoHHbin Cya Poccuinckon ®egepaumnm

NOCTaHOBMWIL

1. Mpwn3HaTk YacTb BTOpyto-1 cTaTbn 399 YIK Poccninckon Pegepaumm COOTBETCTBYOLWEN KOHCTUTYL M
Poccuinckon degepaumn B TOM Mepe, B KAKOW YCTAHOBJIEHHBIN €0 MHCTUTYT y4acTua NOTEPMNEBLUErO, €ro
3aKOHHOro NpeacTaBuTens u (unu) npeactasuTens B cyaebHom 3acefaHuny npu pacCMoOTpeHMmM Bornpoca 06
YCJIOBHO-A0CPOYHOM 0CBOOOXKAEHUN OCY)KAEHHOro OT 0TObIBaHMA Haka3aHUs He 0bycnoBAnBaeT
pa3peLueHne CyOM AaHHOMO BOMPOCa No CyLeCTBY NO3MLMen NOTEPNEBLLEro, ero 3aKOHHOro
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npeacTtaBmTens u (unn) NnpeactaBuTens.

2. Mpu3HaTb YacTb BTOPYIO-1 cTaTbh 399 YIK Poccuinckon ®egepaumm He COOTBETCTBYOWEN KOHCTUTYLUN
Poccunckon ®epepaumm, ee ctatbam 17 (4acTb 3), 19 (yacTb 1), 46 (yacTb 1) 1 50 (4acTb 3), B TOM Mepe, B
KaKoW OHa, NpeAnosiaras B Ka4eCTBe YCI0BMSA PaCCMOTPEHMUS CYAOM X0A4aTalncTBa OCY>XAEHHOr0 06
YCJI0BHO-A0CPOYHOM 0CBOOOXKAEHUM OT 0TObIBaHMSA Haka3aHUs 0643aTeIbHOCTb NOATBEPXKAEHNS
NnoJly4eHns NoTeprneBLUMM, ero 3aKOHHbIM NpeacTaBnuTenemM n (Mam) npeacTaBuTeneM N3BeLeHns,
yBELOMASIOWEro 0 faTe, BpEMEHUN 1 MecTe npeacTosawlero cyaebHoro 3acefaaHuns, B cuay
HeonpeneneHHOCTM MexaHn3Ma Takoro yBe4oMeHNA NPenaTCTBYET CBOEBPEMEHHOMY pa3peLlEeHMNIO CyA0M
[laHHOr0 BOMpPOCa Mo CyLLeCcTBY.

3. PefepasbHOMY 3aKOHOAATENIO0 HAANEXUT - UCX0AA U3 TpeboBaHMn KOHCTUTYLMK Poccninckon
depepaumm 1 € y4eToM NpaBoBbIX No3numin KoHcTuTyumoHHoro Cyaa Poccuinckon degepaunm,
BbIpa>XeHHbIX B HacToALeM MoCTaHOBNEHWU, - BHECTY B AENCTBYIOLLEE NPaBOBOE peryimpoBaHue
N3MEHEHUS, HanpaB/ieHHble Ha ONTUMU3aLUMIO NOPSAKa YBEAOMAEHNSA NOTEPNEBLUMX MO YFON0BHOMY AEfy O
cynebHoM 3acefaHuM N0 pacCMOTPEHMIO BOMPOCa 06 YCNOBHO-A0CPOYHOM 0CBOBOXKAEHNN OCYXKAEHHOIO Mo
AaHHOMY Yro/sI0BHOMY fAefly OT 0TObiIBaHWS HaKa3aHuWs.

4. HacTosiee MocTaHOBNEHWE OKOHYATENIbHO, HE NOANEXUT 06>)KaNoBaHWIO, BCTYMAeT B CUJTY HEMELJIEHHO
nocne npoBo3rialleHns, 4eNCTByeT HENOCPEACTBEHHO U He TpebyeT NoATBEPKAEHUS APYrUMK OpraHaMu
N BO/DKHOCTHBIMU INLAMMU.

5. HacTosuee MocTaHOBNAEHNE MOANEXUT HE3aMeAIMTEeNbHOMY ony6anKoBaHuMio B "Poccuinckon rasete",
"CobpaHum 3aKoHodaTeNbCTBa Poccuinckon degepaunn” n Ha "OduumanbHOM MHTEPHET-NOPTaJie MPaBOBOW
nHgopmauun" (Www.pravo.gov.ru). lMocTaHoBAEHWE AOJHKHO 6bITb 0NYy6NKOBaHO Takxe B "BecTHuMKe
KoHcTuTyumoHHoro Cyaa Poccuinckon ®egepauun”.

KOHCTUTYyUMOHHLIN Cya

Poccuiickon ®epepaLmu

N 5-1
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