no gesy o NpoBepkKe KOHCTUTYLLUOHHOCTH MOJIOXKEHUHU NOANYHKTA
4 nyHKTa 12 v nyHkTa 12-1 ctaTthu 189-49 ®denepasbHOro 3akoHa
"O HecoCcToATEeNIbHOCTU (DaHKpoTCTBE)", YacTn 4 ctatbmn 9
depnepanbHoro 3akoHa ot 1 masa 2017 ropa Ne 84-®3 "0
BHECEHUU U3MEHEHUM B OTAeJIbHble 3aKOHOAaTesibHble aKThl
Poccunckoun depepaumnn”, ctatbm 56 NpaxkaaHckoro
npoueccyanbHoro kopgekca Poccuinckon ®Pepepaumum M absaua
TpeTbero noanyHKTa "B" NyHKTa 25 ctaTbu 6 ®epepanbHOro
3aKoHa oT 23 anpenn 2018 rona Ne 87-®3 "O BHeCeHUM
M3MEeHEeHUMU B OTAesNbHble 3aKOHOoAaTesibHble aKTbl POCCMUCKON
depepauumn” B CBA3M € Xanobou rpaxpaH H.A.KoHoBanosou,
B.A.JlbiueBon, J1.B.Marepo u B.U.MutepHoBa

MocTtaHoBneHne * Ne 58-I - 0T 27.12.2022 - KOHCTUTYUMOHHbIN Cya Poccuinckon ®epepauun - JencteyeT be3
N3MEHeHNN

VimeHem Poccuiickon ®epepaumm
MOCTAHOBJIEHUE
KOHCTUTYLIMOHHOI O CYA POCCUACKOW ®EEPALLAN

no Oesy 0 NPoBepKe KOHCTUTYLMOHHOCTY MNOSIOXKEHWU NOANYHKTa 4 nyHKTa 12 n nyHkTa 12 1 cTaTbn 189
49 depepanbHOro 3akoHa "O HecocToATeNbHOCTU (BaHKpOTCTBE)", YacTn 4 cTaTbu 9 PenepasibHOro
3aKoHa oT 1 maa 2017 roga Ne 84-03 "O BHECEHUN N3MEHEHWI B OTAE/IbHbIE 3aKOHO4ATE/bHbIE aKThl
Poccninckon ®degepaumn”, ctatbn 56 pax4aHCKOro NpoLeccyanbHOro Kogekca Poccuinckon ®egepaumnm um
ab3aua TpeTbero noanyHkTa "B" NyHKTa 25 cTaTbh 6 ®efepanbHOro 3akoHa oT 23 anpens 2018 roga Ne
87-03 "O BHECEHWN U3MEHEHN B OTAEJ/IbHbIE 3aKOHOAaTeNbHbIE akThl Poccninckon degepaumn” B CBA3N C
»xanobon rpaxaaH H.A.KoHoBanosow, B.A.JIbiueBon, J1.B.Marepo n B.N.MNMuTepHoBa

ropog CaHkT-NMeTepbypr 27 gekabpsa 2022 rona

KoHCcTuTyumMOoHHbIN Cya Poccninckon depepaunn B coctase Mpeacepatens B.[.3opbknHa, cynen
A.l0.bywesa, I.A.lapxunesa, J1.M.)Kapkoson, C.M.KasaHuesa, C.[J.KHs3eBa, A.H.KokoToBa,
N1.0.Kpacasyvkoson, C.M.MaBpwuHa, H.B.MenbH1KOBa,

C yqactmem rpaxkxgaH H.A.KoHoBanoson, B.A.Jlbi4eBon, J1.B.Marepo n B.W.MNMuTepHoBa, nx npeacraBmutenen -
anBokatoB M.KO.LLyMunuHon n T.A.ApXaHrenbCKon, NOSHOMOYHOMO NpeAcTaBmTens ocyaapCTBEHHOM
Lymbl B KoHcTUTYyumnoHHoM Cyae Poccuinckon ®enepaunn KO.A.MeTpoBa, MOJHOMOYHOI0 NpeacTaBuTens
CoBeTa ®egepauunmn B KoHCTUTYUMOHHOM Cyne Poccuinckon ®egepauumn N.B.PyKaBULLHUKOBOWN 1
NOAHOMOYHOro npeacTasuTens MpesnaeHTa Poccunckon ®epepauny B KOHCTUTYUMoHHOM Cyfe
Poccuinckon ®Pegepaunn A.B.KoHoBanoBa,

PYKOBOACTBYACh CTaTben 125 (nyHKT "a" YacTu 4) KoHcTuTyumnn Poccunckon ®epepaunm, NyHKTOM 3 HacTu
nepBon, YaCTAMN TPETbEN N YETBEPTON CTaTbM 3, HaCTbio NepBoOn CTaTbk 21, cTaTbamu 36, 74, 86, 96, 97 n
99 ®epfepasibHOr0 KOHCTUTYLIMOHHOMO 3akoHa "O KoHcTuTyumoHHoM Cyae Poccuinckon ®egepaumm”,
paccMOTpen B OTKPbLITOM 3acefaHn 4eso 0 NPOBEPKE KOHCTUTYLMOHHOCTY NOANYHKTa 4 nyHKTa 12 n
nyHkTa 12 1 cTtaTbn 189 49 ®GenepanbHOro 3akoHa "O HecocToATeNbHOCTY (BaHKpoTCTBE)" , YacTm 4
CTaTbk 9 PepepanbHOro 3akoHa oT 1 Mad 2017 roga Ne 84-03 "O BHeCEHWUN N3MEHEHWI B OTAESbHbIE
3aKOHoaTesibHble akTbl Poccuiickon Pepepaunn”, ctaTen 56 MK Poccuiickon ®epepaumm n ab3aua
TpeTbero noAnyHKTa "B" NyHKTa 25 cTaTbn 6 PenepasibHOro 3akoHa ot 23 anpena 2018 roga Ne 87-03 "0
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BHECEHWN N3MEHEHWI B OTAENbHbIE 3aKOHOAaTe bHble akThbl Poccuiickon ®epgepaumn'.

MoBOAOM K paCcCMOTPEHUIO fena SBU1acb KOIEKTUBHas anoba rpaxkaaH H.A.KoHoBanosow, B.A.JlbiueBon,
J1.B.Marepo n B.W.MntepHoBa. OCHOBaHWEM K pacCMOTPEHNIO Aena ABuack 0bHapyXmBLIasACs
HeonpeneneHHOCTb B BOMPOCE 0 TOM, COOTBETCTBYIOT i KOHCTUTYUMM Poccuinckon ®egepauunm
ocrnapuaemble 3a8BUTESIAMUN 3aKOHOMONOXKEHUS.

3acnywas coobuieHne cyabun-goknanymka C.[.KHa3eBa, 06bsiCHEHMSA NpeacTaBUTENEe CTOPOH U
BbICTYMJIEHNS NMpUraalleHHbIX B 3acefaHne npeacTaBmTenei: ot FeHepanabHOro Npokypopa Poccuiickom
®epnepauunm - B.B.PocnmHckoro, oT MuHuctepcTsa toctuumm Poccuinckon ®epepauum - .C.KopoTkoBa, 0T
LleHTpanbHoro baHka Poccuinckon ®epepaunn - A.B.MepnBenesa, ot Accoumnaunn baHkos Poccun -
A.A.Ko3naykoBa, uccnenoBas npeacTaBieHHble JOKYMEHTbI U MHble MaTepuranbl, KOHCTUTYLMOHHbIN Cyq
Poccninckon depepaunmn

yCTaHOBW:

1. N'paxxpaHe H.A.KoHoBasioBa, B.A.JlbiveBa, J1.B.Marepo n B./.MMuTepHOB 0CNapmnBatoT KOHCTUTYLNOHHOCTb
cnenyoLmnx 3aK0OHOMONOXKEHNI:

noanyHkTa 4 nyHkTa 12 (B pefakuun ®epepansHoro 3akoHa oT 1 mas 2017 roga Ne 84-03 , npvMeHeHHON
cyoamm B genax € Ux yyactvmem) u nyHkTa 12 1 ctatbn 189 49 GepnepanbHOro 3akoHa oT 26 okTabps 2002
rofa Ne 127-03 "O HecoCcTOATENbHOCTY (BaHKPOTCTBE)", 3aKPEMJIAIOLLMX B Ka4eCcTBe 04HOr0 U3 YCI0BUIA
OKa3aHwua 6aHKy pUHaHCOBOM NOMOLLM NpeKpaLleHne 0ba3aTenbCcTB baHKa nepes nMuaMu, 3aHUMalLWmMMm
LOMKHOCTN € ANHOIMYHOMO UCNOJTHUTESIbHOr0 OpraHa, ero 3aMecTuTesNien, Y1eHOB KolermanbHoro
MCNONHUTENBLHOMO OpraHa, rnaBHoro byxrantepa, 3amecTutens rnasHoro byxrantepa baHka,
pyKoBoAUTENSA, rNaBHOro byxrantepa dunvana 6aHka, Y1eHOB COBETa ANPEKTOPOB (HabnaaTeNbHOr0
coseTa) 6baHKa (oanee Takxe - ynpasnsawwmne paboTHUKK 6aHKa), 1 KOHTpoampyowmmMn 6aHk amuamu no
KpeauTaMm, 3aiMaMm, Aeno3nTaM u UHbiM TpeboBaHUSAM B AEHEXXHON (OpMe, a TaKxXe yCTaHaB/IMBAOLWMX B
4yncne Npoyero, YTo NPefyCMOTPEHHOE faHHON CTaTbel NpekpalleHue oba3aTenscTB baHka nepen
ynpasnsowmmmn paboTHUKaMy 6aHka U KOHTPOANPYOLWKMMM BaHK AMLaMm NPouUCXoanT B AeHb
yTBEPXXAEHMA NMNaHa y4acTus baHka Poccmm B 0CyLLECTBIEHNM Mep MO NpeaynpexaeHnto 6aHKpoTCTBa
6aHka; npu 3ToM 0b693aTenscTBa baHKa nepen ynpasnsowmMmn paboTHUKaMy 6aHka U KOHTPOAPYIOLLMM
6aHK AMuaMy He NpekpaLaTCs, ecan Takue 0683aTeNbCTBa BO3HMKAN U3 TPYA0BOr0 AOrosopa (Kpome
[0MNnaT 1 HagbaBOK CTUMYIMPYIOLLErO XapakKTepa, NPEMUIA N NHbIX MOOLLPUTENbHbLIX BbIMIAT), @ TaKXe B
cBA3n ¢ TpeboBaHMAMM O BO3MELLEHUUN NMPUYNHEHHOIO Bpeda UX XWU3HU WK 340POBbIO;

YyacTn 4 (B xKanobe ownboYHO yYKa3aHHOW Kak NyHKT 4) cTaTbn 9 PenepansHOro 3akoHa oT 1 mas 2017
roga Ne 84-03 "O BHECEHUUN N3MEHEHUI B OTAENbHbIE 3aKOHOAaTeNbHble akTbl Poccuinckon ®epepaunn
(nanee Takxe - ®enepalibHbii 3aKoH 0T 1 Mast 2017 roga Ne 84-93), cornacHo KOTOpon AencTeune
NOJIOXKEHUA NoANyHKTa 4 nyHKTa 12 n nyHKTa 12 1 cTtaTby 189 49 ®epepasibHOro 3akoHa "O
HeCcoCcToATeNbHOCTU (baHKPOTCTBE)" pacnNpoCTPaHAETCS Ha KpeauTbl, 3aliMbl, 4EeN03UThl, UHble TpeboBaHNS
B LleHeXHOW (hopMe, MPaBOOTHOLLEHMS MO KOTOPbIM BO3HUKAW A0 OHSA BCTYMJIEHUS B CUJ1Y AAHHOIO
®efepanbHOro 3akoHa ;

cTtatbn 56 MK Poccninckon ®Pegepaumn , yCTaHaBAMBAKOLLEN, YTO KaxkJas CTOPOHa A0/KHA A0Ka3aTb Te
06CTOATENLCTBA, HA KOTOPbIE OHA CChITAETCS KakK Ha OCHOBaHUS CBOUX TpeboBaHMUIM 1 BO3paXkeHWA, ecu
MHOE He NPeayCMOTPEHO (edepasbHbIM 3aKOHOM (YacTb NepBas); Cyl onpeaensieT, Kakne obCToATeNbCTBA
NMEeIOT 3HaYeHne ans Aena, Kakom CTOPOHE HaANeXNUT NX AOKa3blBaTb, BIHOCUT 06CTOSTENLCTBA Ha
obcyxaeHune, faxke ecnn CTOPOHbI Ha Kakune-nmbo U3 HUX He CCbIannchb (4acTb BTOpas); Kaxgoe nmuo,
y4YacTByloLLee B Aene, L0JHKHO PacKpbITh 4OKa3aTesIbCTBa, Ha KOTOPble OHO CChIIaeTCA Kak Ha OCHOBaHMe
cBoux TpeboBaHUIN 1 BO3paXkeHW, nepes ApYyruMu nnuLamm, y4acTBYOLWMMK B fefe, B Npefenax CPpoKa,
YCTaAHOBJ/IEHHOI O CYA0M, €C/IM UHOE He YCTaHOBEHO AaHHbIM KofeKcoM (4acTb TpeTba);

ab3aua TpeTbero (B xanobe ownboyHO yKaszaHHOro Kak ab3al 2) noanyHkTa "B" NyHKTa 25 cTaTbn 6
depnepanbHOro 3akoHa ot 23 anpens 2018 roga Ne 87-03 "O BHECEHWMW M3MEHEHWIN B OTAEJIbHble
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3aK0oHOJaTeNbHble akTbl Poccuinckon ®epepaumn” (oanee Takxe - GenepasbHbiil 3aKoH 0T 23 anpens 2018
roga Ne 87-03), KOTOPbIM U3 NOANYHKTa 4 NyHKTa 12 cTaTbn 189 49 ®epepanbHOro 3akoHa "0
HecocToATeNbHOCTU (baHKpOTCTBE)" BbINN UCKJIIOYEHbI C/TI0Ba "pyKOBOAMNTENA, FNaBHOro byxrantepa
dunmana baHka".

1.1. Kak cnepyeT 13 NpeAcTaB/ieHHbIX MaTepuasos, 3aaBuTensaMm B ny6IM4HOM akumoHepHoM obLiecTse
BbaHk "®unHaHcoBas Kopnopauuna OTkpbiTne" (nanee - NAO baHk "®K OTKpbITUE") BbIN OTKPLIThI TEKYLLNE
CYeTa, Ha KOTOpble 3a4NCASNNCL INYHbIE feHeXHbIe CPeacTBa, 3apaboTHada nnaTa, CTpaxoBas NeHcus, a
TakXXe Aeno3nTHble CHeTa, Ha KOTOPbIE 3a4UCNSSIUCL INYHbIE LeHeXHble CPefCcTBa.

15 ceHTa6pa 2017 ropa baHk Poccun yTBepann MNnaH y4acTus B OCYLLECTBAEHUN Mep MO NpeaynpexxaeHunio
6aHkpoTcTBa MAO baHk "®OK OTKpbITME". BCieacTBMe 3TOM0 3aMeCTUTENIEM PYKOBOAMTENS BPEMEHHON
agMUHUCTpauum no ynpasneHuto MAO baHk "®OK OTkpbiTe" 6bin n3aaH npukas "O npekpalieHnn
0b6s3aTensCcTB No TpeboBaHNAM B AeHEXHON hopMe", onpefensaoLnin Kpyr auy, (BKaYasa 3assutenen),
0653aTeNIbCTBa Ha3BaHHOW KPeAWUTHON OpraHn3aLnm nepes KoTopbiMK NOAeXaan NpeKkpaLLeHmnio B
COOTBETCTBUM C NOAMNYHKTOM 4 nyHKTa 12 v nyHkToM 12 1 cTaTby 189 49 ®epnepanbHOro 3akoHa "0
HecocToATeNbHOCTU (baHKpoTCcTBE)" . 22 ceHTAbps 2017 roga yKkasaHHble auua 6biM NMMCbMEHHO
yBeAoMJIeHbl 06 3TOM.

B pe3ynbTaTe pacCMOTpeHUs rpa)kaaHckux gen ¢ yyactuem H.A.KoHosanoson, B.A.JIbiveBon, J1.B.Marepo u
B.N.MuTepHoBa cyaamu obLien opucankLmMm 0TKa3aHo B ya0BieTBopeHun nx tpebosaHuin Kk MAO baHk "®K
OTKpbITUE" 0 B3bICKAHWUM HE3AKOHHO CMNCAHHbLIX AEHEXHbIX CPEeACTB, YObITKOB 1 NPOLEHTOB 3a
NoNb30BaHME YyXUMU OEHEeXHbIMU CpeAcTBaMy. YCTAHOBUB, YTO AaHHbIE FPpaXkaaHe B PermoHasbHbIX
dunmanax 3Toro 6aHka sBAAnMCL ynpasasowmmn (B.A.Jlbiyesa, J1.B.Marepo v B.U.MnTepHOB) 1 rNaBHbIM
byxrantepom (H.A.KoHoBanoBa), Cyabl MICXOAWM, B HACTHOCTHU, U3 TOrO, YTO NPUHATLIN BaHkoM Poccun
MnaH y4acTus B OCyLLECTBAEHUN Mep Mo npeaynpexaeHnto 6aHkpoTcTea MNAO baHk "®K OTkpbiTHe",
npeaycMaTpuBaloOLLMI NpeKpaLLeHne 0693aTeNnbCTB nepes NMuamMu, NepevyncieHHbIMN B NoOANYHKTe 4
nyHkTa 12 ctatbun 189 49 denepanbHOro 3akoHa "O HecocToATENbHOCTU (BaHKPOTCTBE)" , iBNsSieTCA
06s3aTeNbHbIM K UCMIONHEHWNIO KPeAUTHOM opraHn3aunen. B cea3m ¢ aTum 0ba3aTensCcTBa OTBETHMKA Nepes
NCTUAMMW NO LEHEXHbIM CPeCTBaM, Pa3MeLLeHHbIM Ha TEKYLLMX U Aen03UTHbIX CYeTax, Noafiexanu
npekpaLleHnto, a 4encTBUA OTBETYMKA MO CMMCAHUIO AeHEeXHbIX CPeACTB CO CHETOB YKa3aHHbIX FpaXaaH B
MAO baHk "OK OTKpbITHE" ABASNNCL 3aKOHHBIMW U 060CHOBaHHbLIMU. MocefytoLLee Xe UCKIIIYeHne
3aKOHOM 13 MepeyHs ynpasnsowmx paboTHMkos baHka pyKoBoaMTENEN U FnaBHbIX Byxrantepos (uimanos
6aHKOB He MOXET C/Y>KUTb OCHOBAHWEM [N1 MHOW KBaNUPUKaLUM OCNIOPEHHbIX UCTLLaMN AeNCTBUA
KpeaWTHON opraHm3aLumnm, NoCKONbKY NpekpalleHme geHexHblX 0643aTeNbCTB nepes HUMKU No CBOEN
NnpaBOBON NMpUpoae ABAANOCh HE BUAOM IOPUANYECKON OTBETCTBEHHOCTM, a 0653aTeNIbHOW MEPOW, NPSAMO
npenycMOTPEHHON 3aKOHOM,

OnpepeneHuamu cynen BepxosHoro Cyna Poccuinckon ®epepaumm ot 5 okTabps 2020 roga, oT 12 anpens
2021 ropa, ot 29 anpens 2021 ropa, oT 28 nekabpsa 2021 roga n o1 26 sHBaps 2022 roga 6bi10 0TKa3zaHo
B Nepeflaye KacCalMOHHbIX )anob 3asBuTenel ons pacCMoTpeHus B cyaebHoM 3acenaHnn CynebHon
KoM1ermm no rpaxaaHckum genam BepxosHoro Cyaa Poccunckon ®epepaumm.

H.A.KoHoBanoBa, B.A.JIbiyeBa, J1.B.Marepo 1 B./.MnTepHOB nonaratoT, 4TO oCNapuBaeMble
3aKOHOMONOXEeHUA npoTusopeyaT KoHCcTuTyumm Poccmnckon ®epepauim, B TOM Ynucie ee ctatbam 19, 35,
45, 46, 54 n 55, B TOW Mepe, B KaKoiA:

noanyHKT 4 nyHkTa 12 (B pepakunn ®egepanbHoro 3akoHa ot 1 mas 2017 roga Ne 84-03 ) n nyHkT 12 1
CcTaTbk 189 49 ®GenepanbHOro 3akoHa "O HeCOCTOATENbHOCTY (6aHKPOTCTBE)" B MPaBONPUMEHNTENLHON
NPakKTUKe BO B3aMMOCBA3M CO cTaTbaMM 417 , 854 n 1102 'K Poccuinckon degepaunm MHTEPNPETUPYHOTCS
KakK HaZensLne KOMMepPYeCcKyo opraHu3aLmio NpasoM B 04HOCTOPOHHEM NOPALKE U3bATb Y FpaxkaaH nux
MMYLLECTBO - AeHeXHble CpeAcTBa, HaxoasaLwumecs Ha cHeTax B baHke, n 06paTuTb B CBOKO COBCTBEHHOCTb
6e3 kakon-nmbo KomneHcaummn 1 6e3 NpoBefeHNs BHYTPEHHEro pacciefoBaHNs, yCTaHOBIEHUS HapyLLUEHWN
B AENCTBUAX Fpa)kaaH, NPUYNHHO-CNeLCTBEHHOWN CBA3U MEeXAY UX AEeNCTBUAMU N NOCIeACTBUSAMY;
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YyacTb 4 cTaTbn 9 ®efepanbHOro 3akoHa oT 1 Mas 2017 roga Ne 84-03 npenycmaTpmuBaeT, 4TO HOpMa O
npekpaLeHnm 0643aTeNbLCTB Nepes pyKoBOAUTENAMM, FaBHbIMKU ByxranTepamu punvanos baHka
PeTPOaKTMBHO PacnNpPOCTPaHAETCA Ha KPeamnThl, 3alMbl, 4EN03UThI, UHble TpeboBaHNS B AeHEXHON dopMe,
NPaBOOTHOLLEHUS MO KOTOPLIM BO3HUKIN L0 AHSA BCTYNAEHNUA B CUY yKa3aHHOro defepasibHOro 3akoHa ,
4YeM CyLLEeCTBEHHO yXyALlaeT No0XKeHve 3asaBuTenei;

cTtatbsa 56 MK Poccuinckon ®egepauum no3BoaseT Cygy He NccnegoBaTb HEMOCPEACTBEHHO KJIIOYEBOE
L0Ka3aTeNbCTBO MO Ay, KOTOPbIM B CyAebHbIX Cropax Mo UX NCKaM SBASICA YTBEPXAEHHbI BaHKoM
Poccum MnaH yyacTusa B OCyLLECTBJIEHMN Mep Mo npeaynpexaeHnto baHkpoTcTBa MNMAO baHk "®K
OTKpbITHE";

ab3au TpeTun nognyHkTa "B" NyHKTa 25 cTaTbh 6 PeagepanbHOro 3akoHa ot 23 anpens 2018 roga Ne 87-
®3, KOTOPbIA, OTMEHMB OCMApPMBAEMOE MPABUII0 O MPEKPALLEHUN AeHeXHbIX 0643aTenbCTB BaHKa nepen
PYKOBOAUTENAMMW U FNaBHbIMU ByxranTepamu punvnanos 6aHKa, yayywuna nonoxeHne 3asasutene, 0gHaKko
He Obl1 MPUMEHEH CyAaMMn NpW PaCCMOTPEHUN CMOPOB C UX YYaCTMEM.

1.2. B cooTBeTCTBUU C PefiepasibHbIM KOHCTUTYLMOHHBLIM 3aKOHOM "O KOHCTUTYLMOHHOM Cyfie PoCcCMCKOM
depnepaummn" , €CanM akT, KOHCTUTYLMOHHOCTb KOTOPOro ocnaprBaeTcs, bbi1 0OTMEHEH nan yTpaTua cuiy, 3a
NCKJIIOYEHNEM CJTy4aeB, KOrAa OH NPoA0JIKaeT NPUMEHATLCS K NPaBOOTHOLIEHUSAM, BO3HUKLLUM B Nepuos,
ero genctens, KoHCTUTyumoHHbI Cya Poccuniickon ®efepaumm npyHMMaeT pelleHue ob oTkase B
NPUHATUN K PaCCMOTPEHMIO 0b6paLLeHNs 0 MPOBEPKE TAKOro akTa Ha COOTBETCTBME KOHCTUTYLUN
Poccuiickon ®epepaLimm (MyHKT 4 4acTy NepBon cTaTbk 43), a B Cly4ae, KOraa fAaHHoe 06CToATEeNbCTBO
BbISIBJIEHO MOC/Ee NPUHATMA 0bpaLleHns K pacCMOTPEHNIO, - MpeKpaLLaeT NnpoM3BOACTBO MO Aeny (4acTb
nepeas cTaTbh 68).

Ha MoMeHT HanpaBneHns xanobbl 3aasutenen B KoHCTUTYLMOHHBLIN Cya Poccniickon ®epepalimu
noanyHKT 4 nyHkTa 12 ctaTbu 189 49 denepanbHoOro 3akoHa "O HecoCcTOATENbHOCTY (BaHKPOTCTBE)" y)Ke
He cofep>Xan NofIoXXEHNN O PYKOBOAMTENSAX U rNaBHbIX Byxrantepax ¢unnanos 6aHKOB Kak nuuax, nepes
KOTOPbIMUN NpeKpaLlanTca 0bs3aTenscTBa 6aHKa B Clyvae yTBep)KAeHUss baHKoM Poccum nnaHa y4acTus B
OCyLLEeCTB/IEHNN Mep NO NpeaynpexaeHnto baHkpoTcTBa baHKa, NpefycMaTpPMBaIOLLEr0 OKa3aHme emMy
(PUMHAHCOBOWN NOMOLLM, MOCKOJSIbKY YNOMUHAHME O HUX Bbl1I0 UCKITIOYEHO N3 YKa3aHHOW HOpMbI ab3aLem
TpeTbUM NoAnyHKTa "B" NyHKTa 25 cTaTbn 6 ®efepansHOro 3akoHa ot 23 anpens 2018 roga Ne 87-03 .
HecMmoTpsa Ha 3T0 KOHCTUTYUMOHHbIN Cya Poccminckon depepauum He HaXo4MT OCHOBaHWUIA Ais
npeKpaLeHns Npon3BoACTBa Mo »anobe 3asBMTENEN B YaCTU, KaCaloWencsa oCnapnBaeMblX MO0XKEHNIA
depnepanbHOro 3akoHa "O HecoCcToATeNbHOCTU (6aHKPOTCTBE)" , TakK Kak HOPMbI O MpeKpaLLeHun
0643aTeNbCTB KPEeANTHOW OpraHn3au M NPoao/HKaAN NPUMEHATLCS CyAaMu B Aefax C y4acTuem
H.A.KoHoBanosown, B.A.JlbiveBow, J1.B.Marepo n B.W.MnuTepHoBa fa)ke Noc/ie TOro, Kak OHW nepecTanm
oXxBaTbIBaTb COOOI pykoBoauTenen n rnaBHbix byxrantepos punnanos 6aHKOB.

1.3. HEKOHCTUTYLUMOHHOCTb YacTu 4 cTaTbh 9 ®efepasibHOro 3akoHa oT 1 mas 2017 roga Ne 84-03
npeaycMaTpuBaloOLLEN, YTO AENCTBUE NONOXKEHUA NOANYHKTA 4 NyHKTa 12 n nyHkTa 12 1 cTtaTbmn 189 49
denepanbHOro 3akoHa "O HecoCcToATeNbHOCTM (BaHKPOTCTBE)" PacNpPOCTPAHAETCS Ha KPeauThl, 3aMbl,
L,eno3uThbl, UHble TpeboBaHWA B EHEXHON HhopMe, MPAaBOOTHOLLEHNS MO KOTOPLIM BO3HUKAN 4O AHSA
BCTYMNJIEHWUS B CUY Ha3BaHHOro PefiepanbHOro 3aKoHa , 3a9BUTEIM YCMATPUBAIOT B TOM, Y4TO NpuaaHue
PETPOAKTNBHOIO LENCTBMA AaHHbLIM HOPMaM 3aKOHOAaTeNbCTBa 0 HaHKPOTCTBE CYLLECTBEHHO yXyALaeT
NO0XXeHNe COOTBETCTBYIOLLEN KaTeropmm rpaxaaH, KOTopble B MOMEHT OTKPbITUSA HaHKOBCKUX BK1a[0B
(CYeTOB) 1 BHECEHMSA [EHEXHbIX CPeACTB 06bEKTMBHO HE MO MPeaBUAETb NPeKpaLLeHNs 06583aTeNbCTB
6aHKa No 3TUM BKNagam (cyeTam).

OfHaKo Takoe NpaBoBOe peryanpoBaHme camo no cebe He NpoTMBOPEYUT O6LLENPaBOBbLIM MPUHLMMAM
LeNCTBUSA 3aKOHa BO BPEMEHU, MPOCTPAHCTBE U MO KPYry AnL, SOMNYCKaoWMM onpeaesieHHyo AUCKpeLnto
3aKoHoAaTens, 3alaBaeMyto XxapakTepoM perysimpyeMbiX OTHOLLEHWI, U HE MOXET pacCMaTpMBaTbLCA Kak
He cornacyoueecs C KOHCTUTYLMOHHBIM MPUHLMMIOM NoAAep)XaHWa LOBEPUS K 3aKOHY 1 AeNCTBUAM
rocyfapcTsa, TeM 6osee 4TO ocnapuBaeMas HOpMa BCTYNWUAa B CUAY N0 UCTEYEHUUN COPOKa NATU LHEN
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nocsie oHa ouumanbHoro onybankoBaHus deanepasibHoro 3akoHa ot 1 Mast 2017 roga Ne 84-03 .

C y4yeTom 3T0ro KoHCTUTYUMOHHBIN Cyf Poccuinckon ®epepaunm He HaXo0aAUT HEONPeaeNeHHOCTH B
BOMPOCE 0 COOTBETCTBMM KoHCTUTYUMN Poccuinckon ®egepauun 4actu 4 ctaTbn 9 PeaepasibHOro 3akoHa
oT 1 Mad 2017 roga Ne 84-03 B yka3aHHOM 3asaBUTENAMU acnekTe. CnefoBaTesibHO, MPOU3BOACTBO MO
HaCcToALEeMY AeNy B AaHHOW YaCcTu B CMJY B3aMMOCBA3aHHbIX MOMI0OXKEHUIN YacTW BTOPON CTaTbh 36, NyHKTa
2 4aCTu nepBon ctaTtbh 43 1 YacTy NepBon CTaTbk 68 PeaepanbHOro KOHCTUTYLMOHHOIO 3akoHa "0
KoHcTuTyumoHHoM Cyne Poccuinckon ®degepaunn” NoanexuT NpekpaLleHmto.

1.4. Y7o kacaetcs ctaTbu 56 MK Poccunckon Gepepaunm , To, Kak HEOOHOKPATHO YKa3bIBaJl
KoHCTUTYuUMOHHbIN Cya Poccuiickon denepaunn, oHa, Hagensas cyn obuien opucankLnum noIHOMoYnsSMmn
onpeLendTb, Kakne ob6cToATENbCTBA UMEIOT 3HAYEHUE ONS feNa, KAKON CTOPOHE HaaNeXUT nx
L0Ka3bIBaThb, BbIHOCUTb 06CTOATENLCTBA Ha 06CY)XAEHNE, faXKe €CIN CTOPOHbI Ha Kakne-nnbo 13 HUX He
CCbl1aJINCh, BO B3aMMOCBA3UN C APYruMuM nNpeannucaHnsaMm 3Toro xe Kofekca , B TOM Yucie 3akpensieHHbIMK
B €ro CTaTbsx 2 1 195, He npeanonaraeT ee NPOM3BOJIbHOrO MPUMEHEHNS, ABSETCA NPOLECCyaibHON
rapaHTWen NpaBa Ha CyaebHyI0 3aluTy, Npru3BaHa obecneynTb NPUHATME CYyOM 3aKOHHOI0 ”
060CHOBaAHHOroO peleHuns. [laHHble NOJHOMOYMA CyAa BbITEKAKOT U3 MPMHLMMNA CAMOCTOATENbHOCTH
cynebHon BnacTu u SBNSIOTCA NPOSBAEHNEM M0 AUCKPELIMOHHBIX MOJIHOMOYUNIA, HeoBX0AUMBIX ANS
OCYyLLeCTBJIEHNS NpaBocyans. MapaHTuen npoueccyasbHbiX NpaB KL, Y4acTBYIOLWNX B Aene, BbICTynatoT
yCTaHOBJ/IeHHbIe ['pa)kAaHCKUM npoLeccyasibHbIM KOAekCcoM Poccuinckon ®epepaumm npouenypbl MPOBEPKM
cynebHbIX NOCTAHOBJIEHUI BbILLECTOALMMY CYAAMUN 1 OCHOBAHUS ONS UX OTMEHbI U N3MEHEHNS
(onpepenenuns ot 18 uronsd 2019 roga Ne 2032-0, o1 30 mntoHs 2020 roga Ne 1580-0, oT 25 mapTa 2021 roga
Ne 503-0, o1 27 aHBaps 2022 roga Ne 58-0O n op.).

CooTBeTCTBEHHO, OCNapMBaeMas 3aaButenaMu ctatba 56 MK Poccuinckon defepauum He MOXeET
paccMaTpMBaTbCA Kak HapyLlalowas nx KOHCTUTYLMOHHbIE NpaBa 1 cBo60oAbl, @ MOTOMY COrIaCHO MyHKTY 2
4acTu NepBow CTaTby 43 1 YacCTW NePBON CTaTbl 68 OefepanbHOr0 KOHCTUTYLMOHHOMO 3akoHa "0
KoHcTuTyumoHHom Cypne Poccuiickon ®egepaummn” Nnpon3BoAaCcTBO MO HACTOSLLEMY AEy B 3TOW YacTu
TakXXe NoANeXUT NPeKpaLLEHMIO.

1.5. OTHocmTenbHO ab3aua TpeTbero NoANyHKTa "B" NyHKTa 25 cTaTbh 6 GefepasbHOro 3akoHa oT 23
anpens 2018 roga Ne 87-®3 , KOoTOpbIM U3 NOAMYHKTa 4 NyHKTa 12 cTaTbn 189 49 ®GenepasibHOMO 3aKOHa
"0 HecocTosaTenbHOCTK (BaHKpOTCTBE)" BbIIM NCKOYEHBI C/1I0Ba "PYKOBOAMTENS, FNaBHOro byxranTtepa
dunnana baHka", HeobxoaAMMo UMETH B BUAY, YTO dhellepaibHblli 3aKOHOAATENb, PYKOBOACTBYSCh
0bLwenpaBoBLIM MPUHLMMOM, COMJTaCHO KOTOPOMY JeNCTBME 3aKOHa BO BpEMEHM, No obLLeMy npasuy,
pacrnpoCcTpaHseTCa Ha OTHOLLEHNS, NpaBa 1 0653aHHOCTN, BO3HUKLLME NOCAE ero BCTYNAeHUs B Cuay, bbin
BMpaBe He pacnpoCTPaHATb HOBblE HOPMbI Ha (haKThbl U NOPOXXAEHHBLIE UMW NPaBOBbIE NOCNEACTBUS,
BO3HMKLUME 4O BBEAEHWNS COOTBETCTBYIOLWNX HOPM B AENCTBME, T.€. He MPUAAaBaTb 3aKOHY 0bpaTHyto cuiy
(onpenenenmna KoHcTutyumoHHoro Cyaa Poccunckon ®epepaunnm ot 13 mapTa 2018 roga Ne 580-O n o1 18
niona 2019 roga Ne 2007-0). Kak cnencTtsne, B MOMeEHT NpuHATUA OelepasibHOro 3akoHa oT 23 anpens
2018 roga Ne 87-®3 y Hero oTCyTCTBOBaJIa UMMNepaTMBHaa 0653aHHOCTb YPErynampoBaTb BONPOC O
BOCCTaHOBJIEHUN [leHEXHbIX 0643aTenbCTB 6aHKOB Nepe pyKoBOAMTENSMM W INaBHbIMU Byxrantepamm nx
thnnvanos.

Ncxopsa n3 aToro ab3au TpeTuin noanyHkTa "B" NyHKTa 25 cTaTbn 6 PefepanbHOro 3akoHa oT 23 anpens
2018 roga Ne 87-®3 Tak)Ke HE MOXKET pacCMaTPMBATbCA KaK HapyLIaLWNA KOHCTUTYLMOHHbLIE NpaBa U
cBobopbl 3as9BUTENEN, BCIEACTBME YEro Npon3BOACTBO MO HACTOSLLEMY LEY U B OTHOLUEHWNW AAHHON
HOPMbI MOLJIEXUT MpeKpaLLeHuto.

1.6. Mpw onpeaeneHnn npeaMeTa PpacCMOTPEHUS MO HacTosweMy aeny KoHCcTuTyumnoHHbin Cyn Poccninckon
®epfepalmm NCXOLUT B TOM YMCJIe U3 TOrO, 4TO B CUy cTaTen 11 1 n 22 ®deaepasibHOro 3akoHa oT 2
nekabps 1990 roga Ne 395-1 "O 6aHKkax 1 6aHKOBCKOWN AesATeNbHOCTH", KOPPECMOHANPYIOLWNX COAEPKAHMIO
cTaTbyn 55 "MpencraBuTtenscTBa 1 Guanansl lopnagnydeckoro anua" K Poccuinckon ®epepaumm , puananib
(moppasgeneHmns) 6aHKOB He SBAAIOTCS PUANYECKUMN INLLAMM, OCYLLECTBJIAIOT CBOK AeATENbHOCTb Ha
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OCHOB@HMWM MOJIOXKEHWI, YTBEPXKAAEMbIX CO3[aBLUEN NX KPEANTHON opraHn3aLnein, pykoBogmTenun
(bunanos HasHa4yalTCA PyKOBOAUTENIEM CO34aBLUEN UX KPEAUTHOWN OpraHm3auum, 4encTBYOT Ha
OCHOBaHWW BblAaHHON B YCTAaHOBAEHHOM MOPAAKE LOBEPEHHOCTH.

Bcnencreue 3TOro BAUSHME Ha (DMHAHCOBOE NOJIoXKeHWe BaHKa, a TeEM CaMbiM U Ha BO3HWKHOBEHNE
06CTOATENLCTB, BbI3bIBAOLLMX HEOOXOAUMOCTb OCYLLECTBEHUS Mep No NPefoTBPaLLEHNIO ero
6aHKPOTCTBA, CAMOCTOATENbHbIX AENCTBUIA U PELLEHUA PYKOBOAMTENEN U FNaBHbIX ByXxrantepos uananos
6aHKOB, K KaKOBbIM OTHOCMINCL BCE 3aSBUTENN B MOMEHT NMpeKpalleHns eHexxHbIX 0653aTenscTB baHka
nepen HUMK (MO KpanHeN Mepe KOorja OHW He ABJAITCA OAHOBPEMEHHO U KOHTPOAUPYOWMMY BaHK
Jiuamu), He TOXAECTBEHHO, Kak MPaBWJIo, BMSAHUIO Ha yKa3aHHble 06CTOATENbCTBA AENCTBUN N PELLUEHUN
MHbIX ynpasnsaowmx paboTHUKoB BaHka 1 TeM Bonee KOHTPOAPYOLWKX BaHK KL

C y4eTOM 3T0ro, pacCMaTpMBas HacTosLLee Aes0, B KOTOPOM Hen3be)KHO BO3HMKAET BOMPOC O
COpa3MepHOCTM NpeayCcMaTPMBAEMbIX OCMapBaeMbIM peryMpoBaHMeM orpaHuyeHuin npas n ceobon n o
6anaHce KOHCTUTYLMOHHbIX LLIEHHOCTEN, pa3peLlaeMblil B TOM YACJIE B 3aBUCMMOCTM OT CTEMEHN BANSHNA
COOTBETCTBYIOLLMX UL, Ha AeATEeNbHOCTb BaHKa, KOHCTUTYUMOHHBIN Cya Poccuinckon depepauum CBsi3aH
TOJIbKO C/ly4asMy MPMMEHEHNSA Ha3BaHHbIX OFPaHNYMTENbHbIX HOPM K NL.aM, 3aMeLlatownumM SOSIKHOCTH
pyKoBOAUTENA 1 rNaBHOro byxrantepa nnmana 6aHka, KOTOpbIE NPY 3TOM He ABAAIOTCS OAHOBPEMEHHO
KOHTpoAupyowmnMm baHk nuuamun. ViHoe npuseno bbl K ocyLlecTBAeHU0 abCTpakTHOr0 HOPMOKOHTPOIA.
1.7. Takum obpa3om, cornacHo TpeboBaHmam cTaTen 74, 96 n 97 ®enepanbHOro KOHCTUTYLIMOHHOIO 3aK0Ha
"0 KoHcTuTyumnoHHom Cyae Poccuinckon ®enepaummn' npeameToM paccmoTpeHms KOHCTMTyumoHHoro Cyaa
Poccuinckon ®egepalmm no HaCToOALLEMY Oesly SBAAIOTCA B3aMMOCBA3aHHbIE MOJ0XKEHNA NOANYHKTa 4
nyHKTa 12 (B ocnapveaemon pefakumm) n nyHkTa 12 1 ctatbn 189 49 ®GepepanbHOro 3akoHa "0
HecocToATeNbHOCTM (6aHKPOTCTBE)" B TOW Mepe, B KaKOW OHW NpefyCcMaTpuBav NpekpaLleHne B AeHb
yTBEPXXAEHMA NMNaHa yv4acTus baHka PoccmMm B OCYLLECTBIEHNW Mep MO NpeaynpexaeHnto 6aHKpoTCTBa
HaHka obs3aTenscTB 6aHKa No KpeanTaM, 3anmam, Aeno3nTaM 1 NHbIM TpeboBaHMAM B IEHEXHON hopmMe
nepepn 1MuamMu, 3aMeLLaLLnMn JO/KHOCTM PYKOBOAUTENS 1 rNaBHOro byxrantepa dunvana 6aHka, He
OTHOCALMMUCA NPW 3TOM K KOHTPOAMPYIOLWMM BaHK n1uaM, B Ka4ecTBe 0AHOr0 U3 0653aTenbHbIX YCA0BMA
OKa3aHua 6aHKy h1HAHCOBOM NOMOLLM MO NpegynpexaeHunto 6aHKpoTCTBRa.

2. CornacHo KoHcTuTyumm Poccuinckon ®efepaunm B Poccum Kak LeMoKpaTUHeCKOM MpaBoBOM
rocyfapcTBe NPU3HATCA M 3aLllMLLaloTCa paBHbIM 06pa3oM YacTHas, rocyaapCTBEHHas, MyHULUNanbHaa v
NHble hopMbl CO6CTBEHHOCTM. KaXkablll BNpaBe UMETb MMYLLECTBO B COBCTBEHHOCTU, BNAAETh,
NONb30BaTLCA U PACNOPSXKATbCA UM KaK € AMHONINYHO, TaK 1 COBMECTHO C APYruMun anuamu. HUKTo He
MOXKeT ObITb NNLIEH CBOEr0 MMYLLECTBA MHaye Kak Mo pelleHnto cyaa. Kaxabii nMeeT npaBo Ha cBoboaHoe
MCMNO/b30BaHNe CBOUX CNOCOBHOCTEN M MMYLLECTBa A5 NPeANPUHMMATENIbCKON U MHOWM He 3anpeLleHHon
3aKOHOM 3KOHOMMYeCKoN feaTenbHOCTU. KaXxaoMy rapaHTupyeTtcs cynebHas 3awuTa ero npas 1 csobos.
PelweHunsa n nenctema (be3nencTeme) opraHoB rocyapCTBEHHON BNaCTU, OPraHoB MECTHOro
caMoynpaBfieHns, 06LwecTBEHHbIX 00beAUHEHUI 1 LOMKHOCTHBIX ML, MOTYT 6bITh 06>KanoBaHbl B Cy[
(ctaTba 1; cTaTha 8, 4acTb 2; cTaTba 34, 4acTb 1; cTaTha 35, YacTn 2 1 3; cTaTba 46, 4acTn 1 n 2).
PackpbliBasi KOHCTUTYLIMOHHO-NPaBOBOW CMbIC/ UCMONb3yeMon B OCHOBHOM 3aKoHe Poccum KaTeropuu
"nmyLwecTBo", KOHCTUTYUMOHHbIN Cyh Poccuninckon Gegepauun paHee npuLlen K BbiIBOAY, H4TO OHa
nofpasymesaeT toboe MMyLLECTBO, CBA3aHHOE C peannsalmelt npaBa 4YacTHOM U UHbIX (hOPM
COBCTBEHHOCTHW, B TOM YUC/1e UMYLLLECTBEHHbIE NpaBa, eC/in 3TN NpaBa NPUHALNeXaT LY Ha 3aKOHHbIX
OCHOBaHMAX. Kak cnefCcTBue, KOHCTUTYLIMOHHO-MPaBOBLIMY FapaHTUSAMIN OXpaHbl MpaBa COBCTBEHHOCTH
LOJKHBI 06ecneynBaTbCs U 6e3HaNNYHble AeHeXHble CPeACTBa, CYLLEeCTBYIOLME B BUAE 3aNnCK Ha
H6aHKOBCKOM cyeTe ux obnagaTensi, KOTOpPbIE MO CBOEN NpUpoae NpeacTaBnsioT coboi oxBaTbiBaeMoe
NOHATUEM NMYLLECTBa 0653aTenbCTBeHHOe TpeboBaHmne K BaHKy (MocTaHoBAeHNS OT 6 utoHa 2000 roga Ne
9-M, oT 13 pekabpsa 2001 ropa Ne 16-1, oT 28 aHBaps 2010 rofa Ne 2-1, oT 27 okTabpsa 2015 roga Ne 28-11
v ap.).

MpaBo rpakAaH Ha OKa3blBaeMble KPeAUTHbIMU OpraHu3aLmMaMm UHaHCOBbIE YCAYTI, B HaCTHOCTM YCayri
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no noroBopy 6aHKOBCKOro cyeTa, MMeeT hyHAaMEHTaIbHOe 3HaveHne a5 cBoboAbl SKOHOMUYECKON
LeATEeNIbHOCTM, MOCKOJIbKY AOCTYNHOCTb TaKUX YCAYr ABASETCSA OLHOM U3 KIOYEBbIX NPeanochiioK
MOJIHOLEHHOr 0, 3(h(heKTUBHOIO 1 PABHOMPABHOIO y4acTWA rpaXkaaH v puan4yecknx anu, B
NUMyLLLeCTBEHHOM 060pOTE, T.€. YC/IOBUEM OCYLLECTBJIEHUS MPaB, FaPaHTMPOBaHHbLIX CTaTbsMK 7 (YacTb 1), 8
1 34 (4acTtb 1) KoHcTuTyumm Poccniickon Pepepaunn (MoctaHoBnaeHne KOHCTUTYLMOHHOro Cyaa
Poccuinckon ®epepaumm ot 30 ntoHa 2021 ropa Ne 31-1). 370, B CBOtO 04epenb, 0bycoBANBaET
NoTpebHOCTb B AOMNONHUTENbHbLIX MEpPaXx, HanpaBIEHHbIX Ha NpeaynpeXAeHne HeCOCTOATENbHOCTH
(baHKpOTCTBA) KPEANTHBIX OpraHM3aLuii, ¢ TeM 4Tobbl 6611 0becneveH 6anaHc NpPaB 1 3aKOHHbIX MHTEPECOB
BCEX YY4ACTHMKOB MPaBOOTHOLLEHNI, CBA3a@HHbIX C OCYLLECTBIeHNEM BaHKOBCKMX onepaLunii.

3aKkpennas COOTBETCTBYOLWME Mepbl, (hefepanbHbli 3aKoHOAaTEeb BO UCMOJIHEHUe TpeboBaHmi cTaTen 1
(yactb 1), 2, 15 (yacTb 4), 17, 18, 19, 34 (4yacTb 1), 35 (yactm 2 n 3), 55 (vacTb 3) n 71 (NyHKTHI "B", "X",
"0") KoHcTuTyuumn Poccunckon ®epepaumm He MOXKET ONpenensaTb X NPon3BoabHO. OTHOLWEHUS
COBCTBEHHOCTY LO/MKHBI PErNAaMEHTMPOBATLCS UM NCXOAA U3 NPUHLIMMOB NPaBOBOr0 rOCyAapCTBa,
BKJItOYAA IOPUANYECKOE PABEHCTBO U CMPaBEAJIMBOCTb, @ TakXXe 13 Toro, 4To ntobbie BBOAUMbIE
thenepanbHbIM 3aKOHOM OrpaHMYeHna NpaB BAafeHNs, NoJIb30BaHNA 1 PacNOPSXKEHUS UMYLLECTBOM,
cB06OAblI NPeANPUHNUMATENLCKOW AeATEeNbHOCTM U CBOOOALI 4OrOBOPOB A0/KHbI NPpeaonpeaensThcs
HeobX04MMOCTbIO OXPaHbl KOHCTUTYLMOHHbIX LLleHHOCTeN, BbiTb 060CHOBaHHbLIMMK U COPa3MepHbIMU, HOCUTb
obWwuin n abCTpPaKTHbIN XapaKTep, He MMeTb 06PaTHON CUJbl U He 3aTparnBaTh CYLLECTBO
KOHCTUTYLIMOHHBIX MpaB, He HapywaTb aBTOHOMUIO BOJIN N UMYLLLECTBEHHYIO CAMOCTOATE/IbHOCTh
Y4aCTHMKOB COOTBETCTBYIOLWMX OTHOLIEHWI, HE AOMNYCKaTb HEMPAaBOMEPHOr0 BMeLlaTeIbCTBa B YaCTHbIE
Aena cobCTBEHHMKOB, KpeAMTOPOB 1 OOJKHUKOB M BMECTe C TeM obecneynBaTb COOTHECEHNE
npvHagnexallero AUy npaa cobCTBEHHOCTM C NpaBaMu 1 cBobogamu Apyrux auy, (MoCTaHOBIEHUS
KoHcTuTyumoHHoro Cyaa Poccuinckon ®enepauum ot 22 Hosbps 2000 roga Ne 14-M, oT 12 niona 2007 roaa
Ne 10-M, oT 14 maa 2012 roga Ne 11-1, oT 12 mas 2020 roga Ne 23-M n gp.).

B cumny KOHCTUTYLMOHHOIO MPUHLMMNA BEPXOBEHCTBA MpaBa v MMEILLEro KOHCTUTYLMOHHOE 3HaYeHne
NpUHLMNA HeAOMNYCTUMOCTY NPON3BOJILHOINO BMELLIATENbCTBA KOro-nnbo B YacTHble Aena (MyHKT 1 ctatbun 1
'K Poccuinckon ®epepaumm ) ntoboe BMeLlaTeNbCTBO NyOANYHON BNACTU B OTHOLLEHNS COBCTBEHHOCTU He
JO/KHO ObITb M3ObITOYHBLIM 1 HapyLWaTb 6anaHc Mexay 3aKOHHbIMU UHTepecamm obLLLeCTBa U
HeobX0AMMbIMM YCOBUAMU 3aLUUTbI MPaB JIMYHOCTK, YTO NpeanonaraeT pa3yMHy0 COPa3MepPHOCTb ero
KOHCTUTYLIMOHHO 3HA4YMMbIX Lefien N CpeacTB nx AOCTMXKeHNA. Bo BCAKOM Clyvae, MOCKObKY HUKTO He
MOXXeT ObITb INLLIEH CBOEr0 MMYLLECTBA UHAYe Kak Mo PeLleHnto cyaa, To Npu NPUHYANTENbHOM U3bATUN Y
CcobCTBEHHMKA NpUHaANexXallero eMy NMyLLIeCcTBa - He3aBMCKMMO OT OCHOBAHWUIN TaKOro U3bATUA - LO/KHA
NpenoCcTaBAATbLCSA BO3MOXHOCTb 3P (EKTUBHOIO OCYLLECTBAEHNS CyAebHOro KOHTPOS, KOTOPbIA MOXET
ObITb Kak NpeaBapuUTEbHbIM, TaK 1 MOCNEAYIOLNM, HO B MOJIHOW Mepe rapaHTUpyoLWwmM
HEMPUKOCHOBEHHOCTb COBCTBEHHOCTM (NoCTaHoBNEeHUS KoHCTUTyumnoHHoro Cyna Poccuiickon ®deaepaunmn
oT 24 hespansa 2004 roga Ne 3-[1, o1 16 nons 2008 roga Ne 9-I, o1 31 gHBaps 2011 roga Ne 1-, oT 10
nekabpsi 2014 roga Ne 31-M n ap.).

3. B cooTBeTCcTBMM C DefepabHbIM 3aKOHOM "O BaHKax 1 6aHKOBCKOW AeATensHOCTU" BaHKKN SBAATCA
KPeANTHBLIMW OpraHn3aumaMn, KOTOpPble MMEKT UCKIIYMTENbHOE NPaBo OCYLLECTB/ATb B COBOKYMHOCTK
cnepyoline 6aHKOBCKME onepaLmMmn: NpuBieYeHne BO BK1adbl AEHEXHbIX CPEACTB (U3MYECKUX 1
IOPUANYECKMX NNL, Pa3MeLLeHne YKa3aHHbIX CPeACTB OT CBOEro MMEHMN U 3a CBOM CYET Ha YC/I0BUAX
BO3BPATHOCTY, MAATHOCTMW, CPOYHOCTU, OTKPbLITNE U BefeHne HaHKOBCKUX CHETOB (hM3NYECKUX 1
IOpUANYECKMX NNl (YacTb BTOpas cTaTbk 1). Cnopbl MeXAy KpeauTHOWM opraHn3aumnen n ee KMeHTamu
(msmyeckumMn 1 LLPUANYECKUMN NLLAMK) pa3peLlaoTCcsa B MOpsAaKe, NpeaycMoTpeHHOM defepanbHbIMy
3aKOHaMM (4acCTb TpeTbs cTaTbyn 21). Ha geHexHble CpencTBa v UHbIE LLEHHOCTU IOPUANYECKNX 1
PU3NYECKMX KL, HaXOASALMECS Ha CHeTax U BO BKIaf4aX WM Ha XpaHEHWN B KPeAUTHOW OpraHu3aumnm, a
TakXXe Ha 0CTATOK 3JIEKTPOHHbIX AEHEXHbIX CPeACTB apecT MOXET ObITb HAaNOXKEH HE MHAYe KaK CyaoM ©
apbuTpaXKHbIM Cya0M, CyAbel, a Tak)Xe No NOCTaHOBJIEHNIO OPraHOB MNPeaBapUTENbHOIO CIeACTBUSA MPK
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Hann4um cyaebHoro peleHns (4acTb nepsas cTaTbh 27). Bknagynkamm 6aHka MoryT ObiTb rpaXaaHe
Poccuinckon ®epepalmm, MHOCTPaHHbIE rpa)kaaHe n nuua 6e3 rpa)kaaHcTBa. Bknagunkm ceoboHbl B
Bbibope baHKa A5 pa3MeLleHnsa BO BKAaLbl MPpUHaLNEXALLNX UM OEHEXHbIX CPeACTB 1 MOTYT UMETb
BKJ1aZlbl B O4HOM WJIN HECKONbKUX BaHKax (4acTu nepeas 1 BTopas cTaTbn 37).

O6Lwwme npaBuna 3aKOYEHNA 1 UCMONHEHNS A0roBopa 6aHKOBCKOr0 BKAaha 1 gorosopa 6aHKOBCKOro
cyeTa onpeneneHsl Npa)kgaHCKUM Koaekcom Poccunckon ®epepauum . Tak, ero ctatbs 834
yCTaHaBAMBaET, YTO No Aorosopy 6aHKOBCKOro BKada (feno3nTa) ogHa CTopoHa (6aHK), NpuHsaBLIas
MOCTYNUBLLYIO OT APYrOM CTOPOHbI (BKAag4YMKa) Wam NOCTYNUBLLYIO OS5 HEE [EHEXHYI CyMMY (BKNaa),
06a3yeTCs BO3BPAaTUTb CyMMY BKaAa W BbINAATUTb NPOLEHTbI Ha HEE Ha YC/I0BUAX U B MOPSALKE,
npenycMOTPEHHbIX fOroBopoM (MyHKT 1). [loroBop 6aHKOBCKOro BK/aAa, B KOTOPOM BKJIA44YMKOM SIBISETCS
rpakAaaHvH, Npu3HaeTca Ny6anyHbIM OroBOPOM (NMYHKT 2). K OTHOWeEHNAM 6aHKa 1 BKIagvmKa Nno cYeTy,
Ha KOTOpPbI BHECEH BKNa4, NMPUMEHAIOTCS NpaBuia o forosope 6aHKOBCKOro cyeTa, eC/IN NHOE He
npegycMoTpeHo rnaeon 44 "baHKOBCKUIN BKAa4" Ha3BaHHOrO Kogekca nanm He BbITEKAET M3 CyLLeCcTBa
noroeopa 6aHKOBCKOro Bknaga (MyHKT 3).

CornacHo ctaTbe 845 'K Poccuinckon ®egepaumm no gorosopy 6aHKoBCKoro cyeta baHk 0653yeTcs
NPUHUMATb 1 3a4NCNATb NOCTYNaOWME Ha CYET, OTKPbIThIA KANEHTY (BNagesbly cHeTa), AEHEXHbIE
CpencTBa, BbIMOJIHATL PACNOPSXKEHUS KANEHTA O NepevynCeHNN 1 Bblhavye COOTBETCTBYIOLLNX CYMM CO
cyeTa M NpoBeAeHWM ApYyrux onepauunn no cyety (NyHKT 1). BaHK MOXKET NCMOoNb30BaTb MMEoLMecs Ha
cYyeTe LeHexXHble CpecTBa, rapaHTMPYs NPaBo KaneHTa becnpenaTCTBEHHO Pacnops»XaTbCA 3TUMMK
cpencTeamm (NyHKT 2). baHK He BNpaBe onpeaensTb U KOHTPOANPOBaThL HaMPaBIEHUSA NCMO/b30BaHNS
JNEHEXHbIX CPeACTB KMEHTa W YCTaHaB/IMBaTb APYrne He NPeayCMOTPEHHbIE 3aKOHOM MU AOrOBOPOM
6aHKOBCKOro cHeTa OrpaHMyeHnsa nNpaBa KaMeHTa PacnopsXXaTbCa AEeHEXHbIMIU CPeACTBaMM MO CBOEMY
ycMoTpeHuto (NyHKT 3). MNMoMumo 3Toro, cTaTbsl 858 Ha3zBaHHOro Koaekca ocobo oroBapuBaeT, 4To, eC/n
NHOEe He NPeayCMOTPEHO 3aKOHOM UAN LOrOBOPOM, OFpaHNYeHME PacnopsXKeHUs AeHeXHbIMU CPeaCcTBaMu,
Haxo4AWMUMUNCS Ha CHETE, He AOMYyCKaeTCs, 32 UCKJIIDYEHMEM HalOXXEHNS apecTa Ha AeHeXHble CpeacTBa,
HaxoOsLWMeCs Ha CHeTe, UK NPMOCTAHOB/IEHNA OMepaLniA MO CYETY, B TOM yucsie 61oKnpoBaHus
(3amMopaXkmBaHmMA) LEHEXHbIX CPeACTB B C/ly4asx, NpeayCcMOTPEHHbIX 3aKOHOM (MyHKT 1).

/13 nprBeeHHOr0 3aKOHOA4aTENbHOIO PEryMpoBaHUS BbITEKAET, YTO BCe (hM3nYeCcKme nuua, BKaYas
paboTHUKOB (AO/MKHOCTHbLIX nL) BaHKa 1 ero uanmanos, Ha PaBHbIX OCHOBaHUAX 0b6nafatoT npaBoM bbiTb
BKJTaA4MKoM BaHKa 1 3aK/to4aTb C HAM AoroBop 6aHKOBCKOro cyeTa, CB060AHO BbibMpaTh OOHY UK
HECKOJIbKO KPeAUTHbIX OpraHm3auunin gnsa coBeplueHmns 6aHKOBCKUX omnepaumnin, KoTopble 0653aHbl
obecneynTb UM BO3MOXKHOCTb B to60e BpeMs 1CM0/1b30BaTb pa3MeLLEeHHbIE Ha COOTBETCTBYIOLMNX CHeTax
JlEeHEXHble CpeCcTBa. OTO B MOJIHOW Mepe CornacyeTcs C KOHCTUTYLMOHHBLIM Npu3HaHueM 1 cyaebHon
3alMTON rapaHTMPOBAHHLIX KaXXA0MY NpaBa MMEeTb NMYLLLECTBO B COBCTBEHHOCTM 1 NpaBa cBoboaHO
NCNonb30BaThb €ro A4Ja NpeanpuHNMaTeNbCKOM N MHOW He 3anpeLeHHONn 3aKOHOM 3KOHOMMYECKOM
AeATenbHOCTU (CTaTbd 2; cTaTbd 18; cTaThd 34, yacTb 1; cTaTba 35, 4acTn 1, 2 1 3; cTaTbha 46, YacTn 1 n 2,
KoHcTuTyummn Poccuiickon ®enepaumn).

4. OcnapvBaeMbIMuK MOJIOXKEHMAMM MOLANYHKTa 4 NyHKTa 12 cTaTbun 189 49 "YyacTune baHka Poccum mnm
AreHTCTBa B OCYLLECTBIEHNMN Mep Mo npeaynpexaeHunto baHkpoTcTea baHka" ®efepanbHOro 3akoHa "0
HeCcoCToATeNbHOCTU (6baHKPOTCTBE)" B TOM YMUC/e NpeayCMOTPEHO, YTO (hMHAHCOBas NOMOLLb NMyTeM
npvobpeTeHna [OMNOJIHUTENLHOMO BbINMYCKa akLU (BHECEHNSA LOMONHUTENLHOMO BKAaAa B yCTaBHbIN
KanuTan) 6aHKa 3a CYET AEHEXHbIX CPeACTB, cocTaBnAWwmMX ®oHA KOHCoMAauun 6aHKOBCKOr0 CEKTOPa,
C03aBaeMoro B cootseTcTemm ¢ PegepanbHbiM 3aKoHOM 0T 10 uions 2002 roga Ne 86-®3 "0 LleHTpasbHOM
6aHke Poccunckon ®enepaunn (baHke Poccum)", okasbiBaeTcs baHkoMm Poccuy npyn COBOKYMHOM
cobnlofeHNN HECKOBKIX 06A3aTenNbHbIX YC0BUA. OOHUM U3 3TUX YCJIOBUIA ABNSETCS NPeKpaLleHne
oba3aTenbcTB 6aHKa nepes AMUaMM, 3aHUMAOLUMKN JODKHOCTU, B YaCTHOCTW, PYKOBOAUTENS W IFNaBHOMO
byxrantepa dunmana 6aHka No KpeanTam, 3almMaM, AeN03NTaM U NHbIM TpeboBaHNAM B IEHEXHON hopMe.
MyHKkTOM 12 1 3TOW Xe CTaTbM OAHOBPEMEHHO YCTAaHOBJEHO, 4TO 0653aTeNbCTBa baHKa nepeq
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COOTBETCTBYIOLLMMY INLAMN NPEKPaLLaoTCa B LeHb YTBEPXKAEHMA NNaHa y4acTna baHka Poccuu B
OCYLLECTBJIEHNN Mep MO nNpefynpexaeHnto baHkpoTcTBa baHka. OfHaKo, ecnun Takne obg3aTeNbLCTBa
BO3HWKJIM U3 TPYLOBOro A4OroBopa (Kpome gonnaaT u HagbaBoK CTUMYMPYIOLLEr0 XapakTepa, MPeMuin n
WHbIX MOOLPUTENbHBIX BbINAAT), @ TakKXKe B CBA3M C TPe6OBaHMAMM O BO3MELLLEHUN NPUYMHEHHOMO Bpeda 1X
XKWU3HW WM 300POBbIO, OHW Nepef yKa3aHHbIMU JINLaMu He NpeKkpaLlalTcs.

MepeyncneHHble HOpMbl BKOYEHbI B PefepasibHblil 3aKoH "O HecocTosTeNbHOCTY (baHKpoTCTBE)"
®epnepanbHbIM 3aKoHOM 0T 1 Mas 2017 roga Ne 84-®3 n B HOPMaTUBHOM €[IMHCTBE C UHbIMW BHECEHHbLIMU B
Hero rnoJIoXKeHAaMKM, oroBapmBaoLLMMK YCJI0BUSA NCMOJIb30BaHWA cpencTs baHka Poccun ons
hrHaHCMpoBaHNa NpeaynpexaeHnsa 6aHKpoTCTBa 6aHKOB, HanNpPaBAEHbl Ha CO34aHNe AOMONHUTENbHbIX
MexaH13MOoB (hMHAHCOBOI0 0310POBIEHNS KPpeAUTHbIX opraHm3auni (baHkKoB), B TOM Y1cie nyTem
OKa3aHunsa UM PUHaAHCOBON nomoLLn. BmecTe ¢ TeM YacTblo 4 cTaTbn 9 PefepasnbHOr0 3akoHa OT 1 Mas
2017 roga Ne 84-03 66110 OTLENBHO NPEAYCMOTPEHO, YTO NPeKpaLLeHne COOTBETCTBYOLWMNX 0643aTeNbCTB
6aHKa no KpeauTaM, 3ariMaM, Aen03nTaM N UHbIM TPeBOBaAHNAM B AEHEXHON HOPMe PaCnpPOCTPAHAETCS U
Ha 0653aTeNbCTBa, MPABOOTHOLLEHUS MO KOTOPLIM BO3HUKAN A0 AHSA BCTYMAEHUS B CUIY LaHHOro
denepanbHOro 3aKoHa .

BeedeHune B 3aKoHOAaTeNbCTBO Poccuinckon denepaunm npasu, periaMmeHTUpyowmx Bonpochl
npeaynpeXxaeHns HecoCToATeNbHOCTH (BaHKPOTCTBA) KPeAUTHbBIX OpraHn3aunii, Kak cnegyeT us
NOACHUTENbHOWN 3aMnCKN K COOTBETCTBYIOLLEMY 3aKOHOMPOEKTY, MMEesI0 CBOEN Lesblo - Hapaay C UHbIMU
BHECEHHbIMY B PefiepasibHblil 3aKOH "O HeCoCToATeNbHOCTU (HaHKPOTCTBE)" N3MEHEHNAMN -
COBEpLUEHCTBOBaHME 3aKOHO4aTebCTBa 0 6HaHKPOTCTBE, B TOM YMCe COKpalleHne 06beMOB CPELCTB,
BblAenseMbix baHkoM Poccun Ha hmHaHCcoBoe 0340poBieHe 6aHKOB; NOBbILEHNE 3PDEKTUBHOCTY YPOBHS
KOHTPOJ15 32 NCMONb30BaHNEM CPeACTB, HarnpasJiseMbIX Ha (PMHAHCOBOE 0340PO0BJIEHNE; UCKIIOYEHNe
3aBNCMMOCTY PMHAHCOBOr0 034,0Pp0BNEHNS BAHKOB OT OMHAHCOBOI0 COCTOAHNS KOMMEPYECKOM
opraHu3aunm - CaHaTopa; Co3LaHne PaBHbIX KOHKYPEHTHbIX YCNOBUWA LeATENbHOCTU CaHUpyeMbix 6aHKOB 1
WHBIX KPeaUTHbIX OpraHu3aumi.

JoCTuxeHne AaHHOW Lenn AeTepMUHMPOBaHO 0co060i ponblo 6aHKOB (KpeaUTHLIX OpraHu3aunii) B
YCNOBUSX PbIHOYHON S3KOHOMUKM, @ MOTOMY B KOHEYHOM CHeTe O0TBEYaeT COXPaHEHMO CTabuabHOCTK
6aHKOBCKON CUCTEMbI, €T BO3MOXHOCTb ONTUMM3UPOBaTb (PUHAHCOBYIO MOMOLLb, OKa3blBAaeEMYIO
caHupyemoMy BaHKy co CTOpOHbl baHka Poccun, npefoTBpaTUTb OT3bIB AULEH3UN 1 BAHKPOTCTBO
KpeauTHON OpraHM3aumMm u TeM CaMbiM NO3BONSET BaHKy NPOAOKMTL NCMONHATL CBOM 06513aTeNbCTBa
nepen KpeauTopaMmn 1 BKNag4nkamu, a 3Ha4uT, cnocobCTByeT MUHUMKU3aUUN HebnaronpuaTHoOro
BO34ENCTBNA OTPULATESNbHBIX PE3yNbTaTOB AEATENbHOCTY Takoro 6aHka Ha NHTepecChl HeoNpeAeNeHHOro
Kpyra rpa)xaaH v lopuanyecknx nuu. 3To cornacyetcs ¢ TpebosaHmamn ctaTen 8 (4acTtb 1) m 751
KoHcTuTyLmmn Poccuninckon ®efepalimm, opueHTUpYyoWmMMmn hefepabHOro 3aKoHoAaTe N s Ha nouck
Hambonee AENCTBEHHbIX (Pe3y/bTaTMBHbIX) Mep NpefynpexaeHns 6aHKpPOTCTBa 6aHKOB, OTBEYAIOLLNX
CO3[aHuIo yCNI0BUiA Ans cBOOOAHOro nepemeLleHns ToBapoB, YCAYr U (OMHAHCOBLIX CPeAcTB 1 cBoboAbl
3KOHOMUYECKON AeATENIbHOCTH, YCTONYMBOr0 S3KOHOMUYECKOr0 POCTa CTPaHbl U MOBbILLEHNS
6narococtoaHna rpaxkaaH, obecnevyeHns cbanaHCMPOBaHHOCTM NpaB U 0683aHHOCTEN, COLNANLHOMO
NapTHEPCTBa, 3KOHOMUYECKOMW, MONTUYECKON U COLIMAJIbHON CONNAAPHOCTMN.

5. MpeaycMoTpeHHOe ocnaprMBaeMbIiMn NONOXKEHUAMN PefepasibHOro 3akoHa "O HeCOCTOATEIbHOCTM
(baHkpoTCTBE)" NpekpalleHne 06s3aTensCTB baHka neped ynpasaswowmMy paboTHrkamy 6aHka
06yC/I0BNEHO Mpe3yMnuMen, COrNacHO KOTOPOI Takne nnua BXOAAT B KPYr CYyOBLEKTOB, OT NMOJIHOMOYUIA
(LenCcTBMN U peLLeHnin) KOTOpbIX - BCIEACTBMUE UX JOJHKHOCTHOrO CTaTyca - NPSIMO 3aBUCUT OnpefesneHune
COAEPXXaHNA N peann3aumna KOHKPETHbIX HaMpPaBJIEHNN SKOHOMUYECKON NOANTUKKN BaHKa, 4To
nogpa3syMeBaeT npeTeprneBaHne UMM NoCneaCcTBUN NPUHUMAEMbIX PELLEHNI (COBEpPLUAEMbIX 4ENCTBUI) B
BMAE pe3y/nbTaToB AeATeNbHOCTM BO3rnaBaseMoro 6aHka, B TOM 4Ynucie CBUAETENbCTBYIOLLUX O ero
npenbaHKPOTHOM COCTOSIHUN.

Mexay TeM - C y4eTOM OTMeYeHHbIX NpK ornpeaeseHnn npegmeTa pacCMOTPEHWS Mo HacTosIWeMy aeny
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0COBEHHOCTEN NPABOBOro MNO0XKEHNS (USIMaNoB BaHKOB - CAMOCTOATENbHbIE AENCTBUS U PELUEHNS NNL,
3aMeLlalLLnX 4OMKHOCTM pykoBoauTens (a Tem 6onee rnasHoro byxrantepa) punnana baHka, Kak
npaBuo, He MOTYT OKa3aTb CyLLECTBEHHOro BAMAHNA Ha (hMHAHCOBOE noJjiokeHme baHka 1, Kak cieacTeme,
BbI3BaTb HEOOXOAMMOCTb OCYLLECTBIEHNS MEP MO NpeaynpeXxaeHnto ero 6aHKpoTCTBa.

TeM He MeHee pPYKOBOAMTENN U FNaBHble Byxrantepbl hunnanoB 6aHKOB (4TO HarI94HO NOLTBEPXKAAETCA B
Jenax C yjacTuem 3asButenen) bbiim - HECMOTPS Ha NPsSIMOe yKa3aHue nyHkTa 12 1 ctaTbu 189 49
depepanbHOro 3akoHa "O HecocToATeNnbHOCTY (BaHKpoTCTBE)" , COrNnacHO KOTOPOMY fiMLa, nosnaratoLme,
4yTo 0bsA3aTeNnbLCTBa baHKa nepen HUMK BbIIM NPeKpalLeHbl HEMPaBOMEPHO, BNpPaBe 0CMOpUTL
npekpalieHne Taknx 06a3aTenbCTB B CYAE, - PaKTUYECKMN NNLLIEHBI BO3MOXXHOCTU OCMOPUTL B Cylle
060CHOBAHHOCTb NPUMEHEHUSA K HUM YCTaHOBAEHHON NOAMYHKTOM 4 MyHKTa 12 3TON e cTaTbW Mepsbl B
BMAE NPEKpPaLLEHNS OeHEXHbIX 0053aTeNbCTB U, B YaCTHOCTU, AOKa3aTb OTCYTCTBMUE NPEeLMETHON
B3aMMOCBS3M MeXAy X COBCTBEHHbLIMU peLleHnaMn (encTeusamm, 6es3gencTemem) 1 HeobxoaMMoCTbIO
caHauum 6aHka. Mo cyTn, ocnapuBaeMbIMI 3aKOHOMOJIOXKEHMAMM Bblla 3aKpensieHa HEOMPOBEPXXNMas
npe3yMnuns TMYHON (MepcoHasibHON) NPUYaCTHOCTU PYKOBOAUTENEN U rNaBHbIX ByxranTtepos duananos
6aHKoB K 0bcTosTENLCTBAM (MpU4MHam), 0bycnoBmsLINM NOTPEOHOCTL B CaHaLUM COOTBETCTBYIOLLEN
KpeanTHON opraHmnsauumn. Mexay TeM nsa yCTaHOBAEHUS Ha3BaHHOW NPEe3yMMLUnN - BO BCAKOM Clly4Yae
NPUMEHNTENLHO K AAaHHON KaTeropum auL, - He YCMaTPMBaAETCA OCHOBaHUNA.

B pe3ynbTaTe pyKOBOAUTENN U FNaBHble Byxrantepsl (hnananos 6aHKoB Oblin NOCTaBAEHbI B MOI0XKEHNE,
KOr[a OHW He UMesIn KaKor-1nbo BO3IMOXKHOCTW, B TOM YKCI1e NocC/e Toro, Kak ®egepanbHbiM 3aKOHOM OT
23 anpens 2018 roga Ne 87-03 13 nepeyHs nnL, B OTHOLLEHUN KOTOPbIX MOXXET NPUMEHATLCSA
npekpaweHne 0653aTtenscTs baHka (NOANYHKT "B" NyHKTa 25 cTaTby 6), ObII0 N3BATO yKa3aHWe Ha 3TUX
i, - Bonpekun TpebosaHnam ctaTten 17 (4actb 3), 19 (yacTb 1), 21 (4acTb 1) n 46 (Yactn 1 n 2)
KoHCTuTyumn Poccuinckon ®efepaummn, a TakKe BbITEKAOWMM N3 HUX NPeanncaHnsaM NyHkTa 3 ctaten 1 n
nyHkTa 5 ctatbm 10 'K Poccuinckon ®epepaumm - 060CHOBaTbL B Cye Hagsiexallee NCNOoSIHEHNE UMUK CBOMX
JNOMKHOCTHbBIX MOJIHOMOYUIA (npaB 1 0693aHHOCTEN), @ 3HAYUT, U COBCTBEHHYI0 NPOMECCUOHANBHYIO
n06p0OCOBECTHOCTb, MPUTOM YTO HUKOMY He MOXET OblTb 0TKa3aHO B [lOKa3blBaHWUM TOro (hakTa, YTO ero
noeefeHne B KayecTBe CybbekTa COOTBETCTBYIOLLMX NPaBOOTHOLLEHWNA SBASANOCH Pa3yMHbIM U
0,006p0COBECTHBIM (MNOCTaHOBAEHUSA KOHCTUTYLUMOHHOro Cyaa Poccuinckon ®epepauun ot 27 okTabpsa 2015
roga Ne 28-M, oT 22 ntoHa 2017 roga Ne 16-M v gp.).

5.1. AHanM3npysa KpMTEPUN OrpaHNYeHNs KOHCTUTYLIMOHHbBIX NpaB 1 cBoboA, NPon3BOAHbIE OT CTaTbu 55
(4acTb 3) KoHcTUTyumum Poccuinckon ®epepaumm, KoHCTuTyumnoHHbin Cya Poccuinckon ®enepauun
nocnefoBaTeNbHO UCXOAMT U3 TOro, YTO OHM 0653bIBaIOT (hegepanbHOro 3aKkoHo4aTeNs npu
OCYLLEeCTBJIEHNN COOTBETCTBYOLLErO NPABOBOro pPeryanpoBaHms n3beratb NCKa>KeHUs CaMoro CyLLecTBa
KOHCTUTYLMOHHbIX MpaB 1 cBOBOA YenoBeKa U rpakaaHuHa. Llenn BBOANMbIX UM OrpaHUYeHNA SOJKHbI
ObITb HE TONBLKO IOPMANYECKM, HO U COLIMANbHO OMPaBAaHHbIMK, @ CaMy OFPaHNYEHMS - CONMOCTaBMMbIMU C
3TUMM LensaMun 1 oTeevatoWwmmm TpeboBaHnam cnpaBeaanBocTu. Mpy 4ONYCTUMOCTM OFPaHUYeHUSs
henepanbHbIM 3aKOHOM TOrO UM MHOMO MpPaBa B COOTBETCTBMMU C KOHCTUTYLMOHHO 0400pSEMbIMI LIEASMU
rocynapCTBY HaANeXUT NCMOJIb30BaTb HE Ype3MepHbIe, a TOJIbKO HEO6X04MMbIE U CTPOro
npegonpeaeneHHbie STUMK LensMmu mepsbl. MybanyHble MHTepeckl MOTyT ONpaBAbiBaTh 3aKOHOAATESbHbIE
OrpaHuYeHuns npae 1 cBoboa, NMLb €CN OHW COpa3MepPHbI COLManbHO HEOBX0AMMOMY pe3ybTaTy
(noctaHoBneHms oT 30 okTabps 2003 roga Ne 15-M, o1 22 wioHa 2010 roga Ne 14-1, oT 13 anpens 2017
roga Ne 11-M, ot 21 anpensa 2020 roga Ne 19-M v gp.).

KoHCTUTyumMOoHHbIN Cya Poccninckon Pepepaunm HeOAHOKpPaTHO obpallan BHUMaHWE TakXXe M Ha TO, Y4TO
Cynbl NPU pa3peLleHn KOHKPETHbIX e - B 0COOEeHHOCTM KOrAa OHM KacalTCs CMopoB 0 A4ONYCTUMOCTH
OrpaHNYeHNs KOHCTUTYLMOHHBIX NpaB 1 cBobof - 06583aHbl MCCneaoBaThb MO CyLWEeCcTBY hakTMyeckune
06CTOATENBLCTBA U HE BMPABE 3aMblKaTbCA Ha BbIACHEHWW OQHMUX Wb (POPMasbHbIX YCIOBMIA NPUMEHEHUS
HopMbl. IHoe npnBoAMA0 Bbl K TOMY, YTO MPaBO Ha CyAebHYI0 3alUNTY, rapaHTMPOBaHHOE CTaTbel 46
(4actn 1 n 2) KoHcTMTyumm Poccuinckon depepaunm, 0kasbiBasoch Obl CyLLECTBEHHO YLLEMJIEHHbIM
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(mocTtaHoBneHus ot 14 nonsa 2003 roga Ne 12-M, ot 10 mapTa 2017 roga Ne 6-I, o1 9 anpens 2020 roga Ne
16-1, o1 12 mas 2021 roga Ne 17-1 n ap.).

MprBeneHHble NpaBoBble No3nLny KoHCTMTYumMoHHoro Cyaa Poccuinckon defepaunm 03HavaioT -
NPUMEHNTENBHO K JILIAM, 3aHMMAIOLWMM JO/IKHOCTM PYKOBOAUTENS U rNaBHoro byxrantepa dunvnana
6aHKa, ecnn B COOTBETCTBUM C YCTAHOBJIEHHbIMU CTaTbsaMM 61 10 1 189 23 depepanbHOro 3akoHa "0
HeCoCTOATENbHOCTM (6aHKPOTCTBE)" KPUTEPMAMM HE ONPEAENEHO, YTO OHM OAHOBPEMEHHO ABAAIOTCS
KOHTpoAMpyloWwmMm 6aHK anuamMu, - HeCOrlaCoBaHHOCTL NOAMNYHKTa 4 NyHKTa 12 (B ocnapmBaeMon
pedakuumn) n nyHkTa 12 1 ctaten 189 49 naHHoro ®egepanbHOro 3akoHa , npegycMaTpuBaoLWmx B
KayecTBe 04HOro 13 06s3aTeNbHbIX YCII0BUA OKa3aHUs PMHAHCOBONM nomolmn 6aHKy npekpalleHue ero
0643aTenbLCTB MO KpeanTaM, 3aiMaM, Aeno3nTaM U UHbIM TpeboBaHMAM B AeHEXHON opMe, C
KOHCTUTYLMOHHbIMW TpeboBaHMAMN HEOBXOAMMOCTH, COPA3MEPHOCTM M CNPaBEAANBOCTY AONYCTUMOrO
OrPaHNYeHUs KOHCTUTYLMOHHOIO MpaBa KaXK4oro MMeTb UMYLLLEeCTBO B COBCTBEHHOCTH, BNaAETh,
NoJIb30BaTbCA U PACNOPSXaTbCA UM KaK € AMHOANYHO, TaK U COBMECTHO C APYrUMU AnLaMu, a Takxe
TpeboBaHMAMU ero 3hheKTUBHON CyaebHOM 3alnTbl. ITO AAE€T OCHOBaHWUA AJ19 BbiIBOAA O HECOOTBETCTBMM
ocrnapuBaeMblx MONOXKeHUN cTaTbaM 35 (4acTu 2 1 3), 46 (yactn 1 n 2) n 55 (4acTb 3) KoHCTUTYuUn
Poccuinckon ®epepaumu.

HeobocHoBaHHOE 1 HEMPOMOPLIMOHaNLHOE OrpaHNYeHe NPaB yYKa3aHHOW KaTeropun nuu ycyrybnsaercs
eLle 1 TeMm, 4TO, KaK 3TO MMEeJI0 MeCTO B Aenax C y4acTUeM 3aaBuTenen, JaHHbIe 3aKOHOMO0XKEHUSA He
nofpasymesaioT AuddepeHLnpoBaHHOr0 NOAX0Aa K NPeKpaLLeHNo COOTBETCTBYOLLMX 0693aTeNbCTB B
3aBUCMMOCTU OT obbeMa (pa3mepa) AEHEXHbIX CPeACTB, HaX0AAWMXCA Ha BAHKOBCKMX CYETaX TaKUX JNL,.
OHW He rapaHTUPYIOT COXPaHEHNS BO3MOXXHOCTM Pacrnops»XaTbCA TON YaCTblo LEHEXHbIX CPencTB, KoTopas
6blna chopMmpoBaHa TakKMMM AMLAMY 3@ CHET AOX0AO0B, MOYYEHHbIX B paMKax CoLmanbHoro obecneyeHuns,
0T NPOAaXV NMYLLLECTBA, HAaXOAMBLLEr0CS B IMYHOW U COBMECTHON (40neBoi) cobcTBEHHOCTH, NMbHO
NnocpeaCcTBOM BHECEHMS Ans noraweHns 6aHKOBCKOro KpeanTa Ha CYeT, cneumanbHO OTKPLIThIN B
KPeAMTHON opraHu3auny Aas 3TON Lenn, a Takke He npeanosiaraT BOCCTaHOBEHWSA X NPaBOMOYMI
cobCTBEHHMKA Ha AeHeXXHble CpeacTBa, 0653aTeNbCTBa MO KOTOPLIM BbIM NpekpalleHbl (x0T bkl 6e3
Ha4YMCNeHNA YCTaHOBJIEHHbIX COOTBETCTBYIOLWMM AOrOBOPOM MPOLEHTOB), B C/ly4ae yCMeLHoro
3aBepLUeHNs Npouenypbl (hMHAHCOBOrO 0340p0BAEHMA BaHKa.

5.2. MNpn3HaHne ocnapmBaeMbix NoN0XeHU ®efepasbHOro 3akoHa "O HecocToATensHOCTU (BaHKpoTCTBE)"
HEKOHCTUTYLIMOHHBIMI He TpebyeT nx yCTpaHeHNs U3 LeNCTBYIOLLEro NPaBoOBOro PEryimpoBaHus B
COOTBETCTBUM CO cTaTbeln 80 PefepanbHOro KOHCTUTYLIMOHHOrO 3akoHa "O KoHcTuTyumoHHom Cyae
Poccninckon ®degepaummn” , NOCKOJIbKY MPUMEHEHMNE K PYKOBOAMTENAM W rMaBHbIM byxrantepam ¢puananos
6aHKOB TaKOW Mepbl, Kak NpeKkpaLleHne nepen HUMKN 0653aTeNbCTB NO KpeanTam, 3alimaM, eno3nTam u
NHbIM TpeboBaHNAM B AeHEeXHON hopMe, Y)Ke aHHYIMpoBaHO ab3aLeM TpeTbUM NoANyHKTa "B" NyHKTa 25
cTaTbk 6 PefepanbHOro 3akoHa ot 23 anpena 2018 roga Ne 87-03 .

HecMoTpS Ha TO 4TO BblpaXKeHHbIe B HAcToALWEeM MOCTaHOBIEHUMN NMPaBOBbLIE NMO3ULMK HE
PacnpoCTPaHATCA aBTOMAaTUYECKU Ha UHBIX YNPaBAaoLWnX paboTHMKOB 6aHKOB 1 TeM bonee
KOHTpOAMpYoWmMX 6aHKK nnL, He UCKJTIIOYaeTCs NOAHOMOYME pefepanbHOro 3aKoHOAATENS YYeCTb
BbICKa3aHHbIe B HEM MpaBoBble No3uumm KoHcTuTyumnoHHoro Cyaa Poccunckon ®epepaumm ons
COBEpPLUEHCTBOBAHUA (M3MEHEHWNS, YTOYHEHMNS, OTMEHbI) MPaBOBOr0 PEryMpoBaHns OCyLLECTBSIEHNS - B
KayecTBe 04HOro 13 0653aTeNbHbIX YCI0BUA 0Ka3aHUs 6aHKy (hMHaHCOBOW MOMOLLM - TAKOW Mepbl, Kak
npekpaleHne ero 0643aTeNbCTB MO KpeauTaM, 3aliMam, Aeno3nTaM 1 MHbIM TPeboBaHMAM B LEHEXHON
opme nepep MHbIMK ynpaBAasowmmm paboTHMKamm HaHka.

B 4aCTHOCTW, MPUMEHNTENBHO K ClyYasaM BO3BpaLleHns baHka K HOpManbHOMY (PYHKLMOHMPOBAHMWIO Nocne
OCyLLEeCTBSIEHNA (peann3aunn) Mep No NnpesynpexaeHuto ero 6aHKpOTCTBa helepasibHbIA 3aKoHOAATENb
He JILEH BO3MOXXHOCTU NpeayCcMOTPEeTb MEXAHN3M BOCCTAHOBNEHUS 06593aTeNbCTB B OTHOLWEHUN NHbIX
ynpaBnstowmx paboTHNKOB BaHKOB, K eHEeXHbIM CPeACTBaM KOTOPbIX Ha cyeTax B 6baHke Bbiin
NpYMeHeHbl NOJIOXKEHUS NOANYHKTa 4 NnyHKTa 12 1 nyHkTa 12 1 ctaTteun 189 49 ®epepanbHoro 3akoHa "0
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HecocToATeNbHOCTY (6aHKpOTCTBE)" , B TOM YMC/1€ YCTAHOBUTDL MPU 3TOM KOHKPETHbIE OFpaHUYeHUs1, ecan
hopMunpoBaHMe Takux CPeacTB Bbi10 CBA3aHO C AOrOBOPHLIMU YCI0BMAMM COOTBETCTBYOLLMX
0653aTeNbCTB, OTKAOHALMMUCS B JYHLLYO CTOPOHY MO CPAaBHEHWUIO C YCNOBUAMU 1S APYTUX KIMEHTOB
BaHKa, a TakXXe eCcnun oA OeHeXHbIX 0093aTeNbCTB Nepes TakuMu AnLamm (B NX COBOKYMHOCTU) B 0bLuem
obbeme feHexHbIX 00653aTensCTB 6aHKa Ha AeHb YyTBEPXAEeHWA naaHa y4yactus baHka Poccum B
OCYLLEeCTBJIEHMUN Mep Mo npeaynpexaeHuto 6aHkpoTcTBa 6aHKa NpeBbiwana onpeaesieHHble
3aKoHoZaTesieM pa3yMHble npenesbl.

Mcxons M3 N3n0XEHHOr0 1 PYKOBOACTBYACh CTaTbaMU 6, 68, 71, 72, 74, 75, 78, 79 1 100 ®epepasibHOro
KOHCTUTYLIMOHHOI O 3aKoHa "O KoHcTuTtyumnoHHoMm Cyae Poccunckon ®enepaummn” , KOHCTUTYLUMOHHBIN Cy 4
Poccuiickon ®epepalimu

NnoCTaHOBW:

1. Mpu3HaTb B3aUMOCBA3aHHbIE NOJIOXKEHUSA NOANYHKTa 4 NyHKTa 12 (B ocnapvBaemMon pefakumm) n nyHKTa
12 1 ctaTtbn 189 49 depepanbHOro 3akoHa "O HecocToATENbHOCTY (BaHKPOTCTBE)" HE COOTBETCTBYOLWMUMU
KoHcTuTyumn Poccuinckon ®epepaumm, ee ctatbam 35 (4actm 2 u 3), 46 (4actm 1 n 2) n 55 (vacTb 3), B TOM
Mepe, B KaKOM OHUW yCTaHaBAMBaAMN He OTBeYaloLee KpUTeprnaM Heo6X0AUMOCTM U COPAa3MEPHOCTY 1 He
obecneyeHHoe 3hheKkTNBHON CyaebHON 3aWMTON NpeKpaLleHne B AeHb YTBEPXKAEHNS NaHa y4acTus
baHka Poccum B ocylecTBIeHUN Mep Mo npeaynpexxaeHnto 6aHkpoTcTBa baHka 06s83aTenbCTB HaHka Mo
KpeauTaM, 3alMMaM, Aeno3nTamM u nHbIM TpeboBaHMAM B eHEXHON hopMe nepes nuuamu, 3aMeLLaownumim
LOJDKHOCTM PYKOBOAUTENSA U rNaBHOro byxrantepa dunmana 6aHka, He OTHOCALLMMMNCS MPU 3TOM K
KOHTpOAUpyoLWmnM 6aHK nMuam, B Ka4ecTBe 04HOro 13 ob6sa3aTesnbHbIX YC0BMIA OKa3aHna baHky
(O1HaAHCOBOM NMOMOLLM MO NpeaynpeXxaeHnto 6aHKPOTCTBa.

2. MpaBonpuMeHUTESIbHbIE PELLIEeHUS, BbiIHECEHHbIe B OTHOLLIEHNMN rpa)kaaH KoHoBanoso HaTanbm
AHaTosIbeBHbI, JIbi4eBoi Bepbl AnbbepToBHbI, Marepo Jlapucel BanepbeBHbl 1 MutepHoBa BukTopa
ViBaHOBMYa Ha OCHOBaHWW 3aKOHOMOJIOXXEHU, MPU3HAHHbBIX HAaCToSAWMM MoCTaHOBEHNEM He
COOTBETCTBYOLWMMN KOHCTUTYUUN Poccminckon depepauun, nognexaT nepecMoTpy B YCTaHOBIEHHOM
3aKOHOM nopsiake.

3. MpekpaTnuTb NPON3BOACTBO NO HAaCTOALLEMY AeNly B HaCTW, KacatloLencs NpoBepkn KOHCTUTYLIMOHHOCTY
cTtatbn 56 MK Poccninckon ®Pegepaunn , Yactn 4 ctatbn 9 GegepanbHOro 3akoHa ot 1 mas 2017 roga Ne
84-®3 "O BHECEHUN N3MEHEHWI B OTAE/bHbIE 3aKOHOAaTe bHble aKTbl Poccuinckon Pepgepaunn” n absaua
TpeTbero noAnyHKTa "B" NyHKTa 25 cTaTbn 6 PefepasibHOro 3akoHa ot 23 anpena 2018 roga Ne 87-03 "0
BHECEHWN N3MEHEHWI B OTAENbHbIE 3aKOHOAaTe bHble akTbl Poccuiickon ®epepaymn'.

4. HacTosee MocTaHOBNEHWE OKOHYATENIbHO, HE NOANEXUT 06>XXKanoBaHWIO, BCTYMaeT B CUJTY HEMELJIEHHO
nocse NpoBO3rialleHns, eNCTBYET HENMOCPEACTBEHHO U He TpebyeT NoATBEPKAEHUS APYrMMI OpraHaMu
N [OJPKHOCTHBIMU NL@MU.

5. HacToswee MocTaHOBAEHNE MOAJEXUT HE3aMeIMTeNbHOMY ony6ankoBaHuio B "PoCCMACKON raseTe",
"CobpaHunm 3akoHoaaTenscTBa Poccuinckon ®epepaummn” n Ha "OduULmnanbHOM MHTEPHET-MOPTaNe NPaBOBON
NHopMaLnn" (WWw.pravo.gov.ru).

KOHCTUTYyuUMOoHHbIN Cya
Poccunckon ®epepalimm

Ne 58-I
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