00 oTKka3e B NPUHATUU K PACCMOTPEHMUIO XXanobbl rpa>kaaHUHA
CumMmakoBa Anekces BaneHTMHOBMYaA Ha HapyLueHUe ero
KOHCTUTYLMOHHBIX NPaB MOJMIOXKEHUSAMU NYHKTOB 3 U 15 yacTtu
BTOPOM cTaTbu 37, NyHKTa 3 YaCTU BTOPOM cTaTbM 38, nyHKTa 8
4acTu nepBoM cTaTbM 39, YacTU TpeTben cTaTbu 125, yacTu
LIeCTOM cTaTbM 162, NyHKTa 2 YacTU NEePBOM CTaTbM 221, cTaTbM
237 v yacTtu BTOpou cTtaTtbu 409 YronoBHo-npoueccyasbHOro
Kopekca Poccunckon depepauum
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N3MEeHeHNN

ONPEOENEHWNE

KOHCTUTYLINOHHOI O CYIA POCCUCKOW ®EQEPALINN

06 0TKa3e B NPUHATUN K PaCCMOTPEHNIO Xaflobbl rpa)kaaHnHa CMaKkoBa

Anekces BaneHTUHOBMYa Ha HapyLUeHWe ero KOHCTUTYLIMOHHbIX NpaB

NONOXKEHUSAMUN NYHKTOB 3 1 15 4acTu BTOpon cTaTbh 37, NyHKTa 3 4acTu

BTOpoM CTaTbn 38, NyHKTa 8 YacTu nepBomn ctaTbn 39, YacTn TpeTben

CTaTbh 125, YacTn wecTon cTaTbh 162, NyHKTa 2 4acTW NepBOM CTaTby

221, ctaTbu 237 1 4acTu BTOpON CcTaTbmn 409

YronoBHoO-npoueccyanbHoro Kofekca Poccunckon denepauun

ropog CaHkT-MNMeTepbypr 7 uioHs 2011 roga

KoHCTUTYLMOHHBIN Cya Poccuinckon @epepaunn B coctase lMpeacenatens B.[.3opbkuHa, cynen
K.B.ApaHoBckoro, A.W.bonuosa, H.C.boHaaps, IA.Fagxunesa, 0.M.aHunosa, J1.M.)Kapkoso#, [.A.KnnuHa,
C.M.KazaHuesa, M.N.Kneangposa, C.[.KHs3eBa, A.H.KokoToBa, J1.0.Kpacasynkoson, C.[1.MaBpuHa,
H.B.MenbHukoBa, HO0.0.PyaknHa, H.B.CenesHesa, O.C.Xoxpskoson, B.I.fpocnaBLeBa,

3aC/lyLWwaB B MNJIeHapHOM 3acefaHunm 3aknoyeHne cyabn K0.M.JaHnnoBa, NpoBOAUBLUEr0 Ha OCHOBaHWN
cTaTbh 41 PefnepanbHOr0 KOHCTUTYLMOHHOMO 3akoHa "O KoHcTuTtyumoHHoM Cyae Poccuinckon ®epepaummn’
npeaBapuTensHoe nlyveHue xanobel rpaxxgaHmHa A.B.CrnMakoBa,

yCcTaHOBMIM:

1. B cBoen xanobe B KoHCTUTYLMOHHBIA Cya Poccuinckon ®enepaumm rpaxaaHuH A.B.Cnmakos
ocrnapmBaeT KOHCTUTYLMOHHOCTb Ciefyowmx HOpM Yron0BHO-NpoLeccyanbHOro kogekca Poccumnckon
depepauymu:

CTaTbk 237 B ee B3aMMOCBSA3M C NOJIOXKEHUAMM MYHKTOB 3 1 15 YacTu BTOpON cTaTbn 37, NyHKTa 3 YacTu
BTOpOM CTaTbn 38, NyHKTa 8 YacTu nepBomn cTaTbh 39, YacTW WECTON CTaTbh 162 1 NyHKTa 2 YaCTu NepBon
CTaTbM 221, KaK JOMyCKaloLWmX, MO ero MHeHUo, MPoU3BOACTBO AOMO/HUTENBHOIO pacc/ieloBaHMA nNpu
BO3BpPaLLEHUN CYyLOM YFONOBHOIO Aena npokypopy;

4acTu TpeTben cTaTbl 125 n YacTn BTOpon cTaTby 409, Kak He NpeayCMaTpPUBAOLLMX B Ka4ecTBe
OCHOBaHMA A5 OTMEHbl AN U3MEHEHUS CyAebHbIX pelleHnin X HECOOTBETCTBME peLleHnAaM
KoHcTutyumoHHoro Cyna Poccunckon ®epgepauun.

A.B.CumakoB nosiaraeT, 4TO OCnapuBaeMble HOPMbI MO CMbICAY, NPUAABAEMOMY UM CIIOXMBLLEACA
NPaBONPUMEHNTESIbHON NPaKTUKON NpoTMBOpeYaT cTaTbsaM 15 (Yactn 1 n 2), 46 (yactb 1) n 49 (vacTb 1)
KoHcTuTyummn Poccuiickon depepaunn.

Kak cnegyeT n3 npeacTaB/iieHHbIX MaTepuasnos, MOCTaHOBAEHNEM CyAbM [TPUBOK3aNbHOIO PaoOHHOMO Cyaa
ropoda Tynbl oT 2 anpens 2009 roga B COOTBETCTBUM C MYHKTOM 1 YacTu nepBon cTaTbn 237 YK
Poccuinckon ®egepalmm yronosHoe geno no obsuHeHuto A.B.CumakoBa 1 Apyrux auL, B COBEPLLIEHUN
NPecTynaeHUn, NpeayCcMOTPEHHbIX YaCTAMN TPeTben 1 YeTBepTon cTaTbh 159 YK Poccuinckon ®epepaumu,
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AN YyCTPaHeHWs NPenaTCTBUN K ero cyaebHoMy pacCMOTPeHMto Ob1i10 BO3BPALLEHO NMPOKYPOPY, KOTOPLIV Ha
OCHOBaHMM NyHKTOB 3 1 15 YacTu BTOpon cTaTbmn 37 faHHoro Kogekca 5 nioHa 2009 roga Hanpasua geno
PYKOBOAWUTENO CNeACTBEHHON rpynnbl 415 NPOM3BOACTBA AOMOJIHUTENLHOIO paccaefoBaHns C
yKa3zaHuMaMmn o NpoBeAeHnmn paga ClefCcTBEHHbIX Y MHbIX NpoLeccyasibHbIX 4encTBuiA. Mpn 3TOM B
COOTBETCTBUM C MYHKTOM 3 4aCTV BTOPOM CTaTbM 38, MyHKTOM 8 4acTu NepBoi CTaTbh 39 1 HaCTbiO LIECTON
cTaTbk 162 YK Poccuiickonn Peaepaunn 611 yCTaHOBIEH CPOK AOMOSHUTENbHOIO CAeACTBUA MO Aesy B
npegenax mecaua.

BnocnencTsmm obLLMIA CPOK MpeaBapuUTENbHOro CIeACTBMA MO AaHHOMY ANy B CBS3U C HEO6X0AMMOCTbIO
Nnpon3BOACTBa AOMNPOCOB 6onee CTa CBUAETENEN, MPOBEAEHNS MHOMOYUC/IEHHbIX BbIEMOK (DUHAHCOBO-
OyxranTepckmx OKYMEHTOB, X OCMOTpa ¥ NpnobLieHns K MmaTepranam gena, a Takxxe 60bLLIOI0 Yncna
(PMHAHCOBO-3KOHOMMYECKIMX IKCNEPTU3 C LieSIblo YCTAaHOBUTL pa3Mep NPUYNHEHHOro NPecTynaeHnamMm
yuwepba HEOOHOKPATHO NpoAeBasica YNoJHOMOYEHHbLIMM INLAMK U B pe3ySibTaTe cocTaBua bosee Tpex
JieT.

LecTBNS NPOKypopa, BO3BPaTMBLUEr0 C/iIef0BaTes0 YrojoBHOE Ae10 AN NPpon3BOACTBa
LOMNOSHUTENIbHOr0 pacc/iefoBaHNs, N 4ENCTBUS ClIe[0BaTEeNS, BbIMOJHABLLIEr0 yKa3aHns NpoKypopa, Kak
HanpaBJIEHHblE Ha YCTPAHEHMWE HEMOJIHOThI NPeABaAPUTENbBHOr0 CaencTeus, bbiin 06>xanoBaHbl
3aWwmTHNKOM A.B.CMaKoBa BbILLECTOSLLEMY NPOKYPOPY, KOTOPLIN B YA0BAETBOPEHMM XKanobbl 0TKasan.
MocTaHOBJIEHMEM CyAbW 3apeYeHCKOro paioHHOro cyaa ropoaa Tyabl oT 17 deBpans 2010 roga 66110
0TKa3aHo B yA0BJIETBOPEHUN NOAaHHOW 3alnTHMKOM A.B.CuMakoBa B nopsgke ctaTbu 125 YMK
Poccuiickon ®enepaumm xanobbl Ha pelleHns ciefoBaTens 0 Bo3byXaeHNW Xo0aaTalcTBa O NPOANEHUN
CpOKa NpeaBapuUTEsbHOro CIeACTBUSA U 0 MPOBEAEHNN NO ey AOMNOJHUTENbHbLIX CNIeACTBEHHbIX A4ENCTBUI
A1 BOCMOJIHEHUSA HENOHOTbI NPeABapPUTESIbHOro C1eACTBMSA CO CChIIKOW Ha MOJI0XKEHNSA AaHHOI0
Kofekca, fonyckaroLme, no MHEHUIO Cyaby, MPOU3BOACTBO AOMOJIHUTENILHOINO pacc/iefoBaHns nocje Toro,
KaK cyg BO3BpaTW/ YroJIOBHOE Lesi0 MPOoKypopy.

CynebHas Konnerns rno yrosoBHbIM fenam Tynabckoro 061acTHOro cyfa, oCcTaBnss 6e3 n3mMeHeHns 370
NoCTaHOBJIEHME, B KacCaLMOHHOM onpeaeneHunm ot 7 anpend 2010 rofa ykasana, 4To peLleHus
cnepoBaTens ABAATCA 3aKOHHbIMU, MOCKOJIbKY OCHOBAHbI Ha MOMOXEHNAX MYHKTa 2 4acTu NepBON CTaTby
221 v ctaTtbu 237 YIK Poccuiickon ®epepaumm, npeaycMaTpmBaloLmnx, B YaCTHOCTKM, MNOJHOMOYME
NPOKypopa BO3BPaTUTL YrOJIOBHOE Ae10 C/iefloBaTesto 418 NPoBefeHNA LOMNONHNTESIbHOMO
paccnenoBsaHus.

B noctaHoBneHmm ot 20 nonsa 2010 roga ob oTkase B yA0BAETBOPEHNM HAA30PHON Xanobbl cyaba
Tynbckoro 061acTHOro cyna, KpoMe Toro, ykasan, 4To peweHns KoHcTutyumnoHHoro Cyaa Poccuinckon
depnepaumm, B CUy KOTOPbIX NMPW BO3BPALLEHNN CYyAOM B COOTBETCTBUM €O cTaTben 237 YIK Poccuinckon
depnepaumm yrosioBHOrO fesia NpoKypopy UCKJYaeTCs BOCNOSIHEHNE HEMOJIHOThI NpeABapuTelbHOro
CNefCTBUSA, He ABASIOTCA OCHOBAHWEM A5 OTMEHbI 06)KaslyeMbix CynebHbIX pelueHnid. BepxoBHbin Cyg,
Poccuinckon ®epepalmm B yA0BAETBOPEHNN HAaA30PHOM »Kan0bbl Ha peLleHns CyaoB NepBomn 1
KaCCaLWOHHON MHCTaHLMIA TakXXe 0TKa3an (nocTtaHoBneHne oT 6 okTabpsa 2010 rona).

2. CornacHo ctaTbe 237 YINK Poccuinckon depepauum cyabs No XoAaTalncTBY CTOPOHbI UK MO COBCTBEHHOM
NHULMATUBE BO3BpPaLLAeT YyroJoBHOE A0 NPOKYPOPY AN1A YCTPaHEeHNS NPensTCTBMI ero pacCMOTPEHUS
CyOOM B C/lyYasx, ecaiv: 06BMHUTENbHOE 3aK/I0YEHNE U 0OBMHUTENbHbIA aKT COCTaBAEHbI C HApPYLUEHNEM
TpeboBaHWIN AaHHOrO KofdeKkca, YTo UCK/I04YaeT BO3MOXXHOCTb MOCTAHOBAEHNSA CyA0M NPUroBOpa WJn
BbIHECEHUS MHOIO PELLEHMS Ha OCHOBE 3TOr0 3aKJ/IYEHNS UK aKTa; KON 06BUHUTENIbHOMO 3aKJIYEHNS
N 06BMHNTENLHOIO aKTa He Oblna BpyyeHa 06BMHAEMOMY, 3a UCKIOYEHNEM ClyYaeB, Korha Cya
npu3HaeT 3aKOHHbLIM 1 0B60CHOBaHHbLIM peLLeHne NPoKypopa, MPUHATOE UM B MOPSAAKE, YCTaHOBIEHHOM
YacTblo YeTBEPTOMN CTaTbM 222 AW YaCTblo TPETbEN CTaTbh 226 AaHHOro Kogekca; eCcTb HE06X0AUMOCTb
COCTaBNEHNS 0BBUHNTENBHOMO 3aKM0YEHNS NN 0BBUHUTEIbHOrO akTa Mo YroA0BHOMY Aeny,
HanpasJIeHHOMY B Cy[ C NOCTAaHOBJIEHNEM O NPUMEHEHUN NPUHYANTENIbHON Mepbl MeAULMHCKOr0
XapakTepa; UMelTCA NpeayCcMOTpeHHble cTaTbel 153 gaHHOro Kogekca oCHOBaHWUS ANS COeANHEHMS
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YrOI0BHbIX AeJ1; NPy 03HaKOMJIEHUN 0BBUHAEMOro C MaTeprasaMin YyroaoBHOro Aefa eMy He Bbiin
pa3bsACHEeHbl NpaBa, NPeayCMOTPEHHbIE YacTbio MNATON cTaTbh 217 paHHoro Kogekca (Y4acTb nepsas); npu
BO3BpaLLEHNN Yyrof0BHOIO Aefla NPOKYpopy CyAbs peLaeT BONPOC 0 Mepe npecevyeHns B OTHOLLEHUN
06BMHAEMOro; Npu HeobxoAMMOCTY CyAbs MPOANEBAET CPOK COAepKaHMs 06BUHAEMOro Nog CTpaXken ans
NPOU3BOACTBA CIEACTBEHHbLIX U MHbIX NPOLEeCCYanbHbIX LENCTBUN C Y4ETOM CPOKOB, MPedyCMOTPEHHbIX
ctaTtben 109 gaHHoro Kogekca (4acTb TpeTbs).

2.1. KoHcTuTyumsa Poccrninckon ®eaepalmm NpoBo3rnallaeT YenoBeka, ero npasa v cBoboabl BhiCLUEN
LEHHOCTbI0, @ Npu3HaHue, cobnoaeHne 1 3alWmnTy NpaB 1 cBobol YenoBeKa M rpaXkaaHuHa - 0653aHHOCTbIO
rocyfapcTBa; Npasa 1 cBoBOALI Ye0BEKa U FpaXkAaHMHa B Poccminckon depepauunn Kak mpaBoBOM
rocyfapcTBe NPU3HAOTCA U rapaHTUPYIOTCA COrflacHo obLienpu3HaHHbIM MNPUHLMAAM 1 HOPMaM
MeXAYHapo4HOro npasa u B COOTBETCTBMM C KOHCTUTYUMEN Poccminckon ®epepaun, OHU onpeaensoT
CMbICJ1, COAEPXKaHME U MPpUMEHEHNEe 3aKoHOB 1 obecneynBaloTcs npasocyanem; B Poccuickon ®epepavmm
rapaHTMpyeTCs rocyaapCTBEHHas, B TOM Yyncne cyaebHas, 3almTa npaB 1 cBobO YesioBeKa 1
rpakg4aHvHa, KaXkabli BNpase 3allmiiaTbh CBOM NpaBa 1 cBoboabl BCeMu cnocobamu, He 3anpeLLeHHbIMK
3aKOHOM, a pelleHmns 1 gencTems (nnm 6esnencTene) opraHoB rocyaapCTBEHHOW BAACTU U AOKHOCTHbIX
My MoryT 6bITh 06)kanoBaHbl B cya (ctateun 1, 2, 17, 18, 45, 46 n 118 KoHcTuTyumm Poccriickon
depnepaumm).

Cyn, ocywiecTBastoWwmnin cyaebHyto BnacTb, B TOM YMCae MOCPEACTBOM YroJIOBHOrO CyA0Mpon3BOACTBa Ha
OCHOBE COCTA3aTe/IbHOCTM M paBHOMpPaBus CTOPOH (CcTaTbs 118, 4acTb 2; cTaTbs 123, YacTb 3,
KoHcTuTyummn Poccuinckon depepaunn), B Xoae Npon3BoACcTBa Mo A&y He MOXKET CTaHOBUTLCA HU Ha
CTOPOHY 06BMHEHNS, HW Ha CTOPOHY 3aLUTbl, MOAMEHSATb CTOPOHbLI, MPUHMMas Ha cebs nx npoueccyanbHble
NpaBoOMOYMSA, @ AOJKEH 0CTaBaThCs 06bEKTUBHbLIM 1 BecnpucTpacTHbIM apbuTpoM.

13 Takoro »xe MOHNMaHNA CTaTyca cyaa MCXoaaT KOHBEHLMSA 0 3alLMTe NpaB Yes0BeKa U OCHOBHbIX cBOBOL
(cTaTbsa 6) 1 MexxayHapo4HbIA NAKT 0 rPaXkKAaHCKMX U MOANTUYECKUX NpaBax (CTaTbsa 14),
NPOBO3raLlaloLMe, YTO KaXK b, KOMY NPeLbsBIEHO YroN0BHOE 06BMHEHNE, UMEET MpPaBo Ha
cnpaBeanuBoe pa3brpaTenbCTBO €ro Aefla KOMNETEHTHLIM, HE3aBUCUMMBIM 1 HeCnpUCTPacTHLIM CYyLOM,
CO34aHHbIM 1 OEACTBYIOLWMM Ha OCHOBAHWUN 3aKOHa, a Takxe ofobpeHHble pe3osoumnein IKOHOMUYECKOrO 1
CouwnansHoro Coseta OOH 1989/60 oT 24 mas 1989 roga Mpouenypbl 3hHEKTUBHOMO OCYLLLECTBIEHNS
OCHOBHbIX NPUHLMNOB HE3aBUCUMOCTU CyAebHbIX OpraHoB, COrlaCHO KOTOPbIM, B HaCTHOCTU, HU OT OA4HOr0
CyZbW Henb3si TpeboBaTh BbIMOJHEHNS (DYHKLMIA, HE COBMECTUMBIX C €r0 HE3aBUCMMbIM CTaTyCOM.

2.2. KOHCTUTYUMOHHBIA Cypa Poccuinckon ®efepaLuy B CBOUX peLLeHUsX NocaefoBaTebHO
npuaepXmnBancs BbipaboTaHHOM MM MPaBOBOW MO3ULUK, B CUJTY KOTOPOW Ha Cyll HE MOXXET ObiTb BO3JI0XKEHO
BbINOJIHEHME KaKnX Bbl TO HM BbI10 (hYHKLMIA, HE COrNacyoLMXCS C ero Nos0KEHNEM oOpraHa NpaBoCcyans:
BO36y>X[eHWe yros0BHOIO NpecieoBaHNA 1 NoAAepXKaHue 0bBNHeHNS nepes CyLoM ABASIOTCS 3a4a4en
CneunanbHbIX OPraHoB - f03HAHUS, NPeABapUTENbHOI0 CNeACTBUS U MPOKYpaTypbl, TOr4a Kak cyn obs3aH
06BEKTMBHO OLLeHMBATb 3aKOHHOCTb U 060CHOBAHHOCThL BbIABUMAaEMOro NPOTMB N1La 06BUHEHNS, NpoBepss
pe3ynbTaTbl X AEATENbHOCTH, @ TaKXXe pacCMaTpMBas »asiobbl Ha AENCTBUA U PELEHNS LO/MKHOCTHbIX
NN, OCYLLECTBASIOWMX YrON0BHOE CYLONPOM3BOACTBO Ha AOCYAEOHbIX CTaamMsX.

Onupascb Ha faHHYO NPaBoOBYIO NO3ULNIO, KOHCTUTYUMOHHBLIN Cya Poccuinckon ®enepauum B
MocTtaHoBseHun ot 20 anpensa 1999 roga N 7-1 npu3Han He COOTBETCTBYOWMMN KOHCTUTYLMK Poccuinckom
defepalln NOAOXKEHUSA MYHKTOB 1 1 3 4acTy NepBon cTaTbl 232 1 YacTy nepBon cTaTtbmn 258 YMNK PCOCP,
Kak BO3/aratoLme Ha cyn 0643aHHOCTb M0 COBCTBEHHON NHMLMATUBE BO3BpaLLaTh YrOJIOBHOE N0
NPOKYpOpyY B C/ly4ae HEBOCMOSHMMON B CyAebHOM 3aceaHnmn HEMOMHOTLI PacCNeoBaHNS, @ TakxXe npu
Ha/IMYMN OCHOBAHMI A5 NPeabsABIeHNS 06BUHSEMOMY APYroro 06BUHeHUs NMbo AN U3MEHeHMs
06BMHEHNS Ha Bonee THKKOE MK CYLLeCTBEHHO OTANYatoLLLeecs No pakTU4ecKMM 06CcToaTeNnbLCTBaM 0T
06BMHEHNA, coaeprKalLerocs B 00BUHNTENBHOM 3aKM04eHMU, MOCKO/IbKY Takoe Bo3BpalleHne GakTuyecku
NPVBOAMNT K OCYLLECTBIEHUIO CYJOM HE CBOMCTBEHHON eMy 00BUHNTENBHON DYHKLMN,

BmecTe ¢ TeM NyHKT 2 YacTu nepson ctatbu 232 YMNK PCOCP, fonyckaoLwuii BO3BpaLLeHne yroaoBHOro
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fAena NpoKypopy A15 YCTPaHEeHUS CyLeCTBEHHbIX HapyLleHW YroN0BHO-NPOLLeCCYasibHOro 3aKoHa, eciu
3TO He CBSA3aHO C BOCMOJIHEHWEM HEMOJIHOThLI NPOU3BEAEHHOr0 LO3HAHMA UK NpeaBapuTENbHOro
cnencteus, NMoctaHoeneHmem KoHCTMTyumoHHoro Cyaa Poccuinckon ®egepauun ot 4 mapta 2003 roga N 2-
I Npr3HaH He NpoTMBOpeYaLlLM KoHCcTuTyummn Poccunckon ®enepaumu.

KoHCTUTYLMOHHbIN Cya Poccninckon degepaumm NCXo4ua npy 3TOM M3 TOro, YTO AOMYLLIEHHOe OpraHamu
npenBapuTeNIbHOro0 pacciefoBaHNs CyLLEeCTBEHHOE NpoLeccyanbHoe HapyLleHe ABASETCA NPenaTCTBMeM
L1 pacCMOTpPeHNs fiena, KOTopoe Cy[ He MOXeT YCTPaHUTb CaMOCTOATESIbHO U KOTOPOE, KakK MNoBJieKLLee
JINLLIEHME AW CTECHEHME FrapaHTUPYyeMbIX 3aKOHOM MpaB Y4aCTHUKOB YroJIOBHOMO CyA0MNpOM3BOACTBA,
NCK0YaeT BO3MOXXHOCTb MOCTAHOBEHNS 3aKOHHOIO M 060CHOBAHHOMO NMPUroBopa U PaKTUYECKMN He
Mo3BOJIAET CyLy peann3oBaTh BO3/I0XKEHHYIO Ha Hero KoHcTuTyumen Poccminckon ®egepaunm QyHKLMIO
OCYLLLeCTBJIEHNS NPABOCYANA; TakMe NpoLecCyalibHble HapyLLeHNS He KacalTCa HU (haKTUYeCKmnx
06CTOATENLCTB, HN BOMPOCOB KBaAN(UKaLNN OENCTBUN U LOKA3aHHOCTW BUHbI 06BUHSAEMBIX, @ UX
yCTpaHeHWe He NpeanosiaraeT AOMOJIHEHNE paHee NPeabsAB/IEHHOr0 06BMHEHNS; HaNpPaBAs B 3TUX
CNyyasx yroaoBHOe esio NPOoKYypPopY, CyA HE NOAMEHAET CTOPOHY 06BMHEHUS, - OH JINLLbL YKa3bIBAET Ha
BbISIBJIEHHbIE HapYLLEHNS, yWeMasaoLwme npaBa y4acTHUKOB YroJIOBHOrO CyA0MNpoM3BOACTBa, TPebys ux
BOCCTaHoBNeHUS. Kak 0TMeTun KOHCTUTYUMOHHbIN Cya Poccninckon depepaunn, BO3BPaLLEHNE YrOSI0BHOMO
[iesia NpoKypopy MMeeT LieSibio NpuBeeHne npouenypbl npegsapuTesibHOro pacc/iieoBaHns B
COOTBETCTBUE C TPEOOBAHNSAMM, YCTAHOBJIEHHLIMM B YFOJI0BHO-MPOLECCYaJIbHOM 3aKOHe, 4TO AaeT
BO3MO>XHOCTb MOC/Ie YCTPaHEHUS BbISBAEHHbIX CYLLECTBEHHbIX NPOLIECCYasIbHbIX HAapYLUEHWIA 1
npenocTaB/ieHns y4aCcTHUKAM yroJIOBHOrO Cy40MNpOM3BOACTBA BO3MOXKHOCTY peasim3oBaTb
COOTBETCTBYIOLLME MpaBa BHOBb HaNpaBUTb AEN0 B CYA, A8 PaCCMOTPEHNS MO CYLLECTBY U NMPUHATUS
peleHns; TeM caMbiM 06ecne4ynBaTCs rapaHTMPOBaHHbIE CTaTbAMK 46 1 52 KOHCTUTYumMmM Poccminckonm
depfepaunm NpaBo KaXxAoro, B TOM 4ymcne 06BMHAEMOro, Ha CyaebHyto 3alunTy U NpaBo NOTEPNEBLLErO Ha
AOCTYN K MPaBOCyANI0 N KOMMEHCALMIO NpUYnHEHHOro ywepba.

MpasoBas no3numnsa KoHcTutyumoHHoro Cyaa Poccninckonn denepaumm, COrfnacHO KOTOPOW NpoBedeHne
LONOJIHATESIbHOr0 pacc/efoBaHNs Nocje BO3BPaLLeHnsa CylJOM YroJI0BHOro Aesia NpoKypopy, Kak
HapyLlalLwee 0THOCALWMECS K OCYLLECTBEHMIO NPAaBOCYANA NPUHLNMbLI pa3feneHns BlacTen,
COCTS3aTeNbHOCTU 1 PaBHOMNPaBMA CTOPOH CYA0NPOM3BOACTBA, @ TakXKe MPaBO KaXkAoro Ha cyaebHyto
3awmTy (cTaTba 10; cTaThd 46, YacTb 1; cTaTbha 123, YacTb 3, KOHCTMTYumMmn Poccuinckon depepaunn),
HeOoMyCTMMO, N3JI0XKEHA M B PELUEHMNAX, KacatoWwmnxcsa HOPM Yro0BHO-NPOLLeCCyalbHOro Koaekca
Poccuiickon ®epepaumm.

Tak, B MocTaHoBAeHUN KOHCTUTYUMoHHoro Cyna Poccuiickon ®enepauun ot 8 nekabps 2003 roga N 18-
YyacTb nepBas cTaTbh 237 YIK Poccninckon degepaumm NnpnsHaHa He npoTmeopeyaLlen KOHCTUTYLmm
Poccuinckon ®egepalimm, NOCKObKY COAEPKALLMECS B HEN NMOJIOXKEHMNSA MO CBOEMY KOHCTUTYLIMOHHO-
NpPaBOBOMY CMbIC/y B CUCTEME HOPM HE UCKJIIOYaloT NpaBoMoYMe cyaa no Xo4aTancTey CTOPOHbI AKX MO
cobCTBEHHOW MHMLMATMBE BO3BPATUTb YFOOBHOE LE0 NPOKYPOPY A5 YCTPaHEHMSA NPenaTCTBUAN K ero
PacCMOTPEHMIO CyA0M BO BCEX CyYasix, KOorga B gocyaebHoM npom3BoacTBe Oblin AOMNyLLEHbI
CYLLEeCTBEHHbIE HaPYLUEHNS 3aKOHa, HE YyCTpaHUMble B CyaebHOM Npou3BOACTBE, €C/M BO3BpaLLeHWe fena
He CBSA3aHO C BOCMOJIHEHWEM HEMOJIHOTbI MPOBEAEHHOr0 A03HAHWA UV MPeABapUTENbHOrO CIeACTBUA. ITO
lMocTaHOBJIEHME COXPaHAET CBO CUY U OENCTBYET B HACTOSLLLEE BPEMS B OTHOLLEHNMN YaCTN NEPBOM
cTaTbm 237 YMNK Poccuinckon depepauun (pefakLma KOTOPoW, B OTAUYME OT UHbIX YacTen AaHHON CTaTby,
He n3meHeHa PepepanbHbIM 3aKOHOM OT 2 fekabps 2008 roga N 226-®3), 4To NoATBEPANI
KoHcTuTyumoHHbIN Cya Poccninckon ®Pepepaunn B OnpeneneHum ot 13 okTa6psa 2009 roga N 1149-0-0 u
APYIMX CBOUX peLUeHnsX.

2.3. MpuBeeHHas npasoBas no3nuunsa KoHctutyumnoHHoro Cyna Poccunckon ®denepaunm BOCAPUHATA
npaBonNpuMeHNUTENbHON NpakTuKon. Tak, NMneHym BepxosHoro Cyaa Poccuinickon depepauny B NyHKTe 14
noctaHosseHns oT 5 MmapTa 2004 roga N 1 "O npuMeHeHMn cygamum HOpM YronoBHO-NpoLieccyasbHoro
Koaekca Poccuinckon depepaunn” ykasan ciegytoulee.
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MoA AonyLleHHbIMU MpU COCTaBAEHUN 0BBMHUTENBHOIO 3aKJIIOYEHUS N 0BBUHUTENBHOrO aKTa
HapyLeHusMu TpeboBaHU yroa0BHO-NPOLLECCYaNbHOrO 3aKOHa CeayeT NoOHMMaTh TakMe HapyLleHns
cTaTen 220 n 225 YNK Poccunckon ®epepaumm, KOTOpble UCKIOYa0T BO3MOXXHOCTb NMPUHATUS CYA0M
peLleHns no CyLecTBY fefla Ha OCHOBaHWM 3TOr0 3aK/l04eHNa UK akTa. B 4acTHOCTM, UCKIIYaeTCs
BO3MOXXHOCTb BblHECEHMSA CyAebHOro peLleHns B Ciay4vasx, Korga o6BuHeHne, N310XeHHOe B
06BUHVTENIBHOM 3aKJII0YEHUN NN 0BBMHUTENBHOM aKTe, He COOTBETCTBYET 0OBUHEHNIO, N3/10XKEHHOMY B
NMOCTAHOBMIEHWUW O MPUBJIEYEHNMN B Ka4eCTBE 06BMHAEMOro; Koraa 06BUHNTENLHOE 3aK4eHne nu
06BMHUTEbHBIN aKT He NOANUCaHbl CiefoBaTesieM, Jo3HaBaTeneM nnMbo He yTBepXAeHbl MPOKYPOPOM;
Koraa B 06BMHMTENIbHOM 3aKYEHUN AN 06BUHNTENLHOM aKTe OTCYTCTBYIOT yKa3aHWe Ha npoLsbie
CyAnMOCTU 06BUHAEMOrO, faHHbIE O MECTe ero HaX0XAeHus, 0 NoTeprnesBLleM, ec/in OH Bbla yCTaHOBAEH NO
neny, n ap. Ecnn Bo3HnkaeT He0BX0AUMMOCTb YCTPAHEHUS NHbIX NPENSTCTBWIA PacCMOTPEHMWS YIOJIOBHOMO
[iena, yKa3aHHbIX B MyHKTax 2-5 4acTu nepBon cTatbu 237 YK Poccunckon depepaunu, a Takxe B Apyrmx
Cyyasx, Korga B gocyaebHom nponsBoacTBe bblan fONyLeHbl CyLLeCTBEHHbIE HAapYLLEHNS 3aK0Ha, He
yCTpaHuMble B cynebHOM 3acefaHunn, a yCTpaHeHNe TakMX HapyLIEHWNI He CBA3aHO C BOCMOJIHEHNEM
HernosIHOTbl NPOU3BEAEHHOr0 A03HaHWA AN NPefBapUTEeNbHOMO CeACTBUSA, CYyAbS B COOTBETCTBUN C
YaCTb0 MEPBON YKa3aHHOW CTaTbh N0 COBCTBEHHON UHULMATUBE U MO X04aTaNCTBY CTOPOHbI B MOPSAKE,
npefycMoTpeHHOM cTaTbsiMK 234 1 236 3Toro Kofiekca, BO3BpalllaeT Aeso NPoKypopy Oas yCTpaHeHus
LOMNYLLEHHbIX HapyLWeHUi. B Tex cyyYasx, Korha cyLeCcTBEHHOE HapyLleHne 3akoHa, AonyLeHHoe B
pocynebHom ctagmm u sBasoLLeecs NpensaTCTBMEM K paCCMOTPEHMIO YTOI0BHOMO Aea, BbIABEHO npu
cynebHom pasbupaTenscTse, Cy4, €CAN OH HE MOXKET YCTPaHUTb Takoe HapyLLeHe CaMOCTOATENbHO, Mo
X04aTancTBy CTOPOH UK MO CBOEW MHMLMATMBE BO3BPpaLLaeT AeJ10 NPOKYPOopY 4S8 YCTPaHEeHUS HapyLLIeHUs
npw yCN0BUM, YTO OHO He By eT CBA3aHO C BOCMONHEHMEM HEMOHOTbI MPOM3BEAEHHOIr0 O3HAHNUS UK
npeaBapuTeNbHOr0O CeCTBUS.

2.4. Takmm obpasom, cTaTbs 237 YK Poccuinckon ®epepaummn, Bonpekn yteepxxaeHnto A.B.CnmakoBa, He
npeaycMaTprBaeT BO3MOXHOCTb BO3BPaLLEeHNs Cyj0M YrOJI0BHOIO Aies1a NpoKypopy A5 NpoBefeHns
LONOJIHATESIbHOr0 pacc/efoBaHNS B LiesiaX BOCMOJIHEHWSA HEMONHOThI NpeABapuTeSIbHOro CNeACTBUA U B
CUJy 3TOr0 He HapyLlaeT KOHCTUTYLMOHHbIE NpaBa 3asBUTENS, NepeyvncsieHHole B ero xanobe.

3. YacTblo TpeTben ctaTbn 125 YIK Poccninckon denepaumm yCTaHOBAEHO, YTO CyAbs NPOBEPSET
3aKOHHOCTb 1 060CHOBaHHOCTL AeiCTBUA (6e3nenCcTBUS) 1 pelleHnin Jo3HaBaTens, cnefoBaTens,
PyKOBOAUTENA CleACTBEHHOIr0 OpraHa, NpokKypopa He nosfHee Yyem yepes NATb CYTOK CO AHSA MOCTYNNEHUS
»anobel B cynebHoOM 3acefiaHum € y4aCTUEM 3a9BUTENS W €ro 3allUTHMKA, 3aKOHHOro NpeacTaBuTens nim
npeacTaBMTens, eCan OHU y4acTBYIOT B YTOIOBHOM fefie, UHbIX JINL, YbW MHTepeChl HenocpeaCcTBEHHO
3aTparuBatoTcs obxanyembiM fencTememM (6e3nencTBnEM) AN PELLEHNEM, @ TaKXKe C YHaCThEM
NpoKypopa, cnefoBaTesis, PyKOBOAUTENS CNeLCTBEHHOIO OpraHa.

B cooTBeTCTBMM C YacTbio BTOpon cTaTbn 409 YIK Poccninckon degepaunm onpenenieHme nnm
NMOCTaHOBMIEHME Cy[ia NepBOA MHCTaHUUK, onpeaeneHne cya KacCalMOHHON MHCTaHLMK, onpeseneHmne
NV NOCTAHOBJIEHUE CYa HAaA30PHON MHCTAHLMKN NOANIeXXaT OTMEHE UM U3MEHEHWIO, eCI CY [ Ha[30pHOW
WHCTaHUMUWN NPU3HaeT, 4TO onpejesieHne Uav NoCcTaHOoBIeHWE Cyia NepBo MHCTaHLUN HE3aKOHHO WK
HeobOCHOBaHHO; onpeesieHne U NoCTaHOB/IeHUE BblLLeCTosAWero cyaa HeoboCHOBaHHO ocTaBnseT be3
N3MEHEeHUs, OTMEHSET WU U3MeHseT NpelLlwecTBYoLWmMe NpUroBop, ornpeaeneHne uav NnoCcTaHoBAEHMe Mo
YyrosI0BHOMY Aefy; onpefesieHne nam noCcTaHoBAEHME BbIHECEHO C HapyLlleHneM TpeboBaHWU AaHHOIO
Kogekca, KOTOpoe MoBANAN0 UM MOTJIO MOBAUATL Ha NPaBUIbHOCTb BEIHECEHHOIO Cy0M OrnpefesieHns
WA NOCTaHOBNEHNUS.

KoHcTuTyumoHHbin Cya Poccuinckon ®epepaumm B MNoctaHoBaeHmn oT 25 aHBapsa 2001 roga N 1-1 yka3san,
4yTO cyZ obLien PUCANKLNAN, Ha OCHOBaHUN CTaTbn 120 KoHCTUTYuun Poccninckon depepaunn
CaMOCTOATEIbHO peLlas BONpPoC O TOM, MOAJEXUT /1M Ta U NHasd HOpMa MPUMEHEHNIo B
paccMaTpMBaeMOM UM Aefie, YACHAET CMbIC/ HOPMbI, T. €. OCYLLEeCTB/SET ee Ka3yalbHOe TOJIKOBaHMe.
BmecTe ¢ TeM B cyaebHON npakTuke HO/MKHO 0becneynBaTbCs KOHCTUTYLIMOHHOE NCTOIKOBaHME
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noasexalux NpuMeHeHnto HOpM. Kak cnefnyeT 13 4acTu BTOpPON cTaTbn 74 denepanbHOro
KOHCTUTYLIMOHHOI0 3aKoHa "O KoHCcTuTyumoHHOM Cyne Poccunckon ®egepaunmn’, KOHCTUTYLMOHHOE
NCTO/IKOBaHME HOPMATMBHOMO aKTa UM OTAE/IbHOIO ero NoJI0XKEHUS, MPOBEPSEMOro NoCpeaCcTBOM
KOHCTUTYLIMOHHOI0 Cy40MNpPon3BOACTBA, OTHOCUTCA K KOMNeTeHUun KoHCTUTyumoHHoro Cyga Poccuinckon
depnepaumm, KOTOPbLIN, paspeLlas 4eso 1 yCTaHaBAMBas COOTBETCTBME KOHCTMTYL MM POCCMINCKOM
defepaunm 0CMaprvBaeMoro akTa, B TOM YMC/e MO COAEPXKaHUI0 HOPM, 06ecrneymBaeT BhISIBNEHNE
KOHCTUTYLMOHHOIO CMbICNa AeNCTBYIOLWEro npaea. B Takom ciyvyae AaHHOE UM UCTOJIKOBAHME, Kak 3TO
BbITEKAET 13 YaCTW BTOPON CcTaTbn 74 PenepanbHOro KOHCTUTYLIMOHHOMO 3akoHa "O KOHCTUTYLMOHHOM
Cyne Poccumnckon ®epepaummn” Bo B3aMMOCBSA3M C €ro ctatbamn 3, 6, 36, 79, 85, 86, 87, 96 n 100, asndeTtca
obweobsAzaTenbHbIM, B TOM Y1CAe 415 CYyOOB.

CnepoBaTenbHo, cya, paccmatpusas geno A.B.CumakoBa B nopsigke ctaTtbu 125 YIK Poccuinckon
®epepaumm, 0ba3aH 6bia y4ecTb npaBoBblie No3nunn KoHcTuTyumonHoro Cyna Poccuinickon degepaunn,
Kacatowmecs 3anpeTa 419 Cy40B BO3BpaLlaTh YrONOBHbIE Aefla NPOKYPopy ANS NPOM3BOACTBA
LOMOJIHNTENIbHOIrO pacc/iefoBaHUA.

TOT )Ke NoAXxo4 NPMMEHUM 1 K 4acTu BTopon ctaTbn 409 YK Poccminckon ®epepaumn. To obcToaTeNbCTBO,
YTO B HEl HE COOEPXUTCS MPAMOro yKa3aHus Ha Takoe OCHOBaHWE 4J1 OTMEHbI UKW M3MeHeHMs cyaebHoro
peLleHns, Kak ero HeCooTBeTCTBUE pelleHnsaMm KoHctutyumornHoro Cyaa Poccuinckon ®egepaunm, He
03Ha4aeT, 4YTo NoJo6HOro OCHOBAHMA He CYLLECTBYET: HE3aKOHHOCTb NOANEXALLEr0 OTMEHE Un
N3MEHEHWNIO PELLEHNS NMeeT MeCTO 1 Torga, Koraa cyfl, ero noCTaHOBMBLUWUIA, NpuAaaN NPUMEHEHHON HopMe
3Ha4eHue, pacxogsLeecs C ee KOHCTUTYLMOHHO-MPABOBbIM CMbIC/IOM, BbISIBJIEHHbIM KOHCTUTYLMOHHbBIM
Cynom Poccunckon ®enepaumu.

Takum 0bpa3oM, 4acTb TpeTbs CTaTbh 125 1 yacTb BTOpas ctatbu 409 YIK Poccuinckon ®epepaumm
HeonpeneneHHOCTN He CoAepXaT U KOHCTUTYLMOHHbIE NPaBa 3asBUTENS TakXXe He HapyLuatoT.

4. CornacHo YronoBHo-npoLeccyanbHOMY Kogekcy Poccuinckon ®enepauun B xoge gocynebHoro
NPOU3BOACTBa MO YrONOBHOMY A€y NPOKYPOP YNOAHOMOYEH TpeboBaTh OT OPraHOB A03HAHMWA U
CNefCTBEHHbLIX OPraHoOB YCTPaHEHMA HapyLeHniA hefepasbHOro 3aKoHO4aTeNbCTBA, AOMYLLEHHbIX B X04€
LO3HaHWMA AN NpeLBapuUTesIbHOro CNeACTBMSA, @ TakXe BO3BpaLlaTh YrON0BHOE LE/10 AO3HaBaTeNo,
ciefoBaTesio Co CBOUMUN NMUCbMEHHBIMU yKa3aHUsaMM O MPOU3BOACTBE AOMOJHUTENLHOMO paccnefoBaHums,
06 n3meHeHnn obvema 06BnHeHNA b0 KBaNMUKaLMM LENCTBUIN 06BUHAEMBIX AN OS89 NepecocTaBieHns
06BVMHUTENBHOI0 3aK0YEHNS NN 06BUHUTENLHOMO aKTa U YCTPAHEHUS BbISIBJIEHHbLIX HEAO0CTATKOB
(MyHKTBI 3 1 15 YacTn BTOpOM CcTaTbk 37); cnegoBaTeNlb YNOJHOMOYEH CAMOCTOATENbHO HanNpPaBAsTbL X04
pacciefoBaHUs, NPUHUMaTL peLleHne 0 NMPOM3BOACTBE CAEACTBEHHbIX U NHbLIX MPOLECCyasbHbIX AEeNCTBUN,
3a UCKJIIOYEHNEM CJlyYaeB, KOrda B COOTBETCTBUM C AaHHbIM Kogekcom TpebyeTcs nonyyeHme cyaebHoro
peLleHns U Cornacua pyKoBoanTens CneACcTBEHHOIO opraHa (MyHKT 3 4acTu BTOpoun CTaTbu 38);
pPyKOBOAWTENb C/IeACTBEHHOIO OpraHa ynoJHOMOYeH NpoAJfieBaTb CPOK NpeLBapuUTesIbHOro paccnenoBaHns
(MyHKT 8 YacTu nepBon CcTaTbu 39).

YacTb wecTas cTaTbh 162 YK Poccuinckon depepaunm npegycmMaTpuMBaEeT, YTO B C/ly4ae BO3BpaLLEHNS
NPOKYPOPOM YroJIOBHOMO Aefla C/iefoBaTesto B COOTBETCTBMM C HYacTbio NepBon-1 ctaTbn 211, YacTbio
nepBomn CTaTby 214 1 NYHKTOM 2 YacTK NepBon CTaTbh 221 AaHHOro Kogekca Cpok A5 MCMOJIHeHWS
yKa3aHuWn NpoKypopa yCTaHaBINBAETCS PYKOBOAUTENEM CNeACTBEHHOIO OpraHa, B MpOM3BOACTBE KOTOPOro
HaXo4UTCA YronoBHOE AEeN0, N He MOXET NpeBbIlaTh 04HOro Mecsila Co AHA NOCTYMNIeHUs LaHHOr O
YyrO/I0BHOMO Aefa K ClieloBaTeNto; Npy BO306HOBIEHNM NPUOCTAHOBJIEHHOIO UM MPEKPALLEHHOMO
YronoBHoOro gena nmbo Bo3BpaLleHNK YroJIOBHOMO Aena A5 Npon3BoACTBa AOMOJHUTENBHOMO
pacciefoBaHUs CPOK AOMOJHUTENBHOMO CNeACTBNS YCTaHaBAMBAETCA PyKOBOANTENEM CNeACTBEHHOIO
opraHa, B NPOM3BOACTBE KOTOPOr0 HAXOAUTCS YrOJIOBHOE OeN0, U HE MOXET MpeBbiwaTb 0AHOM0 Mecsaua co
AHA NOCTYNJIEHUS YrON0OBHOMO Aena K C/iefoBaTeNto; fanbHellee NpoasieHne Cpoka npeaBapuTenbHoOro
CNefCcTBUS NPOM3BOAUTCS Ha 0BLMX OCHOBAHMAX B NOPALKE, YCTaHOBAEHHOM YaCTAMU YETBEPTOW, NATON U
ceabMon CcTaTby 162 gaHHoro Kogekca.
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B cOOTBETCTBMM C MYHKTOM 2 YacTu nepBon ctaTtbn 221 YIK Poccninckon degepaunm NpoKypop
paccMaTpMBaeT MNOCTYNuMBLUEE OT CNef0oBaTeNs YyroOBHOE A0 C 06BUHNTENLHLIM 3aKJIIOYEHNEM U B
TeyeHue 10 CyTOK NMpUHUMAET Mo HEMY, B YHaCTHOCTU, peLleHne 0 BO3BPaLLeHUN YrooBHOro aena
cnefoBaTeNto Ans NPOM3BOACTBA AOMOJHUTENLHOMO CNEACTBUSA, U3MEHEHNS 06beMa 06BMHEHNS nnbo
KBannpuKaLmm geicTBuin 06BNHAEMbIX AN NepecocTaBeHNs 06BUHNUTENbHOMO 3aKM0YEHUS U YCTPaHEHUS
BbIIBJIEHHbIX HEOCTAaTKOB CO CBOUMM MUCbMEHHBLIMU YKa3aHUSAMMU.

Bonpekun yTBepxaeHutio A.B.CuMakoBa 0 TOM, 4YTO NMPUBELEHHbIE 3aKOHOMOJIOXKEHNSA OOMYCKaloT
NPOVM3BOACTBO AOMOJIHATENIbHOIr0 pacciiefoBaHMa Npu BO3BpaLLeH CyL0M YroJIOBHOMO fiesia NpoKypopy,
OHW He perJlaMeHTUpPYyT NOPALOK MPON3BOACTBA C/IeACTBEHHbIX U APYrUX NpoLeccyalibHblX LeNCTBUN
nocsie BO3BpaLLEeHNS Aesla B COOTBETCTBUM Co cTaTben 237 YMK Poccuinckon depepaunn, a peryampyot
Wb focynebHoe Npon3BOACTBO, OCYLLECTBASEMOE B 0ObIYHOM NOpPAAKE. DTU HOPMbI pacCiMTaHbl Ha
COBEepLUEHHO MHYIO NPaBOBYIO CUTYaLMO, @ UMEHHO Ha NPOBeLeHne NpeBapuTesibHOro paccneoBaHns 4o
HanpaBneHusa gena B cyA (Tak, B 4acTu BTopon cTaTbu 37 YIMK Poccuinckon ®egepauum npsmo roBOpUTCS 0
MOJHOMOYUSX MPOKYpOpa Ha AocyaebHon CTaaum yronoBHOro Cy10NPOM3BOACTBA), HE fal0T OCHOBAHMUN
AN BbiBoAa 06 X NpaBoBON HeonpeaeneHHOCTU W, CefoBaTelbHO, KOHCTUTYLMOHHbIE MpaBa 3asaBMTenNsd
He HapyLlaloT.

5. Takum 06pa3om, N0N0XKeHNS NYHKTOB 3 1 15 YyacTu BTOPOM CTaTby 37, MyHKTa 3 YaCTW BTOPOMN CTaTbM
38, NnyHKTa 8 YacTn nepBon cTaTbM 39, 4aCTU WECTON CTaTbk 162, NyHKTa 2 YacTu NepBon cTaTbh 221 n
cTaTbk 237 YMNK Poccuinckon Peaepauny He npeanosiaraloT NpoBeAeHne AOMOAHUTENBHOMO
paccnefoBaHuWsa yroloBHOIMo Aesa nocjie Bo3BpalleHns CyLoM 3TOro Aesia NMpoKypopy A5 yCTpaHeHus
NpensaTCTBUNA K ero cyaebHoOMy pacCMOTPEHMIO B C/TyHasaX CyLLeCTBEHHbIX HapyLUEHWI YrO0BHO-
npoueccyanbHOro 3aK0Ha, He YCTPaHUMbIX B Cy1eOHOM NpOon3BOLCTBE, a MOJI0XKEHNS YacTu TPeTben
cTatbn 125 1 yacTn BTOpON cTaTbh 409 gaHHOro Kogekca He npeanonaratoT, YTO KOHCTUTYLMOHHO-
NpaBOBOE UCTOJIKOBaHWE OTPaC/IEBbIX HOPM, KOTOPOE COAEPXUTCH B peLleHnax KoHcTuTyumnoHHoro Cyaa
Poccuinckon ®egepalmm o 3anpeTe Oa8 CYA0B BO3BpaLLaTb YyrofoBHbIE Aesia NPOoKYypopy AN Npou3BoACcTBa
LOMONHUTENILHOIO PaccneoBaHns, He ABnsSeTCs o0bLieoba3aTeNbHbIM.

Mpn Takux obcTosaTenbcTBax xanoba A.B.CnMakoBa He NOANEXNT PaCCMOTPEHNIO KOHCTUTYLIMOHHbIM
Cynom Poccunckon ®efepaumm, NOCKObKY OHa He OTBeYaeT KPUTepMo AONyCTUMOCTU, 3aKpernjeHHOMY
®epepanbHbIM KOHCTUTYLIMOHHBLIM 3aKoHOM "O KoHcTuTyLmoHHOM Cyae Poccuinckon ®epepaumun”, n
MOCKOJIbKY Mo npeameTy obpalleHns KoHCTUTYLMOHHbIM CyaoM Poccuinckon ®enepauum paHee BbIHECEHO
NoCTaHOBJIEHUE, COXPaHsoLLee CBOIO CUy.

OnpepfeneHne Xe TOro, UMesICb I OCHOBaHMA [J15 BO3BPaLLEeHMA NPOKYPOpPY YroJI0BHOro Aena
3a8BUTENA, @ TaKXKe OLEHKa 3aKOHHOCTM 1 060CHOBAHHOCTY peLleHnin, COCTOSBLUNXCS B 3TOM Jene,
OTHOCATCS K BELeHMI0 CYy10B 06LLEeN IOpUCANKLAN U B KOMMIETEeHUM0 KOHCTUTYLUnoHHoro Cyaa Poccminckon
depnepaumm, Kak OHa yCTaHoOBJEHa cTaTben 125 KoHcTuTtyumm Poccuinckon ®epepaumm n ctatben 3
defiepanbHOr0 KOHCTUTYLLIMOHHOMO 3aKoHa "O KoHcTuTyumoHHoM Cyae Poccuinckon depepauun”, He
BXOLAT.

MprBeneHHble B HacTosAweM OnpeaeneHnn NpasoBble No3vuny KoHcTuTtyuuoHHoro Cyna Poccuinckon
defepalumm He NpenaTCTBYIOT heaepasbHOMY 3aKoHoAaTento 6osee oeTasbHO perfaMeHTUpoBaTh
yCTaHoB/eHHbIW cTaTben 237 YINK Poccuinckon degepaumt MHCTUTYT BO3BPALLEHUS CYL0M YrOJIOBHOIO
Liena NpoKypopy, B HaCTHOCTM BONPOChl OCHOBAHWUI U CPOKOB TaKOro BO3BpaLleHus, NopsiKa NpoM3BoACTBa
npoLeccyasbHbIX LENCTBUN NOCSE NOJYHYEHUS NMPOKYPOPOM Aena, NpoLesypbl NMOBTOPHOrO HanpasaeHNs
fenaBcyouT. 4.

Micxoast 3 N3M10)KEHHOr0 U PYKOBOACTBYACh MYHKTaMu 2 1 3 YaCTu NepBOM CTaTbl 43 1 4aCTblo NEPBON
cTaTtbn 79 defnepasbHOr0 KOHCTUTYLMOHHOMO 3akoHa "O KoHCcTuTyumoHHoM Cyae Poccninckon
®epepaummn”, KoHCTUTYUmnoHHbI Cya Poccuinckon ®enepauun

onpepgenunn

1. OTKa3aTb B NPUHATUN K PaCCMOTPEHMI0 Xanobbl rpakaaHuHa CumakoBa Anekces BaneHTuHoBmYa,
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MOCKOJIbKY OHa He oTBeYaeT TpeboBaHusM PenepanbHOro KOHCTUTYLIMOHHOIO 3akoHa "0
KoHcTuTyumoHHoM Cyne Poccuiickon Pepepaunn”, B COOTBETCTBUN C KOTOPLIMU Xanoba B
KoHCTUTYLMOHHbIN Cya Poccninckon depepaunm Npu3HaeTcs AONYyCTUMOW, U MOCKOJbKY MO npeaMeTy
obpatueHnsa KoHCcTuTyumoHHbIM CynoM Poccuiickon defepauunm paHee BbIHECEHO NOCTaHOBNIEHME,
COXpaHsIoLLLee CBOK CUJTY.

2. OnpepeneHune KoHcTuTyumnoHHoro Cyna Poccuiickon denepaunm No 4aHHOW xanobe 0KOHYaATENbHO U
06>KaloBaHMO HE NOANEXNT.

3. HacTosuiee OnpeneneHne nognexuT ony6ankosaHuio B "BecTHnke KoHCTUTYUmoHHoro Cyna
Poccunckon ®epepaummn’.

MNpepcenatens

KoHcTuTyumoHHoro Cyna

Poccuiickon ®epepaumm B.[.30pbKMH

N 843-0-0
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