Mo pneny o npoBepke KOHCTUTYLLMOHHOCTMU MOJIOXKEHUHU NyHKTa 1
ctaTbM 11 NpaxkpaHcKoro kopekca Poccunckon depepauum,
NyHKTa 2 cTaTb 1 ®PepepanbHOro sakoHa "O TpeTeMCKUX cypax
B Poccunckon depepauun”, ctatbn 28 depepasbHoro sakoHa "0
rocyfapCcTBeHHOW perucTpauum npas Ha HeABUXXUMOe
MMYLLECTBO U cAeNOoK C HUM", nyHKTa 1 ctaTtbu 33 U ctaTbu 51
depepanbHOro 3akoHa "06 unorteke (3anore HeaBUXXUMOCTH)" B
CBAI3M C 3anpocoM Bbicwuero Apbutpa>kHoro Cyna PoccMnckomn
depepauum

MocTtaHoBneHme - Ne 10-1 - o1 26.05.2011 - KoHCcTuTyumoHHbI Cya Poccuinckon ®epepauymm - JencteyeT 6e3
N3MEHEHUN

VimeHeM

Poccuickon ®egepalimm

MOCTAHOBJIEHUE

KOHCTUTYLIMOHHOI O CYJIA POCCUCKOW ®EIEPALLAN

no ey 0 NPOBEPKE KOHCTUTYLMOHHOCTU MNONOXKEHUA NyHKTa 1

cTaTbyn 11 MpaxxaaHcKoro kogekca Poccuinckon denepaunn, nyHKTa 2

cTaTbh 1 PefepasibHOro 3akoHa "O TpeTencknx cyfax B POCCMNCKON

®epepaummn’, ctaTbmn 28 GefepasibHOro 3akoHa "O rocyapCTBEHHOW

perncTpaumm npas Ha HeABMXUMOE UMYLLECTBO U CAEMOK C HUM",

nyHkTa 1 ctaTby 33 1 cTaTby 51 PefepanbHOro 3akoHa "06 nnoteke

(3anore HeOBMXMMOCTW)" B CBS3M C 3aNPOCOM Bbicliero ApbutpaHoro

Cyna Poccunckon ®egepaumm

ropog CaHkT-NMeTepbypr 26 maa 2011 rona

KOoHCTUTYLMOHHBIN Cya Poccuinckon ®epepaunu B coctase lMpeacenatens B.[.3o0pbkuHa, cynen
K.B.ApaHoBckoro, A.W.bonuosa, H.C.boHaaps, IA.Fagxunesa, 0.M.aHnnosa, J1.M.2)Kapkosow, [.A.KnnuHa,
C.M.KazaHuesa, M.N.Kneangposa, C.[.KHs3eBa, A.H.KokoToBa, J1.0.Kpacas4ynkoson, C.[1.MaBpuHa,
H.B.MenbHukoBa, HO0.0.PyaknHa, H.B.CenesHesa, O.C.Xoxpskoson, B.I.fpocnasLeBsa,

C y4acTunem npenctasutens Beicwero ApbutpaxxHoro Cyaa Poccuinckon ®egepauum - Cyabm Beicliero
ApbuTpaxHoro Cyna Poccuinickonn Pepepaunn T.H.HewaTaeson, npeactasmutens Coseta Peagepaunu -
LLOKTOpa topuanyecknx Hayk E.B.BMHorpafoBon, NoJHOMOYHOr0 NpefcTasuTens MNpe3uaeHta Poccuinckon
®epepaumm B KoHcTuTyumoHHom Cypne Poccuiickon ®epepaumm M.B.KpoTosa,

PYKOBOACTBYACh CTaTben 125 (4acTb 4) KoHCcTuTyuun Poccuinckon degepaunn, NyHKToM 3-1 4acTu nepeon,
YacTAMU TPETbEN N YETBEPTON CTaTbyh 3, YaCTbio NepPBON CTaTby 21, cTaTbsamum 36, 74, 86, 101, 102 n 104
®epnepanbHOro KOHCTUTYLMOHHOMO 3akoHa "O KoHcTuTyumnoHHoM Cypnie Poccuickon @epepauun”,
paccMoTpes B OTKPbLITOM 3acefaHn 4esi0 O MPOBEPKE KOHCTUTYLMOHHOCTI NOJIOXKEHN NyHKTa 1 cTaTbu
11 I'K Poccuinckon degepaumm, NnyHkTa 2 ctatbh 1 ®enepasibHOro 3akoHa "O TpeTenckmx cygax B
Poccuinckon ®epepaummn”, ctatomn 28 GegepanbHOro 3akoHa "O rocyLapCTBEHHOW perncTpaLmm npas Ha
HeOBMXMMOE UMYLLIECTBO U COENOK C HAM", NyHKTa 1 cTaTby 33 1 cTaTbk 51 PegepanbHOro 3akoHa "06
nnoTeke (3anore HeaABMXNUMOCTN)".

MoBOAOM K pacCMOTPEHUIO Aena SBWUICS 3anpoc Beicwero ApbutpaxkHoro Cyna Poccuiickoin deaepaumu.
OCHOBaHMEM K pacCMOTPEHMIO Aena ABuaacb 0bHapyXUBLLASCA HEONpeaeneHHOCTb B BONPOCE O TOM,
COOTBETCTBYIOT /I KOHCTUTYLMK Poccuinckon ®efepaLuiyy ocnapmBaemble B 3anpoce 3aKOHOMON0XKEHUS.
3acnywas cooblieHne cyabn-goknanymka J1.M.XKapkoBoi, 06bscHeHNs NpeacTaBUTENEN CTOPOH,
BbICTYMIEHNS NPUrNaLlleHHbIX B 3acefilaHne npeactasuTenen: oT MMHUCTEPCTBA IOCTULUN POCCMICKO
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®epnepauunm - E.A.bopuceHko, oT 'eHepanbHOro npokypopa Poccuinckon ®egepauum - T.A.Bacunbeson, oT
depepanscHoOn cnyxbbl rocyiapCTBEHHON PErncTpaLmm, Kagactpa u kaptorpadum - H.H. AHTUNMHORN,
nccnenoBaB NpefacTaBiAeHHble OKYMEHTbI U MHble MaTepuasbl, KOHCTUTYLMOHHbIN Cya Poccninckom
®epnepaumm

yCTaHOBMIM:

1. Bbiciumin ApbutpakHbiin Cya Poccuinickonn Pepepaunn B nuue Mpesnanyma Beicwero ApbutpaxHoro Cyna
Poccuiickon ®epepaumm, obpatmsninca B KOHCTUTYUMOHHbIN Cya Poccnnckon deaepauum B nopsake
cTtatbn 125 (yacTb 4) KoHcTuTyumm Poccninckon ®deagepaumm, oCnapmBaeT KOHCTUTYLMOHHOCTb MOMOXEHWNI
nyHkTa 1 ctaton 11 MK Poccunckon depepaunn, ctaton 28 denepanbHoro 3akoHa ot 21 uiond 1997 roga
N 122-®3 "O rocyaapCTBEHHOW perncTpaLum npas Ha HeABUXMMOE UMYLLLECTBO U CAENOK C HAM", nyHKTa 1
cTaTbk 33 n cTaTb 51 PepgepanbHOro 3akoHa ot 16 nonsg 1998 roga N 102-03 "O6 nnoteke (3anore
HeOBMXMMOCTK)", 3akoHa Poccuiickon Pepepaunm oT 7 nions 1993 roga N 5338-1 "O mexayHapoaHOM
KoMMepyeckom apbutpaxe" n PegepanbHOro 3akoHa ot 24 uiond 2002 roga N 102-03 "O TpeTenckmnx
cynax B Poccuiickon ®depepaunn”, KOTOpbIMU onpeaenseTcs NoLBe4oOMCTBEHHOCTb CMTOPOB TPETENCKUM
cynam.

1.1. ApbutpaxkHbiin cya Pecnybnukun TaTapcTaH onpeneneHmamm ot 24 uond 2009 roga u ot 29 nions 2009
rofa, ocTaBneHHbIMKN 6e3 n3mMeHeHUs nocTaHoBAeHUAMU PefepanbHOro apbuTpaxkHoro cyga MoBOMKCKOro
okpyra oT 24 ceHTabpsa 2009 rona, yaosneTsopun 3aasneHns 000 "Kommepyeckuin 6aHK 3KOHOMMUYECKOro
pa3suTus "baHK Ka3aHun" Kak KpeanTopa-3asorofepxxartens o BblAayvye NCMOJHUTENbHbIX IMCTOB Ha
NPUHYANTESIbHOE UCMOJIHEHNE BbIHECEHHbIX B €r0 MOb3Y peleHnin NMoCToAHHO AeNCTBYOWEro
TpeTenckoro cyga "Mpaso” oT 25 mapTta 2009 roga o B3bickaHuy ¢ gomkHUKOB (000 "OaTafoT-3akambe" n
00O "Toprosbit ANbAHC") 3a40/HXKEHHOCTMN NO KPeAUTHbLIM orosopaM, 06 obpalleHnmn B3bICKaHNS Ha
3aJI0)KEHHOE Mo J0roBopaM 06 NMoTeke MMYLLECTBO (HEXXWbIE MOMELLEHUS), KOTOPOE NMPUHAANEXUT Ha
npase cobcTBeHHocTM OO0 "bynrapPernoHCHab", n 0 peanmsauum 3TOro MMyLLECTBa Ha NyOANYHbIX
TOprax C HanpasJIieHNEM MONYYEHHbIX AEHEXHbIX CPEACTB Ha MoralleHne 3a40/DKEHHOCTY N0 KPeANTHbLIM
LOrOBOpPaM 1 pacxofoB Mo TpeTenckomy cbopy.

OnpepeneHnamun Boeicwero ApbutpaxHoro Cyna Poccuinckon ®Pepepaunm ot 11 mapta 2010 roga,
NpUHATbIMK No 3asBneHnsM 000 "bynrapPernoHCHab" o nepecMoTpe B NOpsiAaKe Haf30pa YKaszaHHbIX
cynebHbIX akToB, COOTBETCTBYIOLINE Aena nepefaHsl B Mpesnanym Boicwero ApbutpakHoro Cyaa
Poccunckon ®egepalimm, KOTOPbIN, B CBOK 04epelb, NPUOCTaHOBW/ NPOU3BOACTBO MO 3TUM AejlaM B CBA3M
c obpalleHneM B KOHCTUTYLUMOHHBIN Cya Poccuinckon deaepauun.

Mpe3ngnym Boiclwero ApbutpakHoro Cyana Poccuinckon ®egepaumnm NpocuT NPU3HaTb NOJ0XKEHNS MYyHKTa
1 ctatbu 11 'K Poccuinckon ®epepauum, ctaton 28 ®efepanbHoro 3akoHa "O rocysapCcTBeHHOM
perncTpaumm npas Ha HeABMXUMOE NMYLLECTBO U CAESI0K C HUM", NyHKTa 1 cTaTbmn 33 1 cTaTbn 51
depepanbHOro 3akoHa "0O6 nnoteke (3anore HeaBMXUMOCTHN)", 3akoHa Poccuinckon ®enepauun "0
MeXAYHapo4HOM KoOMMep4yeckoM apbuTtpaxe" n ®epepansHoro 3akoHa "O TpeTenckux cyaax B
Poccuinckon degepaumn” He COOTBETCTBYOLWMUMM KOHCTUTYLMUKN Poccninckon degepaumm No caenyowmm
OCHOBaHUAM.

o MHEHUIO 3a8BUTENS, YKa3aHHbIe 3aKOHOMOI0XKEeHMA, yCTaHaBAnBas CyaebHbin nopaaok obpalleHuns
B3bICKaHWS Ha 3a/10’)KEHHOE HEeZIBUXXMMOE MMYLLLECTBO, BMECTE C TEM OTOXAECTBAAIOT €ro C NpoLenypom
obpallLeHmns B3bICKaHMA Ha 3a/J10)KEHHOE HEABMXXMUMOE UMYLLECTBO Ha OCHOBAHUN peLleHns TPeTenCcKoro
cyna, TPETENCKUIA Cy A - C rOCYyAapCTBEHHbIM Cy1oM (CyioM 06Len PUCANKLMKN, apbUTpaKHbIM CyAoM), a
aKT TPEeTeNCKOoro cya - € cyaebHbIM akTOM; NPUCyLLas 3TUM 3aKOHOMOJI0XKEHNAM HEOMNPEAENEHHOCTL B
4acTy peryampoBaHna NoABeAOMCTBEHHOCTM CMOPOB TPETENCKUM CyAaM He M03BONAET 04HO3HAYHO
OTBETUTb Ha BOMPOC, MOrYT /N TPETENCKME Cybl pa3peLlaTbh CMOpbl 0 HEABMXXUMOM MMYLLLECTBE U
BbIHOCMTb peLleHns, KOTOpble BAEKYT Nepexos npas Ha 3TO MMYLLECTBO, X FOCYAAapPCTBEHHYIO
perncTpaumio N BHeCeHne COOTBETCTBYIOWNX U3MEHEHUIN B EAMHBIA rOCYyAapCTBEHHbIA peecTp npas Ha
HeOBMXXMMOE NMYLLIECTBO U CAEJNIOK C HMM, a TakxXe obpalleHune B3biCKaHMsA B TOM YMC/IE Ha 3a/10)KEHHOe
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NUMYLLLEeCTBO; KPOMe TOro, OHW He OTBEYalT OAHO3HAYHO Ha BOMPOC, MOTYT NN TPeTencKue Cyabl
paccmaTpuBaTh CHOPbI, 3aTparnBatoLLne MHTEPECHl TPETbUX NUL,; B pe3ysibTaTe, MOCKOJIbKY HU Cyabl, HU
YHaCTHMKN 3KOHOMMYECKoro 0bopoTa He MOryT TOYHO OMpeaennTb, Ha Kakne rpakaaHCKo-npaBoBble
CNOpbl, KacaloLMecs HEABUXXUMOr0 UMyLLIECTBA (B TOM 4Mcne B CBA3M C Ny6ANMYHO-NPaBOBON
COCTaBNAOLLEN 3TUX CNOPOB), HE PACMPOCTPAHAETCA KOMNETEHLMNA TPETENCKUX CYyA0B (MeXAYHapOoLHbIX
KOMMepYeckux apbutpaxen), co3gaeTcs BO3IMOXHOCTb NPOTMBOPEYMBOIA NPaBONPUMEHUTENBHON
NPaKTWKN, YTO BEAET K HaPYLUEHWNIO KOHCTUTYLMOHHOIO NpUHLUMNa CTabuibHOCTN yCNoBUi
X03AMNCTBOBAHMSA, MPOTMBOPEYMT NyBNYHBIM UHTEPECAM U He COOTBETCTBYET CTaThaM 8 (YacTb 1), 34
(4acTb 1), 35 (yactu 1 un 3), 45 (4acTb 2), 47 (4acTb 1), 55 n 118 KoHcTuTYyumm Poccunckon ®epepauunn.
1.2. Kak cnegyet u3 ctatbun 125 (4acTb 4) KoHcTuTyuun Poccuinckon ®epepaumm, nyHkTa 3-1 vacTu
nepson ctatbun 3, ctaten 74, 101 n 102 ®efepasibHOr0 KOHCTUTYLMOHHOMO 3akoHa "O KOHCTUTYLUMOHHOM
Cyne Poccunckon ®egepaummn”, KoHCTUTYUmnoHHbI Cya Poccuinckon ®epepaumm no 3anpocy cyaa
nposepseT KOHCTUTYLMOHHOCTb 3aKOHa, NOAeXallero NnpuMeHeHNIo B KOHKPETHOM Jerne,
paccMaTpuBaeMoM 3TUM CyaoM; KOHCTUTYUMOHHbIN Cya Poccminckon ®epepaunm npuHuMaeT
NMOCTaHOBJIEHNE TOJIbKO MO NpeaMeTy, yKa3aHHOMY B 3anpoce, 1 ULWb B OTHOLEHWUW TOW YaCTu aKTa,
KOHCTUTYLIMOHHOCTb KOTOPOW NofBepraeTcs COMHEHWUIO.

B nenax, Hai30pHOE NPOM3BOACTBO MO KOTOPLIM NPUOCTaHOBNEHO lNpe3ungunymom Beiciero ApbutpaxxHoro
Cyna Poccunckon ®epepaumm B cBs3u ¢ obpalleHmnem B KoHCTUTYLMOHHbBIN Cya Poccuiickon denepaunn,
npeaMeToM criopa aBasTCs TpeboBaHMA 3a10rofep>XXaTens o0 Bolfadve NCNOSIHUTENbHBLIX INCTOB Ha
NPVHYANTESIbHOE UCMOJIHEHUE PELLUEHUIN TPETENCKOro CyAa O B3bICKaHUN 3a40/1KEHHOCTU MO KPeaANTHbLIM
porosopam v 06 obpalleHnmn B3bICKaHUSA Ha HEABMXXMMOE NMYLLECTBO, 3a/10XKEHHOE Mo AorosopamM 06
unoTeke. B 3Tx fenax, No KOTOPLIM B Ka4eCTBe CTOPOH MpUBJeYeHbl KaK AO/MKHUKKW, Tak 1 3anorofaTtesb,
HOPMbI, ONPeAensiowme KOMNETEHLMIO MEXAYHAPOAHOr0O KOMMEPYECKOro apbuTparka, MPMMEHEHNIO He
noAfiexxar, a CiefoBaTeNbHO, NPOBEPKa KOHCTUTYLIMOHHOCTU 3akoHa Poccuinckon ®epepaunm "O
MeXIYHapoOHOM KOMMepYeckoM apbuTpaxxe" B JaHHOM Ciyvae (hakTUyeckn o3Ha4vana bbl ero NpoBepKy B
nopsake abCTPakTHOro HOPMOKOHTPOJIA Ha OCHOBaHMM CTaTbk 125 (YacTb 2) KoHCTUTYyumn Poccuinckon
®epnepaummn. CooTBETCTBEHHO, MPON3BOACTBO MO HACTOALLEMY ANy B 3TON 4acCTW B CUY NYHKTa 2 HacTu
nepson ctatbn 43 1 cTaTbn 68 OefepasibHOr0 KOHCTUTYLMOHHOMO 3akoHa "O KoHCTuTyumnoHHoM Cyae
Poccuiickon ®efepaLimn” noaNeXuT npekpaLLeHuio.

YTo KacaeTca ®egepanbHOro 3akoHa "O TpeTenckmnx cygax B Poccunckon Gepepaunn”, To 3ad9BUTENb HE
yKa3as, KOHCTUTYLMOHHOCTb KaKUX KOHKPETHO ero cTaTen OH NoABepraeT COMHeHM0. OfHAK0 NOCKOJIbKY
UM NOoCTaBJfIeH BOMPOC 0 NOABELOMCTBEHHOCTY TPETENCKUM CyaM CNOPOB, BbITEKAOLMX U3 FPaXX 4aHCKMNX
NPaBOOTHOLLEHUI, KOTOopas B Ha3BaHHOM ®PeflepasibHOM 3aKOHE HernocpeACTBEHHO onpefenseTcs NyHKTOM
2 cTaTb¥ 1, UMEHHO faHHOe 3akoHononoxeHne KoHCTUTyLMoHHbIN Cya Poccninckon ®epepalimm v
paccMaTpMBaeT B Ka4eCTBe NpeaMeTa obpalleHns B 3TOW YacTu.

Takum obpa3om, npeameToM paccmoTpeHns KoHcTutyumoHHoro Cyaa Poccuinckon ®epepaumm no
HaCTosALLEMY Aeny SBAATCS NoJIoXKeHNs NyHKTa 1 ctaTbu 11 TK Poccuinckon ®egepauum, nyHKTa 2
cTaTbn 1 PefepanbHOro 3akoHa "O TpeTenckux cynax B Poccuinckon ®epepaummn”, ctatbm 28
®epnepanbHOro 3akoHa "O rocyaapCTBEHHOW perncTpauumn npas Ha HeABMXNMOE UMYLLLECTBO U CAENOK C
HUM", NyHKTa 1 cTaTbk 33 n cTaTtbn 51 GenepanbHOro 3akoHa "0O6 nnoTeke (3ano0re HeABMXXUMOCTK)" B
TOM YaCTW, B KAKON 3TUMM 3aKOHOMONOXXEHNAMN B UX B3aMMOCBA3N PEryIMPYeTCs BONPOC O MPaBoOMOYMM
TPEeTEeNCKMX CyA0B pacCMaTpuBaTb rpaXKAaHCKO-NpaBOBble CAOPbI, Kacawmecs HeABMXUMOro UMyLLeCcTBa
(B TOM yncne 06 obpaLleHnmn B3bICKaHNA Ha HEABUXUMOE MMYLLECTBO, 3aJI0XKEHHOE N0 A0roBopy 06
NNoTeKe), N 0 roCcyapCTBEHHON PerncTpaLmm npas Ha HeABUXXMMOE MMYLLLECTBO Ha OCHOBaHMWMN peLleHni,
NPUHATBLIX MO 3TUM CropaM TPETENCKUMU CyaaMu.

2. CornacHo KoHcTuTyuum Poccuinckon depepauum KaXxxLoMy rapaHTUpyeTCs rocyjapCTBeHHas, B TOM
yncne cynebHas, 3awWwmTa ero npae 1 cBobop (cTaTbs 45, YacTb 1; cTaThs 46, YacTb 1); npaBocyane B
Poccuiickon ®epepalimm oCyLLeCcTBASETCA TONbKO CyAoM; cyaebHas BnacTb OCyLLeCTBASETCS NOCPeACTBOM
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KOHCTUTYLIMOHHOTO, MPaXXAaHCKOro, agMUHUCTPATUBHOMO 1 YrOJI0BHOIO Cy4OMNPON3BOACTBA; cyaebHasn
cuctema Poccunckon ®epepaumm yctaHasameaeTca KoHCTUTyUmen Poccunckon ®egepalimm un
thenepanbHbiM KOHCTUTYLMOHHBIM 3aKOHOM; CO34aHne 4Ype3BblHaliHbIX CyA0B He fonyckaeTcs (cTaTbs 118);
npaBo Ha CyebHyto 3alnTy ABNSAETCS HEMOCPEACTBEHHO AENCTBYIOLLNM, OHO MPU3HAETCA U
rapaHTupyeTcs B Poccminckon depepauum CornacHo obLienpusHaHHbIM NPUHLMNAM 1 HOPMaMm
MeXIyHapo4HOro npaea 1 B COOTBETCTBMM C KOHCTUTYumen Poccuinckon depepaunn (ctatbs 17, 4acTb 1;
CTaTbs 18).

BbiTeKaoLWwnii 13 NpUBeAEHHbLIX KOHCTUTYLIMOHHBIX MOJIOXXEHUA NpUHLUMN BecnpensaTCTBEHHOMO AOCTYNa K
NpPaBOCYAMIO MPU3HAETCA MEXAYHAPOAHLIM COO6LLECTBOM B KavyecTBe (hyHAaMEHTaNbHOrO NpMHLMNa:
cornacHo KoHBEHLMK O 3alLMTe NpaB Yesl0BEKA U OCHOBHbIX cBOOOA (MYHKT 1 cTaTbu 6) 1
MexayHapogHOMY MNaKTy O FPa)KAaHCKUX 1 NOANTMYECKMX npaBax (MYHKT 1 cTaTbu 14) Kaxkabi B C/iyvae
Cnopa 0 ero rpa>kAaHckux npaeax 1 06493aHHOCTAX UMeEeT NpaBo Ha CnpaBeaanBoe n nybnnyHoe
pa3bnpaTenbCTBO AeNa B Pa3yMHbIA CPOK HE3aBUCMMbIM, 6ECMPUCTPACTHLIM N KOMMETEHTHLIM CyA0M,
CO3[aHHbLIM Ha OCHOBAHMWM 3aK0Ha, Npu cCobnloaeHNM NPUHLMNA PaBEHCTBA BCEX Nepes CyLoM.
CooTBeTCTBEHHO, Poccuiickas ®efepaLuma Kak NpaBoBoe rocynapcTBo ob6s3aHa obecneynsaTth
3(h(heKTMBHYIO 3alMTy NpaB 1 cB06OS YenoBeKa U rpakaaHWHa NOCPeACTBOM MPaBOCyAns, OTBEYAIOLLEero
TpeboBaHWAM CripaBe/IMBOCTU, Ha OCHOBE 3aKOHOAATESNIbHO 3aKpernieHHbIX KpUTepreB, KOTOpbIE B
HOopMaTMBHOM hopMe (B BMae 0bLUX NpaBua) NpeaonpenensoT, B KaKoM Cye 1 B KaKoW npoleaype
NOANIEXNT PAaCCMOTPEHNIO KOHKPETHOE L1eN0o, 4TO NO3BOASET Cyay (Cyabe), CTOPOHAM, APYrUM y4acTHUKAM
npouecca, a TakXXe NHbIM 3aMHTEPEeCOBaHHbLIM NnLaM n3bexxaTb MPaBOBON HEOMPEAENIEHHOCTY B IaHHOM
Bonpoce (noctaHoBneHns KoHcTutyumoHHoro Cyaa Poccninckon Pegepaumm ot 16 mapta 1998 roga N 9-11,
oT 20 eBpans 2006 roga N 1-M, ot 17 aHBapsa 2008 roga N 1-M, ot 25 mapTa 2008 roga N 6-Mwn ap.).
LleHHOCTb NpaBa Ha cyaebHyIo 3alnTy KakK Ba)KHelLel KOHCTUTYLIMOHHON rapaHTMm BCEX APYrux npas u
cBobopn obycnossieHa 0cobbiM MecToM cyaebHoM BNaCcTN B CUCTEME Pa3AesieHns BlacTen n ee
npeporaTBamMm Nno OCyLEeCTBAEHNIO NPaBoCyAuns, BbiTeKatowmmm n3 ctaten 10, 11 (yactb 1), 18, 118
(4acTb 2), 120 (vyacTb 1), 125-127 1 128 (4acTb 3) KoHCTUTYumMm Poccuinckon ®egepaunn. MMeHHo
cynebHas BnacTb, He3aBMCcMMas 1 becnpnucTpacTHasa No CBOEN NPUPOAE, UrpaeT peLlatoLLyto posib B
rocyLapCTBEHHON 3aluMTe nNpaB u cBoOOA YenoBeKa 1 rpaXkaHuHa, U UMEHHO Cy [, OKOHYaTeNbHO
pa3peluaeT Crop 0 npase, YeM NpefonpeaenaeTcs 3HavyeHne cyfebHbIx pelueHnid Kak rocy4apCTBEHHbIX
NPaBOBbIX aKTOB, BbIHOCUMbIX UMeHeM Poccuiickon ®efepaumm n nMmewwmnx obuieobsasaTeNbHbI XapakTep
(mocTaHoBneHns KoHcTuTyumoHHoro Cyaa Poccunckon ®epepaumm ot 4 anpens 2002 roga N 8-M n ot 17
mapTa 2009 roga N 5-M).

[apaHTMpPys roCyaapCTBEHHYIO, B TOM Yyucne cyaebHyto, 3amTy npas 1 cBoH0S YenoBeKa M rpakaaHuHa,
KoHcTuTyLma Poccuinckon depepaunm 04HOBPEMEHHO 3aKpenseT NpaBo Kax4oro 3allMiaTh CBOW npasa
1 ceoboabl BCeMn cnocobamu, He 3anpeLleHHbIMU 3aKOHOM (CTaTbsa 45, YacTb 2). K yncny Takux -
obLenpu3HaHHbIX B COBPEMEHHOM NPaBOBOM 0bLLecTBe - CNoCOob60B pa3peLlleHns rpak4aHCKO-NPaBOBbIX
CMopoB, NpoucTekaLwmx n3 ceoboabl LOrosopa, KOTOPOW Hapsady C aBTOHOMUEN BOAN YYaCTHUKOB
nNpeanpUHUMaTENIbCKON U MHOW 3KOHOMUYECKON AeATEeNbHOCTH 06yCN0BANBAOTCA AUCMO3UTUBHbIE Havana
rpakA4aHCKO-MPaBOBbIX M FPaXAaHCKO-MPOoLEeCCyasbHbIX OTHOLIEHMI, OTHOCUTCS obpallieHne B TPETENCKNIA
CyZ - MEXAYHAPOAHbIN KOMMEPYECKUA apbnTpaXK NN BHYTPEHHWUI TPEeTENCKNIA Cy A (NOCTOAHHO
LEeNCTBYIOWNN TPETENCKNN CYL AN TPETENCKMIA cy, obpa3oBaHHbIN CTOPOHAMU A5 peLleHns
KOHKpeTHbIX cnopoB (ad hoc)).

B Poccuiickon ®epepaLmm npaBo CTOPOH rpaXkAaHCKO-NPaBOBOro Cropa Ha ero nepefady B TpeTenCKui
CyQ OCHOB@HO Ha CTaTbe 45 (4acTb 2) KoHCcTuTyumm Poccuinckon ®egepanum BO B3aMOCBA3N C ee CTaTbew
8 (4acTb 1), cornacHo KoTopow B Poccuinckon ®epepaumm rapaHTMpyoTcs cBoboa SKOHOMUYECKON
LeATeNbHOCTY U NoAAepXKKa KOHKYpPeHUUn, 1 cTaTben 34 (4acTb 1), 3aKpennsiolwlen npaBo Kaxx4oro Ha
cB060AHOE NCMOMb30BaHNE CBOMX CNOCOBHOCTEN M UMYLLLECTBA NS NPEeANPUHNMATENLCKON N UHON He
3anpeLeHHON 3aKOHOM 3KOHOMUYECKON AeATENbHOCTH.
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Mo cmbicny cTaTen 10, 11 (yacTb 1), 118 (4acTb 1) n 124-128 KoHcTuTyumm Poccuinckon ®egepauum un
depnepanbHOro KOHCTUTYLIMOHHOMO 3akoHa oT 31 aekabps 1996 roga N 1-OK3 "O cyaebHon cucteme
Poccuinckon ®egepaummn”, TpeTenckmne Cyabl He OCYLLECTBASAIT rocyaapCcTBeHHyY0 (CyaebHyio) BRacTb 1 He
BXOOST B cyfnebHyto cuctemy Poccuiickon depgepaunm, COCTOALLYIO U3 rOCyAapCTBEHHbIX CYy0B. ITO,
04HaKO, He 03HavaeT, 4To KoHCTUTyuma Poccninckon ®enepaunum UCKOYaeT TEM CaMbliM BO3MOXKHOCTb
pa3speLleHns rpa)kgaHCKo-NpaBoBbIX CMOPOB MEXAY HYaCTHbIMW NULAMK B NpoLiedype TPeTenckoro
pa3bupaTensCcTBa NOCPEACTBOM TPETENCKUX CYA0B, AENCTBYIOLLMX B KaYeCTBE UHCTUTYTOB rpak4aHCKOro
obLlecTBa, HafleNeHHbIX MYBANYHO 3HAYUMBIMK DYHKLIUAMN.

MpepocTaBNeHNe 3aMHTEPECOBAHHbLIM MLLIaM MpaBa Mo CBOEMY YCMOTPEHUIO 06paTUTLCS 3a paspeLlleHnem
Cropa B rocyaapCTBEHHbIN cyh (cyn obLien topucamkumnmn, apduTpa>kHblil Cy) B COOTBETCTBUM C €ro
KOMMETEHLUMEN, yCTAHOBJIEHHON 3aKOHOM, UK M3bpaTh aibTEPHATMBHYIO (POPMY 3alUTbl CBOUX MPaB U
0bpaTUTbCSA B TPETENCKUI CY [ - B KOHTEKCTE rapaHTUI, 3aKpernJieHHbIX CTaTbaMn 45 (4acTb 2) u 46
KoHcTuTyumm Poccuiickon deaepaumn, camo no cebe He MOXKET pacCMaTPMBaThLCA KakK UX HapyLleHue, a,
HanpoTKB, paclMpseT BO3MOXXHOCTU pa3peLleHns CropoB B chepe rpaxxaaHckoro obopoTa.

CTOpOHbI Cropa, 3ak/to4as corialleHne o ero nepefaye Ha pacCMOTPEHNE TPETENCKOro cya 1 peanunsys
TeM CaMbIM CBOE MpaBo Ha ceBoboay A0roBopa, AO6POBOALHO COMrNallalTCA NMOAYMHUTBLCA NpaBuIaM,
YCTaHOBJ/IEHHbIM A1 KOHKPETHOro TPeTEeNCKOro cyaa. B Takux ciyyasix npaBo Ha CyaebHyio 3awuTy,
KOTOpas - No CMbICAy CTaTbk 46 KoHCTUTYLUn Poccuinckon ®epepaumm - 0os>KHa ObiTb NONHOW,
3(pHeKTMBHON N CBOEBPEMEHHON, 06ecneynBaeTCs BO3MOXHOCTbIO 0bpalleHns B NpeayCcMOTPEHHbIX
3aKOHOM CJly4asX B roCyAapCTBEHHbIA CyA, B YAaCTHOCTW NMyTEM Nofayn 3asBeHunst 06 0TMeHe pelleHuns
TpeTenckoro cyfa nnbo o BblAaye NCMOJHUTENBHOMO ANCTa Ha NPUHYANTENIbHOE UCMOJIHEHME PeLleHns
TpeTenckoro cyfa (onpegenenna KoHcTuTyumoHHoro Cyaa Poccuinckon ®egepauun ot 26 okTabps 2000
roga N 214-0, ot 15 mas 2001 roga N 204-0, o1 20 dpeBpansa 2002 roga N 54-O n o1 4 uioHs 2007 roga N
377-0-0).

Esponenckuin Cya no npaBam YenoBeKa Npu NPUMEHEHUN COOTBETCTBYIOLLMX MOJIOXEHNA CTaTbm 6
KOHBEHLMM 0 3aLLUTe NpaB YeN0BEKA M OCHOBHbLIX CBO6OA TakXXe MCXOAUT U3 TOro, 4TO CTOPOHLI B
rpakA4aHCKO-MPaBOBbIX OTHOLIEHUAX MOryT, He npmberas K paCCMOTPEHMIO Aefla CyA0M, 3aK04NTb
COOTBETCTBYHOLLLEE COrJlallieHNe, B TOM YMCe B Buae apbuTpaXKHOM OroBOPKM B 1Or0BOPE, N Pa3peLlmnTb
Cnop NyTem TpeTenckoro pa3bmpaTenbpCcTBa, - TakoW 0TKa3 OT NpaBa Ha pacCMOTPeHME CBOEro Aefla CyaoM
He HapywaeT KOHBEHLIMIO NPW YCI0BUW, YTO OH CoBepluaeTcs 6e3 npuHy>xaeHns (NoCTaHOBNEHNe OT 27
tdeBpansa 1980 rona no geny "Nesep (Deweer) npotns benbrun"). EBponenckuin Cyn no npaBam YesjoBeKa
noJslaraeT, 4To CTaTba 6 KOHBEHUUN He NCKOYAeT Co34aHne TPeTenCKux Cya0B 418 pa3peLleHns crnopos
MeXXAy YaCTHbIMU NnLaMu; coBo "cyn" B ee NyHKTe 1 He 06A3aTeNbHO A0/HKHO MOHMMATbLCA Kak Cya
KJTaCCMYECKOro TUMNa, BCTPOEHHbIM B CTaHAAPTHbLIN CyAebHbIi MEXaHU3M CTPaHbI, 1 MOXKET NoapasyMmeBaTb
OpraH, Y4peXXAeHHbIA N9 peLeHns OrpaHUYeHHOro Yncaa 0cobeix BONPOCOB, MPU HEM3MEHHOM YCI0BUN,
4yTO UM cobnofatoTca HeobxoauMble rapaHTUK (MocTaHoBAEHNS OT 8 ntona 1986 roga no geny "Jintroy u
apyrue (Lithgow and others) npotne CoeanHeHHoro Koponesctea" u oT 3 anpens 2008 roga no geny
"PnoxeHT KamnaHu (Regent Company) npoTus YKpauHsbl").

TeMm caMbIM NOATBEPXKAAETCA MPAaBOMEPHOCTb 0bpalleHns YaCTHbIX UL, - B Mpedesax peaansaunm nMm Ha
OCHOBE aBTOHOMMWM BOSIM NpaBa Ha cBoboAy [OroBopa - K TPeTeNnCckoMy pas3bupaTenscTBy B chepe
rPa4aHCKUX NPaBOOTHOLLEHWIA, FAe LONYyCKaeTCsa paspeLleHune Cnopos NocpeacTBOM 0bLecTBEHHOr0
CaMOoperynnpoBaHuns, a nybamyHble MHTEpPeCk 06ecneynBanTCa 3aKOHOA4aTENbHbIMY NPEeANMCAHNAMY,
yCTaHaBAMBaOLWMUMN NpoLeaypbl TpeTenckoro pasbmupaTenbCcTBa, YTO NpeanosaraeT HaJmyne rapaHTum
CrpaBeaMBOCTU U BecnpucTpacTHOCTK, NpucyLmux nobomy cynebHomy paszbupaTenbCTBy B CUy
TpeboBaHui cTaTbh 46 KoHCTUTYuumn Poccuinckon ®epepalii BO B3aMMOCBA3M CO CTaTbel 6 KoHBEHL UM O
3aliMTe npaB YesioBeKa M OCHOBHbIX CBOBOL.

3. OcHOBaHHas Ha NONOXEeHNAX KoHCTUTYLumn Poccuinckon denepaunmm BO3MOXKHOCTb pa3peLLeHmns
rPa4aHCKO-MPaBOBbLIX CMOPOB NOCPEACTBOM TPETENCKOro pa3bupaTenbCTBa 3aKpensieHa B rpaXKjaHCKOM
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3aKOHOaTeIbCTBE U COOTBETCTBYIOLLMX NPOLLeCCYyasibHbIX HOPMax, MPeaMeTOM peryiMpoBaHNsa KOTOPbIX
06yCNOBMEHO 1 MCMOJIb30BaHME MPUMEHNTENBHO K TPETENCKOMY pa3bupaTenbCTBY Kak anbTepHaTUBHON
(hopmMe 3aLLMThl FrpaXLaHCKKUX Npas TepMuHa "cyn".

CornacHo nyHKTY 1 ctatbmn 11 'K Poccunckon ®efepaumm 3aiMTy HapyLLEHHbIX WK OCMOPEHHbIX
rPaAaHCKUX NpaB OCYLLEeCTBASET B COOTBETCTBUMN C MOABEAOMCTBEHHOCTLIO Aefl, yCTaHOBIEHHON
npoueccyasibHbIM 3aKOHOAATENbCTBOM, CYA, apbuTpaXKHbIN Cya U TPeTenckuin cya. icxoaa ns storo
YacTblo TpeTben cTaTbm 3 MK Poccuinckon ®epepaunm n 4acTolo 6 cTaTbn 4 AMNK Poccuiickon ®epepalimu
npefycMaTpUBaeTCA BO3MOXHOCTb Nepefayn no CoraalleHnto CTOPOH NOABEAOMCTBEHHOIO Cyay
(apbuTparkHoMy Cyay) cnopa, BO3HUKAIOLLEro U3 rpaXAaHCKUX NPaBOOTHOLLEHWI, A0 MPUHATUSA CYA0M
(apbuTpa>kHbIM CylOM) NEPBON UHCTAHLMKN CyAebHOr0 NOCTaHOBAEHNS, KOTOPbIM 3aKaH4YMBaeTCs
paccMOTpeHune fena no CyLWwecTBy, Ha pacCMOTPeHMe TPETENCKOro Cyaa, ec/iv MHoe He YCTaHOBJIEHO
tenepanbHbIM 3aKOHOM. COOTBETCTBEHHO, B CUAly MYHKTa 2 cTaTbu 1 ®efepanscHOro 3akoHa "0
TpeTencknx cygax B Poccunckon ®epepauumn’ B TPETENCKNIA Cya MOXKET MO COrIallEHNI0 CTOPOH
TpeTenckoro pasbupaTenscTBa nepefaBaTbCa 060N CNOP, BO3HUKAOLWNA N3 FPaXA4aHCKUX
NPaBOOTHOLLEHUI, eC/IN MHOE HE YCTaHOBJIEHO (hefepasibHbIM 3aKOHOM.

3.1. BO3MOXXHOCTb PacCMOTPEHNSA TPETENCKUM CyA0M rpaXkAaHCKO-NPaBOBbIX CMOPOB KOHKPETU3NPOBaHa B
3emenbHOM Kogekce Poccunckon ®efepaun, 3aKkpennsioem npaBo CTOPOH nepefaTth 3eMesibHbIA Crop
Ha pa3pelleHne B TPETENCKMI Cya (MYHKT 2 cTaTby 64), PegepanbHoOM 3akoHe "O rocyaapCTBEHHON
perncTpauunmn npas Ha HeABMXUMOE UMYLLECTBO U CAEM0K C HUM", MpeayCMaTpUBaloLWEM rOCYAaPCTBEHHYIO
perncTpaumio npas Ha HeABMKMMOE UMYLLLECTBO, YCTAaHOBJIEHHbIX peLLleHneM cyaa, apbutparkHoro cyaa
U TPeTenckoro cyna (ctatbs 28), PeaepansHom 3akoHe "O6 unoTeke (3anore HeaABMXKMMOCTK)",
npeaycMaTprBaloLLEM NoralleHne perncTpaLmMoHHon 3anucy 0b nnoTeke Ha OCHOBaHUW peLleHns Cyaa,
apbuTpa)kHOro Cyaa Wim TPETENCKOro Cyfa O NMpPeKpalLleHUn NnoTekn (CTaTba 25) 1 onpeaensioLlem
nocneacTBusA NpeabsABAEHUS K 3a10r04aTeNI0 NCKa 0 MPU3HaHMKM NpaBa COBCTBEHHOCTU Ha 3a10XKEHHOe
HeOBVXXMMOE NMYLLIECTBO B Cylle, apbuUTpaXKHOM cylie, TpeTenckom cyne (NyHKT 1 ctaTbn 33) 1 cyaebHbiin
nopsfok obpaLleHns B3bICKaHNA Ha 3a10)KEHHOE UMYLLECTBO (CTaTbsa 51).

YKa3aHue Ha rpaK4aHCKO-NpaBOBON XapaKTep Cropa Kak KpUTepuii ero BO3MOXHOM0 pa3peLLeHuns
NnocpencTBOM TPeTENCKOro pasbupaTenbCTBa 03HaYaeT, YTO B CUCTEME AeNCTBYIOLEr0 NPaBoOBOro
perynnupoBaHna He AOMyCcKaeTCa nepefadya Ha pacCMOTPEHUe TPeTEeNCKoro cyaa CnopoB, BO3HUKAOLWMUX U3
aOMUHUCTPATUBHBIX U UHBIX MyBANYHbIX MPABOOTHOLIEHWI, @ TaK)XE A&, paCCMaTPUBAEMbIX B MOPsAKe
0coboro Npom3BoACTBa, HE OTBEYAIOLLMX TPAAULMOHHBIM NPU3HaKaM CNopoB o npase (fen 06
yCTaHOBAEHUN (DAaKTOB, UMEKLLNX IOPUANYECKOE 3HAYEeHNE, 1 Op.). Takoe orpaHnyeHune cdepsl
KOMMETEHUNN TPETENCKNX CYA0B CBA3AHO C MPUPOAON MPaXAaHCKUX NPaBOOTHOLLEHWA, KOTOPbIE, Kak
cnepyet n3 ctaten 8, 19, 34 n 35 KoHcTuTyumm Poccuinckon ®efepaLim U KOHKpPETU3NpYoLWen nx
nosioXxxeHus ctatbl 1 "OCHOBHbIE HavaNa rpaXKa4aHCKoro 3akoHogatenbcTea" K Poccunckon ®epepauunm,
OCHOBaHbI Ha NPWU3HAHWN PaBEHCTBA Y4aCTHUKOB, HENMPUKOCHOBEHHOCTU COBCTBEHHOCTM, cBObOALI
[IOroBOpa, HeZOMYCTMMOCTHM NMPOM3BOJIbHOrO BMELLATENIbCTBA KOro-1Mbo B YaCTHbIE AeNa, He06X0AMMOCTK
BecnpenaTCTBEHHOr0 OCYLLECTBAEHNA FPaXXAaHCKNX NpaB, obecrnevyeHns BOCCTAaHOBIEHUS HAapYLUEHHbIX
npas, UX cyaebHom 3alnThl.

Mpucywnin rpa>kAaHCKMM NPaBOOTHOLIEHNAM NPUHLMMA AUCAO3UTUBHOCTHY, B CUAY KOTOPOr0 rpaxaaHe
(pusmnyeckne nuua) n puanYeckne nnua nprobpeTaloT 1 OCYLLEeCTBASIOT CBOW rpaXkAaHCKMe nNpaBa CBoew
BOJIEN 1 B CBOEM MHTepece, CBO6OLHbI B YCTaHOBAEHWNM CBOMX NPaB U 0653aHHOCTEN Ha OCHOBE A0rOBOpa U
B onpeneneHnmn niobbix He MPOTUBOPEYALLMX 3aKOHOAATENbCTBY YCNOBUI A0roBopa (MYyHKT 2 cTatbn 1 TK
Poccninckon ®depgepaumm), pacnpocTpaHIeTCs U Ha NPoLUEecCyalibHble OTHOLIEHUS, CBA3aHHbIE C
PacCMOTPEHNEM B CyAax B NOPALKE rpaXkAaHCKOro CyAonpon3BoACTBa CNOPOB, BO3HUKAOLWNX B X04€e
OCyLLEeCTB/IeHNS (PU3NYECKUMU W IOPULNYECKMMUN ANLaMK NPeanpUHUMATENbCKON 1N MHOW He 3anpeLLeHHON
3aKOHOM 3KOHOMUYECKON AeATeNbHOCTU. B rpa)kAaHCKOM CyA0nNpon3BOLACTBE ANCMO3UTUBHOCTb O3HaYaeT,
4TO NpoLeccyalibHble OTHOLLIEHNS BO3HMKAIKOT, N3MEHAIOTCS U NPeKpaLLalnTcsa rnaBHbIM 0bpasom no
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WNHULMATUBE HENOCPEACTBEHHbIX YHaCTHUKOB CMOPHbIX MaTepuasibHbIX MPaBOOTHOLIEHWI, KOTOPbIE UMEIDT
BO3MOXXHOCTb C MOMOLLbIO CyAa PacnopsXaTbCA NPOLECCyanbHbIMU NPaBaMu 1 CNOPHbLIM MaTepUanbHbIM
npaBoM. [lJaHHOe NpaBu/iI0 PacnpoCTPaHAETCS M Ha NpoueccyasbHble OTHOLWEHNS, BO3HUKAKOLWME B CBA3M C
OCMapvBaHMEM PELUEHU TPETENCKMX CYy0B, MOCKObKY B OCHOBE 3TUX MPOLECCYasbHbIX OTHOLWEHMWN
NeXWUT AOroBop, COrnacHO KOTOPOMY CTOPOHbI (YaCTHbIE ML) LOBEPSAIOT 3aLllUTy CBOUX MPaXk4aHCKUX
npae n3bpaHHOMY 1M COCTaBY TPETEMNCKOro CyAa W MPU3HAIOT ero peLleHuns.

3TVM He 3aTparnBaeTcs NpaBo pefepasbHOr0 3aKOHOAATENS B paMKax NpefoCTaBAeHHON eMy ANCKpeLnn
B PeryampoBaHnn gaHHOro Bonpoca (MyHKThl "B", "0" cTaTbn 71 KoHCcTUTYyuUumn Poccuninckon denepaunn)
onpenensTb - UCXons U3 HeobxoammocTun obecnevyeHns banaHca YacTHbIX U NYBANYHBIX MHTEPECOB -
nepeyeHb BUAOB COPOB, KOTOPbIE MOryT ObITb NepefaHbl Ha pacCMOTPEeHKe TPETENCKOro cyaa, B
3aBNCMMOCTU OT UX COLMANBbHOM 3HAYNMOCTUN, KOHKPETHbLIX YCI0BMIA Pa3BUTUSA FPaXkAaHCKOro o6opoTa u
COLMaNbHO-9KOHOMUYECKOWN CUCTEMbI B LLE/IOM, YKOPEHEHUS MPaBOBbIX HayaJ 1 pbIHOYHOIO X03ANCTBa,
NpaBoBOM KyNbTYpbl U APYrUX (haKTOPOB Y BHOCUTL B 3TOT NepeyveHb U3MeHeHns. Takne u3mMeHeHus,
04HaAKO, He MOTYT OCYLLECTBNIATLCS NMYTEM MPON3BOSIbHOIO CHUXEHUS Y>Ke AOCTUMHYTOro YPOBHS
rapaHTMPOBAHHOCTY MpaBa y4aCTHNKOB rpa)kgaHCcKoro 06opoTa Ha UCNOIb30BaHME A1 3alUNTbl CBOMX
npaB TpeTenckoro pa3bunpaTenbCcTBa, 6e3 yyeTa CNI0XKMUBLIEr0CA MPaBOBOro PEryMpoBaHus, Npu3BaHHOro
obecneymBaTb CTabWIBLHOCTL U AUHAMU3M FpaXkAaHCKOro obopoTa U NpeLCcKasyemMoCTb B UCMO/b30BaHUN
npoLeccyasibHbIX BO3MOXHOCTEN A5 ero Yy4aCTHUKOB.

3.2. Mopsiaok obpa3oBaHNA 1 OeATENbHOCTM TPETENCKMX Cy0B, 06LMe NPUHLUMNLI ONpeLeneHns
KaTeropum cnopos, KOTOPble MOIYyT pacCMaTpPMBaTbCA TPETENCKMM CYyAOM MO COrJlalleHnio CTOPOH Cnopa,
hOpMbI FOCYLapCTBEHHOIO KOHTPOAS 3a TPETENCKUM pa3bupaTenbCTBOM, @ TaKXXe npaBa CTOPOH
3aMHTepPeCOBaHHbIX JIML, MO OCMAPMBAHWIO pPe3ybTaToOB PacCMOTPEHMS fena TPeTenCKUM CyaoM
perynupytotca ®egepanbHbiM 3aKOHOM "O TpeTencknx cyaax B Poccunckon ®egepauun'.

CornacHo Ha3aHHOMY PefepasibHOMY 3aKOHY TPETENCKUI Cyl pa3peLlaeT Crnopbl Ha OCHOBAHUN
KoHCTuTyummn Poccuinckon depepaumm, 3aKOHOB, UHbIX HOPMATUBHbIX NMPaBOBbLIX aKTOB, AENCTBYOLWMX B
Poccuiickon ®epepalimun, v NpUHNMaET pelleHne B COOTBETCTBUM C YCNOBUAMK LOrOBOPA U C y4ETOM
obbivaeB aenosoro obopoTa (CTaThd 6); TpeTenckoe pa3brnpaTensCTBO OCYLLECTBASETCA Ha OCHOBE
MPVHLMNOB 3aKOHHOCTW, KOH(MAEHUMNANBHOCTU, HE3aBUCMMOCTH 1 6ECNPUCTPACcTHOCTY TPETENCKUX CYLeN,
AVNCNO3MTUBHOCTU, COCTA3ATE/IbHOCTM U PaBHOMPaBUSA CTOPOH (CTaTba 18); pelueHns TPeTenckoro cyaa
NCNONHAOTCSH 40OPOBOJILHO; OHU MOTYT BbITb OCMOPEHLI MYTEM NOAaYM 3a8BeHUs 06 OTMEHE peLleHmns B
KOMMNETEHTHbIN Cy[, a TakXe NPOoBEepPeHbI B MOPSAAKE PAaCCMOTPEHNS 3aBIEHNS 0 NPUHYANTEIbHOM
NCNOJIHEHUWN peLleHns; NPUHYANTEIbHOE UCMOJIHEHNE PELLIEHUS TPETENCKOro Cya OCyLLeCTBAAETCS Ha
OCHOBE WCMOMHUTENBHOMO JIMCTA, BblAAHHOMO KOMMETEHTHbLIM CYA0M; K YAC/TY NPeayCMOTPEHHbIX AaHHbIM
depfepanbHbIM 3aKOHOM OCHOBAHWUIN OTMEHbI PELLUEHUS 1 0TKa3a B BblAayve UCMOJIHUTENbHOIO INCTa
OTHOCMTCA YCTAaHOBNEHWE CYA0M, YTO CMOP, PACCMOTPEHHbI TPETENCKNM CYOM, HE MOXET BbIThb
npeaMeToM TPeTencKoro pasbrpaTenbCTBa B COOTBETCTBMM C (hefepasibHbIM 3aKOHOM U (Un) pelueHne
TPeTenckoro cyga HapyllaeT 0OCHOBOMOJ1aratoLLne NPUHLMNLI POCCUNCKOro npaBa (cTaTbu 40, 42, 44-46).
Ha3BaHHbI PefepalibHbIfi 3aKOH NpeflyCMaTpUBAET TakXKe BO3MOXHOCTb 0TBOLA TPETENCKOro Cy by
(ctatbm 11-12) n npuHaTus obecnevntensHbix Mep (cTaTbs 25), 3abnaroBpeMeHHoe yBeoOMJIeHNEe CTOPOH
0 BPEMEHU N MeCTe 3acefaHns TPeTencKoro cyaa (ctaTbs 27), nocnencTema nepenadm CTopoHaMuy cropa
Ha pacCMOTpeHMe BbIBpaHHOro NMK TPETENCKOro Cyfia U BbiHECEHWS nocnefHuM 06a3aTeNlbHOro Ans
CTOPOH peLLeHns. KpoMe Toro, peLleHne TPpeTENCKOro cyaa BaeyeT pag nybamyHo 3Ha4MMbIX NOCIeACTBUN,
aHaNOrNYHbIX NOCNEACTBUAM PELLEHWNIA TOCYAapCTBEHHbIX CYL0B: TaK, peLleHne TpeTenckoro cya (3a
NCKJIIOYEHMEM CNTy4aeB, eC/in CyA 0TKa3a B BblAaye NCMOMHUTENbHOMO INCTa Ha MPUHYAUTENbHOE
NCMOJIHEHWNE 3TOr0 PELUEHUS) ABASETCA OCHOBaHUEM A5 NMPeKpalLleHns NpoM3BoACTBa MO AeNy 0O
pPaccMOTPEHMM Crnopa MeXAy TEMU Xe NnLamMm, 0 TOM Xe NpeaMeTe U No TeEM Xe 0CHOBaHMAM (ab3all
wecTton ctatbk 220 MK Poccuinckon ®egepauum, nyHKT 3 4acTtu 1 ctaTbu 150 AlMK Poccunckon
depfepaunmn); HaMyMe Takoro peLleHns SBASeTCA TakXXe OCHOBaHMEM O/ 0TKa3a B NPUHATUN NCKOBOMO
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3a5BJIEHUNS M0 rPaXkAaHCKOMY Aeny CyaoMm obLen opucankumm (NyHKT 3 YacTu nepsBon ctaTen 134 MK
Poccunckon ®egepaumm).

MprBeneHHbIE 3aKOHOMOJIOXKEHNS, FAPaHTMPYA YY4aCTHUKaM TpeTenckoro pasbupatensctsa Heobxognmble
npoueccyanbHble NpaBa, HanpaeaeHbl Ha obecneyeHne NpuHUMNa CNpaBeaanBoro cyaebHoro
pa3bupaTenbCTBa, KOTOPLIN MO CMbICAy CTaTen 46 (4acTb 1) 1 118 (yacTb 1) KoHcTuTyumn Poccuninckonm
defepaunm BO B3aMMOCBSA3M CO CTaTben 6 KOHBEHLIMM O 3aLLMTE NpaB Ye/0BEKa N OCHOBHbIX CBO6OS -
pPacnpoCcTpaHaeTCa Kak Ha pa3bupaTenbCTBO B FOCYAApPCTBEHHOM CyAe, Tak U Ha TpeTenckoe
pa3bnpaTenbCTBO. BMECTe € TeM 3TO He 03HaYaeT O0TOXKAECTBJIEHNE TPETENCKOM (DOPMbI 3aLLNThI MpaBa C
CynebHOM 3alMTON KakK TakKoBOW, OCYLLECTBASEMON rOCYyAapCTBEHHLIMY CyAaMu, @ TPETENCKNX CYA0B Kak
WHCTUTYTOB rpaKAaHcKoro obLecTsa - ¢ cyaamm Poccuinickon ®efiepaLimm, KOTopble B COOTBETCTBUM CO
ctatbamm 10, 11 (vacTb 1) n 118 KoHcTutyumm Poccuinckon ®egepauunm n degepanbHoiM
KOHCTUTYLIMOHHBLIM 3aKoHOM "O cyaebHoi cucteme Poccuiickon ®efepaummn’ B paMkax pasfeneHus
rocyapCTBEHHOWN BNACTW Ha 3aKOHOAATENbHYIO, MCMOJIHUTENbHYIO U CyAeOHYI0 OCYLLECTBAAT CyaebHyio
BNacTb 1 0bpa3sytoT cyaebHyto cnctemy Poccuinckon ®epepaumn.

Mepepada cnopa, KOTOPLIN BO3HUK AN MOXXET BO3HUKHYTb MEXAY CTOPOHAMW KaKoro-1nbo KOHKPeTHOro
NPaBOOTHOLLEHUS, HA PpaCCMOTPEHMe TPETENCKOro Cyfa 0CTaeTCa albTepHaTUBHOM (hOPMOI 3aLlLMThl NpaBa
1 He nNpespaLlaeT cam no cebe Nopsfok TpeTenckoro pasbupaTenscTsa B COOGCTBEHHO cynebHyto opmy
3alWMThl NpaBa, PaBHO Kak U He MOPOXXAAeT UHbIX IPUANYECKNX NOCAeACTBMIA, MOMUMO NPeayCMOTPEHHbIX
3aKOHOM MMEHHO A1 TPETENCKOro pPeLLIeHNs, KOTOPOE - B CUAY IOPUANYECKON NPUPOLbI TPETENCKOro
pa3bnpaTenbCTBa - MPUHMMAETCA TPETENCKMM CYyA0M OT CBOEro MMeHW, 0683aTeNlbHO ANst CTOPOH Ha
0CHOBe A06pPOBOILHOr0 NCNOJIHEHNA, @ 0becnevyeHne ero NPUHYANTENBHOrO UCMONHEHNS HAX0AMNTCA 3a
npeaenamy TPeTencKoro pacCMOTPEHUS 1 ABASETCS 3aZlavyeil FoCyjapCTBEHHbIX CYA0B Y OpraHoB
NPUHYANTESIbHOr0 UCMOSIHEHNS.

3.3. Takum obpa3om, NyHKT 1 cTtaTby 11 K Poccunckon ®epepauiyv BO B3aMMOCBA3M C MyHKTOM 2 CcTaTbu 1
denepanbHOro 3akoHa "O TpeTenckux cyaax B Poccuinckon ®egepauumn” n B CUCTEME HOPM JaHHOIO
®efepanbHOro 3akoHa, NpeaycMaTprBas BO3MOXHOCTb paspeLleHns Cropos nocpeacTBOM TPeTeNCKoro
Cyha 1 3aKpenss ero cTaTyC Kak aJbTEePHAaTUBHOWN (hOpPMbl pa3peLLeHns rpax4aHCKO-MPaBOBbIX CMOPOB,
BblpaXKaloT TEHAEHLUMIO K YIPOYEHUI0 AEMOKPATUYECKMX Havyan NpaBoCyAmna N Kak TakoBble He
npoTtmeopeyaT KoHcTuTyuumn Poccunckon ®egepalmm, B TOM Ynucne ee ctatbham 8 (4acTb 1), 34 (yacTb 1),
35 (4actm 1 n 3), 45 (4acTb 2), 46, 55 1 118.

4. B cucteme OenCTBYIOLLEro NPaBOBOro peryiMpoBaHus pelleHuns TpeTenCcknx Cy40B He TObKO
nopoxgatT 0643aTeNIbCTBO UX UCMOMHEHNA ANLAMIK, YHACTBYIOWMMM B TPETENCKOM pa3bnpaTenscTBe, HO
N ABNAIOTCA OCHOBaHUEM AN COBEPLUEHUS UHBIMU CYyObeKTaMun onpeneneHHbIX PULANYECKN 3HAYUMbIX
LencTBun.

Tak, ecnu peleHnem TpeTenckoro cyaa, NPpMHATLIM MO pe3yfibTaTaM pacCMOTPEHMS Crnopa, KacatLwerocs
HeZB/XXMMOr0 UMYLLLECTBA, YCTAHOBJIEHbI MPaBa Ha 3TO UMYLLIECTBO, PErMCTPUPYIOLLMIA opraH 06s3aH
COBEPLWNTb AENCTBMA MO UX FOCYAapPCTBEHHON perncTpaumn. Ctatbsa 28 GenepasibHOro 3akoHa "0
roCyfapCTBEHHOW perncTpauum npas Ha HeABXMMOE UMYLLECTBO W CAENIOK C HUM", 3aKpennss aHHYI0
0643aHHOCTb PErMCTPMPYIOLLErO OpraHa B OTHOLLIEHMMN NpPaB, YCTaHOBJIEHHbLIX peLLleHneM Cyaa,
apbuTpaxKHOro cyna, TPETENCKOro Cyaa, onpeaenseT TeM CaMbiM NPaBOBble MOCIEACTBUS BbIHECEHUS
pelueHns TPeTEeNCKoro cyfa no cnopy, kacallemycs HeBMXMMOro NMYLLECTBa, PaBHbIe - AN4 Lienen
roCyfapCTBEHHOW perncTpaunmi npas Ha Takoe NMYLLEeCTBO - NOC/eACTBMAM BblIHECEHNA peLleHns
rocyLapCTBEHHbIM CyAoM (0bLeln puCcanKLm nan apbnuTpakHbIM).

locynapCTBEHHON perncTpauny B EQUHOM rocygapCTBEHHOM peecTpe nNpaB Ha HeABVXUMOE UMYLLECTBO U
CLEeNOoK C HUM noAnexaT, CornacHo nyHKTy 1 ctatemn 131 MK Poccuinckon ®enepauum, npaso
COBCTBEHHOCTY M Apyrue BellHble NpaBa Ha HeAB/XMMbIE BELLM, OFpaHUYeHNs 3TUX Npas, Ux
BO3HWKHOBEHWE, Nepexo 1 npekpalleHne. FocyaapCTBeHHas pernctpaumsa npas Ha HegBMXUMoe
MMYLLECTBO 1 CAENOK C HAM NPeAcTaBnseT cobon puANYeCcKnn akT NPU3HAHNA 1 NOATBEPXKAEHNS
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rocyapCTBOM BO3HUKHOBEHMS, OrpaHnyeHuns (obpemMmeHeHns), nepexona Wan NpekpaLleHmns npae Ha
HeZB/XNMOE UMYLLLEeCTBO B COOTBETCTBUM C [paXKAaHCKMM KogeKcoM Poccuinckon ®enepaumm u
eONHCTBEHHOE [10Ka3aTeNbCTBO CYLLECTBOBAHUS 3apernCcTPMPOBaAHHOIO NpaBa Ha HeaBMXXMMOE
NMYLLECTBO, KOTOPOE MOXET BbITb OCMOPEHO TOLKO B cyaebHOM nopsake (CTaTbs 2 PefepanbHOro
3aKoHa "O rocyfapCTBEHHOWN perncTpauun npas Ha HeABUXUMOE NMYLLECTBO U CAEMOK C HUM").
3aKoHoAaTeNbHOE 3aKperneHne HeobxoAnMOCTU roCyLapCTBEHHON perncTpauun npasa COBCTBEHHOCTY Ha
HeZB/XMMOE UMYLLLECTBO ABNAETCS, TakuM 06pa3om, Mpu3HaHMEM CO CTOPOHbLI rocyaapcTea nybanyHo-
NpPaBOBOro MHTEPecCa B YCTAaHOBIEHNW NPUHAANEXXHOCTN HEABUXXUMOr0 UMYLLLECTBA KOHKPETHOMY LY,
yeMm obecneymBaeTCs 3aluMTa NpaB APYrnx aul, CTabnnbHOCTb rpa)kgaHckoro obopoTa u
npeackasyemMocTb ero pa3BuTusa. BMecTe € TeM B NpakTuke apbuTpa>kHbIx CynoB HavynHas ¢ 2005 roga
rocyfapCTBEHHAsA PErMCTPaLNS CAENOK U NHBbIX IOPUANYECKN 3HAYMMbIX LENCTBUIA C HEABMXMMOCTbIO
paccMaTpMBaeTCA Kak "ny6anyHbIN aneMeHT", BKIDYEHNE KOTOPOro B rpaXkAaHCKO-NPaBoBbIe Cropskl
OTHOCUTENIbHO 06BEKTOB HEABMXKMMOI0 MMYLLECTBA NMO3BOSET NPUPABHATL 3T CMOPbI K CNOpaM
ny6aMYHO-NPaBOBOr0 XapakTepa, YTO UCKIOYAET BO3MOXHOCTL UX pa3peLleHns nocpeacTBOM TPETENCKOro
pa3bupaTtenbcTsa.

MNopnobHas NnpakTUKa ONMPAETCS Ha PEKOMEeHAaLMM, COAepKaLLnecs B MHPOPMALIMOHHOM NNCbMe
Mpe3ungnyma Boicwero ApbutpaxHoro Cyaa Poccunckon ®epepaumm ot 22 gekabpsa 2005 roga N 96
"0630p NpaKTMKM PacCMOTPEHUS apbUTParKHbIMU CyaamMu Len 0 NPU3HAHUW U NPUBEAEHNN B NCMOJIHEHNE
peLUeHN MHOCTPaHHbIX CyA0B, 06 0OCMapMBaHUM peLleHnin TPETENCKMX CYA0B U O BblAaye NCNOMHUTEbHbIX
JINCTOB Ha MPUHYANTENBHOE UCMONIHEHNE PELLEHNI TPETENCKNX CYA0B", COrNaCHO MyHKTY 27 KOTOPOro
apbuTpaxKHbIN CyL 0TKa3blBaeT B YA0BJETBOPEHNMN 3aABEHUS O BblAayve NCMNOJTHUTENBHOrO IMCTa Ha
NPUHYAUTENbHOE UCMONHEHME peLleHns TPETEeNCKoro cyaa, Kotopoe 0653biBaeT perucTpupyowmnin opran
3aperncTpupoBaTb NpaBo COBCTBEHHOCTM Ha HEABMKMMOE UMYLLIECTBO 3@ CTOPOHON TPETENCKOro
pa3bupaTenbCTBa, Tak Kak BONPOChI NyH6aMYHO-NPaBOBOro XapakTepa (perncrpaums HeaBmMXMMOCTH) He
MOryT 6bITb MPEAMETOM PAaCCMOTPEHMNS B TPETENCKOM Cye.

Takow NoAxXoA, OCHOBAHHbLIN Ha 0TOXAECTBAEHUN NyBANYHO-NPaBOBLIX CMOPOB U FPaXKAaHCKO-MPaBOBbLIX
CMOpOB, PELLUEHNE N0 KOTOPbLIM BJIeYET 3a cobo HeobX0ANMMOCTb roCy4apCTBEHHOWN perncTpaumm npas Ha
HeLBWXNMOE UMYLLLECTBO, HE YYUTbIBAET KOHCTUTYLMOHHO-NPABOBYIO MPUPOAY COOTBETCTBYOLNX
npaBooOTHOLLEeHWI. Myban4yHO-NPaBOBOM XapakTep CNOpPOoB, NPeaonpeaenaoLnA HEBO3IMOXHOCTb KX
nepefayn Ha pacCMOTPeHME TPETENCKOro cyaa, 0bycnoBAMBAETCA HE BUAOM MMYLLECTBA (ABMXXMMOro Un
HeZBVXMMOro0), a CNeunMpUKon NPaBOOTHOLLIEHWU, N3 KOTOPbIX BO3HUKAET COpP OTHOCUTEIbHO faHHOro
MMYyLLLECTBA, M COCTAaBOM Y4acCTBYOLMUX B criope Jinl,. TpeboBaHMe e rocy4apCTBEHHON perncrpaumm
HeZBVXMMOr0 UMYLLLECTBA He CBA3@HO HM CO CTOPOHaMM CMopa, HU C XapakTEPOM MPaBOOTHOLLEHNS, MO
NMOBOAY KOTOPOro OH BO3HUK, - ONpeaensaoLwM asaseTcs npuposa obbekTa LaHHOro MMYLLEeCTBEHHOMO
NPaBOOTHOLLEHNS.

CnepoBaTeslbHO, OTHOLLIEHUS NO NOBOAY rOCYAapCTBEHHON perncTpaumm Henb3s cYuTaTb
cofepXxaTesibHbIM 3/1IEMEHTOM CMOPHOro MPaBOOTHOLIEHUS, CYyTb KOTOPOr0 OCTAeTCs YacTHOMPaBOBOW, a
"ny6anyHbIA 3phekT" NOABASETCS UL NOCSE YA0CTOBEPEHMNS FOCYAAPCTBOM Pe3ybTaToB CAEKUN UK
MHOTO IOPUANYECKN 3HAYNMOro AeiCTBUS. KpoMe TOro, MOCKOJIbKY Te Xe MPaBOOTHOLIEHMNS
(0693aTE€NbCTBEHHOIO MK BELLHOIO XapakTepa) C TeM »Ke COCTaBOM Y4aCTHUKOB, HO OTHOCUTESIbHO
06BEKTOB ABMXMMOro UMyLLLeCTBa He TpebyloT, no obLiemMy npaBuy, roCyaapCTBEHHON perucrpaLumm,
NocnenHss He MOXKET pacCMaTPUBATLCA KaK BANAIOLWAA Ha NPUPOAY CNopa B LieSIOM, - OHa OTPaXKaeT JUllb
ocoboe BHMMaHMe rocyapcTBa K 060poTy 06BbEKTOB HEABMKMMOr0 UMYLLECTBA, KOTOPLIA TakuM 06pa3om
He 0CTaeTCs NCKJIIYMTENIbHO B Cpepe KOHTPOIS CaMUX YHaCTHMKOB MPpakAaHCKO-NPaBOBbIX CAENOK, HO
nonagaeT TakXe B Chepy KOHTPONS CO CTOPOHbI FOCYAApCTBa NpY KaXkAOM HOBOM HOPUANYECKN 3HAYUMOM
LEeNCTBUN.

Kak thopManbHoe ycnoBue obecneyeHns rocyiapCTBEHHON, B TOM Yucae cyaebHol, 3aWwnTel Npas anua,
BO3HMKAOLWMX U3 LOrOBOPHbLIX OTHOLLEHU, 06 HEKTOM KOTOPbIX SBSETCA HEABMXMMOE UMYLLIECTBO,
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rocyfapCTBeHHasa perncrpauma npussaHa JiMb YO0CTOBEPUTL CO CTOPOHbLI rOCY4ApCTBa OPULNYECKYI0
CUNy COOTBETCTBYIOLLNX MPaBOyCTaHaB/MBAKOLWMX JOKYMEHTOB, OHa He 3aTparMBaeT CaMoro cogep)xaHus
rpakA4aHCKOro npasa W He orpaHnyYnBaeT cBoboly AOrOBOPOB, IOPUANYECKOE PAaBEHCTBO, aBTOHOMUIO BOU
N UMYLLLECTBEHHYIO CAMOCTOATENIbHOCTL CTOPOH (OnpeneneHne KoHCTUTYyUmnoHHoro Cyna Poccminckon
®epepaumm ot 5 nona 2001 roga N 154-0).

Taknm 0bpa3oM, rocyfapCTBEHHAsA PErMCTPaLNSA NpaB Ha HEABMXXMMOE NMYLLECTBO U CAEMOK C HUM - KakK
aKT PerucTpupytoLLero rocy4apCTBEHHOMO OpraHa, MMELLMA MeCTo Nocae COBEPLUEHUS TEX UN NHbIX
IOPUANYECKN 3HAYMMbIX OENCTBMIA C 06 bEKTaMN HEABMXXMMOIO UMYLLECTBA, - HE ABNAACL PAKTOPOM,
N3MEHSALWMM caMy NPUPOLY rpakAaHCKO-NPaBOBbIX OTHOLIEHWIA MO MOBOAY 3TOr0 MMYyLLeCcTBa, UMeeT
uenbio obecnedveHve nx 6onbluen MPo3pavyHOCTU U [OCTOBEPHOCTU, CAYXUT AONONHUTENBLHON FrapaHTuen
Hagsexallero opopmaeHns coBepLUaeMblX CAENOK U NMO3BOJISET OCYLLECTBAATL KOHTPOIb 3@ UX
NPaBOMEPHOCTbIO, HE0BX0AMMOCTHL KOTOPOro 06yCnoBneHa 0CoObbIM MPABOBLIM MOS0XKEHNEM HELBVXUMOTO
MMYLLLECTBA W €ro 3Ha4YeHUeM Kak 0bbekTa rpakaHCcKmx rnpaB. COOTBETCTBEHHO, 0643aTENbHOCTb
roCyfapCTBEHHOW perncTpauunm npas Ha HeaBXMMOe UMYLLLEeCTBO U CAEJI0OK C HAM He MOXeT
paccMaTpuBaTbCA Kak 06CTOATENbCTBO, CKOYatoLWwee BO3MOXXHOCTb Nepeaayn CnopoB no noesoay
HeOBVXXMMOro UMYLLLECTBa Ha PaCCMOTPEHNe TPeTENCKNX CyL0B.

PaBHbIM 06pa30M He UCKIIIDYaeT TaKyto BO3MOXHOCTb U MYHKT 2 YacTu 1 cTtaTbn 248 AMNK Poccunckom
®epnepalmm, OTHOCALLNA CNOPbI, MPeaMeTOM KOTOPbIX ABASIOTCA HEABMXMMOE NMYLLECTBO, €CNN Takoe
MMYLLECTBO HAaXOAMUTCS Ha TeppuTopumn Poccnnckon deaepanum, Wam npasa Ha Hero, K NCKAKYMTENbHON
KOMMEeTeHUUn apbuTtpakHbix CyaoB B Poccuiickon ®enepaumm no genam C y4acTUeM UHOCTPAHHbIX nL.
Ha3BaHHas HOpMa - MO ee CMbIC/TY B CUCTEME APYruX NpeanncaHnii rnaebl 32 "KoMmneTeHuus apbutparHbix
cynoB B Poccuiickon degepauny No pacCMOTPEHUIO AeN € y4acTMeM MHOCTPaHHbIX anu" AMK Poccuinckon
depfepaumnm - HanpasieHa Ha pa3rpaHNYeHe KOMNEeTeHUMM roCy4apCTBEHHbIX CYL0B Pa3IMYHbIX CTPaH no
PacCMOTPEHMIO TPAaHCrPaHUYHbIX CNOPOB. Ee TONKOBaHWe Kak yCTaHaBAUBAIOLLEN UCKNIOYNTESbHYIO
NOACYAHOCTb CNOPOB OTHOCUTENBHO HEABMIXXMMOI0 UMYLLECTBA apbUTparkHbIM CyaM, T. €. UCKJ0YatoLLEeN
BO3MOXXHOCTb Nnepefayn 3TUX CopoB Ha PacCMOTPEHUe TPeTEeNCKUX Cy0B, He OCHOBAHO Ha NMOHMMaHUN
WNHCTMTYTa UCKJIIOYNTESIbHON NOACYAHOCTU KakK 3aKpPensioLLero Hem3MeHseMble npasunia 0 KOMNeTeHUnn
BHYTPU CUCTEMbI FOCYAAPCTBEHHbIX CYL0B A5 Lener NCKNOYEeHNS NPOPOralnoOHHbIX COrlalleHNi, HO He
NPensTCTBYIOLLEro CTOPOHaM UCMO0/b30BaTh afnbTePHATUBHbIE OPUCAUKLMOHHBIE (hOPMbI MpK CobA0AeHUN
06LWMX NpaBuA, yCTAHOBEHHbIX A1 HAX 3aKOHOM.

5. B cooTBeTCTBMM CO CcTaTben 31 PefnepanbHOro 3akoHa "O TpeTenckux cyfax B Poccunckon ®epepauun’
NCMNOJIHEHNE PELLIEHNS TPETENCKOro cya - 0653aHHOCTb CTOPOH, 3aKJII04MBLUMX TPETENCKOoe CornalleHme,
noAsiexxallas ocyLlecTBaeHno L06POBOIbHO. ITOMY MpaBuy KOPPECNOHAMPYET NpeanucaHmne nyHkTa 1
CTaTby 44 Ha3BaHHOro ®efepasibHOro 3aKoHa, COrjlacHO KOTOPOMY peLleHne TPeTenckoro cyaa
NCnonHseTcs 4oOpPOBOALHO B MOPSLKE N CPOKW, YCTAHOBJ/IEHHbIE B JaHHOM PELUEHUN.

MockonbKy 006POBOLHOE NCMOSIHEHUE pPELLeHUS TPETENCKOro CyAa ABASETCH HaANeXalum NCNONHEHNEM
COOTBETCTBYIOLLErro rpa)AaHCKOo-NpPaBoBOro OroBopa, B CUJ1y KOTOPOro CTOPOHbI MPU3HAAN KOMMNETEHLNIO
136paHHOro MMM TPETENCKOro Cyla U OKOHYaTENIbHOCTb €ro peleHns ans cebs, NoCToNIbKy OHO HaX04MTCS
BHE chepbl AencTBMA cTaTbm 35 (4acTb 3) KoHcTuTyuun Poccuinckon ®epepaummn. Ecam xe pelieHune
TpeTenckoro cyaa fo6poBoSIbHO HE UCMOAHEHO, OHO MNOANEXMNT NPUHYANTENBHOMY UCMOAHEHMIO MO
npasuaaM UCNONHUTENBHOMO NPOU3BOACTBA, LENCTBYIOLMM Ha MOMEHT UCMOIHEHNS peLLeHNs TPeTenCKoro
Cyna, Ha OCHOBE BblJAHHOIM0 KOMMETEHTHLIM CyJOM UCMOJIHUTENbHOI0 IMCTa Ha NMPUHYAUTEeIbHOe
NCMNOJIHEHUNE peLLeHns TpeTenckoro cyaa (NyHKT 1 cTaTbn 45 GepepanbHOro 3akoHa "O TpeTenckmx cyaax
B Poccuinckon ®egepauumn').

3asBfieHne 0 BblAaye UCMOJIHUTENbHOIO JINCTa Ha NPUHYAUTESIbHOE NUCMOJIHEHNE PeLLleHUs TPEeTENCKoro
CyZla no Cnopy, BO3HUKLLEMY 13 rpaXKAaHCKMX NPaBOOTHOLLEHWUA NpU OCYyLLeCTBAEHUN
NpeanpUHNMaTENIbCKON U MHOW SKOHOMUYECKON AEeATENLHOCTH, pacCMaTpmUBaeTCs apbuTpakHbIM Cy1OM B
COOTBETCTBUM CO cTaTben 236 AMK Poccunckon ®epepaummn. B npouecce MCNoAHNTENBHORO NPOM3BOACTBA,
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KOTOpOe B0O30Y>XAAETCA Ha OCHOBAHMMN NCMONHUTENBHOMO INCTA, BblAAHHOrO apbuTpakHbIM CyL0M Ha
NPUHYANTESIbHOE UCMOJIHEHUE PELLEHNS TPETENCKOro cya, CyaebHbIi NPpUCTaB-UCNOJIHATEb MOXET
06paTnTb B3bICKAHME Ha MMYLLLECTBO AOJKHMKA NOCPEeACTBOM €ro NpUHYAMTENbHON peannsaunm, KoTopas
OCYLLECTBIAETCA NyTEM NPOAAXKMN 3TOr0 MMYLLECTBa C NY6ANYHBLIX TOPros (4acTb 1 cTaTbm 69, YacTb 3
CTaTbk 78 1 cTaTbs 89 PepepanbHOro 3akoHa "O6 NCNOAHUTENLHOM NPOM3BOACTBE", CTaTba 56
depepansbHOro 3akoHa "06 nnoTteke (3as0re HeaBMXUMOCTH)").

5.1. CornacHo ctatbe 51 PenepasibHOro 3akoHa "06 unoteke (3anore HeaABMXMMOCTK)" obpalleHne
B3bICKAHWNSA Ha MMYLLECTBO, 3a/10)KEHHOE M0 A0roBopy 06 nnoTeke, NMPoON3BOAUTCA MO PELLEHNO Cyaa, Noa
KOTOPbIM, MO CMbICAY CTaTbW 33 gaHHOro ®efepasbHOM0 3aK0Ha, MOHMMAETCA peLleHne cyaa obuen
IOPUCANKLIAKW, apbUTpaXXHOro Cyaa Uan TPeTenckoro cyaa.

B naHHOM cnyvae noHATUe "cynebHbln NopsaaoK obpalleHns B3bICKaHWS Ha 3a/0)KEeHHOE NMYLLIEeCTBO", Ans
uenen depepanbHOro 3akoHa "O6 nnoteke (3anore HeABMXMMOCTH)" NoApasymMeBatoLLee obpalleHune
B3bICKQHMSA Ha 3a/10)KeHHOE NMYLLLEeCTBO Ha OCHOBaHMMW peLleHns Kak rocygapCTBEHHOr0, Tak 1
TPeTenCcKoro cyaa, MCNoab3yeTcsa ANa OTrpaHNYeHns oT BHecyaebHoro nopsaka obpalleHuns B3biCKaHUS Ha
3a/10)KEHHOE MMYLLECTBO, AOMNYCKAEMOro B Cly4asx, NpefyCMOTPEHHbIX CTaTbeln 55 Ha3BaHHOIO
defepasibHOr0 3aK0Ha, M NpeanoiaratoLlwero yaooBneTBopeHne TpeboBaHuMn 3anorogepxxatens 3a cyeT
CTOMMOCTU 3a/10)KEHHOr0 MMyLLecTBa 6e3 obpalleHuns B Cya, Ha OCHOBaHWM OLHOMO NLLb COrnalleHuns
MeXAy 3a/0rofepxxaTenieM u 3aaorogatesnem.

MpupaBHMBaHWE NOCNEACTBUN BbIHECEHUS PELUeHNs FOCyAapCTBEHHOMO Cya 1 TPETENCKoro cyaa ans
uenen obpalleHns B3bICKaHNS Ha 3aJI0)KEHHOE HEBUXXUMOE MMYLLECTBO HE 03HaYaeT BKJIOYEHNE
TpeTenckoro cyaa B cyaebHyto cuctemy Poccuinckon ®enepaum uan 0TOXXAECTBIEHNE FrOCYAapPCTBEHHbIX
N TpeTenckux cynos. MNpu 3Tom crnop 06 obpalleHnmn B3bICKaHUS Ha 3a10)KEHHOE HEeABUXUMOE NMYLLECTBO
He ABJIAeTCS CMOPOM O MpaBax Ha 3TO UMYLLECTBO, MOCKOJSIbKY ero npeaMeT - OCYyLLeCcTBAeHNe 4eNCTBUN,
pe3ynbTaTOM KOTOPLIX A0/KHA BbiTh Nepefaya AeHeXHbIX CpeacTB (cTaTbhs 61 depepanbHOro 3akoHa "06
nnoTeke (3asiore HeaBMXUMOCTN)").

MaTepranbHO-NPaBOBON NPeANOCHIIKON 0bpalleHns B3bICKaHNSA Ha 3a10)KEHHOE HeABXMMOE UMYLLLECTBO
CNY>XXUT HENCMOSIHEHNE OO/KHMKOM OCHOBHOIO 06a3aTenbCcTBa, obecneyeHHOro 3aaorom. Kpome Toro,
obpalleHmne B3bICKaHNA Ha MpUHagnexallee 00JHKHUKY HEABMXUMOE UMYLLECTBO MOXXET UMETb MECTO U B
paMKax UCMONHUTENbHOIO NPOU3BOLACTBA, BO3OYXAEHHOr0 Ha OCHOBaHWUW UCNOJIHUTENBLHOI0 INCTA,
BbIAAHHOIO rOCY4apCTBEHHbLIM CYLOM B LIeSIAX UCNOJSIHEHNA PELUEeHNs TPeTENCKOro cyia o B3blCKaHUU
3a[l0/KEHHOCTU. PelleHmne TpeTenckoro cyaa 06 obpalleHnm B3bICKaHUS Ha 3a10)KEHHOE HEABUXUMOE
NUMYLLLECTBO, COOTBETCTBEHHO, He TpebyeT BHECEHUS N3MEHEHWI B EANHBIN roCyAapCTBEHHbIA peecTp npas
Ha HeABMXXUMOE UMYLLECTBO U CAENOK C HUM.

5.2. Mo cmbicny cTaTbl 56 ®efepanbHOro 3akoHa "O6 unoTteke (3anore HeABUXUMOCTK)", UMYLLECTBO,
3aJI0KEHHOE Mo J0roBopy 06 nnoTeke, Ha KOTOPOE MO PELLEHMNI0 TPETENCKOro cyaa obpalleHo B3biCKaHNe
B COOTBETCTBUM C AaHHbIM PefepasibHbIM 3aKOHOM, peann3yeTcs ambo nyTem Npoaaxkn ¢ ny6anyHbIx
TOproB B Nopsifike, NpeayCcMOTPEHHOM MpoLeccyasnbHbIM 3aKOHOAATENLCTBOM (4TO B cuily ®efepasbHOro
3aKoHa "O6 McnoNHUTENLHOM NPON3BOACTBE" MOAPa3yMeBaET NPOLEAypY NPUHYANTENBHOr0 NCNOJTHEHNS
TaKuX pelleHnin, a cnefoBaTeNibHO - He0bXoAUMOCTb MNOAYyYEHNA NCAOJHUTENLHOMO InCTa), nbo - C
corfacus 3anorofaTtens v 3anorofepxxatesis - C OTKPbITOro aykLUMoHa B NOpsaaKe, NpefyCcMOTPEHHOM
cTaTben 59 gaHHoro ®efepanbHOr0 3aK0Ha, 3a UCKJIIDYEHNEM NMYLLECTBA, HA KOTOPOE B COOTBETCTBUN C
MYHKTOM 2 ero cTaTbh 55 He MoxxeT BbITb 06palleHo B3biCKaHWe BO BHecyaebHoM nopsake. Mpu 3Tom B
obonx cny4asnx OCHOBaHWEM /15 nepexofia npasBa Ha 3a0XKeHHOe UMYLLECTBO SBAATCA pe3ybTaThl
Ny6MYHBIX TOPrOB WM OTKPLITOr0 ayKLMOHA, @ He peLleHne TpeTenckoro cyaa.

JInuo, B No/b3y KOTOPOr0 BbIHECEHO peLleHne TpeTencKoro cyaa (B3bicKaTe b, 3aJorofepXaTens), npu
0bbaABNEHNM NYBANYHBIX TOProB HECOCTOSABLLMMMCA BNPaBe No CorfalleHunio C 3anorofaTtenem npuobpectu
3aJ10)KEHHOe MMYLEeCTBO (MyHKT 2 cTaTbh 58 ®epnepanbHoro 3akoHa "O6 nnoteke (3anore
HeaBMXMMOCTK)") MnbO - NPy 06BABIEHUN NOBTOPHbLIX MNYBANYHBIX TOPrOB HECOCTOSBLLUMMMICS - BMpaBe npwu
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onpenenieHHbIX 06CTOATENbCTBAX OCTaBUTb 3@ COHOOI 3a/10)KEHHOE UMYLLLECTBO (MYHKT 4 cTaTbh 58
depepanbHOro 3akoHa "0O6 nnoteke (3anore HeaBMXUMOCTHN)", YacTb 11 cTaTbn 87 U YacTb 3 cTaTbk 92
®epnepanbHOro 3akoHa "06 nCNoaHUTENbHOM NPOM3BOACTBE"). B 3TUX C/lyYasnx pelleHme TpeTenckoro cyaa
TaKXXe He ABNSeTCS OCHOBaHMEM A5 Nepexoa NpasBa Ha 3a/10)KeHHoe HeBUXXMMOe MMYLLEeCTBO,
NOCKOMbKY ero npuobpeTeHne CTOPOHON TPeTeNCKoro pa3brnpaTenbCTBa - B3biCKaTeieM onnpaeTcs
COOTBETCTBEHHO /IGO0 Ha NpU3HaHMe Ny6aNYHbIX TOProB HECOCTOABLLMMUCS U COTNaLLEHNE, 3aKJTIOYEHHOE C
3anorogatenemM, nMbo Ha NpU3HaHWe NOBTOPHLIX NYHANYHBIX TOProB HECOCTOABLLUMMUCA. KpoMe TOoro, no
CMbICNY NyHKTa 4 cTaTbn 58 PegepanbHOro 3akoHa "0O6 nnoTteke (3a0re HeOBMXXMMOCTHN)", Ha 3TK CalyYam
pacnpoCcTpaHATCA HOpMbI 'paXkaaHCKOro Kogekca Poccminckon ®epepauim 0 4OroBope Kynan-nponaxxku.
5.3. Takmum obpa3om, pelleHne TpeTenckoro cyaa 06 obpalleHnmn B3bICKaHNS Ha 3a/10)KEHHOE HeaBMXMMOe
NMYLLECTBO BeYeT 3a cobon Mbo BbiAavy NCMONHUTENBHOMO IMCTa B C/lyYae NPUHYAUTENBHOIO
obpaLleHuns B3biICKaHMA (4TO MMeNo MeCTo B AeflaxX, HaxoAsalwmxcs B npomssoacTae Mpesnanyma Boicero
ApbutpaxHoro Cyaa Poccunckon ®efepauun, B CBA3N C pa3peLleHneM KOTOPbIX OH obpaTuics B
KoHcTuTyumoHHbii Cya Poccuiickon ®epepaumm), nmbo nposeaeHne 0TKPLITOro ayKumnoHa, no
pe3yfbTaTaM KOTOPOro MOXKET NepenTy NpaBo COBCTBEHHOCTM Ha 3a/10)KEHHOE MMYLLECTBO, - B C/ly4ae
0,06pOBOSILHOMO UCMONHEHUS PELLEHUS, CaMO XXe pPeLleHne TPETENCKOro Cyaa He BAeYeT nepexona npas Ha
3aJ10)KeHHOe HeaBIKNMOe NMYLLLeCTBO.

CoOTBETCTBEHHO, B3aMOCBSA3aHHbIE NON0XKeHNSA NyHKTa 1 cTaTby 11 K Poccuinckon ®epepaumm, nyHKTa 2
cTaTbyn 1 depepanbHOro 3akoHa "O TpeTenckmx cyaax B Poccuinckon ®epepaummn”, nyHkTa 1 ctatbu 33 u
cTaTbk 51 ®PepepanbHOro 3akoHa "0O6 unoTeke (3anore HeABUXMMOCTK)", KOTOPLIMU Pa3peLleHne
TpeTencknm cyaom cnopa 06 obpalleHnmn B3bICKaHUS Ha 3a/10)KEHHOE HEABMXUMOE NMYLLECTBO
npupaBHMBaeTCs K cyaebHOMY NopsfKy obpallleHns B3bICKaHUS Ha 3a/10)KeHHOE UMYLLEeCTBO, HEe MOryT
paccMaTpMBaTbCA Kak HapyLlalowmne rapaHTuy npaBa COBCTBEHHOCTH, YCTaHOB/IEHHbIE CTaTbel 35 (4acTb
3) KoHcTuTyumm Poccunckon depepauuu.

6. Mo cmbicny cTtaten 1 (4acTb 1), 2, 18, 46, 55 (4acTb 3) n 118 KoHcTnTyumm Poccunckon ®epepauunm,
o643bIBatoLLMx Poccunckyto ®efepaLimio Kak NpaBoBoe rocyLapCTBO K CO34aHNI0 3DHEKTUBHON CUCTEMBI
3alWMTbl KOHCTUTYLMOHHBIX NpaB 1 cBoboa NoCpeaCcTBOM MPaBOCYANS, HEOTbEMIEMbIM 3JIEMEHTOM
HOPMaTMBHOIO COAEPXaHMA NpaBa Ha CyAebHYI0 3alUnNTy, MMEIOLEro YHUBEPCANbHBIA XapakTep, ABNSeTCS
NpaBo 3aUHTEPECOBaHHbIX JINLL, B TOM YMC/e He MPUBNEYEHHbIX K y4acTuio B fene, Ha obpalleHne B cyf 3a
3aLUUTON CBOUX MPaB, HapyLUEHHbIX HEMPABOCYAHLIM CYAEOHbIM peLLUeHNEM.

6.1. B COOTBETCTBUM C AENCTBYIOLLMM NPABOBLIM PEryIMPOBAaHUEM B Cy4asix, KOr4a pelleHne TPeTEencKoro
CyAa BbIHECEHO 0 NMpaBax 1 0653aHHOCTAX ML, HE Y4aCTBOBaABLUMX B TPETENCKOM pa3bnpaTenscTee (B TOM
4yucsie No Cnopam, BO3HMKALNM 13 BELLHbIX NPaBOOTHOLLEHN), Takue nuua pacnonaranT 415 3alnThl
CBOMX MpaB TEMU Xe NPaBOBLIMU CpeACTBaMU, KOTOPbLIE MPeAyCMOTPEHbI A5 3alWMThbl OT HapyLleHWH,
LONYLLEHHbIX MPX BbIHECEHUUN peLleHnsa roCyAapCTBEHHBIM CyA0M, B TOM YUC/1e OHU Brpase NpeabsaBasTh B
KOMMETEHTHBIN CyA CaMOCTOATENbHbIA UCK, @ TaKXXe 0CMapuBaTh peLleHne TPeTENCKOro cyia, BbIHECEHHOE
Mo CMopy, BbIXOASALLEMY 3@ PaMK/ NMPaBOBOr0 KOH(IMKTa CTOPOH TPETENCKOro pa3brpaTenscTsa, B
COOTBETCTBUM C Npouefypamu, npeaycMoTpeHHbiMu riasorn 30 AMNK Poccuinckon @epepauunu. Mpu 3ToM B
npakTuke apbnTpa)kHbIX CYA0B 3a MLAMK, He Y4acTBOBaBLUMMN B TPETENCKOM pa3bupaTenbCcTse,
NPU3HAETCA NpaBo 06paTUTLCA B apbMTparkHbIA CYA 3@ 3aLUMTON CBOMX MPaB, HaPYLUEHHbLIX Uan
oCraprBaeMbIX B pe3ysibTaTe BbIHECEHUS peLleHns TPeTeNCKoro cya, Ha OCHOBaHWUM CTaTbu 46
KoHcTuTyumn Poccuinckon ®epepaumm n Hactm 1 ctaten 4 AMNK Poccninckon Pegepaumn (MoCcTaHOBAEHNE
Mpe3nanyma Boiclwero ApbutpaxHoro Cyaa Poccuinckon ®epepaumm ot 8 gekabpsa 2009 roga N 12523/09).
MPUMEHUTENIbHO K OCMapUBaHNIO PELLEHNA TPETENCKUX Cy10B B FPaXkAaHCKOM MpoLiecce B cygax obuuen
topncankumm KOHCTUTYLUMOHHBIA Cyfa Poccuinckon ®egepauum npuwen K BelBoA4Y, YTO YaCTb NepBas CTaTby
418 I'MK Poccunckon ®epepaumm, B COOTBETCTBUMN C KOTOPOW peLLeHne TPETENCKOro cyfa, NPUHATOE Ha
TeppuTopun Poccuinckon Pepepaunn, MOXXeT HBbITb 0CMOPEHO CTOPOHaMK TPETENCKOro pa3bupaTenscTBa
nyTem Nnojayun 3asaBJieHUs 0 ero OTMeHe, He NpenoJsiaraeT 3anpeT Ha Nofayvy Takoro 3asBjeHus auLamu,
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He ABASIOWMMNCA YYaCTHUKAMU TPETENCKOro COrflalleHuns, ecam Bonpoc 06 ux npaBax 1 0683aHHOCTAX
pa3pelleH TpeTenckum cyaom (Onpenenenue ot 18 aekabps 2008 roga N 1086-0-M). MNpueepeHHasn
npaBoBas No3MuMa B CMY €4MHON NPUPOLbI FPaX4aHCKOro Cy40onpon3BoACTBa, OCYLLECTBASEMOro CyaamMu
obLwen pUCaANKLUMM N apbUTpaKHbIMK CyaaMu, 1 HeobxoanMocTn obecnevyeHnss CX0XKero ypoBHs rapaHTui
npv pacCMOTPEHUM 3TUMW CyAaMn OeN OAHON KaTeropmm B MOJHOM Mepe pacnpoCcTpaHAeTCs Ha
NPOU3BOACTBO MO 3a8BAEHNSAM 06 0CNapMBaHNM PELLEHN TPETENCKMX CYA0B B apOMTpakHbIX Cyax.

6.2. B KayecTBe cpeacTBa NPaBOBOMN 3aLLMThbl OT HapyLUeHWI NMpaB AL, He ABSIOWMNXCS CTOPOHAMM
TpeTenckoro pasbupaTensCTBa v B HEM HE YHaCTBYIOLWMUX, B TOM YUC/e NpU pacCMOTPEHUN CMOPOB
OTHOCUTENIbHO HEABUXMMOI0 UMYLLECTBA, MOXXET NCMO0/b30BaTbCS M NpoLenypa BblAayu NCMONHUTENLHOIO
JINCTa Ha NPUHYAMTENbHOE NCMOJIHEHNE PEeLLeHNs TPETENCKOro cyaa.

B oTAn4me oT peLleHnin rocyapCTBEHHbIX CYyLOB CBOVCTBOM NPUHYANTESIbHON UCMNOJHUMOCTHY peLleHune
TPETENCKOro cyfa HagenseTcs TOJIbKO NMOC/e NPOXOXXAEHNS YCTaHOBAEHHbIX MPOLLEeCCYabHbIM
3aKOHO4aTeIbCTBOM MnpoLefyp noJy4eHUs NCNOAHUTENbHOMO ANCTa Ha ero NPUHyaAnTebHOe NCMOJIHEHME
(3k3ekBaTyphbl). YKa3zaHHble NpoLeaypbl NpeanonaratoT NPOBEPKY Ha NpeaMeT HaAJiexalllero, 0CHOBaHHOIo
Ha 3aKoHe (hOPMUPOBaHMA COCTaBa TPETENCKOro cyfa, cobaioaeHns npoueccyasbHbiX FapaHTUin Npas
CTOPOH 1 COOTBETCTBMSA PELLIEHNS TPETENCKOro Cyla 0CHOBOMOAratoLLMM NPUHLMNaM POCCMIACKOro npaga,
T. €. Ha NpeaMeT COOTBETCTBMA AAHHOI0 YaCTHOMPABOBOr0 MO CBOEW MNPMPOAE akTa TeM TpeboBaHUSM,
KOTOpble NPeabABAAIOTCA 3aKOHOM A1 Leflel NPUHY ANTESIbHOr0 UCMOJIHEHNS.

Takas NpoBepKa OCYLLECTBAETCS TONbKO FOCYAAapPCTBEHHbLIM Cya0oM (0bLuen opucankLnum nnm
apbuTpaxHbIM) B NpoLenypax, yCTaHOBJIEHHbIX NPOLIECCYanbHbIM 3aKOHOAATENbCTBOM - FaBon 47 MK
Poccuinckon ®egepaunn n rnason 30 AMNK Poccuinckon ®epepaumm - 4asa Bblgavyy UCNOJHUTENLHOMO NMCTa
Ha NPUHYAUTENbHOE NCMONIHEHNE pPeLleHNs TPETENCKOro Cyaa naM MexayHapo4HOro KOMMep4eckoro
apbuTpaxa, 1 TONbKO eC/N PeLLEHNE TPETENCKOro Cya He UCMONHAETCSA AO/MKHNKOM B LOOPOBOSIbLHOM
nopsgke. NMpu 3TOM KOMNETEHTHBLIN Cy[ 0TKa3blBAeT B BblAayve UCMOJHUTENLHOIO INCTa B C/IyYasXx,
yKa3aHHbIX B cTaTbe 426 MK Poccunckon ®epepaunn, ctatbe 239 AMNK Poccninckon degepaumm n ctaTbe
46 ®efepanbHOro 3akoHa "O TpeTenckux cynax B Poccmnckon ®epepauimn”, B TOM YUCIE eCv YyCTAHOBUT,
4YTO CMOP He MOXET ObITb NpeaMeTOM TpeTenckoro pasbmpaTensCcTBa B COOTBETCTBUM C pefepasibHbIM
3aKOHOM K (UNK) peLleHne TPETENCKOro Cya HapyLLaeT OCHOBOMOMNArawme NpuHLMMNbLl POCCMACKOro
npasa.

CnepnoBaTesbHO, EC/IN TPETENCKWIA CY L MPU NPUHATAM peweHns 06 obpaLleHnmn B3bICKaHNS Ha 3aJI0)KEHHOe
HeOBMXXMMOE MMYLLIECTBO pa3peLunsl BONPOC 0 NpaBax U 0643aHHOCTAX SIML, KOTOPbIE HE y4acTBOBaJM B
TpeTenckom pasbupaTtenbCTBe U He AaBajav Ha HEro Corslacus, To faHHoe 0b6CToATEeNbCTBO SBNAETCH
OCHOBaHMEM A1 0TKa3a B Bbla4ye UCMONHUTESIbHOr0 INCTa Ha NPUHYANTESIbHOE UCMOJIHEHNE PELLEHUS
TPETeNCKoro cyfa, NoCKOJIbKY Takoe peLleHmne, Bo-NepBblX, COAEPXMNT MOCTaHOBAEHMS NO BONPOCaM,
BbIXOOALMUM 3a npefesibl TPeTEeNCKOro CorfalleHuns, T. e. He COOTBETCTBYET 3aKOHY, a BO-BTOPbIX -
HapyLlaeT OCHOBOMOaratoLne NpMHLMMNbI POCCMICKOro NpaBa, K KAaKoBbIM B CUJTy CTaTbh 46 (Y4acTb 1)
KoHCTuTyummn Poccninckon depepaumm OTHOCMTCA U NPaBo Ka)kAoro y4acTBOBaTb B NPOLIECCe, B KOTOPOM
pacCMaTpMBAOTCA BONPOCHI O ero npaBax y 06893aHHOCTSIX.

Kpome Toro, B 4eNCTByOLLEM MeXaHn3Me cyaebHOro KOHTpoNs onpeneneHne apbutpa>kHoro cyaa no
3a51BJIEHMNIO O BblAayve UCMOJIHATENbHOIO INCTa Ha NPUHYANTESIbHOE UCMOJIHEHNE PELLEHNS TPETENCKOro
cyna, KoTopbiM 6bls1 pa3peLLeH BONpocC 0 npaBax 1 06583aHHOCTAX UL, He ABASIOLLNXCA CTOPOHAMW
TpeTenckoro pasbupaTenbCTBa, M TEM CaMbiM HapyLUEH 3aKOH, MOA 3aLUNTON KOTOPOro HaxoaAaTCs 3TK
mua, MoxeT BbITb 06>KasloBaHO B apbUTpakHbIN Cyd KaCCaLWMOHHON MHCTaHL MM B COOTBETCTBMM CO
cTaTtben 42, yacTbio 5 ctaTbn 240 n ctaTben 273 AMNK Poccniickon ®eagepaumm HENOCPEACTBEHHO 3TUMM
muamu.

6.3. CnepoBaTesibHO, NOJIOXEHMA NyHKTa 1 cTaTbyn 33 1 cTaTbn 51 GefepanbHOro 3akoHa "O6 unoteke
(3anore HeaBMXMMOCTK)", AONYCKatOLWMNE pa3peLleHne TpeTenckumM cygom cnopa 06 obpalieHun
B3bICKaHWNS Ha MMYLLLECTBO, 3a/10)KEHHOE Mo A0roBopy 06 MnoTeke, HE MOryT pacCMaTPMBaTLCA Kak
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HapyLlaoLlme npaBa TPETbUX JINL, MOCKOJIbKY - B KOHTEKCTE CTaTbh 46 KOHCTUTYLUM Poccuinckom
®epepallMm 1 BO B3aUMOCBA3M C NPUBELEHHBIMUN NMOJIOXKEHUAMY MPOLECCyasibHOro 3aKOHoAaTe IbCTBa -
npeanosaraeTcs, 4TO TPETENCKMI Cy He BNpaBe paspellaTb Crop, ec/n B NpoLecce TpeTenckoro
pa3bupaTenbCTBa 3aTparnBatoTCa nNpaea U 0683aHHOCTU L, KOTOPbIE B HEM HE Y4aCTBYIOT U He AaBanu
corjlacusl Ha y4acTue B HeM.

7. Takum 0bpa3oM, B3aUMOCBsI3aHHble NoJIoxXeHnst NyHkTa 1 ctaTen 11 MK Poccuiickon ®egepaunmn, NyHKTa
2 ctaTbu 1 ®epepanbHOro 3akoHa "O TpeTenckux cyfax B Poccuinckon depepauun”, ctaTbn 28
®enepanbHOro 3akoHa "O rocyaapCTBEHHON perncTpauny Npas Ha HEABVXXMMOE UMYLLIECTBO U CAENOK C
HUM", NyHKTa 1 cTaTbmn 33 1 cTaTbn 51 GenepansHoro 3akoHa "O6 nnoTeke (3anore HeABMXXNMOCTHK)" B UX
KOHCTUTYLIMOHHO-NPABOBOM CMbIC/ie B CUCTEME [eNCTBYIOLLEro NpaBoBOro peryaMpoBaHus:

He cofepXaT HeonpeaeeHHOCTM B BONPOCEe 0 BO3MOXHOCTU Nepefayn Ha pacCMOTpeHne TpeTencknuMu
CyZaMu CropoB, BO3HUKAIOLLMX U3 FPaXX 4AaHCKUX NPaBOOTHOLLEHWI, B TOM Y1C/1e N0 NOBOAY HEABUXMMOMO
MUMyLLLeCTBa, KOTOPbIE NpeanonaraiT AajibHENLW Yo rocy4apCTBEHHYI0 perncTpauunio nepexoda npas Ha 3To
MMYLLECTBO, MOCKOJIbKY MPaBO Y4aCTHMKOB Cropa Ha cBOBOAHOE pacnopsXKeHne NpuHagnexxalumuMmm um
rpakKAaHCKUMK NpaBaMm BbiTeKaeT 13 ctaten 34 (4acTb 1) n 45 (4acTb 2) KoHCTUTYLmMK PocCcninckom
depepaumm, a HEO6XOANMOCTb FOCYAAPCTBEHHON PerncTpaLmm nepexoa npas Ha MMYLLECTBO, CTaBLUee
o0bbekToM crnopa, cama no cebe He MeHsAeT XapakTepa NPaBOOTHOLLIEHWU, KOTOPbIA ABNSETCS peLlatoLLmm
AN19 onpegeneHns BO3MOXKHON KOMNETEHLUN TPeTENCKOro cyaa no paCCMOTPEHMNI0 Takoro cnopa;
L0MyCKas OCYLLEeCTBNIEHNE rOCYyJapCTBEHHON perncTpaLmm npas Ha HeABMXMMOE NMYLLECTBO, @ TakxXe
obpallLeHmne B3bICKaHMA Ha 3a/10)KEHHOE HeABUXMMOE MMYLLECTBO Ha OCHOBAHUN peLleHns Kak
roCyfapCTBEHHOr0, Tak U TPETENCKOro Cyfia, He OTOXAECTBASAT TeM CaMblM NOHATUSA "cya" 1
"TpeTencknn cy" B KOHTEKCTe (PYHKLMM OTNPaBAeHNS NPaBOCyAUS, NPUCYLLER NCKITIYNTEbHO
roCyfapCTBEHHOMY CyAy, HO JiNWb NPUPaBHMUBAIOT - A4 Liesiel roCyaapCTBEHHOW perncTpauumn nim
obpaLleHuns B3biICKaHWS Ha UMYLLECTBO - MOCAeACTBUS BbIHECEHUS peLLeHNs FrOCYAapPCTBEHHbIM CYA0M 1
NnocpencTBOM TPETENCKOro pa3bupaTenbCTBa, YTO COracyeTCs Kak C KOHCTUTYLMOHHBIM TpeboBaHneM 06
OCYLLECTBJIEHNM NPABOCYANS TObKO CYOM, TaK 1 C MPUPOLON TPEeTENCKoro pasbupatenscTea Kak
obLwenprn3HaHHOW anbTepHATMBHON DOPMbI 3aLLNThI FPaXkAaHCKMX MPaB;

He NpeAnonaralT BO3MOXHOCTb pa3pelleHns TPEeTENCKMM CyA0M BONpPOCa 0 npaBax U 0653aHHOCTSAX Sny,
He y4aCTBOBaBLUWX B TPETENCKOM pa3bupaTenbCTBE U HE CBA3AHHbLIX TPETENCKMM COorialleHneM, npasa
KOTOpPbIX MoAanexaT 3alnTe B cnay ctatbh 46 KoHCTUTYumm Poccunckon ®egepauunmn B NpenyCMOTPEHHbIX
npoueccyanbHbIM 3aKoHoAaTeNbCTBOM Poccuinckon ®epepaumm cyaebHbix npouenypax.

IMEHHO B TaKOM - KOHCTUTYLIMOHHO-NPABOBOM - UCTOJ/IKOBAHUN YKa3aHHbIE 3aKOHOMOJIOXKEHUS HE
npoTtmeopeyaT KoHcTUTyuumn Poccunckon ®enepaumun. Bmecte ¢ TeM, yunTtoeiBas, 4To KOHCTUTYyUMeNR
Poccuiickon ®efepalimn He 3aKpenseHbl HEMOCPeACTBEHHO KPUTEPUM OTHECEHUS TeX UK UHbIX BULOB
rpak4aHCKO-MPaBOBbIX CMIOPOB K KOMMETEHUMN TPeTENCKMX CyL0B, heaepasibHbll 3aKoHo4aTEe b,
peann3ys CBOW AMNCKPELMOHHbIE MOJIHOMOYXS, BNpaBe BHOCUMTbL B AENCTBYOLLEe NPaBOBOE peryimpoBaHue
TpeTenckoro pasbupaTensCTBa N3MEHEHNS, B TOM YUCSe C Y4eTOM HacToswero NocTaHoBAEeHMS, B HacTy
nepefayv oTAeNbHbIX KaTeropui rpax4aHCKO-NPaBoBbIX CNOPOB B UCKIOYUTENbHOE BeeHne
roCyAapCTBEHHbIX Cy[0B.

Micxoast U3 N3N10)KEHHOr0 U PYKOBOACTBYACH CTaTbeln 6, NyHKTOM 2 YacTu NepBon CTaTbM 43, CTaTben 68,
4yacTblo BTOpOM CTaTbk 71, ctaTtbamu 72, 74, 75, 79, 100 n 104 depepasibHOro KOHCTUTYLMOHHOIO 3aK0OHa
"0 KoHcTuTyumoHHoMm Cyae Poccuinckon ®egepauun, KoHCTUTYLUOHHBIM Cya Poccuinckon denepaunn
NOCTaHOBMWIL

1. Mpn3HaTb B3aMMOCBA3aHHbIE MONOXKEHUA NyHKTa 1 cTaTen 11 'K Poccninckon degepaumm, NnyHKTa 2
cTaTtbn 1 PenepanbHOro 3akoHa "O TpeTenckux cynax B Poccuinckon ®epepaummn”, ctatbm 28
®epnepanbHOro 3akoHa "O rocyaapCTBEHHOW perncTpauumn npas Ha HeABMXMMOE UMYLLLECTBO U CAENOK C
HUM", NyHKTa 1 cTaTbmn 33 1 cTaTbn 51 GenepanbHoro 3akoHa "O6 nnoTeke (3an0re HeABMXMMOCTHU)", Kak
L0MNycKatoLue - No CBOeMy KOHCTUTYLMOHHO-NPaBOBOMY CMbIC/TY B CUCTEME LENCTBYIOLLEro NpaBoBoOro
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perynnpoBaHns - pacCMOTPEHNE TPEeTENCKUMUN CyAaMn IrPpaXKJaHCKO-NPaBOBbIX COPOB, KaCaloLUXCs
HeLBVXMMOro UMyLLEeCTBa (B TOM Yucie 06 obpalleHunn B3bICKaHNA Ha UMYLLIECTBO, 3a/10)KEHHOE MO
LOroBOpy 06 NnoTeke), N rocyapCTBEHHYIO PerncTpaLmio COOTBETCTBYIOLMX NPaB Ha OCHOBaHWUW peLleHuni
TPEeTEeNCKNX CyAoB, He nNpoTusopeyammMmm KoHCcTuTyumnm Poccninckon depepaunn.
KOHCTUTYLLMOHHO-NPABOBOWN CMbIC/T YKa3aHHbIX 32aKOHOMOIOXEHWI, BbIABAEHHbIN KOHCTUTYLMOHHLIM CyA0M
Poccuinckon ®epepaumm B HacToswem MNocTaHoBEHWN, aBASeTCA 06Lieobs3aTeNbHbIM, YTO UCK/OYaeT
noboe nHoe NX NCTONKOBAHME B NPaBOMNPUMEHUTENLHON NPaKTUKE.

2. MpeKkpaTuTb NPOM3BOACTBO MO HAaCTOALLEMY Aefly B HaCTW, KacatoLencs NpoBepkn KOHCTUTYLIMOHHOCTY
3akoHa Poccuiickon ®epepaunn "O mexayHapoaHOM KOMMep4yeckoM apbuTtpaxe" n ®enepanbHOro 3akoHa
"0 TpeTenckmnx cypax B Poccminckon degepaunn”, 3a UCKAKYEHNEM MyHKTa 2 €ro ctatbm 1.

3. HacToswwee MNocTaHOBNEHNE OKOHYATESIbHO, HE NOLANIEXNT 06>KanoBaHMIo, BCTyNaeT B CUJ1y HEMEAJIEHHO
nocne npoBo3rialleHns, 4eNCTBYeT HENOCPEACTBEHHO U He TpebyeT NoOATBEP)KAEHUS APYrUMU OpraHaMu
N BOKHOCTHBIMW NNLAMU.

4. CornacHo ctaTbe 78 ®efiepasbHOr0 KOHCTUTYLMOHHOMO 3aKoHa "O KoHCTUTYyLMOHHOM Cyfie Poccuinckom
®epnepaummn" HacToswee MocTaHOBAEHNE NOANEXUT HE3aMEAANTENbHOMY 0NyBANKOBaHUIO B "POCCMINCKON
rasete" n "CobpaHumn 3akoHogaTenscTBa Poccuinckon ®enepaummn. NMocTaHOBAEHNE AOKHO ObITh
onybnukoBaHo Takxe B "BecTHrke KoHcTuTyuUmnoHHoro Cyaa Poccuinckon depepauun”.

KOHCTUTYuUMOHHBIN Cya

Poccuiickon ®epepaLmu

N 10-N

MHeHue

cyabn KoHcTutyumoHHoro Cyna Poccunckon ®egepauum

K.B.ApaHOBCKOro

MocTaHoBseHneM oT 26 mMasd 2011 roga N 10-M KoHcTutyumoHHbin Cya Poccuinckon ®egepaumnm nprsHan
He npoTmBopedaLlLmMm KoHCcTuTyumnmn Poccninckon ®eepauum B3anMoCBsA3aHHbIE MONOXKEHNA NYHKTa 1
cTaTbh 11 TK Poccuinckon Gegepaunn, nyHkTa 2 ctaTbk 1 GenepanbHOro 3akoHa "O TpeTenckux cygax B
Poccuinckon ®Pegepaunn”, ctatbmn 28 PegepanbHoro 3akoHa "O rocyaapCTBEHHOW perncTpaumm npas Ha
HeLB/XMMOE UMYLLLEeCTBO U CAENOK C HUM", NyHKTa 1 cTaTbmn 33 1 cTaTbn 51 ®epepanbHOro 3akoHa "06
nnoTeke (3anore HeABUXMMOCTU)" B UX KOHCTUTYLMOHHO-MPABOBOM CMbIC/1€, BbIPa>XEHHOM B TOM Xe
MNocTaHoBEeHNN.

Moogep>XunBas BoIBOAbI, B HEM M30XXEHHbIE, MOJarat NpaBubHbIM BbiCKa3aTb B COOTBETCTBUN C HaCTblO
BTOpPOMN CTaTbn 76 ®efepasibHOr0 KOHCTUTYLMOHHOMO 3akoHa "O KoHCTuTyumoHHoM Cyae Poccrinckon
depepaunmn" MHeHME MO OTAENbHOMY MOI0XKEHNI0, KOTOPOe efiBa Jin MOXXET BbiTb NPaBoOBOW NO3uLMEN
BBMAY €ro PacX0XLEHNSA C KOHCTUTYLNOHHBIMI YCTaHOBAEHUAMU,

1. KoHCTUTYLMOHHBIA Cyp Poccuinckon ®epnepavim, 060CHOBaHHO onpefenss TpeTenckue cyasl CpeacTBOM
pa3peLLeHns CNopoB, MHCTUTYTOM rpaXKAaHCKOro obLiecTBa, NCX04W BMECTe C TEM M3 TOro, YTO
cob6CTBEHHO NPaBOCYANA (IOPUCANKLNAN) OHW HE OCYLLECTBASAIOT, U OTHEC 3TOT BUA AEATENbHOCTY NULWb K
cydaM, y4pexxaaeMbiM rocy4apCTBOM.

MpnaaHne NpaBoOCyANIO TOr0 CMbICAa, YTO OHO 0Bpa3yeT ANLWb OTAPABAEHME NAN YHKLMIO
rocyZapCTBEHHON BNACTW, He BMOJIHE COrNacyeTCs C KOHCTUTYLMOHHBIM NPUHLMNOM NPaBOBOro
rocypapcTBa U He MeeT AO0CTaTOYHbIX OCHOBAHMIN B KOHCTUTYLMOHHBIX MOJI0OXKEHUAX, OTHOCALLUNXCA K
neny.

2. KOHCTMTYUMOHHOE npaBo, 0bpa3ys LWMPOKO pacnpoCTPaHEHHYIO TPaaMLMIo, NOCAeL0BaTENbHO
NCMNOJIHEHHYIO B MONOXeHMAX KoHCTUTyumn Poccuinckon ®efepauun, nogaepXxnusaeTt naeto npasoson
roCynapCTBEHHOCTU, ONMPAaEeTCsA Ha Hee U cnefyeT OCHOBHbIM ee HavasaM. B cBolo ovepefnb, nocTynaT o
NpPaBOBOM roCyAapCcTBE UCXOAUT U3 TOrO, 4YTO NPaBO W roCyAapCTBO, HECMOTPS Ha MX OBLLHOCTb, faxKe Mpu
CoLMaNbHO aKTUBHON FOCYAapCTBEHHOCTU HE COEAMHATCA B CIMTHOE Liefoe, T. €. yC10BHO 060cobneHb!.
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B 060c06/1€HNM 3TOM OTHOLUEHMS MEXAY NPABOM U FrOCYAapCTBOM TaKOBbl, YTO FOCYLapCTBO AOJ/KHO MpaBy
NoAYMHNTLCS. Mpuyem rocyaapcTBo onpaBAbiBaeT cebs HACTONbKO, HACKOIbKO OCTAeTCS B C/TyXKebHOM
NoJIOXKEeHUN, a NpaBo obpallaeTcs K pecypcam rocygapcTea NoCTOJbKY, MOCKOJIbKY OHW HY>XHbI 415 ero
NEeNCTBUTENBHOMO rOCNOACTBA, BEPXOBEHCTBA. B MTore Heobxoamm ToT 06LLINIA BbIBOA, YTO NPaBO MOXET
cebs ocylecTBAATbL HE TOIbKO Yepes3 MHCTUTYThl FOCYAAPCTBEHHOCTM, HO Y MOMUMO HUX.

[oCynapCTBO M NPaBO UMEKT CBOM DYHKLIMM N PECYPChI, B KOTOPbIX MOTYT AESATE/NbHO BblpaXkaTb Cebs Kak B
€0MHCTBE, TaK 1 N0 OTAENbHOCTU. TaK, NOJIMTUYECKAs ANCKPELUs, aAMUHUCTPATMBHOE YCMOTPEHNE
noJy4atloT peannsaumnio B rocydapCTBEHHON BIACTW C M3BECTHON A0Nel CaMOCTOSATENbHOCTM OT NPaBOBbIX
npeanuncaHnim, NOCKOJbKY T€ He NpeapeLlaloT KaX bl pa3 BO BCEWN NOJIHOTE BbIOOP MOAUTMYECKOrO,
(PUHAHCOBOro, MeXAYyHapO4HOIro WM agMUHUCTPATMBHOIO pelweHuns. N Tem xe obpasom oTnpasfeHme
npaBa Hesb34 CBECTU NULb K AeaHUAM rocyaapcTea. MNpasocyame (jurisdictio), T. e. pa3pelleHue
pa3nnYyHbIX CNOPOB 1 Aesi 06 0TBETCTBEHHOCTM C NOCTAHOBIEHNEM 0653bIBalOLWNX PELLEHUN, @ B
OyKBaNbHOM CMbIC/E - BbIHECEHWE CYXKAEHWNA, OCHOBAHHbIX Ha NpaBe, NPeACTaBASET CO60M HE TONLKO U He
CTONbKO cnocob oBeLeCTBAEHNS BIACTW, CKOJIbKO PeCYpC 1 MPUHAANEXHOCTb MpaBa.

MunpoBo33peHyYecKne 0CHOBbI MPaBOBON rOCYAAapPCTBEHHOCTU, ee NAENHas 4acTb - 3TO BONPOC ybexxaeHnn,
KOTOpble He 06513aH pa3aensaTb Kaxablid, Tem 6osiee Npu KOHCTUTYLMOHHOW cBOBOAE B3rS40B, MHEHU 1
npv NGeoNornyeckom MHoroobpasmm. CynTaTb i NPAaBOBOE rOCYAAPCTBO YaCTh0 XXUBOWN
AENCTBUTENbHOCTYW, BUAETL JIN B HEM aKaleMUYECKYI0 abCTpaKLUMio C AasIeKMMKU MEPCNeKTNBAMM - JINYHBIIA
BbIbop. Ho BbIBOpP, hopMasibHO caenaHHbIN HapoaoM Poccun ¢ yuypexaeHmem KoHCcTuTyumm 12 nekabps
1993 roga, B tobom cryvae obs3biBaeT CiefoBaTh €C/IM HE Uiee NPaBOBOro rocygapcTsa, TO
NMOCTPOEHUSAM 1 NMpaBuIaM, Ha HEM OCHOBaHHbIM. [103TOMY CBOAUTL MPABOCYANE K YYPEXAEHNAM
rocygapcTBa 3Ha4ua0 6bl BONTY B MPOTMBOPEYME C KOHCTUTYLIMOHHBLIMW Havanamu,

3. MpencTaBneHne o NpaBoCyannN Kak 06 MHCTUTYTE HEM3MEHHO rOCYAapCTBEHHOIO MPONCXOXAEHNS,
BOBJIEYEHHOM B FOCYAapPCTBO Kak ero cobcTBeHHOe Aesio nan Kak "oTpac/b" rocyaapCTBEHHOWN BNacTU, He
MMEET HU NCTOPUYECKOr0, HN aKTyasIbHOro NOATBEPXXAEHMSA. B peTpocnekTuse, euie Ao obpasoBaHma
KOHCTUTYLMOHHOW TPaAULNN 1 faXKe NMpexae YeM CI0XKMNacb CaMa roCyAapCTBEHHOCTb, NPaBoCyame
0bpeno cBoM OCHOBaHMA U hOpPMbl, MYCTb U HEPa3BUTLIE, NLIEHHbIE HAAEXHOW OMopbl Ha Ny6ANYHYI0
BNACTb Npu aeduumTte NnpuHyantTenbHocTu. C obpasoBaHMeEM rocyaapCTBa OHO MOJyYMI0 HOBble
BO3MO>XHOCTW YTBEPAUTLCS 1 BO3PACTW B CBOEM 3Ha4YeHun. W X0TS NoANTUKa UM aAMUHUCTPaLMA He
BCerfa cnocobCTBYyOT, @ TO 1 BPeAAT NPaBOCYANI0, OTHErO OHO 1 MPaBOMNOPAAOK NPUXOAAT B yNadok,
COBpPEMEHHOEe rocyAapcTBO, B CAaMOM [iefe, Y)Ke AaBHO obecrneynBaeT CBOMMU CUaMK LeATeNbHOCTb
npasocyamns B ero 60sbLUEN nam B Camon 3aMETHONM 1 3HaYumon YacTu. Ho Hapaay ¢ npaBocyamnem,
OCBOEHHbIM FOCY1AapCTBEHHOCTbIO, BCEraa, Tak Uan nHavye, BocTpeboBaHbl OPUCANKLNOHHBLIE MHCTUTYThI U
npoLeaypsl, NpyuMeHseMble NOCTOSHHO UK No cnyyato (ad hoc) 3a ee pamkamun. OHM Noay4aloT NPU3HaHKE
B rpa>kgaHCKOM, 06LLEeCTBEHHOM, KOPNOPaTUBHOWM, NPOeCCMOHANbHONM, B TPAANLUOHHON U B 3aHOBO
o0bpa3yemMon HeENOIMTNYECKON CaMOOpPraHn3aLny rpaxaaH. 3Ha4nTebHYI0 YaCTb CBOEr0 HaMOIHEHNS
COBPEMEHHbIV MPaBOMNOPAA0K B3 UMEHHO B MPUMEHEHNMN TaKUX UHCTUTYTOB W NpoLenyp, HanpuMep, B
TOpProBoM, B KOPNopaTUBHOM MNpaBe 1 B CYA0MNPON3BOLACTBE, B YaCTHOCTW, HErOCYAapCTBEHHbIX
KOMMepYeCKux Cyaos.

Pa3zymeeTcs, No Mepe TOro Kak pacTeT BAUSHWE U 3HaYEHME roCyaapCcTBa, YacTb MHCTUTYTOB U OYHKLUIA
obLwecTBEHHOW CaMOOpraHn3aL M 0CBanBaeT OHO, MPUHNMas X B CBOE BeAEHNe, Mo NpAMon uam
KOCBEHHbI KOHTPOJIb. TO, OHAKO, HE NMPECEKAET UX NPEEMCTBEHHOCTU HAaCTO/IbKO, YTOObI CaMo MX
CYLLEeCTBO M CMbIC/T MeHANNCH Bbl B KOpHe. [ocyapCcTBEHHOE NpaBocyane, aaxe npeobnanas n obpasys
"oTpacsb" BNaCTU, OCTAeTCA BCE e NpaBoCyAUEM A0 TOW Mopbl, MOKa OTBEYAET CBOEN Npupoae.
MonobHbiM 0bpa3zom MeauLmMHa, obpa3oBaHue, punaHTpPonus (coumanbHas NOMOLLb), AOPOXKHOE X03SNCTBO,
3KOHOMUYECKOE PeryimpoBaHne, HaBmrauus, noumMaHckoe geno, bopbba co CTMXMAMU, MECTHOE U
KOpnopaTMBHOE CaMOymnpaBieHne, MHOXXeCTBO APYrux obLeCcTBEHHbIX MHCTUTYTOB U OYHKLWA, OCBOEHHBbIX
rocyfapCTBOM WM MOCTABMIEHHbIX UM MOJ OMNEKY, XPaHAT MCKOHHOE CBOEe 3HayeHue. Ero onpenenseT, B
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nepByo0 o4epefb, NX NPOUCXOXAEHME N COUMaNbHAa B HAX HYXXAa; roCyAapCTBEHHOE y4acTne ux cylectsa
He ucyepnbiBaeT. /1 3TO 3HAYMT, YTO NPOLAOIKEHME PA3SINYHBIX PYHKLUA, MHCTUTYTOB U 3aHATUIA BO3MOXXHO
KaK B COCTaBe rocyapCTBEHHON OpraHu3aunm, Tak 1 3a ee rpaHunuamm. OHo Tem 6onee BO3MOXHO B
KOHCTUTYLUMOHHO YCTPOEHHOM, Mpa>XaHCKOM 06LLI,eCTBe, roe CBOﬁOJJ,bI N npaBa 4YenoBeKa, NpmM3HaBaeMble,
HO He COTBOPEHHbIE FOCYAapPCTBOM, NOCTaB/AEHbI Ha BEPLUMHY CUCTEMbI LLIEHHOCTERN, Y4TO AenaeT
HeobXx04MMbIM INYHOE 1 06LLLEeCTBEHHOE CaMOONpPeLeeHmne, B U3BECTHOM Mepe CBOBOHOE OT peLlatlowwero
y4acTusa rocyfapcTsa.

BbiBOAMTL NpaBocyane Anb U3 Ny6ANYHOM BIAaCTU Ha TOM TOJIbKO OCHOBAHMKM, YTO Tenepb 60/bLUas 4acTb
IOPUCAMNKLIMOHHBIX CMIOPOB MOJly4aeT pa3peLleHmne B Cyaax 0T MMEeHW rocyaapcTBa, 03Ha4vasno Obl
aHaxXpoHMW3M, Koria obcToaTeNbCTBa, HabnogaemMble Ha KPAaTKOM yYacTKe MCTOPUYECKOro BpeMeHH,
NPVHATHI 32 HEM3MEHHYI0 AaHHOCTb. Ho rnaBHoe, 3T0 06e4HAN0 Bbl LLEHHOCTb N ALENCTBUTENbHbIE
BO3MOXXHOCTW NPaBOCYyLWS, MLano bbl ero Ton rnaBHON YacTu aBTOPUTETA, YTO KOPEHUTCS B COBCTBEHHOM
€ro 3Ha4YeHNM 1N He CBOAMUTCS K MOTYLLLECTBY rocyfapcTBa. OTAaNleHHbIM U Maslo3aMeTHbIM, HO HEN36EeXKHbIM
CNefCTBUEM TaKOW JIOTUKW, €C/IN ee YBEPEHHO AANTb, CTaso bbl obLiee ocnabneHne HE3aBUCMMOCTY CYLOB.
ECTb pa3HuUa B TOM, 13 Yero ee BbIBOAUTb - U3 MONIE3HOr0 M pacnpeneneHns "pabot" mexay
YYpEeXAEeHUSMN rocylapCTBa, U3 pa3fefieHns 1 BlacTen, npecekatoLlero "cobupaHme" Bnactu ¢
aBTOPWTaPHON yrpo301n rpaxAaHckon cBoboae, nam Bce e, He UCKJII0Yas CKa3aHHOro, BUAETb B
OCHOBaHWM CyaebHON He3aBUCUMOCTU CNTY>KEHME MpaBy, HN K YEMY MHOMY He CBOAUMOE. TOJIbKO B TakOM
CNy>XeHWn cyl AencTByeT "He B3Mpas Ha IMua"; Anb B HEM NPaBOCYANE HE 3aBUCUT HUM OT KOro, faxe oT
rocygapcTsa.

4. OnpepeneHune TpeTenCknx, B YaCTHOCTK, CYA0B UHCTUTYTOM FpaXAaHCKoro obecTsa ¢ 0TKa3oM
NpU3HaTb UX IOPUCANKLNIO BHYTPEHHE NPOoTMBOpeYrBo. CamMoMy rpaxjaHCKOMY obLLecTBy B 3TOM C/lyYae
0TKa3aHo, No CyTW, B OBEPUN C MOAO3PEHMNEM Ha €ro HECMOCOBHOCTb K MPaBOCY M0, KOTOPOE AOJIKHO
L0CTaThCs UL rocyaapcTey. Octaenas 6e3 oteeTa, KOHCTUTYLUMOHHBIA Cya Poccuinckon ®epepaumm B
cBoeM oCTaHOBAEHUN CNPaBeA/IMBO OTKIOHWA AOBOAbLI MPeACTaBNTeNs 3aaBMTeNA 0 TOM, 4TO npaBocyane
TPeTenCKnx Cyfo0B YpeBaTo 310ynoTpedbneHnsmMm, yTpaTon JOPOroCTOALLEr0 UMYLLIECTBA U Aaxe
POCCMINCKOro CyBepeHuTeTa. Beab onaceHmsa n ynpekn Takoro poga ferko obpatuTb 1 K 4EeNCTBYIOLLEN
cynebHon cucteme, cnegys oqHOMY U3 BAUSATESIbHLIX TeYEHWI B ee 06LLeCTBEHHOM 06CyXAeHMN.
Heposepue rocygapcrsa rpaXAaHCKUM MHCTUTYTaM KOHCTUTYLIMOHHO HECOCTOATENbHO. Ecn
KoHCTuTyuUMOHHbIA Cya Poccuiickon Pegepaunn HEOAHOKPATHO 1 060CHOBAHHO C/ieloBas NPUHLMMY
noAaepxaHusa LOBEpUs rpaxkaaH K AeNCTBUSAM rocyLapcTBa, To Tem 6onee beccnopHa 06593aHHOCTb
KOHCTUTYLIMOHHOIO roCyAapcTBa, MOCTABAEHHOr0 Ha Cyx0y 0bLiecTBy, OBEPATb €r0 UHCTUTYTaM ”
CaMUM rpakgaHaMm, NpestoMmnpys nx 0OTBETCTBEHHOCTb U f06pOCOBECTHOCTL. HepnoBepue, Boipaxxaemoe B
NCKMOYUTENBHOCTU NpaB rocyiapcTBa Ha YCTPOWCTBO M perynpoBaHne BCEBO3MOXHbLIX OTHOLLIEHUI 1
3aHATUI, 0BpEeKaeT ero Ha pPacTouYUTeNIbHOCTL U 6e3nencTene B 6eCnoYBEHHOM pacyeTe Ha
npeyBennyeHHbIe TaNaHTbl YAHOBHNYECTBA, a rpakaaH nobyxxaaeT K 6e30TBeTCTBEHHON
TpeboBaTeNbHOCTU 1 BMeCTe C TeM K Be3yyacTHoCTU B 0bWwmnx aenax. Hegosepue 3To, KPOMe NPOYeEro,
NPOTMBOPEYNT KOHCTUTYLMOHHBIM OCHOBAM HAapOLOBAACTUSA MU NMPU3HAHWIO KOHCTUTYLMOHHBIX MPaB BbICLLEN
LLEHHOCTbI0, MOCKOJIbKY €ANHCTBEHHbLIM €r0 OCHOBAHWEM MOXXET ObITb MPU3HaHME 3a roCyAapCTBOM
OTAENbHBIX OT rpaXkAaH UHTEPECOB, Clelys KOTOPbIM OHO U orpakgaano bl cebs n ceom gena ot
NPUTA3aHUIA FpaXk4aHCKoro obLlecTBa Ha Coy4YacTMe B HAX 1 Ha CaMOOpraHmn3auuio.

[lencTBmsA rocyaapCTBa LO/KHbI C/IeA0BaTb NPe3yMnuny, NpeanonaratoLLen, Hanpumep, cnocobHOCTb
MYHULMNANLHOro coobLLiecTBa oCyLWwecTBAATbL NyBAMYHYIO BNaCTb B MECTHOM CamoynpasneHuun 6e3
AAMUHUCTPATUBHOIO MOAYNHEHNA €r0 OPraHoB OpraHaM roCyaapCcTBEHHON NCMOJHUTENLHON BAACTH,
CnocobHOCTb NpeanpuHMMaTENbCTBA K CAMOPEryIMPOBaHUIO 1 COLMaNbHOMY NapTHEPCTBY,
COCTOATENIbHOCTb YHUBEPCUTETCKOM, alBOKATCKOW, HOTapuasibHON aBTOHOMMU, CNOCOBHOCTb FpaXkaaH K
YacTHOM 61aroTBOPUTENBHOCTU U K MPOYEMY, 4TO noaaepxmBaeT KoHcTuTyuus Poccniickon ®epgepaunn. B
3TOT PAL BCTaeT 1 TpeTenckoe npasocyame. NpusHaHne 3a TpeTenCKnM CyL0OM IOPUCAUKLIAN He
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NPOTUBOPEYNUT NOAJNHHO KOHCTUTYLIMOHHOWN OENCTBUTENbHOCTY, HO, HAaMpPOTMB, COAEPXKATENbHO U
LLeNOCTHO COEAMHAETCS C HEIO, BXOAUT B KOHCTUTYLIMOHHYIO MEPCMEKTMBY.

Ecnun posepure rpaxhaH rocyfapcTBy npegnonaraeTcs, To NpeanosaraTe HYXXHO U B3aMMHOCTb, @ TakXe
YCTONYMBOCTb AOBEPUS K OTAESNbHBIM NMOBOAAM, YrPOXaoLWMM ero nokonebatb. M ecny YaCcTHbIN Cinydai,
Korfa npesymnuma LoBepus rocyapcTBy, HanpmuMep rocy4apcTBEHHOMY CyAy, He NoATBepAuIach, He
OTMEHSeT NPe3yMnumnio B LesIoM, TO U ONPOBEPIKEHME TON XKe NPe3yMnuun OTAe/bHbIM aKTOM
Hef06pOCOBECTHOCTU AN HEKOMMNETEHTHOCTU MPaXKAaHCKUX MHCTUTYTOB He AaeT rocyAapCTBYy OCHOBAHWIM
O0TKa3aTb MM B AoBepun 1 06paTnTb ero B Npes3yMnumio HeLoBepus, Hanpumep, TPETENCKOMY Cyay.

5. MonoxeHns KoHCcTUTyunn Poccninckon Gefepauun gosepre npennosaraloT U, He 0TpuLas lopucankumnm
WHCTUTYTOB MHbIX, YeM rocyfapCTBEHHbIe Cybl, HE MpefpeLlaoT UCKII0YNTENIbHO roCy4apCTBEHHbIX
IOPUCONKLNOHHBIX MPaB.

Bo BCAKOM ciiy4vae, YacTb 3 cTaTbh 46 KoHCTUTYLUn Poccuinckon ®epepaumm npusHaeT NpaBo KaXx4oro Ha
obpalleHne B MEXIroCyAapCTBEHHbIE OpraHbl MO 3allnTe NpaB 1 cBoOOA YeNoBeKa, BKOYas
HaJHaUMOHaNbHbIe Cyabl, He BxoasLwme B cyaebHyto cnctemy Poccuinckon ®epepaummn. Poccna npusHaer,
CTano 6biTb, B OTHOLWEHUN cebs caMon 1 MOLABNACTHbIX €N CYyOBHEKTOB OPUCANKLNIO NHYIO, YeM ee
cobcTBeHHas, X0Ta 1 0bpa3yeMyto, Kak 1 TPeTelckue cyabl, He 6e3 ee yvyacTusa (KoHTpons). Poccua
NPU3HaeT N aKTbl MHOCTPAHHOIO NPaBOCYANS, U3 Yero cyieflyeT, YTO B HEPaCTOPXXUMYIO CBA3b C
HaLMOHaNbHOWN FroCyAapCTBEHHOCTLIO NPaBoCyAmne He NoCcTaBJ/eHo.

M3 nonoxxeHnit ctatb 10 KoHCTUTYumum Poccuinckon ®epepaumm o pasaeneHnn BnacTen Cnegyer, B
YaCTHOCTW, YTO opraHbl CyaebHOM BlacTU CaMOCTOATENbHbI. ITO UCKOYaeT OTNPaB/eHMe NpaBoCyans
OopraHaMu 3aKoHoAaTeNlbHOW, NCMONMHUTENbHOW BAACTelN, HO He aeflaeT 06a3aTeNbHbIM TOT BbIBOM, YTO
npaBoCyAHas PUCANKLNSA BO3MOXHA Wb B aKTax rocyaapCcTBEHHON cynebHon BnacTw.

CtaTtba 18 KoHcTuTyumn Poccuinckon ®enepauun, yTeep)xaas, YTo rnpasa u cBoboabl YeN0OBEKA 1
rpakaaHvHa onpeaensoT cobon fesaTeNbHOCTb 3aKoHO4aTeNbHOW BAACTW 1 BAACTU UCMOHUTENLHON, He
3aBepLUaeT Tpmaay cynebHon BNacTbio, HO NpeanucbiBaeT obecneyeHne npas 1 cBob6O NpaBoOCyANEM U
TeM CaMbIM He 3aMblKaeT ero B rpaHuLbl rOCy4apCTBEHHOW CUCTEMBI pa3feneHns BnacTen.

CornacHo 4actu 5 ctaTby 32 KoHCcTuTyuumn Poccuinckon ®epepaumnm rpaxkaaHe Poccmm snpase
Yy4acTBOBaTb B OTMpaB/EHNN NPaBOCY NS, @ He TONbKO CyaebHo BNacTu.

B yactn 1 ctaTbm 45 n yactn 1 ctatbmn 46 KOHCTMTYUmMA Poccuinckon ®enepaum pasamyaeT, C OQHON
CTOPOHbI, FOCYAAPCTBEHHYIO 3alMTy NpaB 1 cBoboA, a C Apyrow - CyaebHyo nUx 3alunTy, rapaHTMpys 3TK
BMIbl 3aLUTbI MO OTAENbHOCTK. Ecam 66l rocynapcTBo noraowano cobon npaeocyamne, To cyaebHas
3awmTa npas u ceobog Bowna Hbl B rocyAapCTBEHHYIO NX 3alLMTYy 1 NOCBALLEHHOE el 0TAes/bHoe
KOHCTUTYLMOHHOE MOJI0XKEHME CTano bbl 3BbITOYHBIM, @ 3TO SIBHO HE TakK.

KOHCTUTYLMOHHbIE MOJIOXKEHNS O pa3rpaHMyeHnn NpeamMeToB BegeHus mexay Poccuinckon ®epepaumen un
ee cybbekTaMU, a Takxe AeNCTBUTENbHOE UX NCMONHEHNE NpU n3aaHnn PeagepasibHoOro 3akoHa "0
TpeTenckmnx cynax B Poccuinckon Pepgepaunn” TakKe He NO3BOIAIOT OTPMLLATh HEFOCYAAPCTBEHHYIO
topucomKLunio. Beb ecniv 3TOT 3aKOH He NpejnosiaraeT ero pa3BuUTuS B pervnoHaabHOM 3aKOHOOATeNbCTBE,
TO M3[aH OH, C/Ief0BaTENbHO, N0 NpeaMeTy cobcTBEHHOr0 BeaeHmsa Poccuinckon ®enepauun. Mpy 3ToMm
npegMeT ero peryampoBaHmsa TakoB, YTO U34aHNE HAa3BaHHOIM0 3aKOHA MOXXHO CBA3aTb JINLWb C MYHKTOM “B"
(B YacTy 3aWwmUThl NpaB 1 cBo6OA YeNoBeKa) U C MyHKTOM "0" cTaTbh 71 KOHCTMTYLUMN POCCUMICKOW
depnepaumm, NOCKOLKY U3 APYrMX ee NMyHKTOB U3[aHNe TaKoro 3akoHa He cnegyeT. MocnegHnin e nyHKT
13 Ha3BaHHbIX ABYX OTHOCUT K BegeHuto Poccuiickon depepaunn, B HaCTHOCTH, CyA0yCTPONCTBO,
rpakAaHCKoe 1 rpa)kAaHCKOo-NnpoLeccyasbHOe 3aKoHoAaTebCTBO. V1 MOCKoNIbKY cyaebHas 3awmuTa npas u
csobop npeanonaraeTcs B TOM YUC/e MO rpaXKAaHCKOMY 3aKOHOAaTeNbCTBY, @ CyA0YCTPONCTBO 1
npoLeccyasibHOe 3aKOHO4aTENbCTBO OTHOCATCA K NpaBocyaunto Tem bonee, To U3gaHune no Takmum
npeaMeTam denepanbHOro BeeHna 3akoHa 0 TPeTENCKUX Cygax no3sonseT onpefeneHHo pewwnTb, YTo
WHCTUTYT TPETENCKOro CyAa pacrnonaraeTcs MMeHHo B 061acTu NpaBoCyauns.

MonoxeHns rnaebl 7 KOHCTUTYuUMK Poccuinckon Pepepaunn xotsa n obbeguHeHsl TuTyaom "CynebHas
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BNacTb", No ByKBanbHOMY CBOEMY 3HAYEHUIO UMEOT Bosee WNPOKUIA CMbICT.

Bo BcsAKOM ciiydvae, 4acTb 1 cTaTby 118, ycTaHaBsiMBas, 4To npasocyame B Poccunckon ®depepaumu
OCYLLECTBJIAeTCA TONbKO CY0M, TEM CaMbIM 3arpeLlaeT ero oCyLWeCTBATb UHbIM BJIACTAM, HO He
onpoBepraeT TPETENCKOWN IOPUCANKLNN.

MonoxxeHns 4acTun 2 ctaTb 118 KoHcTUTYUMn Poccuinckon ®epepauny CBA3bIBAOT CyaebHyt0 BNacTb
YyCTaHOBJIEHHbIMU BUAAMMW CYLOMNPOM3BOACTBA, YTO CaMo No cebe He OTPMLLIAET PUCAUKLIN
HerocyapCTBEHHbIX UHCTUTYTOB.

MonoxxeHnst Yactn 3 ctaTtbn 118 KoHCcTUTyumm Poccunckon ®egepauumn npegycmMaTprBaloT YCTaHOBEHNE
henepanbHbiM KOHCTUTYLIMOHHBIM 3aKOHOM cyebHol cnctembl Poccuinckon ®enepauun.

depnepanbHbIi KOHCTUTYLMOHHBIN 3aKoH "O cyaebHon cncteme Poccunckon ®epepaummn” B 4actu 1 ctaTbu
1 ponycKaeT oCyLecTBAeHNe CyaebHON BAACTU NCKYNTENBHO CyAaMun B NLLE CYOEN N MPUCSIKHbIX,
HapoZHbIX, apbuTpaXxkHbIX 3acegaTeneit. 3anpeLasn, ganee, 4pyruM opraHam n mLam oCyLLeCcTBAeHNe
npaBocyamns, oH 6epeT 3TO MOHATME B TECHOM CMbIC/IE M NMPOLO/KAET ero B 4acTn 1 cTaTbM 4, N0 KOTOPOWN
npasocygune B Poccmnckon ®egepauim oCyLLEeCTBASETCA TOIbKO CyAaMK, YH4pEeXOEeHHbIMU B COOTBETCTBUM
¢ KoHcTuTyumen Poccminckon deaepauny n Ha3BaHHbIM 3aKOHOM, a CO3faHue Cy4o0B, M He
npenycMoTPeHHbIX, He gonyckaeTcs. /3 6ykBanbHOro NpoYTEHMS NPUBEAEHHbIX 3aKOHOMO0XKEHWI
LEeNCTBUTENLHO CiefyeT, B YaCTHOCTW, TOT BbIBOA, YTO TPETENCKME Cyabl, MOCKOJIbKY NX NpeaycMoTpen
WNHOW, a He 3TOT 3aKOH, NPaBOCYAMA OCYLLECTBAATL HE MOTYT U K CyaM He OTHOCATCA. B uctonkosaHum
3TWX 3aKOHOMOJI0XKEHWNIN, OAHAKO, BaXXHO MMETb B BMAY, YTO COracHO YacTuh 3 cTaTbh 118 KoHCTUTyL MK
Poccninckon ®degepaunm Ha3BaHHbIM 3aKOH NpeAHa3Ha4YeH yCTaHoBUTbL "cyaebHyto cnctemy Poccuinckonm
depepaumnn" - cynebHyto cuctemy rocynapcrtea. [lonyckas ocyLLeCTB/IEHNE NpaBocyans "B Poccuinckon
depnepaummn" TObKO CyAaMu, yYpexAeHHbIMW B COOTBETCTBUM C KoHCTUTyumnen Poccninckon Gegepaunn v
Ha3BaHHbIM 3aKOHOM, YaCTb 1 ero cTaTby 4 nepewwna K 6onee CTPOroMy N3N0XKEHUIO, MPX KOTOPOM
NoHATME NPaBOCY NS, UMes M3HavanbHO B6onee NPoCTOPHOE 3HaYeHNe, COKPaATMIO YacTb CBOEr0 CMbICAA.
Ho 10pMCANKLUNOHHYI0 0eATeNbHOCTb MHbIX, MOMMUMO FOCYAapCTBEHHbIX CYA0B, CyOBbEKTOB 3TOT 3aKOH, BO
BCAKOM CJlyyae, He oTpuuaeT. FOpncaAnKLMOHHbIE NpaBa pa3peLlaTb NpaBoOBble CNOPLI AKX aena 06
OTBETCTBEHHOCTU UMEIOT Aarke ABHO HecyaebHble rocyiapcTBeHHbIe OpraHbl (QHTUMOHOMNObHAA cnyxba,
n3brpaTenbHble KOMUCCUK); 3STUMK NPaBaMM NOSb3YIOTCA B TPYAOBbLIX CNOpaXx, B peLleHnsx
KBaJIN(PUKALIMOHHbIX KOIIErnuin cyaenm n T. 4.

Ecnv geno nuwb B TepMUHaXxX, To cnoBa "cya" wam "npasocygme” MoXHO 0CTaBUTb B TUTYNaxX
rocyfapCTBEeHHOW cyaebHon cmcTeMbl, YTObObI HEroCyAapCTBEHHAN OCTULINSA, KBAa3MIOCTULINA
[0BOJIbCTBOBAJINCb MOHATUEM IOPUCANKLNN, KOTOPOE, BMPOYEM, MO CMbICY CTOMb 6AM3KO NPaBOCYANIO, HTO
OHW CIMBAOTCA B CMHOHMMUW. HO ecniv rocyfapcTBy OTAABaTh HE TUTYJIbI, @ UCKIOYUTESIbHBIE MPUBUNET NN
BEPLUMTL NPaBOCYAHYIO CNpaBeanBoOCTb, MPU TOM 4YTO OHa bepeT CBOe Hayvaso He B rocyaapcTBe, a B
npaBe, TO B KOHCTUTYLMOHHOM CMbIC/IE TaKoe ABVKEHME Ob1no Bbl HEBEPHbLIM,
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