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ONPEOENEHWNE

KOHCTUTYLIMOHHOI O CYA POCCUACKOW ®ELEPALLAN

06 0TKa3se B NPUHATUN K PaCCMOTPEHNIO XaJlobbl rpakAaHUHa

Ky3bMuHbIX KOHCTaHTMHa Cepreesnya Ha HapyLleHue ero

KOHCTUTYLMOHHBIX MPaB NoJjioXXeHnaMu ctaten 10 TaMOXXeHHOro

Konekca Poccuinckon denepaunn

ropog CaHkT-MNeTepbypr 17 ntoHa 2008 rona

KoHcTuTyumoHHbin Cya Poccuinckon ®enepaumm B coctase Mpeacenatend B.[1.30pbkunHa, cyaen
H.C.boHpaps, I.A.lapxunesa, t0.M.OaHnnosa, J1.M.XKapkoson, I.A.XunmHa, C.M.Ka3aHLeBa,
M.N.KneaHgpoga, A.J1.KoHoHoBa, J1.0.Kpacas4ynkosow, C.M.MaBpuHa, H.B.MenbHukoBa, H0.[.PyakunHa,
H.B.CenesHeBa, A.4.Cnuesbl, B.I.CTpeko3oBa, 0.C.Xoxpskoson, b.C.263eeBa,

3ac/lylwaBs B NJIeHapHOM 3aceflaHnm 3aknoyeHne cyabu 0. [.PyiK1MHa, NpoBOAMBLLErO HA OCHOBaHUN
cTaTtbn 41 denepanbHOro KOHCTUTYLMOHHOIO 3akoHa "O KoHcTuTtyumoHHom Cyne Poccuinckon ®epepaumn'
npeaBapuTensHoe nlyvyeHune xanobel rpaxkgaHmHa K.C.Ky3bMuHbIX,

ycCTaHOBMIM:

1. I'paxxgaHnH K.C.Ky3bMUKHbIX, OCYLLECTBASAA B Ka4eCTBE aiBOKaTa 3alluTy CBOEro foBepuTens no
yrosoBHOMY Aeny, obpallanca B TaMOXXEHHbIe OpraHbl C 3anpocaMum 0 NpefocTaBAeHnn UHGopPMaLun o
NapTuKU COTOBbIX TeNe(OHOB, KOTOPbIE, KakK OH Mosiara, Oblin BBE3eHbl Ha TAMOXKEHHYI0 TEPPUTOPUIO
Poccuiickon ®epepalimm NnoTepnesLUnM No AaHHOMY YrOs0BHOMY Aeny. B npefoctaBneHnm nHpopMauum
PAAOM TaMOXKEHHBIX OPraHoB, B TOM Yncnie ®efnepanbHOM TaMOXKEHHON CyxB0i, eMy Ob110 0TKa3aHo co
CCbIIKOM Ha cTaTblo 10 TaMoXXeHHOro Kogekca Poccminckon ®epepauim v 4acTb 3 cTaTbk 6 PenepanbHOro
3aKoHa "O KoMMep4ecKon TanHe" Ha TOM OCHOBaHWW, YTO aflBOKAT He SBAAETCS JIMLLOM, MO 3anpocy
KOTOPOro TaMOXXEHHbIE OpraHbl Bipase NpefoCcTaBAsaTbh UHGOPMaLIMIO, COCTaBIAOLLYI0 KOMMepYecKyo
TalHy.

B cBoei xanobe B KoHCTUTYUMoHHbIN Cyn Poccuinckon ®epepaummn K.C.Ky3bMUHbIX MPOCUT NpU3HaTb
cTaTblo 10 "OTHOLWEHNE K MHGOPMaLMK, MOYYEHHON TaMOXXEHHbIMU opraHaMu" TaMOXXeHHOro Kogekca
Poccuinckon ®degepaumm He COOTBETCTBYIOLLEN CTaTbsM 37, 45 (4acTb 2) u 123 (4acTb 3) KOHCTUTYLMK
Poccuinckon degepaunm, NOCKONbKY ee MooXEHNA BO B3aMOCBA3M C NOJIOXKEHUAMU cTaTen 3 M 5 1
4acTblo 3 cTaTbk 6 PefepasbHOro 3akoHa "O KOMMepYeCKon TanHe" NPenaTCTBYIOT, MO MHEHWIO
3aaBuTENA, COBMpPaHNIO alBOKAaTOM A0Ka3aTeNbCTB B M0Jb3y MOA3ALLNTHOrO N HapyLlaloT ero
KOHCTUTYLIMOHHOE NMpaBo Ha CBOBOLHOE pacrnopsixKeHne CBOMMU CNOCOBHOCTAMU K TPYAY, a Takxe
KOHCTUTYLMOHHbIN MPUHLMM COCTA3ATENbHOCTM M PABHOMPABMA CTOPOH MpPU OCYLLeCTBAEHNN
Cy4onpou3BoACTBa.

2. CornacHo KoHCTMTyumm Poccminckon degepaunm Kaxxabli MMeeT npaBo CBOBOAHO NCKaTb, MNOay4YaThb,
nepenaBaTb, MPOM3BOAUTL U PACNPOCTPAHATL MHAOPMaLMIO NoBbIM 3aKOHHBLIM CNOCOBOM (CTaTbA 29, HacTb
4).

depnepanbHbI 3aKoH oT 27 nonsd 2006 roga N 149-03 "06 nHgopmaumm, MHPOPMaLIMOHHbBIX TEXHOJIOTUSX
1 0 3alMTe MHpopMaLmMmn" nogpasfenseT UHGOPMaL MO B 3aBUCUMOCTM OT KaTeropum AoCTyna K Hel Ha
0bLwenoCcTynHY0 NHGOPMaLIMIO, K KOTOPON OTHOCATCS 06LLen3BeCTHbIE CBEAEHNS U MHAs MHOpMaL s,
LOCTYN K KOTOPOW He OrpaHnYyeH, U MHGMOPMaLUI0 OrpaHUYeHHOro AoCTyna, T. e. MHopMaLmio, 4OCTYN K
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KOTOPOW OrpaHunyeH enepanbHbIMU 3aKOHAMW B LeNAX 3aLiNThl OCHOB KOHCTUTYLMOHHOIO CTPOS,
HPaBCTBEHHOCTM, 340POBbLS, MPaB M 3aKOHHbLIX MHTEPECOB ApYrux uu, obecrnevyeHns 060pPOHbI CTPaHbIl 1
6e30nacHOCTM rocyaapcTBa (4acTb 2 CTaTbh 5, 4acTb 1 cTaTbn 7, 4acTb 1 cTaTbm 9), Npu 3TOM
henepanbHbIMU 3aKOHaMW YCTAHaBANBAKOTCS YCI0BUS OTHECEHWS UHGOPMALIUN K CBEEHNAM,
COCTaBAOLUM KOMMEPYECKYIO TallHy, CNY)XebHYI0 TallHy 1 MHYIO TanHy, 0653aTeNbHOCTbL cobntoaeHns
KOH(DUAEHUMNANbHOCTU TakoN NHGOPMaLLIUN, @ TakXXe OTBETCTBEHHOCTb 3a ee pasrjalleHune (4acTb 4
cTaTbn 9).

B cooTBeTCTBMM C DenepasibHbIM 3aKoHOM 0T 29 niona 2004 roga N 98-03 "O komMep4yeckon TanHe"
KOMMepYecKas TallHa - 3TO peXnUM KOHPMAEHUMANbHOCTW MHMOoPMaL MK, No3BoNaowWmin ee obnagaTtento
npv CyLLEeCTBYIOLMUX NN BO3MOXXHbLIX 06CTOATENbCTBAX YBENNYUTbL AOX0Abl, n3bexaTb HeonpaBAaHHbLIX
Pacxo[0B, COXPaHNTb MOOXKEHNE Ha PbIHKE TOBApOB, paboT, yCayr am nojayynTb UHYI0 KOMMEPYECKYIO
BbIFOAY; NH(OPMaLINS, COCTaBNAOLWAS KOMMEPYECKYIO TalHy (CeKpeT Npon3BOACTBa), - 3TO CBEAEHUS
moboro xapakTepa (MPoON3BOACTBEHHbIE, TEXHUYECKNE, SIKOHOMUYECKUE, OPraHN3aLUNOHHbIE N ApYyrue), B
TOM Yyucne o pesysibTaTaxX UHTEIEKTYalbHON AEeATENbHOCTU B Hay4YHO-TEXHUYECKON CPepe, a TaKkxe
cBefeHmnsa o cnocobax ocyLlecTBAEHNS NPOGECCMOHANIbHON AeATebHOCTU, KOTOpPbIE UMET
AENCTBUTENbHYIO MW NOTEHLNAJIbHYI0O KOMMEPYECKYH0 LLEHHOCTb B CUJTY HEU3BECTHOCTU UX TPETLUM
JiMaMm, K KOTOpbIM Yy TPeTbMX ML, HET cBOBOAHOr0 AOCTYMNa Ha 3aKOHHOM OCHOBaHMMW MU B OTHOLLEHUN
KOTOPbIX 06n1afaTenem Takux CBeeHUI BBEAEH PEXNM KOMMEPYECKON TalHbl (MyHKTbI 1 1 2 cTaTbm 3);
obnapgaTtens MHADOPMaL MK, COCTABAAIOLLEN KOMMEPYECKYIO TaliHy, @ TakXXe OpraHbl FoCyaapCTBEHHOM
BJIACTU, UHblE FOCYAAPCTBEHHbIE OpraHbl, OpraHbl MECTHOro CaMoyrnpaBaeHns, Noy4MBLUNE TaKYIO
MHOPMaLNI0 B COOTBETCTBUM C YacTblo 1 cTaTbn 6, 0653aHbl NPefoCTaBUTh 3TY MHGOPMALIUIO MO 3anpocy
Cy[O0B, OpraHoB NpefBapuTeIbHOro CNeACTBMA, OPraHoOB AO3HAHUA MO AenaM, HaXo4AWMMCS B UX
NPOW3BOACTBE, B NOPSALKE U HA OCHOBAHMAX, KOTOPbIE NpefyCcMOTPeHbl 3aKOHOAATEbCTBOM POCCUIACKOW
depepaumm (YacTb 3 cTaTbM 6).

defepalibHbI 3aKOHOA4ATENb, TakKMM 06pa3oM, He Ha3bIBaeT aflBOKATOB B YNCJIE JINL, 3anpoChl KOTOPbIX O
npenocTaBieHnn MHADOPMaLMK, COCTaBASIOLLEN KOMMEPYECKYIO TalHy, SBNSIOTCA 0b6A3aTeNbHbIMK ANS
obnagaTtenen LaHHOW NHGOPMALIMK, @ TaKXe O15 FOCYAaPCTBEHHbIX U MyHULMNAbHbIX OPraHoB, KOTOPbIM
OHa CTaJla U3BECTHa B CUJY BbINOJIHEHUS UMW CBOUX PYHKLINIA.

3. CTaTbs 24 (4acTb 2) KoHCTMTYyumm Poccminckon ®epepaunmn, 0b653biBatolas opraHbl roCygapCTBEHHOWM
BNacTy 06ecneynTb Kaxk oMYy 03HaKOMJIEHME C LOKYMEHTAMM U MaTepunanaMmn, HeNoCcpeaCcTBEHHO
3aTparmBatoLMuy ero npaea 1 cBoboabl, €CAN NHOE He MPeAYCMOTPEHO 3aKOHOM, He onpenenseT nopsaaok
1 yCNoBMSA peannsaumnm rapaHTMPYeMOoro et npaea, - 3T0 KoMneTeHuns geaepanbHOro 3akoHogaTens,
KOTOPGbIN, UCX0AA 13 NOTPEBHOCTEN 3alMTbl YaCTHBIX U NYBANYHBIX MHTEPECOB, BMpaBe yCTaHOBUTb pa3Hble
YPOBHW FrapaHTUiA 1 CTENEHb BO3MOXHbIX OFPaHNYeHNA NpaBa Ha NoayyYeHne MHAoOpMaL UM Npu yCnoBun
COpa3sMepHOCTU TaKuUX OrpaHNYEHNN KOHCTUTYLIMOHHO NPMU3HAaBaeMbIM LiesiaM UX BBeAeHUA (CTaTba 55,
YyacTb 3, KoHcTuTyuum Poccuinckon ®egepaumm).

Mpu 3TOM, Kak yka3an KoHcTuTyumoHHbin Cya Poccuiickon ®enepaumn B NoctaHoBneHnn oT 18 deBpans
2000 roga N 3-1, orpaHnyeHmne npaea, BbITEKaOLWeEro n3 ctatbl 24 (4acTb 2) KOHCTUTYUMK Poccrinckon
depnepaumm, 4ONYCTUMO JIMLLIb B COOTBETCTBUM C (hefepasibHbIM 3aKOHOM, YCTaHaBAMBAIOLLNM
cneumnanbHbIA NPaBOBOM CTAaTyC He NoAfieXallen pacnpoCcTpaHeHNo MHopMaLmm, obyCNIoBNEHHbIN ee
COAEPXXAaHNEM, B TOM YMCJIE HAJIMYNEM B HEN LaHHbIX, COCTaBASAIOLMX FOCYAaPCTBEHHYIO TalHy,
KOHDUAEHUMANbHbIX CBEAEHUIA, CBA3AHHbIX C YaCTHOW XU3HbIO, CO CY)KEOHOWM, KOMMepYeCcKon,
npogeccnoHanbHoON, n3obpeTaTeNibCKON AeATEIbHOCThIO.

B cooTBeTCTBMM CO cTaTbeln 10 TaMoxeHHOro kogekca Poccuiickon ®deagepaumm TaMOXXEHHbIE OpraHbl, UX
JNO/MKHOCTHbIE NNLA, MHbIE ML, NOJTYYMBLUME OOCTYN K MH(OPMaLNW, YKa3aHHON B MyHKTe 1 AaHHOW
CTaTbW, B CUY 3aKOHa WX LOroBOpa, He BNpaBe pasrfallaTbh, NCA0Ab30BaTb B IMYHbIX Lensax mbo
nepefasaTb TPETbMM NULAM, B TOM YUCAE FOCYAapPCTBEHHbIM OpraHaM, MHMOopMaL Mo, COCTaBASIOLLYIO
roCyAapCTBEHHYIO, KOMMepPYeCcKyto, 6aHKOBCKY10, Ha/IOrOBYIO NI MHYIO OXPaHSAEMYIO 3aKOHOM TallHy, 1
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APYryto KOHMAEHUNANbHYIO NHGOPMALIMIO, 38 UCKIOYEHNEM CJly4aeB, YCTaHOBAEHHbIX AaHHbIM KogeKcoM
N UHBbIMK (hefepalibHbIMU 3aKOHaMU (MYHKT 2).

PaccmaTpuBaeMble BO B3aMMOCBA3M C NosoxxeHnammn degepasbHOro 3akoHa "O KoMMep4yeckon TanHe"
nonoXxeHus ctatbn 10 TamoxxeHHOro Kogekca Poccuinckon ®enepaunm yctaHaBAMBatoT, Takum obpasom,
cnewLvanbHbIN NPaBOBON PeXMM [OCTYNa K MH(OpMaLnK, cofepxallen KOMMepYeCKyto TaHy, KOTOpbIN
NCK0YaeT BO3MOXKHOCTb ee Mojly4eHns no TpeboBaHMio TPETbUX nL,. BMecTe ¢ TeM NpefyCMOTPEHHbIN
JlaHHOW CTaTbeln 0cobbln NOPAAOK NPeaoCTaBNEHNS CBEAEHNI, COAEPKALLMNX KOMMEPYECKYIO TalHy, He
JlaeT OCHOBaHW /15 BbIBOJa O HapyLUEHUN rapaHTUpyeMbix KoHCTUTYuunen Poccninckon degepaumm npas
3a9BUTENA, NOCKOJIbKY OH He NPenaTCTBYET y4acTHMKaM Yro0BHOMO CyAONPoOn3BOACTBa Ha OCHOBE
KOHCTUTYLIMOHHOIO NPUHLMMNE COCTA3aTENIbHOCTU 1 PaBHOMNPaBUSA CTOPOH peasin3oBaTb CBOE MPaBo Ha
3aWnUTy BCeMn cnocobamu, He 3anpeLleHHbIMU 3aKOHOM, B TOM Y/C/1e MyTeM 3asBNeHNA X04aTancTs 06
ncTpeboBaHUM 3TON MHGPOPMaLUKM OpPraHaMun AO3HAHWA U NpeABapUTebHOro CNeacTBMSA AN CYA0M, a
TaKXe HacTanmBaTb Ha MPOBEPKE BbILLECTOALLNUMN CYAEOHBIMU NMHCTAHUUAMMN 3aKOHHOCTU 1
060CHOBAHHOCTM peLUEHNA, NPUHATLIX KaK M0 3TUM X04aTalCTBaM, Tak 1 B LLeIOM MO pe3ynbTaTaM
pacCMOTPEHNS YrON0BHOMO Aena.

icxopsa 13 M3N0XXEHHOro 1 pyKOBOACTBYACh MYHKTOM 2 4acTu NepBoM CTaTbh 43 1 HaCTbio NEepBOM CTaTby
79 depepasibHOro KOHCTUTYLMOHHOIO 3akoHa "O KoHcTutyumnoHHom Cyae Poccuinckon ®egepauun”,
KoHcTuTyumoHHbin Cya Poccuinckon ®egepaumnm

onpepenwn:

1. OTKa3aTb B MPUHATUM K PACCMOTPEHNIO Xanobbl rpa)kaaHnHa Ky3bMuHbix KoHcTaHTHa Cepreesunya,
MOCKO/bKY OHa He oTBevaeT TpeboBaHMAM PefepanbHOr0 KOHCTUTYLIMOHHOMO 3aKoHa "0
KoHcTuTyumoHHoMm Cyae Poccuinickon ®epepalimmn”, B COOTBETCTBUM C KOTOPbIMM XaJioba B
KoHCTuTyumoHHbIn Cy g Poccminckon ®egepauim npu3HaeTCcs 4oNyCTUMON.

2. Onpegenerne KoHcTuTyumoHHoro Cyaa Poccunckon ®epepauyy no AaHHOW anobe oKOHYaTeNbHO 1
00>KaJI0BaHMIO He MOAJIEXUT.

3. HacToswee OnpenenexHne nognexunt ony6ankosaHmio B "BecTHKe KOHCTUTYUMOHHOro Cyaa
Poccunckon ®epgepaummn'.

Mpencepatens

KoHcTuTyumMoHHoro Cyaa

Poccninckon ®depgepaunn B.[1.30pbKuH

Cynbsi-cekpeTapb

KoHcTuTyumoHHoro Cyna

Poccuinckon ®egepaunn KO.M.laHnnos
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