00 oTKa3e B NPUHATUU K PACCMOTPEHUIO XXanobbl
YNosnHOMO4YEeHHOro no npasaM 4YyesnoBeKka B PoccuucKoun
depepaumm Ha HapyLleHUe KOHCTUTYLMOHHbLIX NpaB rpakaaHuHa
N.B.CepreeBa 4acTblo 4 ctaTbk 32.8 Kopekca PoCCMHUCKOM
depepaumm 06 aaMUHUCTPATUBHLIX NMPABOHAPYLUEHUAX
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VimeHeM

Poccuickon ®egepalimm

ONPEOENEHWNE

KOHCTUTYLIMOHHOI O CYJIA POCCUACKOW ®EEPALLAN

06 0TKase B NPUHATUN K PaCCMOTPEHNUIO XKas106bl YNOAHOMOYEHHOM 0 M0

npaBam 4esioBeKa B Poccunckonm ®efepauum Ha HapyLleHne

KOHCTUTYLMOHHbIX NpaB rpaxxaaHunHa N.B.Cepreesa 4acTblo 4 CTaTby

32.8 Kopekca Poccunckon degepauny 06 agMUHUCTPATUBHbIX

npaBoHapyLleHnaX

ropof Mocksa 8 anpens 2004 roga

KoHcTuTyumoHHbin Cya Poccuinckon ®enepaumm B coctase Mpeacenatend B.[1.30pbkunHa, cyaen
M.B.barnas, H.C.boHaaps, I A.Fagxwvesa, I0.M.[laHnnosa, J1.M.XKapkoso#, [.A.XKunuHa, C.M.KasaHLeBa,
M.N.KneaHgposa, A.J1.KoHoHoBa, J1.0.Kpacas4ynkosow, t0.[l.PyakumHa, H.B.CenesHesa, A.9.CnuBssl,
B.I.Ctpeko3oBa, O.C.Xoxpskosow, b.C.263eeBa, B.I.flpocnaBuesa,

3ac/lylwas B NJIeHapHOM 3aceflaHnm 3akoyeHne cyabu B.I.CTpeko3oBa, NPOBOAMBLLEr0 Ha OCHOBaHMM
cTaTtbn 41 denepanbHOro KOHCTUTYLMOHHOIO 3akoHa "O KoHcTuTtyumoHHom Cyae Poccuinckon ®epepaumn'
npeaBapuTensHoe n3yvyeHune xanobsl YNonHOMOYEHHOr O MO NpaBaM YenoBeka B Poccunckon depepauun,
yCTaHOBMIM:

1. Ha paccMoTpeHnn YnoaHOMOYEHHOr0 Mo NpaBaM Yenoseka B Poccuninckon degepaumm HaxogmTcs
»anoba rpaxxaaHnHa W.B.Cepreesa, ns kotopon cnegyet, 4T1o .B.Ceprees B COOTBETCTBUMN CO CTaTbEN
20.1 KoAIl Poccuiickon ®egepaumm NoCTaHOBAEHUEM CyAbn TUMNPA3EBCKOro PanioHHOro cyaa ropoja
Mocksbl 0T 24 aHBapsa 2003 roga 6bi1 N0OABEPrHYT aAMUHUCTPATUBHOMY apecTy CPOKOM Ha 10 cyTok 3a
COBEpLUEHNE MEJIKOr0o XyIMraHCTBa 1 BO BpeMs oTObITUS Haka3aHus B cneunpueMHuke N'YBJ ropoaa
MockBbI NpuBReKanca Kk becnnaTHOMy hM3n4eCKoOMy Tpyay, YEeM, MO ero MHeHWo, 6bin HapyLUeH 3anpeT
NPWHYANTENIbHOrO TPyAa M KOHCTUTYLIMOHHOE MPaBo Ha BO3HarpaXkaeHue 3a Tpya 6e3 kakon 6bl TO HK
Ob1710 AUCKPUMUHALMN N HE HMXKE YCTAHOBJIEHHOI0 hefiepaibHbiM 3aKOHOM MUHMMa/IbHOrO pasMepa
onnaThl Tpynaa.

B »xanobe YnonHoMo4YeHHOro no npaBam YenoBeka B Poccuiickon ®epepaumm, HanpaBieHHOW B
KoHcTuTyumoHHbIn Cya Poccuniickon ®efepaLmm, 0oCnapmMBaeTcs KOHCTUTYLIMOHHOCTbL YacTu 4 cTaTbu 32.8
KoAIl Poccuiickon ®epgepaumm, COriacHoO KOTopor oTbbiBaHME agMMHUCTPATMBHOIO apecTa
OCYLLeCTBAAETCS B NOPSALKE, YyCTaHOBJIEHHOM [MpaBuTensCTBoM Poccuinckon ®epepavmun. Mo MHEHUIO
3aaBUTENA, OTCYTCTBME (hefepasibHOro 3aKoHa, peryanpytoLLero nopsagok oTbbiBaHNs agMUHUCTPaTUBHOIO
apecTa, 1 BO3J10)KEHME OCNapUBaAaEMO HOPMOW PELLEHNS 3TOr0 BONpoca Ha MNMpaBnuTensCTBO Poccninckom
depepaunm NPUBOAAT K OFPAHNYEHUI0 KOHCTUTYLMOHHBLIX NpaB 1 cBo6oA YenoBeka 1 rpakAaHuHa 1
npoTmBopeyaT cTtatbam 2, 10, 15 (4acTb 4), 17 (vyacTb 1), 18, 22 (4acTb 1), 37 (yactn 2 n 3), 45 (vacTb 1),
55 (4actm 2 1 3), 105 (vacTb 1), 110 (4acTb 1) 1 114 (4acTb 1) KoHCTUTYumMm Poccminckon ®epepaunu.

2. OrpaHmyeHnsa KOHCTUTYLMOHHBIX NpaB 1 cB0HOA, Ha KOTOPbIE YKa3blBaeT 3adBUTENb, ABUANCH
cnencrenem n3bpaHma cyaom B oTHoweHun W.B.CepreeBa agMMHUCTPATUBHOIO apecTa Kak Mep
aAMWHUCTPATUBHOIrO HaKa3aHUs 3a COBEPLLEHME NpaBoHapyLLEeHUs, NpefHa3HavYeHne KOTOPOo - N3019uUs
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npaBoHapyLwunTens ot obuiecTsa. Mo cywecTsy, B Xanobe ocnapuBaeTcs cam no cebe nopsiaok oTbbiBaHNS
aAMUHUCTPATUBHOIO apecTa, yCTaHOBEHHbIN MpaBnuTensCTBOM Poccunckon denepaumn.

HopMa e 4acTtu 4 ctaTbun 32.8 KoAll Poccuinckon ®egepaumm, npeanuceiatowas NpaButenbCcTBy
Poccuinckon ®epepalimm onpenennTb NOpaaoK oTObIBAHUS yXXe Ha3HAaYeHHOro Cy10M Haka3aHusa B BUAe
aAMUHUCTPATMBHOIO apecTa, ABAAETCS N0 CBOEN CYTW OTCbIIOYHOW; OHa He COAEPXMT nepeyeHb nNpas u
06543aHHOCTEN rpaXkAaH U CBA3aHHbIX C 3TUM OFPaHNYEeHU, a C1Ief0BaTeIbHO, HE MOXKET pacCMaTpMBaThCA
KaK HapyLlaloLlas KOHCTUTYLMOHHbIE NpaBa W cBoOOAbI rpaXkaaH, B CBA3M C YeM faHHas Xanoba B cuny
cTaten 96 n 97 ®enepasibHOr0 KOHCTUTYLMOHHOMO 3akoHa "O KoHcTuTyumoHHoM Cyae Poccuiickon
depepaummn" He MoXeT 6bITb NpUHATa KOHCTUTYLMOHHLIM Cyaom Poccuinckon ®enepaumm K
pacCcMOTpPEeHNIO.

3. CtaTbs 115 (vacTtb 1) KoHcTuTyumm Poccuinckon ®epepaumm (Kak 1 4aCTb nepBas CTaTbh 23
defepanbHOro KOHCTUTYLMOHHOMO 3akoHa "0 lMpaBuTenscTee Poccuinckon Genepauun”) ycTaHaBAUBaET,
yT0 MNpaBnTenbCcTBO Poccninckon Pegepaum Ha OCHOBAHUN 1 BO UCMONTHEHME KOHCTUTYLMN Poccninckon
®epepaummn, penepanbHblX 3aKOHOB, HOPMATMBHbLIX YKa30B lMNpe3ngeHTa Poccuinckon ®egepaunmn nigaet
MOCTaHOBJMIEHUS 1 pacnopsxeHns, obecnevnmBaeT Ux UCMNojsHeHne. [encTBYS B paMKax CBOUX
KOHCTUTYLMOHHBIX N0JIHOMOYWIA, MpaBuTenbcTBo Poccminckon ®epepaumm noctaHoaeHnem N 726 ot 2
okTsa6ps 2002 roga yTBepanno MNonoxeHune o nopsaake oTbbiIBaHWA aAMUHUCTPATUBHOMO apecTa, KOTOPbIM
perynmpytoTcs LOCTaBKa apecTOBaHHbIX B CNeLnasbHbIN NMPUEMHUK, MPOBEAEHNE MEPBUYHOIO
MeONLMUHCKOro 0CMOTPa U OKa3aHWs apecToBaHHbIM MeAMLMHCKOW N CAaHUTAaPHO-NPOTMBO3NUAEMNYECKON
noMoLLKM, a Takxe obecrneyeHme nx NUTAHNEM 1 MOJy4YeHMe nepeaay.

Ha ocHoBaHWKW nyHKTa 14 naHHoro MonoXeHns, CornacHoO KOTOPOMY apecToBaHHble 0653aHbl BbIMOAHATL
TpeboBaHMA peXxnma Cogep)xaHna, onpeaensemoie NnpaBuiaMm BHyTPEHHEro pacnopaaka cneumanbHbIX
NPUEMHWNKOB, YTBEPXKAAEMbIMN MUHNCTPOM BHYTPEHHNX Aen Poccuinckon ®egepauun, MNMpukasom
MwuHuCTpa BHYyTpeHHUX fen Poccuinckon depepauun 6 nioHa 2000 roga N 605 yTeepxaeHsl Mpasuna
BHYTPEHHEro pacrnopsfika crneunasibHbIX NPUeMHUKOB [J19 COLEPXKaHWSA NNLL, apeCcTOBaHHbIX B
agMUHUCTPATMBHOM nopsiake. B nyHkTe 54 Mpasna 3akpenseHo, 4To auua, NogBeprHyThie
aAMUHUCTPATMBHOMY apecTy, MOryT BblTb MCMOJIb30BaHbl Ha U3NYecKmnx paboTax TONbKO C UX Cornacus;
npv NOMELLLEHNN apeCcTOBaAHHOI0 B CreLmabHbIi NPUEMHKK C Hero bepeTcs NMCbMeHHOE cornacue 6biTb
TPYLOWCMNOJIb30BaHHbLIM Ha NPOTSXXEHUN CPOKa apecTa.

®akT ncnonb3oBaHUs rpaxxaaHuHa N.B.Cepreesa Ha 6ecnnaTHbIX n3nyeckux paboTax npu ero
HaxoX4eHun B cneunpuemMHuke NYBL ropofna MocKBbl He CBMAETENbCTBYET O HApyLUEHUN ero
KOHCTUTYLIMOHHbIX MPaB 4acTblo 4 cTaTbyn 32.8 KoAll Poccuinckon denepaunun, - B JaHHOM CilyyYae peydb
NOET O NPaBOMEPHOCTN AENCTBMI AO/KHOCTHLIX UL, CeunpueMHnKa. Mexay Tem npoBepka
npaBoMepHOCTN aencTeni (6e3nencTens) [OMKHOCTHLIX UL HE BXOAUT B KOMMAETEHLMIO
KoHcTuTtyumoHHoro Cyaa Poccunckon ®efepaunm, Kak oHa yCTaHOB/IEHa CTaTben 125 KOHCTUTYUmm
Poccuinckon ®epepaumm n ctatben 3 PegepanbHoro KOHCTUTYLMOHHOIO 3akoHa "O KOHCTUTYLMOHHOM
Cyne Poccuinckon ®epepaummn”, a oCcyLLECTBASETCA cyaaMu obLen opucankumm.

4. CornacHo ctatbe 46 (4acTb 1) KoHCTuTyumm Poccminckon ®efepauim Kaxx oMy rapaHTUpyeTcs
cynebHas 3awmTa ero npas 1 cBoboa. BmecTe ¢ Tem KoHCcTuTyums Poccminckon ®egepaumm He
npenycMaTpUBaeT BO3MOXHOCTb Bbibopa rpa)kaaHnHOM Mo CBOEMY YCMOTPEHUIO cnocoboB 1 npoueayp
cynebHom 3awuThl.

OTka3 KoHcTuTyumoHHoro Cyna Poccuinckon ®enepauun B NPUHATAN K PACCMOTPEHWUIO AaHHON XKanobbl He
JINIAET KakK 3asaBMTenNs - YNoJHOMOYEHHOr0 No NpaBaM YyesnoBeka B Poccuinckon ®egepaumm Tak n caMoro
rpaxxgaHuHa W.B.CepreeBa npaBa 06paTuThCS B Cya 06LEN OPUCANKLAN 3@ 3alMTON NPaB, HapyLUEHHbIX
AENCTBUSMMN LOMMKHOCTHBIX NnL, ¢ cobntogeHnem TpeboBaHWi, NPeabaBASEMbIM K TaKOro poaa
obpalleHnaM OenCTBYOWMM 3aKOHO4aTEe1bCTBOM.

Micxoast N3 N3N0)KEHHOr0 U PYKOBOACTBYACh MyHKTaMu 1 1 2 4acTu nepBon CTaTbh 43 1 4acCTblo NEPBOM
CTaTbk 79 PefepasibHOro KOHCTUTYLMOHHOIO 3akoHa "O KoHcTutyumnoHHom Cyae Poccuinckon
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®epnepaumn”, KoHcTuTyumoHHsin Cya Poccuinckon ®epepaumm

onpegenunn

1. OTKa3aTb B MPUHATMM K PAaCCMOTPEHMIO Xanobbl YNOSIHOMOYEHHOr0 N0 NpaBaM YenoBeka B Poccuinckom
depepalmmn, NOCKOJbKY OHa He oTBevaeT TpeboBaHUsM PeaepanbHOro KOHCTUTYLMOHHOIO 3akoHa "0
KoHcTuTyumoHHoM Cyne Poccuinckon depepaunn”, B COOTBETCTBUN C KOTOPbLIMU XXasioba npu3sHaeTcs
LONYCTUMOW, N NOCKOJIbKY pa3peLleHne nocTaB/IeHHOro B Hei Bonpoca KOHCTUTYyLUMoHHOMY CyaoM
Poccuinckon ®epepalmm HenoaBeAOMCTBEHHO.

2. OnpeneneHne KoHcTuUTyumnoHHoro Cyna Poccuiickon ®eaepaumm no AaHHOM »Xanobe OKOHYaTeNbHO 1
06>Ka/l0oBaHMO HE NOONEXNT.

3. HacToswee OnpeneneHune nognexunT onybankosaHuio B "BecTHnke KoHCTUTyumoHHoro Cyna
Poccuinckon degepaunn”.

MNpencepnatens

KoHcTuTyumoHHoro Cyna

Poccunckon ®epepaumm B.[.30pbKuH

Cynba-cekpeTapb

KoHcTutyumoHHoro Cyaa

Poccuiickon ®epepaumm KO.M.JaHnnos
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