Mo neny o npoBepke KOHCTUTYLMOHHOCTHU NOJIOXKEHUHN YacTen
TpeTben U AeBATOn cTaTtbm 115 YrosnoBHo-npoueccyasnbHOro
Kopekca Poccunckon depepaumm B CBA3M C XXasnobamu
obwecTBa ¢ orpaHM4eHHOU OTBETCTBEHHOCTbIO "ABpopa
MaJiIo3Ta)>kHoe CTPOUTEeNbCTBO" U rpakaaH B.A.LLleB4eHKO U
M.MN.9npgneHa

MocTtaHoBneHme - Ne 25-1 - 01 21.10.2014 - KoHCcTnTYumoHHbI Cya Poccuinckon ®epepaumm - JencteyeTt 6e3
N3MEHEHWNN

VimeHeM Poccuiickon ®epepaumm

MOCTAHOBJIEHUE

KOHCTUTYLIMOHHOI O CYZIA POCCUNCKOW ®ELEPALLAN

no gesy 0 NPOBEPKE KOHCTUTYLMOHHOCTY MNONOXKEHWI YacTeln TpeTbeln

n nessaTon ctaTbu 115 YronoBHo-NpoLeccyasbHOro Kogekca Poccminckon

depepaumm B €BA3K € Xanobamu obLiecTsa C OrpaHNYEHHON

OTBETCTBEHHOCTLIO "ABpOpa MaJIo3Ta)XHOEe CTPOUTENLCTBO" 1 rpakaaH B.A.LLleB4eHko n M.M1.29ngneHa
ropog CaHkT-MNMeTepbypr 21 okTabps 2014 roga

KoHcTuTyumoHHbin Cya Poccuinckon ®enepaumm B cocTaBe Mpeacenatend B.[1.30pbkunHa, cyaen
K.B.ApaHosckoro, A.W.bonuosa, H.C.boHzaps, I.A.lagxuesa, H0.M.[aHunosa, J1.M.)Kapkoso#, [.A.XKununHa,
C.M.KazaHueBa, M.N.KneaHgpoga, C.[J.KHs3eBa, A.H.KokoToBa, J1.0.Kpacas4ymkoson, C.MN.MaBpuHa,
H.B.MenbHukosa, 0.0.PyakunHa, H.B.CenesHesa, 0.C.Xoxpsakosou, B.Il.ApocnaBLesa,

PYKOBOACTBYSACh CTaTben 125 (YacTb 4) KoHCcTuTyuun Poccminckon depepauum, NyHKTOM 3 4acTu NepBON,
YaCTAMN TPETbEN N YETBEPTON CTaTbh 3, YaCTbio NEPBON CTaTby 21, cTaTbsamu 36, 47-1, 74, 86, 96, 97 n 99
®epnepanbHOro KOHCTUTYLMOHHOMO 3akoHa "O KoHcTuTyumnoHHoM Cypne Poccuiickon @epepauun”,
paccMoTpen B 3acefaHumn 6e3 nposefeHns caywaHnusa 4eno 0 NpoBepKe KOHCTUTYLMOHHOCTMW NOJI0XKEHWI
YyacTen TpeTben 1 gesaton ctatbh 115 YIK Poccunckon ®enepaumm.

MoBOAOM K pacCMOTPEHMIO Aena aBManch xanobbl 000 "ABpopa MasioaTaKHOe CTPOUTENbCTBO" U rpaXaH
B.A.lLleB4eHko 1 M.I.9naneHa. OCHOBaHMEM K PacCMOTPEHMIO Aena aBMnack 0bHapyXMBLIAsCS
HeonpeaeNeHHOCTb B BOMPOCE O TOM, COOTBETCTBYIOT A KOHCTUTYL MM Poccunckon deaepauuu
ocrnapvBaeMble 3adBUTENAMN 3aKOHOMOOXKEHNS,

MockonbKy BCe »anobbl KacaloTCs 0AHOro U TOro e npeameTa, KOHCTUTYUMOHHbIN Cya POCCMACKON
depepalumm, pyKoOBOACTBYACh CTaTbeln 48 ®efepasbHOr0 KOHCTUTYLMOHHOMO 3akoHa "O KOHCTUTYLMOHHOM
Cyne Poccuinckon ®epepaummn”, coeguHun gena no aTum xanobam B 0{HOM NPON3BOACTBE.

3acnywas coobLieHne cyabn-goknagyvka A KnnuHa, uccnefoBas NpeAcTaB/eHHbIE JOKYMEHTbI U UHbIE
MaTepuanbl, KoHCTUTyumnoHHbIn Cyn Poccuiickon ®enepaumm

yCTaHOBMIM:

1. CornacHo ctaTbe 115 YIMK Poccuinckon ®egepaumm, npegyCMaTprBatoLLen B KA4eCTBE Mepbl
NpPOLECCYaNbHOr0 NPUHY>XAEHNS HANI0XKEHNE apecTa Ha MMYLLLECTBO, NpUMeHseMoe AN1a obecneyeHmns
MCNOSIHEHUS NPUIOBOPA B HYaCTU FPaXKAAHCKOro UCKa, APYIrUX UMYLLECTBEHHbIX B3bICKaHWUIA U BO3MOXXHOM
KOH(UCKaLMM nMyLLecTBa, cnefoBaTesb C COrnacus pyKoBoauTens ClefCcTBEHHOro OpraHa, a Takxe
L03HaBaTeNb C COrflacua NpokKypopa Bo3byxaaloT nepes CyA0M XO4aTalCTBO O Ha/lOXKEHNM apecTa Ha
MUMYLLLEeCTBO NOA03peBaeMoro, 06BUHAEMOro UAN AL, HECYLLMX MO 3aKOHY MaTepuanbHyto
OTBETCTBEHHOCTb 3a UX AENCTBUS (4aCTb NepBas); apecT MOXKET ObiTb HAaIOXKEH Ha MMYLLECTBO,
Haxogsweecsa y ApYrux any, ecyiv eCcTb 4OCTaTO4YHbIe OCHOBaHMWA nojiaraTbh, YTO OHO MOJIy4YeHO B
pe3ynbTaTe NPecTyMnHbIX LENCTBMIA NOLO3PEBAEMOro, 06BUHAEMOr0 6O NCMNOb30BANOCH UK
npefHa3Ha4vanoch AN MCNOSb30BaHWA B KA4eCTBe OpyAus npectynneHus nnbo ona grHaHCMpoBaHMS
Teppopmr3aMa, IKCTPEMUCTCKON OeATENbHOCTN (3KCTPEMMU3MA), OPraHN30BaHHOW FPYMIbl, HE3aKOHHOI 0
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BOOPY>XEHHOr0 (hOPMUPOBAHMSA, NMPECTYNHOr0 coobliecTBa (NPecTynHon opraHn3aunn) (4acTe TPETLS);
HanoXXeHne apecTa Ha UMYLLECTBO OTMEHAETCS Ha OCHOBaHUW MNOCTAHOBNEHMWS, ONPEeAeNeHNs nnua uim
opraHa, B MpoOM3BOACTBE KOTOPOro HaxXoANTCS YroJIoBHOE Aes0, KOrga B NPUMEHEHUN 3TON Mepbl 0TNagaeT
HeobxoaMMOCTb (YacTb AeBATas).

1.1. Mo yronoBHoMy peny, Bo3byxaeHHoMy 31 aBrycta 2009 rofa no npu3Hakam psfa npecTynneHun,
00BUHSEMbBIM UHKPUMUHNPOBAOCh, B YaCTHOCTMN, MOLLEHHUYECTBO (4aCTb YeTBepTas cTaTbn 159 YK
Poccuiickon ®epepalim), BbipasuBLLEECS B XULWLEHWW NOL BUAOM KPeAUTOBAHUS IOPUANYECKUX nL (B TOM
yncne 3A0 "UeHTpanbHas gesenonepckas KomnaHus") oeHexHbix cpeacts y AO "BTA baHk", Ha KOTopble
Ob11n NProbpeTeHbl 3eMenbHbIe YH4aCTKKY, B fajlbHENLLEM - MOCe CHATUSA 0BpeMeHeHnn Nno nnoTeke ¢
MOMOLLbIO MOANIOXKHBIX, M0 BEPCUU CAeACTBUS, COrnaLleHuin - pasgeneHHble Ha bonee Menkue n
nepewegwne B COBCTBEHHOCTb TPETLUX WL, MO BO3ME3AHbLIM CAEKAM.

B cBS3M C NpOA0IHKAOLWMMCA NPOU3BOACTBOM NPeLBapUTENbHOro CNeACTBUSA MO AAaHHOMY YrO/I0BHOMY
neny TBepCKOW PaloHHbIA cya ropoda MOCKBbI yAOBNETBOPW X0AaTalNCTBO C/IeA0BaTENSA O HANOXKEHUN
apecTa Ha 3eMeflbHble y4acTKK, NPaBo COBCTBEHHOCTM Ha YaCTb KOTOPLIX MO AOrOBOPY KYMNAn-Npogaku oT
20 ceHTs6ps 2010 roaa, 3akntoyeHHoMmy ¢ 3A0 "LeHTpanbHaa gesenonepckas komnaHma", 6biio
3aperncTpumpoBaHo 3a 000 "ABpopa Masio3Ta)KHOe CTPOUTENLCTBO", C 3aNPeToM pacnopsXxaTbCsa U
Nonb30BaTbCsA UMK (NOCTaHoBNEeHUe 0T 9 aBrycTta 2012 roga, ocTaBfieHHoe 6e3 U3MeHeHNS KacCalMOHHbIM
onpeneneHnem cyaebHom Koanerum no yrosioBHeIM gefiaM MoCKOBCKOr0 ropoAcKoro cyna oT 12 aekabps
2012 ropa). B obocHoBaHMe CBOEro pelleHuns Cy COCNancsa Ha Haanyine fOoCTaTOYHbIX AaHHbIX MNoaarath,
YTO 3TU 3eMesibHbIe YHaCTKK 40 UX pa3geneHns bbianm npuobpeTeHsbl B pe3yabTaTe NpecTynHbIX 4eNCTBUN
06BMHAEMBIX, @ Tak)Xe Ha HeobxoanmMocTb 0becneynTbs NCAOHEHWE MPUrOBOPA B YacTU MPaXKAaHCKOro
NCKa 1 ApYrux UMyLLLEeCTBEHHbIX B3bICKaHUI. B ya0BAeTBOpeHMM HaA30pHbIX xanob 000 "Aspopa
Mano3TaXKHOoe CTPOMTENLCTBO" Ha YKa3aHHble cynebHble pelleHns 6b110 0TKa3aHo NOCTaHOBEHUEM CY bW
MockoBckoro ropofckoro cyga ot 18 mapta 2013 rofia 1 noctaHoBneHuem cyabu BepxosHoro Cyna
Poccninckon ®epepaunn ot 31 nons 2013 roga. bes yooBneTBopeHns oCTaBeHa 1 NOAaHHas B NOpsake
cTaTbk 125 YIMK Poccuinckon ®depepaunmn xanoba OO0 "ABpopa Maso3Ta)KHOE CTPOUTENLCTBO" O
NPW3HaHNN HE3aKOHHbLIM 1 HEOBOCHOBaHHbLIM MOCTAHOBAEHNS cnegoBaTens oT 8 cespans 2013 roga,
OTK/IOHMBLUEr0 X04aTaCTBO 3as8BUTENS O CHATUM apecTa C MPUHALNEXALLUX eMy 3eMeNbHbIX Y4aCTKOB
(mocTaHoBNEHMe TBEPCKOr0 paioHHOro cyaa ropoaa Mocksbl oT 4 ntoHa 2013 roga, ocTaBsieHHoe 6e3
N3MEHeHUs aneMIsaLMOHHbLIM onpeaesieHneM CyaebHol Konaeruy no yroaoBHbIM genam MoCKOBCKOro
ropofckoro cyga ot 24 uions 2013 roga).

Kak nonaraet OO0 "ABpopa Mano3TaxKHOe CTPOMTENbCTBO", YacTn TpeTbsA 1 AesAaTasa ctaTbh 115 YIK
Poccunckon ®enepalimm BO B3aUMOCBSA3M CO CTaTben 162 gaHHOro Kogekca, 3akpennsioLen Cpoku
npeaBapuTeNIbHOro C1eACTBUA, HEe COOTBETCTBYIOT CTaTbhaM 8, 34 (4acTb 1), 35 (vyacTm 1-3), 46 (YacTb 1),
49 (yacTb 1) n 55 (vacTb 3) KoHCTUTYumMmM Poccuiickonn deaepaunn B TO Mepe, B Kako OHW He 0b6sa3biBaloT
cnefoBaTensa no UCTEYEHMN ONpefeneHHOro Cpoka CHATb apecT C UMYLLIeCTBa nLa, He ABASIOLWErocs
YHaCTHMKOM YroJIOBHOr0 CyA0MNpon3BOACTBa, UAW NMPeabsaBUTh BAaAesbLly 3TOro nMyLecTsa 06BnHeHnMe.
Kpome Toro, 3asBuTe/ib oCnapmBaeT KOHCTUTYLMOHHOCTb cTaTen 38, 122, 125, 161, 165, 216 n 217 YINK
Poccuinckon ®egepaumm, Kak He npegyCMaTpPMBatOWNX HaAeXallero MexaHnsMa 3almnTbl NpaB nua, He
ABNAIOLLErOCS B YrOJIOBHOM CYyA0NPOM3BOACTBE NOLO3PEBAEMbBIM, 0OBUHAEMbIM MW JINLLOM, HECYLLM MO
3aKOHY MaTepuasibHyt0 OTBETCTBEHHOCTb 3a UX AEACTBUS, T. €. IMLOM, KOTOPOe B COOTBETCTBUM C
paxxkhaHCcKnM Kogekcom Poccunckon ®epepaumm HeceT OTBETCTBEHHOCTb 3a Bpef, MPUYNHEHHbIN
npecTynfaeHneMm, B CJlydae HanoXXeHUs apecTa Ha ero UMyLLeCTBO Ha OCHOBaHUM YacCTu TpeTben CTaTb
115 YINK Poccuinckon degepaunu.

1.2. Mo thakTam 310ynoTpebneHns 4OHKHOCTHEIMU MOJHOMOYUAMU N XWLLEHUS UMYLLLECTBA PSAOM
LOJKHOCTHbIX ny, nasHoro ynpasneHmua MYC Poccum no iMano-HeHeukoMy aBTOHOMHOMY OKpYry 6bis1o
B036Y)KEHO Yro/I0BHOE LE0 MO NpU3HakaM NpecTyniaeHnin, NpeayCMOTPEHHbIX YacTAMM NepBOn 1
TpeTben cTaTbn 285 1 YacTbio YeTBepTOM CTaTbh 160 YK Poccnitckon ®epepauimu.
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MocTaHoBNIeHNMEM BacMaHHOro paoHHOro cyna ropoga MockBbl oT 7 okTs6psi 2010 roga 6bi10
YL0BNEeTBOPEHO XOAAaTaNCTBO C/iefjoBaTeNs O HAJIOXKEHUN apecTa Ha HeABKMMOE UMYLLLECTBO - KBapTUpYy,
npaBo cOBCTBEHHOCTU Ha KOTOPYIO 3aperncTprupoBaHo 13 ceHTA6psa 2001 roga 3a rpax 4aHUHOM
B.A.LLleB4eHKO, Npoxoaswmm cny>xby B opraHax rocyapCTBEHHOMO NOXXapHOro Haf30pa W JIMYHO He
NPMYaCTHbLIM K COBEPLLUEHWNIO NPecTynneHn. Mo Bepcun opraHoB NpefBapuUTeNbHOro CeacTBuUS,
BblAE/IeHNE €My KBapTUPbl B COBCTBEHHOCTb MOTJI0 ABAATHLCS NMOMbITKOW 04HOr0 13 06BMHAEMbIX NPUAATH
BMAMMOCTb 3aKOHHOCTM CBOUM MPEeCTYMNHbLIM AENCTBUAM, BbIPA3vBLLMMCS B pacTpaTe Yy>XOro nMyLLecTBa u
CBAI3aHHbIM C MHBECTUMPOBAHNEM B CTPOMTENLCTBO XUA0ro A4OMa, YaCTb KBAapTUP KOTOPOro beina nepegaHa
3aTeM B COBCTBEHHOCTb COTPYAHMKOB OPraHOB roCyAapCTBEHHOMO NMOXAPHOr0 Haa30pa.

MocTaHoBNeHVeM cnepoBaTens oT 15 ceHTabpa 2011 roga npom3BOACTBO MO JAaHHOMY YrOJIOBHOMY Aeny
Ob1710 NPUOCTAHOBNEHO B CBA3M C TEM, YTO 0OBMHSAEMbIE CKPbIIMCL OT CNeACTBUS. MOCTaHOBIEHNAMN
LO/IKHOCTHbIX UL, CIeACTBEHHOr0 opraHa oT 3 okTa6ps 2012 roaa, 4 mapTa 2013 roga n 19 mapta 2014
rofla 0TKa3aHo B yJ10BJIeTBOpeHUn xoaaTancTea B.A.LLleB4eHKo 06 0TMeHe apecTa Ha ero KBapTupy.
MopaHHasa B nopsaake ctaTbyn 125 YK Poccminckon depepauun xxanoba B.A.LLleB4eHKO Ha MOCTaHOBEHNS
pyKoBOLUTENS CIeACTBEHHOr0 opraHa oT 4 mapTta 2013 rofa, oTKasaBLlero B y40BJeTBOPEHUN
X0[aTanCTBa 3aaBMTeNs 06 OTMEHe apecTa Ha ero KBapTupy, ocTaBieHa 6e3 ya0BNETBOPEHNA
CanexapacK1M ropoACcKUM CyaoM fMasnio-HeHeLKoro aBTOHOMHOM0 OKpyra (mocTaHoBneHue oT 16 anpens
2013 ropa, ocTaBneHHOe 6e3 N3MeHeHNs anennsunoHHbIM onpeneneHneM cyaebHon Konnernm no
YronoBHbIM flenam cyna fiMano-HeHeukoro aBTOHOMHOr0 okpyra ot 13 nioHa 2013 roga). B nepepaye
KacCcaunoHHOM xanobbl B.A.LLIeB4eHKO Ha yKa3aHHble cyaebHble pelleHns aas pacCMOTPeHNs B cyaebHom
3aceflaHnmM Cyda KacCauMOHHOW MHCTAHUUKN OTKa3aHo NOCTaHOBIEHMEM CybW cyfa fiMano-HeHelKkoro
aBTOHOMHOI0 oKpyra oT 27 aHBapsa 2014 rona.

3asBuUTEb NPOCUT MPU3HATL YaCTuM TPeTbIo 1 AeBATYto cTaTbk 115 YIK Poccunckon ®epepaunn He
cooTBeTCTBYOWNMN cTaTbaM 35 (YacTn 2 n 3), 49 n 55 (YacTb 3) KoHCTMTyumm Poccuinckon depepaunn B
TON Mepe, B KaKOW OHW NO3BONAIOT B C/ly4ae NPUOCTaHOBIEHMSA NPOU3BOACTBA NPeABapUTENbHOI0
CNeacTBUS MO YroJsIOBHOMY [iefly HeorpaHUYeHHO A0JIr0 NPUMEHATb HaJloXKeHWe apecTa Ha MMYLLEeCTBO
JNL, He SBASIOLLMXCS B YrOJIOBHOM CyAOMPON3BOACTBE MOA03PEBAEMbIMU, OBBUHAEMBIMU, HE HAZENAA NX
npv 3TOM npoueccyasbHbIMU NMpaBamMu, NO3BONAOLLNMY dHPEKTUBHO 3aLUULLATL CBOE MPaBo
COb6CTBEHHOCTN.

1.3. Mo yronosHomy aeny, Bo3byxxaeHHoMy 14 dheBpans 2012 rona B OTHOLIEHWM HEYCTAaHOBJIEHHOr0 nLa
no NpU3HaKaM NpecTyrnaeHus, NpefyCcMOTPEHHOr0 YaCThio YeTBEPTON cTaTbk 159 YK Poccumnckon
depepaummn (MoWEHHNYECTBO B 0060 KPYNHOM pa3mepe), noTepnesLunM bbino nprusHaHo 000
"TpaHCMOpPTHbIE CMCTEMBI", KOTOPOMY Bbla MPUYMHEH MaTepuabHbIl ywepb Ha cyMmMy 216 MUASIMOHOB
pybnei BcnencTene nepexofia npasa cCOOCTBEHHOCTM Ha HEXWIIble NoMeLleHnsa 6e3 onnaThl K MoKynaTeno
C., B fa/IbHENLLIEM COBEPLUMBLUEMY NX OTHY)XAEHME B N0JIb3Y rpaxaaHunHa M.M.9naneHa.

Onsa obecneyeHns MCNOAHEHMS MPUrOBOPa B YaCTW KOH(MCKALMN UMYLLECTBA, BO3MELLEHUS MPUYNHEHHOMO
ywepba, B Lenax UCKAYEHNA BO3SMOXHOCTM 3aKJI0YEHUSA CAENI0K, MpeaMeToM KOTOPbIX MOMYT ABAATHCA
YKa3aHHbIe HEXWJIbIe MOMELLEHMS, a Takxe obecneyeHns NCNOSIHEHNSA NPUITOBOPa B YaCTW UMYLLLECTBEHHbIX
B3bICKaHWI MOCTaHOBAEHNEM [13€pXXMHCKOr0 paloHHOro cyaa ropofa CaHkT-MeTepbypra oT 27 mapTa
2012 ropa (ocTaBneHo 6e3 3MEeHeHNs KaCCaLMOHHBIM onpeaeneHnemM cynebHon Koniernm no yroaoBHbIM
nenam CaHKT-MNMeTepbyprckoro ropoackoro cyfa ot 4 uona 2012 rofa) paspeLleHo HanoXXeHue apecTa Ha
HeXWJble MOMELLEHUS, NMPUHaaNexalme Ha npaBe cobcTBeHHOCTM M.I1.91iaANeHy, C 3anpeTom
pacnopsxaTbcs UMy, B 060CHOBaHME CBOEro peLleHmns Cy COCNancs Ha Hanndue ybeanTenbHbIX
OCHOBaHMWI nonaraTb, YTO AAHHOE HeABMXXMMOE NMYLLLECTBO A0 €ro oTHyKAeHna B noab3y M.M.2naneHa
66110 nonyyeHo C. B pe3ysibTaTe NPECTYNHbIX AeNCTBMIA. MNocTaHoBNeHNeM cyabn CaHkT-MNeTepbyprckoro
ropofckoro cyaa ot 11 aHeaps 2013 rofa n nocTaHoBneHWeM cyabmn BepxosHoro Cyaa Poccuinckom
depepaumnm ot 24 ceHTs6ps 2013 roga B yOOBAETBOPEHMM HAA30PHbIX Xanob M.MM.9naneHa Ha yKasaHHble
cyfebHble pelleHns oTKasaHo.
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Mo MHeHWto 3a8BUTENS, YacTb TpeTbs cTaTbk 115 YK Poccuinckon ®egepauum He COOTBETCTBYET CTaTbsIM
35 (vactm 1-3) n 55 (4acTb 3) KoHCTUTYyUUmn Poccninckon depepaumn, NOCKObKY - MO CMbICY,
npuaaBaeMoMy el MpaBoONPUMEHUTESIbHON NMPaKTUKOW, - HECOPAa3MEPHO OrpaHMYMBaeT NPaBo
cobCTBEHHOCTU, NO3BOJIAS HaNlaraTb apecT Ha MMYLLLECTBO JiMLa, He ABJIAIOLWEroCs No103PEBAEMbIM,
06BUHSEMBIM MO YrOJIOBHOMY Aeny, MPUTOM 4TO AUL0, MOANexXallee NPUBAEYEHNIO B Ka4ecTBe
noL03peBaeMoro, 06BUHAEMOro, He YCTaHOBJ/IEHO W, C/Ief0BaTENIbHO, OTCYTCTBYIOT OCHOBaHUS NoJiaraTb,
YTO MaTepuasibHy0 OTBETCTBEHHOCTb 3a €ro AeNCTBMA OOJKEH HECTM COBCTBEHHUK MMYLLLECTBA, CMop
OTHOCUTENIbHO KOTOPOr0O pa3peLleH K TOMY e B NopAaAKe rpak4aHCKOro Cya0npon3BoACTBa.

1.4. B cooTBETCTBUN CO CTaTbAMU 3, 36, 74, 96 n 97 denepasbHOr0 KOHCTUTYLIMOHHOIO 3akoHa "0
KoHcTuTyumoHHoM Cyae Poccuiickon Pepepaunn” KOHCTUTYLMOHHbIN Cya Poccninckon depepaumm
NPVHUMAET K PaCCMOTPEHUIO XKanobbl rpaXkaaH N 06beANHEHUI FpaXkAaH Ha HapyLueHne
KOHCTUTYLMOHHbIX MpaB 1 CBOBOM 3aKOHOM, MPUMEHEHHbLIM B KOHKPETHOM fesie, paCCMOTPEHNE KOTOPOro
3aBepLUeHo B Cyae, eC/iv NPUAET K BbIBOAY, YTO OCNAaprBaeMble 3aKOHOMOJI0XKEHMNA 3aTparneatoT
KOHCTUTYLMOHHbIE NpaBa 1 cBO6OAbI rpaXkAaH 1 4TO NMeeTCs HeOMNPeaeIEHHOCTb B BOMPOCE O TOM,
COOTBETCTBYHIOT Jin OHUN KOHCTUTYUMmM Poccuinckon ®egepaumm; KOHCTUTYUMOHHBIA Cyn Poccuinckon
depepaln NPUHUMAET MOCTAHOBEHWE TONbLKO MO NPeAMETY, YKa3aHHOMY B Xanobe, 1 nuib B
OTHOLUEHWW TOW YaCTWN OCMapMBaEMbIX 3aKOHOMOJI0)KEHWI, KOTOpPbIe BblAM MPUMEHEHbI B Aele 3a8BUTenNs,
OLleHMBas Kak ByKBaJibHbI CMbICA PaCcCMaTPUBAEMbIX 3aKOHOMOMOXXEHWUIA, TaK U CMbIC/, MPUAABAEMBIA UM
ohnLNaIbHBIM 1 MHBIM TONIKOBAHWEM WM CI0XKMBLLENCS MPaBONPUMEHNTEIbHON NPAKTUKONM, @ TakXe
NCXOAA N3 NX MecTa B CUCTEME MPaBOBbIX HOPM.

MonoxeHus ctaten 38, 122, 125, 161, 162, 165, 216 n 217 YINK Poccuinckon ®epepavmm,
KOHCTUTYLIMOHHOCTb KOTOPbLIX nogsepraeT coMHeHuo OO0 "ABpopa ManoaTaXxKHOe CTPOUTENbCTBO",
yCTaHaBAMBAOT MOJIHOMOYUS CnefoBaTens, NopsafoK paspelleHmns Xo4aTancTs Y4aCTHUKOB YrOI0BHOMO
CyO0npou3BOACTBA, CyAebHbIN NOPAAOK PAaCCMOTPEHUS X XKafl0b, 3aKpennsaT He4oNyCTUMOCTb
pasrnaweHna AaHHbIX NpeABapuUTeNbHOro paccieoBaHna, ONpeaensoT CPOKM NpeaBapuTebHOro
cnencTeus, cyaebHbii MOPSAAOK NOSYYEeHNS pa3peLlleHns Ha NPoM3BOACTBO OTAE/bHbIX C1IeCTBEHHbIX
AENCTBUN 1 NOPALOK 03HAaKOMEHNS Y4aCTHUKOB YrOJIOBHOMO CyA0MNPOM3BOACTBA C MaTepuanamu
yronoBHoro gena. Camum no cebe ykasaHHblE 3aKOHOMOJIOXKEHNS HE COAEP)KAT HEONPELENEHHOCTH
NPUMEHNTENbLHO K 06CTOATENbCTBAM AeNa 3a9BUTENS U HE MOTYT PacLEeHNBATLCS Kak HapyLlatlowue ero
npaea 1 cBob0abl, B CBA3N C YEM ero »anoba B 4aCTu, KacatoLLeNnCcs 0CnaprBaHus X KOHCTUTYLIMOHHOCTMN,
He ABNSeTCS A4ONYCTUMON N0 CMbICAY cTaTen 96 n 97 defepaibHOr0 KOHCTUTYLIMOHHOrO 3akoHa "0
KoHcTuTyumoHHoMm Cypne Poccuiickon ®egepaummn”, 4To He NpenaTcTByeT KOHCTUTYUNOHHOMY Cyay
Poccuinckon degepaunm y4nTbiBaTb Kak 3TW, TakK U APYrue NoaoXeHns YronoBHO-NpoLeccyasabHOro
Koaekca Poccuinckon depepaumm Npy OLeHKE KOHCTUTYLMOHHOCTU YacTeln TpeTben n feBATON ero CTaTby
115.

Kpome Toro, 4acTb TpeTbs cTaTbk 115 YIMK Poccniickon degepaunn B TON H4acTuW, B KaKo eto
npefycMaTpUBAETCS HaNOXKeHMEe apecTa Ha UMYLLECTBO, HaXo4ALleecs y ApYrux nL, ecam ecTb
LOCTaTOYHbIE OCHOBAHWUSA NoJilaraTb, YTO OHO UCMOJb30BaJ0Ch UK NpefHa3HavYanocb 419 UCMONb30BaHNS B
KayecTBe opyans npecTynieHns ambo ons GUHaHCUPOBAHUSA TEPPOPU3MA, IKCTPEMUCTCKON AEATENbHOCTY
(3KCTpemMnsma), opraHnM30BaHHOWN FPYMbl, HE3aKOHHOMO BOOPYXXEHHOI0 (hOPMUPOBaAHNS, MPECTYMHOIo
coobuiecTBa (MpecTynHom opraHusaunm), B genax OO0 "ABpopa Mano3Ta)HOe CTPOUTENLCTBO", @ TakxXe
rpaxkaaH B.A.LLleByeHko 1 M.M.2AgneHa He NPUMEHsIach, a MOTOMY B 3TON 4acTu MUX »asiobbl TakXe He
MOryT BbITb MPW3HaHbI 4ONYCTUMBLIMUA.

Takum obpa3om, NpeaMeToM paccMOTpeHnst KoHcTuTyumnoHHoro Cyaa Poccuiickon ®eaepaumm no
HaCcToALLEMY AeNy SBAATCS NOJIOKEHNS YacTen TpeTben n gesaton ctatb 115 YK Poccuinckon
depnepaumm, Kak clyXalme oCHOBaHMEM A1 YCTAHOBJIEHMA Ha CTa4un NPOU3BOACTBA NpefBapuTeNbHOrro
pacciefoBaHUs Mo yrosoBHOMY Aefly NpaBOBOro pexuMa apecta UMyLLecTBa anua, He ABASIOWErocs no
AaHHOMY YroJI0BHOMY [efly NoAo3peBaeMbiM, 06BUHAEMbIM UAN ANLOM, HECYLLUM B COOTBETCTBUM C
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pakgaHCKUM KogekcoM Poccuinckon ®egepauum 0TBETCTBEHHOCTb 3a Bped, MPUYNHEHHbIN
NpecTyniaeHneM, ecin MMeTCA AOCTaTOYHbIE OCHOBaAHUA NonaraTb, YTO 3TO UMYLLECTBO MOJIYYEHO B
pe3ynbTaTe NPecTymnHbIX 4ENCTBUI NOL403PEBAEMOr0, 0OBNHAEMOrO.

2. CornacHo KoHcTuTyumm Poccuinckon ®epepaunn B Poccuinckon ®epepaumm rapaHTmpyetca ceoboaa
3KOHOMUYECKON AeATENbHOCTN, MPU3HAIOTCA 1 3alLMLLAlOTCA paBHbIM 06pa3oM Bce hopMbl COBCTBEHHOCTH;
MpPaBo YaCTHOM COBCTBEHHOCTM, OTHOCSLLLEECS K OCHOBHbLIM NMpaBaM YeJI0BEKA, MOAEXMNT 3aluTe Co
CTOPOHbI FOCYAapCTBa 1 Hapaay C ApYruMu npaBammn 1 ceobogamm YenoBeKa 1 rpakgaHnHa onpenenseT
CMbICJI, COAEPXKaHNE U NPUMEHEHNE 3aKOHOB, AEATEIbHOCTb 3aKOHOAAaTebHON U UCMOJIHUTEIbHON BJIAcCTH,
MeCTHOro camoynpasieHus n obecneymBaeTca npasocyanem (ctaton 2, 8, 18 n 34; ctaTtbs 35, yactun 1-3;
CTaTbs 46, 4acTn 1 1 2; cTaTba 118, YacTb 2; cTaTbs 128, 4acTb 3).

B cuny pyHOaMeHTanbHbIX NPUHLMNOB BEPXOBEHCTBA MpaBa v IOPUANYECKOr0 paBeHCTBA BMeLLATeNbCTBO
rocyfapCTBa B OTHOLLUEHUS COBCTBEHHOCTM, Kak HEOAHOKPATHO NoayYepknBan KOHCTUTYLMOHHbIN Cya
Poccuiickon ®epepaummn, He fOKHO ObITb MPOU3BOJIbHLIM U HapyLlaTb paBHOBECUE Mexay TpeboBaHMAMM
NHTepecoB obLiecTBa U HEOBXOAMMbIMK YCIIOBUSIMUN 3aLLMTbl OCHOBHbIX NMPaB JINYHOCTU, YTO NpeanosiaraeT
pa3yMHY0 COpa3MepPHOCTb UCMOb3yEeMbIX CPEACTB M npecienyemMon Lenu, ¢ Tem 4Tobel obecneynsancs
6alaHC KOHCTUTYLMOHHO 3alUMLLAEMbIX LIEHHOCTEN W JINLIO HE NOJBEPranocb Ype3sMepHoOMy 0bpeMeHEHMIO;
npv 3TOM OrpaHmyeHns npaBa COBCTBEHHOCTU, MO CMbICAY CTaTbh 55 (4acTb 3) KOHCTUTYUMM Poccminckonm
denepaumm BO B3aUMOCBA3M € ee cTaTbamm 8, 17 (4acTb 3), 19 (vactu 1 n 2), 34 n 35 (vactu 1 n 3), moryT
BBOANTLCA heliepasibHbIM 3aKOHOM, TOIbKO €C/N OHU HEoBXoANMbI ANS 3aLUNTbl UHBbIX KOHCTUTYLMOHHO
3HAYUMBbIX LLEHHOCTEN, B TOM YMCJIE NPaB U 3aKOHHbIX UHTEPECOB APYruX Auu, oTBe4valoT TpeboBaHUAM
CNpaBenMBOCTM, Pa3yMHOCTU 1 COPa3MEPHOCTU (MPOMNOPLMOHaNbHOCTH), HOCAT 06LWNIA 1 abCTPaKTHbIN
XapakTep, He nMetoT 0bpaTHOWM CUbl 1 He 3aTParMBatoT CaMo CyLLeCTBO AAHHOI0 KOHCTUTYLMOHHOIO
npasa.

HeobxoaMmMoCTblo TaKoro poaa orpaHnYeHnin Npu oCyLeCcTBIEHUN YTOJ0BHOIO Cy40NPOM3BOACTBA B LIeNnsdx
obecneyeHns NCMOMHEHUS NPUFOBOPA B YaCTU MPaXKAaHCKOro UCKa, APYTrMX MMYLLECTBEHHbIX B3bICKAHWA
NN BO3MOXKHOWN KOHDMUCKaL MM 0ByCnoBANBaETCS, B YaCTHOCTU, NPeAoCTaB/IeHNe Cyay NOJIHOMOYNS
pa3speLlaTb N0 X04aTaNCTBY CnefoBaTeNa Uiy Ao3HaBaTeNsd BOMPOC O HAa/I0XKEHMM apecTa Ha NMYLLLeCTBO
Ha nepuopa NpefBapuUTeSIbHOro paccnenoBaHns u cynebHoro pa3bupaTenbCcTBa No yroJioBHOMY aeny.
[laHHas yronoBHO-NpoLeccyasbHas Mepa NMeeT NPUHYANTENbHbIN XapakTep 1 BTOPraeTcs NnoMMMo BON
COBCTBEHHMKA B €ro NPaBoOMOYMSA MO BAALEHMIO, MOJb30BAHNIO U PACMIOPSIKEHUIO MMYLLLECTBOM, @ NMOTOMY
LAO/DKHA NPUMEHATBLCA - KaK Toro TpebytoT BbipaXkatoLime NPUHLMUN HEMNPUKOCHOBEHHOCTM COBCTBEHHOCTH
KOHCTUTYLMOHHbIE FapaHTUN OXpaHbl YaCTHOW COOCTBEHHOCTM 3aKOHOM W JOMYCTUMOCTU NLIEHNSA
MUMYLLLECTBA HE MHAYe KakK Mo peLLeHNto Cyaa, a TakKe KOHCTUTYLMOHHbIE rapaHTun CyaebHon 3almnThl -
npv 3 heKTUBHOM, a He (hOpMasibHOM KOHTPOJIE CyAa; NPU 3TOM He L0JKHa A0MNYyCKaTbCA NoAMeHa
4YaCTHOMPaBOBbLIX MEXaHNU3MOB Pa3peLleHNs CNOPOB 0 COBCTBEHHOCTM YrOI0BHO-NPOLECCYalIbHbIMM
cpencTBaMu, HanpaBAEHHbIMW Ha AOCTMXEHWe NybANYHO-NPaBOBLIX LeNen yroJIoBHOrO CyA0NponM3BoACTBa.
MOCKONIbKY HasloXXeHMe apecTa Ha UMYLLECTBO B X04e NPOM3BOACTBa NpeABapuTesIbHOr0 paccnenoBaHuns
Mo yrosoBHOMY Aeny BfevyeT Ans cobCTBEHHUKA 3TOr0 MMyLLECTBA OrpPaHMYeHs B NpaBe BAaleThb,
MoJIb30BaTbCA U PACNOPSAXaTbCs UM, MPUMEHEHWE OaHHON NpoLeccyasbHON Mepbl He MOXeT bbITb
NMPOW3BOJIbHbIM, - OHO A0/KHO 6bITh 00YCNI0BNIEHO NpPeANonaraemMoin NpUYacTHOCTbI0O KOHKPETHOMO AnLa K
NpecTynHoON AesTeNbHOCTM WK NpeanosiaraeMbiM NPecTyNHbIM XapakTePOM NMPOMNCXOXXAEHNS KOHKPETHOro
nMyLLEeCTBa B0 [O/MKHO OCHOBBLIBATLCS Ha 3aKOHE, YCTaHaBIMBAIOLLIEM MaTeprasbHY0 OTBETCTBEHHOCTb
JiMua 3a OenCTBMA N0L03PEBAEMOr0 Man 06BNHAEMOTO.

Mo cMbICy NPUBEAEHHbIX NPaBOBbIX Mo3munin KoHcTutyumoHHoro Cyaa Poccunckon denepaunn,
BbIPa)XEHHbIX B MOCTaHOBAEHUsAX OT 16 miond 2008 roga N 9-I v o1 31 aHBaps 2011 roga N 1-Mwn
OCHOBaHHbIX Ha MPMHLMNAxX BEPXOBEHCTBA NpaBa, Npeanosaratowero 3aWwmnTy OT NPOM3BObHbIX 4ENCTBUIA
roCyapCTBEHHbLIX OPraHOB N AOMKHOCTHBIX /L, @ TaKXXe HEMPUKOCHOBEHHOCTW COBCTBEHHOCTU 1
cobnopgeHuns banaHca YacTHbIX U NyHBANYHBIX MHTEPECOB, HAaI0XKEHNE B paMKax NPoM3BOACTBA Mo
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YrON0BHOMY Aefy apecTa Ha UMYLLLeCTBO, KOTOPOE HaXOAUTCA Y JNL, He ABAAIOWMUXCA NOL03PEBAEMbIMY,
06BMHAEMBIMU NAN HECYLLUMY MO 3aKOHY MaTeprasibHY0 OTBETCTBEHHOCTL 3a AEeNCTBMA NOA03PEBAEMOrO,
06BUHSAEMOr0, 1 MOJTy4eHNe KOTOPOro B pe3ybTaTe COBEPLUEHUS MPeCcTYNJeHns Nnb Nnpeanoiaraercs,
MOXXET UMETb JIMLLb BPEMEHHbIN XapaKTep 1 MPUMEHATLCS NPW MPeaOoCTaBAEHNN TaKUM MLaM
npoueccyanbHbIX FrapaHTun, obecneynBaloLLX BOCCTAaHOBIEHNE HapYLUEHHbIX NpaB NOCPeACTBOM
npaBocyamns, oTBeYatoLlero TpeboBaHNAaM CNpaBeaIMBOCTM U PaBEHCTBA.

CooTBeTCTBEHHO, COBMIOAEHNE YCNOBUIA AN1A MPOLOSKEHNSA (COXPaHEHNS pexuMa) apecTa UMyLLecTBa
LO0JKHO HaX0AMTbCS Nofl 3PDeKTUBHBIM KOHTPOJIEM CyAa, C TeM 4Tobbl obecneynsasncs 6anaHc
KOHCTUTYLIMOHHO 3alUMLLaeMbIX LLeHHOCTEN 1 JIMLL0, Ha UMYLLLECTBO KOTOPOr0 HaJI0XKeH apecT, He
nofBepranocb Ype3mepHoMy obpeMeHeHNI0 BCeACTBME HEONPaBAAHHO AUTEIbHOro NPUMEHEeHNs JaHHON
Mepbl MPOLECCYasibHOrO NPUHYXXAEHMWS, YTO, B CBOK 04epeb, TpebyeT AONOSHUTENbHbLIX YCUANA OT
OpraHoB NpefBapuUTENbHOro paccnefoBaHUs, Ha KOTOPbIe 3aKOHOM BO3/10XKeHbI 0653aHHOCTH MO
OCYLLLECTBJIEHNIO YT OJIOBHOIO NMpecsiefoBaHns, COBUpaHuMI0 foKa3aTeNbCTB 1 0becnevyeHnto nNpas 1
3aKOHHbIX MHTEPECOB rpaXkaaH 1 IOPUANYECKNX INL, TaK UM MHAYe BOBNEYEHHbIX B YrOM0BHbIN NPOLECC.
AHanorn4yHoro nogxona npugepxusaetcsa Esponenckmin Cya no npaBaM 4enoBeKa, NojaratoLni, 4To,
MOCKObKY apecT NMYLLECTBa BCErAa HECET PUCK HAT0XKEHNS YPE3MEPHLIX OFPaHNYEHUA, OTPULLATENbHbIE
NoCNeacTBMSA KOTOPbIX C TEYEHMEM BPEMEHU CYLLLECTBEHHO yCyrybnsaTcs, ANa COXpaHeHUs cnpaBeaansoro
6anaHca mexnay TpeboBaHmem cobnoaeHns obLmnx NHTepecoB 1 TpeboBaHNEM 3aLMTbl QyHAAMEHTaNIbHbIX
npaB 4yesoBeka COBCTBEHHWK AOJHKEH pacnonarate 3eKTUBHbIMW CPELCTBAMM NPaBOBOW 3aLlLMThl, C TEM
4yTOObI BO34ENCTBME Ha €ro MMYLLECTBEHHbIE MPaBa He OblJI0 MPON3BOJIbHLIM UIN HEMPEACKA3yeMbIM, a
MOHECEHHbIE UM YObITKM HEe MpeBbIWany LENCTBUTENbHO HEN3OEeXXHbIX; TaK, MPU OTCYTCTBUW MPaXKAaHCKOro
NCKa, NpeabsABAEHHOr0 K BAafesbly UMYLLeCTBa, HaLMOHaNbHbIe BAacTK 0643aHbl OCYLLEeCTBUTbL OLEHKY
3aKOHHOCTY 1 HEOBXOAMMOCTU NPOAOCJIKEHNS [ENCTBUS PELLEHUS O HaNIOXKEHWM apecTa Ha 3TO MMYLLLECTBO
(nocTaHoBneHme oT 22 aHBapsa 2009 roga no feny "bop>XoHOB NpoTus Poccun”).

Takum obpa3zom, KoHcTuTyuus Poccniickon ®epepauum n KOHBEHLMS 0 3aLLMTe NpaB YesoBeKa 1 OCHOBHbIX
cBobof, Kak cneflyeT U3 0CHOBaHHbIX Ha UX TpeboBaHMAX NpaBoBbIX NO3MuMin KoHCTUTYLmMoHHOro Cyaa
Poccuinckon ®epepaumm n EBponernckoro Cyaa no npaBam Yenoseka, 0643bIBatoT rocygapcTeo obecneymnTb
3(hheKTUBHYIO 3aLLMTY, BKOYasa cyaebHyto, mpaBa COBCTBEHHOCTY JIML,AM, Ybe UMYLLLECTBO AUTENbHOE
BpeMs HaXo4UTCS NOA apecToM, B TOM YUCAe N3HaYalbHO HaslOXKEHHbIM B He Tepnalmx oTaaratenbCTea
cny4yasix. COOTBETCTBEHHO, YCTaHaBMBAEMbIE BO UCMONHEHNE CyAeOHOr0 peLleHns 0 HaNoXEeHNN apecTa
Ha UMYLLIECTBO OrpaHMYeHNs NPaBOMOYMIA BNaJEHUS, NOSIb30BAHNSA 1 PACMOPSXKEHNS MOTYT BbITb OCMOPEH®I
B cynebHOM nopsagke, ¢ TeM 4TobbI, Kak yka3an KoHCTUTyumnoHHbIn Cyn Poccuinickon ®epepaumm B
MoctaHossieHun oT 31 aHBaps 2011 roga N 1-1, no NpowecTBUM BpeMeHn Cy A NPOBepPWs COpasMepHOCTb
orpaHuyeHus npas cOBCTBEHHMKA 1 PacCMOTPES BO3MOXHOCTb (Mpy HAaIMYMK K TOMY OCHOBaHWA)
BO3BpaLLEeHNs eMy MMyLLecTBa BO BNafeHMe 1 NONb30BaHUE UM BO3MOXXHOCTb MOJIHOM OTMEHbl AaHHOM
Mepbl NPOLEeCCyanbHOr0 NPUHYXXAEHUS.

3. NMpeaycmoTpeHHas cTaTben 115 YIK Poccuinckon Genepaunm mepa NpoLLeCcCyanbHOro NpUHyXaeHns B
BM[Ee HaJIOXKEHMNA apecTa Ha UMYLLEeCTBO B Xoe Npon3BoACTBa NpeaBapuUTebHOro paccieoBaHms no
YrOI0BHOMY Aeny NpuMeHseTcsa Kak B Ny6anyYHO-NpaBoBbIX Lensx - 411 obecneyeHns BO3MOXKHOMN
KOH(hMCKaLMN NMYLLECTBA, MMYLLECTBEHHbIX B3bICKAHWIA B BUAE NPOLECCYaNbHbIX N34EPXKEK UK WTpada B
KayecTBe Mepbl YrOJIOBHOI0 HaKa3aHus, a TakXXe AJ1 COXPaHHOCTW UMYLLEeCTBa, OTHOCALLErocs K
BELLECTBEHHbIM [OKa3aTeNbCTBAM M0 YroJIOBHOMY eny, Tak U B LENAX 3alUnNThl CyObeKTUBHbIX
rPaAaHCKUX NpaB AuL, NOTEepneBLUNX OT NPeCcTynaeHns.

YacTb TpeTba cTaTbyn 115 YK Poccuinckon ®egepaumm OoNyCcKaeT HalOXKEHNe apecTa Ha MMYLLLECTBO,
€C/IN eCTb A0CTATOYHbIE OCHOBAHMWA MoaraTh, YTO OHO NMOJIYYEHO B pe3y/ibTaTe NPECTYMHbIX LEeNCTBUN
nofo3pesaemMoro, 06BuHAeMoro. Jinua, Ha UMyLLLECTBO KOTOPbIX PacipoCTpaHAeTCs AeNCTBME AaHHOW
HOPMbI, HE SIBNIAIOTCA NOA03PEBAEMbIMU, 0BBUHAEMBIMU N HE NOLJIEXAT MPUBNEYEHMNIO B KAYeCTBe
rPaXX4aHCKUX OTBETHMKOB, KAaKOBbIMU COrlacHO YacTu nepson ctatbk 54 YMNK Poccuinckon depepauunn
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MOryT BbITb (PU3NYECKNE UK IOPUANYECKNE NNLLA, HECYLLME B COOTBETCTBUM C paXkAaHCKMM KOLEKCOM
Poccuinckon degepaumm OTBETCTBEHHOCTb 3@ Bpef, NPUYMHEHHbIN MPECTYNIeHNEM. Ha yYKa3aHHbIX B H4acTK
TpeTben cTaTbmn 115 YK Poccuinckon Gegepauum anu, B YbeM 3aKOHHOM BAageHumn (COBCTBEHHOCTN)
HaXOANTCA UMYLLECTBO, NPEANONOXNTENLHO NOJyYEHHOE B pe3ysibTaTe NPEeCcTYnHbIX AeNCTBUN
nono3peBaeMoro, 06BUHAEMOro, UMyLLECTBEHHAs OTBETCTBEHHOCTb HE BO3/1araeTcs - B MPOTMBHOM CJlyyae
NPYMEHEHNI0 MNOLNIEXMT YaCTb NepBas TON Xe CTaTbu.

3.1. Kak cnegyet n3 ctaTtbun 115 YK Poccuinckon deaepauum Bo B3aMMOCBA3M € ero ctatben 160-1 u
4acTblo NATON CTaTby 165, HaNOXXEHNe apecTa Ha UMYLLECTBO NPOM3BOANTCS C/lefoBaTeNEM WK
[l03HaBaTeNeM, no obLiemy npasuy, Ha OCHOBAHWMN NOCTAHOBEHNSA CYAbU (3a UCKIOYEHUEM CJTyHaEeB, He
TepnAwmx oTnaraTenbCcTBa) AN NpeaoTBPaLLEHNS COKPLITUA UK OTHY)KAEHNS UMyLLecTBa, Heobxoammoro
ons obecnevyeHns rpaxKfaHCKoro ncka, Apyrux MMyLLeCTBEHHbIX B3bICKaHWUI 1IN BO3MOXHON
KOHMUCKaL MKW, B TOM YUCS1e NPU HEYCTAHOBEHNW MW HEMOJIHOM YCTaHOBAEHNN 0B6CTOSTENbLCTB,
noasiexxallmx cornacHo ctatee 73 gaHHoro Kogekca gokasblBaHWIO MO Yron0BHOMY Aeny.

Mpun 3TOM B cuny NyHKTa 2-1 YacTu nepeon cTaTbk 81 1 NyHKTa 3-1 YacTu BTOpomn cTaTbn 82 YIK
Poccuinckon ®egepalmm LEHbIN, LEHHOCTM U UHOE UMYLLECTBO, NMOJIYy4YEHHbIE B pe3y/ibTaTe COBEPLUEHNS
NPecTynneHns, NPU3HaOTCA BELLECTBEHHbLIMW AOKa3aTebCTBaMU U1, Byayyn obHapyXeHHbIMU Npn
NPOM3BOLCTBE C/IeACTBEHHbIX AENCTBUIA, MOASEXAT apecTy B NOPSAAKe, yCTAaHOB/EHHOM CTaTben 115
LaHHoro Kogekca. MNMpu paspelleHnn yrosioBHOrO Aesna, B TOM YMcie NpuroBopoM cyaa, ykasaHHoe
NUMYLLLECTBO, €CJIN €ro NPUHaANEXXHOCTb YCTaHOBEHA CyA0M, MOXXET BbITb BO3BPALLEHO 3aKOHHOMY
BJlagenbly (MyHKT 4 YacTu TpeTben ctaTtbn 81 YIK Poccninckon Penepaunm), KOHOUCKOBAHO, eCiv INLO,
NPUHSBLUEE MMYLLECTBO, 3HANI0 UAN OOJIKHO BbIN0 3HATb, YTO OHO NMOJIYYEHO B pe3y/bTaTe NPEeCTYMHbIX
AEeNCTBUI (4acTb TpeTbs cTaTbk 104-1 YK Poccuinckon Gegepauun), Mam Cnoib30BaHO AJ18 BO3MELLLEHNA
Bpeda, NPMYNHEHHoro npectynieHnem (ctatbs 104-3 YK Poccuinckon ®epepaumm), npmyeM BO3IMeLLEHNE
Bpeda noTepneBLUEMY BO3MOXHO MLb Mo ero TpeboBaHUMio, 3asBaeHHOMY € cobnogeHmem npasua 06
NCKOBOW OaBHOCTW.

CoOTBETCTBEHHO, Kak Mo BykBanbHOMY CMbIC/TY YacTu TpeTben cTaTby 115 YIK Poccuiickon ®epepaumm,
TaK 1 Mo CMbIC/Y, MpMAaBaeMoMy el MPaBONPUMEHNTEIbHON NPAKTMKOW, Ha/loXKeHWe apecTa Ha
MUMYLLLECTBO NINLIA, KOTOPOE HEe ABASETCA NOA03PEBAEMbIM, 0OBMHAEMBIM 1 HE NPUBEKAETCS MO YroJIOBHOMY
[eny B Ka4yecTBe rpa)gaHCKOro 0TBeTHYMKa, AONYCKaeTCs AnWb B Ny6AMYHO-MPaBOBLIX Lensx obecneyeHmns
npeanosaraemMon KOHPUCKaLnm NMyLLeCcTBa M COXPaHHOCTU NMYLLLECTBA, OTHOCALLErocs K
BELLECTBEHHbIM [0oKa3aTeNbCTBaM Mo AaHHOMY YrOJIOBHOMY Aeny, U JINLWb NPU YCJ0BUK, YTO OTHOCUTESIbHO
3TOro0 MMyLLECTBa MMEITCA AOCTAaTOYHblE, MOATBEPXKAEHHbIE A0KAa3aTeNbCTBaMM OCHOBaHMA nosiaraTth, 4TO
OHO MOJIy4YeHO B pe3ysibTaTe NPecTyMHbIX AeNCTBUA NOL03peBaeMoro, 06BnHAEMoro mMbo UCnosib30BasoCh
N NpegHa3Ha4vanoch Aas UCNOJb30BaHNA B Ka4eCTBE opyauns npectynaeHmsa nnbo gns puHaHCMpoBaHma
NPecTynHON fesTeNbHOCTN.

MponoHrauma gencTens 4aHHOW Mepbl NPOLLEeCCYasibHOro NPUHYXXAEHWS, NepBOHaYa bHO MPUMEHEHHON B
HEOTJIOXKHOWN CUTYaL MK, TakKe OOJHKHA OCYLLEeCTBAATLCA C YH4eTOM AaHHbIX, KOTOPbIe MOyYeHbl B
pesynbTaTe AaJibHENLEro paccaefoBaHNa U CBUAETENbCTBYIOT O BO3SMOXXHOCTY MPUMEHEHNS MO NPUroBopy
Cyda KOH(MCKaLUM NMyLLLeCTBa, Ha KOTOPOe HasloXKeH apecT, 0 HeObX0AMMOCTM ero COXPaHHOCTH Kak
BELLECTBEHHOr0 A0Ka3aTeNbCTBa MO YrOJIOBHOMY AE/Y U NO3BONSAT OLEHUTb, 4ENCTBUTENLHO NN
apecToBaHHOE MMYLLECTBO NprnobpeTeHo y Anua, He UMEBLLErO NMpaBa ero oTYy)XAaTb (0 Yem
nprnobpeTaTenb He 3HaJl U He MOT 3HaTb), 3HaN WK JOJKEH Obls1 3HaTb BAaAeseL apecToBaHHOMO
MMYLLLECTBA, YTO OHO MOJIy4YEHO B pe3ysibTaTe NPECTYNHbIX AENCTBUIA, MPUYACTEH SN OH K COBEPLUEHNIO
NPecTyniaeHns, Ha KakoM 0CHOBaHuK (Bo3Me3aHO nan 6e3Bo3Me3aH0) NpruobpeTeHo nMywecTso. MNpu 3Tom
He NCK/0YaeTCs COXpaHeHe AeNCTBIS NPAaBOBOro peXxnMa apecTa umyllecTsa Asis obecnedyeHus - npu
3thbhekTMBHOM CyaebHOM KOHTpOJIe - YAaCTHOMPABOBLIX Liesiell BO3MELLEHUS NoTeprneBLLEMY Bpeaa,
NPUYNHEHHOr O NPECTYMNNEHNEM, eCnun No aeny byneT 3asB/eH rpa)kAaHCKWUIA UCK U BRagenew,
apecToBaHHOIMo UMYLLECTBA NOAJIEXUT NPUBJIEYEHNIO B KAYECTBE rpaXkfaHCKoro oTeeTynka. OgHako B
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TakoM CJly4ae NpoJsioHraumsa apecta UMyLLEecTBa A0JIKHA OCYLLeCTBAATLCA Ha OCHOBaHWM YacTu Nepsow
cTaTby 115 YIK Poccuinckon ®enepaunu.

3.2. MonoxxeHna 4acTen TpeTben n gesaTon ctaTtbn 115 YMNK Poccunckon ®epepaumm, npegycMmaTpusas
BO3MOXXHOCTb HaJIOXKEHUS apecTa Ha UMYLLECTBO, HaxoAsLeecs y UL, He ABASIOWMXCS NOS03PEeBaEMbIMNA,
06BMHAEMBIMU NN FPaXXAAHCKUMK OTBETYMKAMM MO YrOIOBHOMY fiefy, BNAOTb A0 €r0 OTMEHbl peLleHNEM
LOJPKHOCTHOIO JiLa 1in opraHa, B Npon3BoACTBE KOTOPOro HaXoAUTCS AaHHOe YrosI0BHOE Lefo, Korga B
NPUMEHEHUN 3TON Mepbl OTNafaeT HeobXOANMMOCTb, HE YCTAaHaBAUBAKOT CPOK, MO NCTEYEHUN KOTOPOro ee
3aKOHHOCTb 1 060CHOBaHHOCTb MOTYT BbITb MOABEPrHYThI Cy1eBHOMY KOHTPOJII0, MPUTOM YTO BOMPOC 06
OTMEHE Ha/I0XKeHNa apecTa Ha MMYLLLECTBO peLlaeTcs No YCMOTPEHMIO f03HaBaTens nnbo cnegosaTtens,
KOTOpbIE BNpaBe CaMoCTOATEIbHO NMPUHUMATb NpoLeccyasbHble pelleHns (MyHKT 3 4acTu BTOPON CTaTbu
38 1 nyHKT 1 yacTu TpeTben ctaTbmn 41 YIK Poccuinckon ®epepaumn).

3TO 03HAYaeT, 4TO B CYLLECTBYIOLLEA CNCTEME NPABOBOI0 PeryanpoBaHNs CPoK LeNCTBUA Mepbl
NpoLecCyanbHOro NPUHYXXAEHUS B BUAE HAJIOXKEHNA apecTa Ha UMYLLLECTBO B BLICOKOW CTENeHW 3aBUCUT OT
(haKTOPOB, BANAIOLWMNX HA ANIMTENbHOCTb NPeABapUTENLHOMO pacciefoBaHnsa 1 cygebHoro
pa3bupaTenbCTBa NO Yros0BHOMY Aefy, obLine CpoKy NpoBefeHNs KOTOpbIX 00yCnoBAMBalOT
NPOAO/MKNTENBHOCTL MPUMEHEHMNA 3TON Mepbl (CTaTbh 162, 223, 226-6, 227 1 233 YK Poccrinckon
defepaumnm), a NnpefesibHble CPOKM OrpaHMYeHbl UL CPOKaMU AaBHOCTK (cTaTbs 78 YK Poccuinckon
®epepaumnm). He conep>XuT yronoBHO-NPOLLECCYalibHbIA 3aKOH W CneLurabHbIX NpeanucaHnm
OTHOCUTEJIbHO OTMEHbI UKW, HAaMPOTMB, MPOJIOHraLUN HAJIOXKEHUS apecTa Ha UMYLLECTBO B Cy4asX
NPUOCTaHOBJIEHNSA NPeABapUTENbHOro CeACTBMS MO OCHOBAHMAM, NPeayCMOTPEHHbIM cTaTben 208 YK
Poccunckon ®enepalimm, LONYyCKas TEM CaMbIM, KaK yYKa3an KOHCTUTYUMOHHbIN Cyp Poccuiickow
®epepaumm B MNoctaHoBneHUN oT 31 aHBapsa 2011 roga N 1-1, coxpaHeHne AeNCTBUS aHHON Mepbl
npoLeccyanbHOro NPUHYXAEHUS Ha BCe BpeMs NPUOCTaHOBEHMNS NPOM3BOACTBA MO Aeny, T. €. Ao
NCTeYeHUs CPOKOB LaBHOCTY YroJIOBHOIO NnpecsjejoBaHuns.

MockonbKy MNpoLJieHMe CPOKOB NpeABapUTEeNbHOro CIeACTBUSA He CBA3aHO C HEOBXOAMMOCTbIO COXPaHEHWS
MPaBOBOro peXxuMa apecTa UMyLLeCcTBa, a 00yCcnoBAMBAETCA NHLIMW 0BCTOSTENLCTBAMN (NPOM3BOACTBO
3KCNepTu3 1 NPOYMX CNeACTBEHHbIX AeACTBUNA, yCTaHOBAEHME COYYaCTHUKOB NPECTYMNIeHNs 1
LONOJIHATESIbHBIX 3MU3040B NPECTYNHON AeATENIbHOCTU U T. 4.), HW NMpU NPUHATUN CiefoBaTenemM
COOTBETCTBYIOLLEr0 NPOLECCYyaNbHOr0 PeLLeHNs, H1 NP NPOBEpPKE ero 3aKOHHOCTM U 060CHOBaHHOCTY
CyAOM Heobx0AMMOCTb B COXPaHEHUN AeiCTBNA AaHHON Mepbl MPOLLECCYalsibHOr0 MPUHYXAEHNS 1
COpPa3MepHOCTb OrpaHMyYeHnn npaBa CO6CTBEHHOCTU Ha apeCcTOBaHHOE UMYLLLECTBO HE OLLeHUBAOTCA.
PaBHbIM 06pa30M 3TO OTHOCUTCS K C/ly4asM NPUOCTAHOBEHUS NPeABaPUTENIbHOIO CNeACTBUS.

He npepgnonaraeT HeobxoAMMOCTb CyAebHOro KOHTPOAS 3a MPOAO/KMTENBHOCTLIO HAJIOXKEHMNS apecTa Ha
MMYLLECTBO, B OTHOLLEHUW KOTOPOrO MMEIOTCS OCHOBaHWUSA noJsiaraTb, YTO OHO MOJIy4eHO B pe3yJibTaTe
NPecTynHbIX AeANCTBUIA NOA03peBaEMOro, 06BnHsaemMoro, n ctatbsa 165 YK Poccuinickon ®epepaunu,
3aKpenasowas Anws cyaebHbI NOPALOK NONyYEeHNS NepBOHa4Ya bHOro paspeLleHns Ha Npon3BOACTBO
Takoro CnefiCTBEHHOr0 AelCTBUSA. YTO KacaeTcs BO3MOXHOCTY SIMLA, Ha UMYLLECTBO KOTOPOro HaloXeH
apecT, 06paTMTbLCA B Cy4ae NPOANEHNS CPOKOB UM MPUOCTAHOBAEHUS NPeABapUTENbHOIO CNeACTBUSA K
opraHy, ocyulecTeaawowemy fgocyaedbHoe Npon3BoACTBO MO YroJI0BHOMY Aefly, C X04aTaCTBOM 06 0TMeHe
HaNOXXeHUs apecTa Ha nMyLecTBo, 06>kanoBaTb COOTBETCTBYHOLLEE MOCTAHOBAEHNE CIef0BaTENS
PyKOBOAWNTENO CNeACTBEHHOIO OpraHa, MPoKypopy B nopsake ctaten 123 n 124 YMNK Poccninckon
depepaumy nnun B CyL No nNpasuiam ctaTb 125 gaHHoro Kogekca, NpuToM 4TO Takoe JINLLO, eC/IN OHO He
SABNAETCS NOLO3PEBAEMbIM, OOBUHAEMbIM UAN FPAXKAAHCKUM OTBETHMKOM, O MPOANEHNMN CPOKOB
npeaBapuTenbHOro CIeACTBUS UK O ero NPUOCTaHOBIEHNUW He yBeAoMAseTCs (Y4aCTb BOCbMas cTaTbn 162
1 YacTb BTOpas cTaTbn 208 YIK Poccuinckon depepaumm), To Takas BO3MOXKHOCTb - Kak Mo ByKBasibHOMY
CMbIC/Y YacTu pesaTon ctaTby 115 YIK Poccuiickon ®efepaLimm BO B3aMMOCBA3N C YacTbio TpeThen TON
XK€ CTaTbW 1 YaCTbio NepBOi ero ctaTby 208, Tak U NO CMbICY, NPUAABAaEMOMY UM NPaBONPUMEHUTENbHOW
NPaKTUKON, - HE MOXEeT OblTb NpU3HaHa 3(PHEKTUBHLIM CPEACTBOM 3aLLWThI NpaB COBCTBEHHMKA
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apecToBaHHOro umyuiectsa (MoctaHoBneHne KoHcTuTyumnoHHoro Cyaa Poccunckon ®egepauum ot 31
AaHBapsa 2011 roga N 1-M1). Kpome Toro, Ha yKasaHHbIX B YacTu TpeTben cTaTbn 115 YK Poccumnckom
defepaumm nuL, NOCKObKY OHU He ABAAITCA Y4aCTHUKaMM yrofoBHOro CyA0nNpon3BOACTBa, He
pPacrnpoCTPaHSTCA TakMe NpoLeccyasbHble rapaHTUW, Kak NPaBo 3HaTb CYLLIHOCTb NPeAbABAEHHbIX K HUM
MaTepuasbHO-NPaBOBbIX MPUTA3aHNA 1 06CTOATENLCTB, Ha KOTOPLIX OHN OCHOBAHbLI, BO3pa)kaTb NPOTUB
3TWX NPUTA3AHNIA, AaBaTb 0ObACHEHUS, NPEACTaBNATbL AOKA3aTeNbCTBa, MMETh NPEeACTaBMTENS,
3HAKOMUTLCA C MaTepuasaMm yroaoBHOro Aena, 3afBNSTb OTBOAbI U T. .

He npeaycmaTpurBaeT yroa0BHO-NPOLLECCYalibHbIN 3aKOH 1 CMeLMasbHOr0 MeXaHn3Ma BO3MeLLEeHUS
ybbITKOB COBCTBEHHMKY apeCcTOBaHHOIO MMYLLLECTBA, MPUYMHEHHbBIX YPE3MEPHO ANNTENbHbLIM
orpaHuW4yeHMeM ero npas: Tak, pacxoAbl COBCTBEHHMKA MO COAEP)KaHUI0 apecTOBaHHOMO UMYyLLEeCTBa U
Henony4YeHHble JOX0Abl OT ero BO3MOXHOI0 NCMONb30BaHUSA HE OTHECEHbI 3aKOHOM K NMPOLLeCCyasibHbIM
n3pepxKam, Noanexxallmm B3biCKaHUo No ntoram cynebHoro pasbupatensctea no geny (ctaton 131 n 132
YIMK Poccuinckon ®enepaunn); BO3IMELLEHNE Bpeaa, MPUYNHEHHOT0 YPE3MEPHO AJINTENbHLIM apecToM
NMYLLECTBA, Ha/IOXKEHHbIM Ha 3aKOHHbLIX OCHOBAHMWAX, B YrOOBHO-MPOLLEeCCYasibHOM NOpsaKe He
npenycMoTpeHO (Y4acTu TpeTba 1 naTas cTaTby 133 YK Poccunckon ®epepaumn); He apasoLmnecs
nono3peBaeMbiMy, 0OBUHAEMBIMU MU FPaXKAAHCKUMU OTBETYNKAMU IMLLA, HA UMYLLLECTBO KOTOPLIX
HaN0XXeH apecT, He OTHOCATCA K Yncny cybbekToB, UMeKoLLMX NpaBo Ha obpalleHne B CyA C 3adB/IeHNEM 0
NPUCYXXAEHNN KOMMEHCaLUUN 3a HapyLleHne npaBa Ha CyA0NpPOM3BOACTBO B Pa3yMHbIN CPOK (4acTb 1
cTaTbn 1 PenepanbHoOro 3akoHa oT 30 anpens 2010 roga N 68-03 "O KoMneHcaLUKM 3a HapyLlleHWe rnpasa
Ha Cy[ONpPOM3BOACTBO B Pa3yMHbIA CPOK UM MpaBa Ha UCMOJIHEHNE CyaebHOro akTa B pa3yMHbIA CpoK");
OTCYTCTBME CNeLManbHOro MexaHn3Ma Bo3MeLLeHns COBCTBEHHUKY apeCcTOBaHHOMO MMYLLLECTBa YOLITKOB,
NPVYNHEHHBIX YPE3MEPHO AJINTENbHLIM OFPaHNYEHNEM ero npas, He KOMMEHCUPYETCSA 1 BO3SMOXHOCTbIO
obpalleHmns 3a cynebHom 3aLLUMTON B NOPAAKe rpaXkAaHCKOro cyaonpon3soacTea (MocTtaHoBneHNE
KoHcTuTyumoHHoro Cyana Poccuinckon ®epepaunn ot 31 aHBaps 2011 roga N 1-M).

4. Takum 0b6pa3oMm, NONOXKEHNS YacTel TpeTben 1 aeBaTon cTaTbh 115 YK Poccuinckon ®epepaumm He
COOTBETCTBYIOT KOHCTUTYUMN Poccuinckon ®epepaumun, ee ctateam 35 (Yactu 1-3), 46 (4actb 1) m 55
(4acTb 3), B TON Mepe, B KaKON 3TMMM NMOJIOXKEHNAMU B CUCTEME OENCTBYIOLLEr0 NPaBOBOro perympoBaHns
He NpefyCcMaTpUBAETCA Hag eXallnin NPaBOBON MEXaHN3M, MPUMEHEHNE KOTOPOro - MPY COXPaHEHNN
6anaHca mexay ny6an4yHo-npaBoBbIMK M 4YaCTHOMPABOBLIMN UHTEPECaMU - NO3BOAAN0 bbl IPDHEKTNBHO
3aWnWaTh B CyaebHOM nopsifike npaBa WU 3aKOHHbIE MHTEPECH! NNL, HE SBMAIOLNXCSA NOA03PEBAEMbIMMY,
06BUHSAEMBIMU UAN FPaXAAHCKUMK OTBETHMKAMM MO Yrof0BHOMY ey, NpaBo COBCTBEHHOCTUN KOTOPbIX
OFPaHNYEHO Ype3MepHO ANNTESIbHLIM HAJIOXKEHNEM apecTa Ha NpuHaanexallee UM NMyLLecTBo,
NPeanoNIoXUTENLHO NONYYEHHOE B pe3y/ibTaTe NPECTYNHbIX AEeNCTBUIA NOLO3PEBAEMOr0, 06BUHSEMOTO.
defiepaibHOMY 3aKOHOLATENO HAANEXUT - UCXoAs M3 TpeboBaHUn KoHCTUTYuun Poccuinckon depepauuu
N C Yy4€TOM MpaBoBbIX No3nuuin KoHcTuTyumnoHHoro Cyaa Poccuinckon ®egepaumnm, BolpaXKeHHbIX B
HacTosLweM MNoCTaHOBAEHNUN, - BHECTMW B AENCTBYIOLLEE MPABOBOE PEryanpoBaHNe N3MEHEHNS,
HanpaBJiIeHHblE Ha OrpaHUYeHne cpoka (MPOLOMKNTENBbHOCTN) NPUMEHEHUS HANOXEHNA apecTa Ha
NUMYLLLECTBO UL, He ABAAOLWMNXCA NOA03PEBAEMbIMI, OOBUHAEMBIMU 1 TPaXKAaHCKMMUN OTBETUYNKAMN MO
YrOI0BHOMY A€y, Pa3yMHOCTb M HE0BX0AMMOCTb KOTOPOro A0JHKHbI ONpeaensaTbCa CyA0M B npoLenypax,
obecneymBatownx cOBCTBEHHNKOB apeCTOBAHHOIO MMYLLECTBa NPOLIECCYalbHbIMY MpaBaMu,
HeobxoAMMbIMK 19 3alWKThl UX NpaBa COBCTBEHHOCTU OT HEOHOCHOBAHHOMO UM Ype3MEpPHO AJNTENbHOMO
OrpaHUYeHus.

Bnpeab [0 BHeCeHMS B AeNCTBYIOLLEE NPaBOBOE PeryampoBaHne Haanexalmnx n3MeHeHnn, BbiTeKaLwmnx
13 HacTosAwero MocTaHOBAEHNA, Cy NPW MPUHATUN pelleHnsa 06 yaoBNETBOPEHUN X04aTancTBa OpraHa
npenBapuTeNbHOMO PaccieOBaHNA O HAIOXKEHMM apecTa Ha MMYLLECTBO S, He ABAAIOLLMUXCS
nofo3peBaeMbiMy, 06BUHAEMbIMM N FPaXKAAHCKMMUN OTBETYMKAMM MO YFONOBHOMY Aefy, AO/KEH YKa3blBaTb
B COOTBETCTBYIOLLEM MOCTAHOB/IEHNM PA3YMHbIA U HE MPEBbILAOLWNA YCTaHOBJIEHHbBIX 3aKOHOM CPOKOB
npeaBapuTeNbLHOr0 pacciejoBaHNA CPOK LeNCTBMA AaHHOW Mepbl NPOLLECCYalbHOr0 NPUHYXAEHNS,
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KOTOPbIN NPy HEOBXOAUMOCTM MOXKET BbITb NPOAJIEH CYAOM. [10 YroNIOBHbIM AeNlaM, MO KOTOPLIM
HaNoXXeHne apecTa Ha UMYLLECTBO y>Xe MPUMEHSAETCS, BONPOChI, CBA3aHHbIE C HEOBX0AMMOCTbLIO ero
COXPaHEHMS N CPOKOM NMPUMEHEHMNSA, MOAJIEXAT Pa3pEeLLEHNI0 CYyA0M MO COOTBETCTBYOLWMUM Xanobam nam
X0[4aTanCTBaM 3aMHTEPECOBaHHbIX N, MpoaneHne CpoKa HaloXKeHNS apecTa Ha UMYLLLeCTBO
OCYLLECTBASAETCA C YH4EeTOM pe3ynbTaToB NpefBapuTesibHOro paccneoBaHns, CBUAETENbCTBYIOWMX, B
4YaCTHOCTW, 0 BO3MOXXHOCTY MPMMEHEHNA NO NPUroBOpY Cya KOHPMCKaLUM NMyLLLECTBa, Ha KOTOPoe
HanoXXeH apecT, 0 He0bX0AMMOCTY ero COXPaHHOCTY Kak BeLLeCTBEHHOr0 AOKa3aTenbCTBa No Yro/0BHOMY
Aeny, a Tak)Xe No3BONAAIOWMX OLLEHNTb, 4ENCTBUTESIbHO /I apeCcTOBaHHOE MMYLLECTBO npuobpeTeHo y
M@, KOTOPOE He MMEeo NpaBa ero oTYyXAaTh (0 4em npuobpeTaTenb He 3HaN K He MOT 3HaTb), 3HaN UK
L0/KeH BbIN1 3HaTh BnafeneL apecToBaHHOMO UMYLLLECTBA, YTO OHO NMOJIYYEHO B pe3yabTaTe NPecTyrnHbIX
LENCTBUIA, NPUYaCTEH S OH K COBEPLUEHMIO MPeCcTYNeHNsA U NOANEXMNT SV NPUBSIEYEHUIO K YT OJI0BHON
OTBETCTBEHHOCTM, BO3ME34HO uan 6e3803Me34H0 NpuobpeTeHo UMyLLLECTBO, MMEIOTCS I OCHOBAHUS ANs
HaJI0XKEHUS apecTa Ha MMYLLLECTBO B COOTBETCTBUM C YaCTbio nepBon cTaTbn 115 YK Poccunckon
®epepaunmn ana obecneyeHns NCNOAHEHNS MPUrOBOPA B YaCTU MPaXAAHCKOro NCKa, B TOM YACNIE C y4eTOM
cobnilofeHns NpaBna 0 CPOKax NCKOBOW AABHOCTU U NpUBJeYeHNs Blafe/bla apecToBaHHOMO UMyLLECTBa B
KayecTBe rpa>kAaHCKoro 0TBETYMKA.

Ncxonst U3 N3N0XKEHHOro U pyKOBOACTBYACL cTaTbaMn 47-1, 71, 72, 74,75, 78, 79 n 100 ®epepansHoro
KOHCTUTYLIMOHHOI0 3akoHa "O KoHcTuTyumoHHoMm Cyae Poccunckon ®epepaunn”, KOHCTUTYLNOHHBIN Cy 4
Poccuiickon ®epepaLmu

NMOCTaHOBMWI:

1. Mpn3HaTb NOJI0XKEHNS YacTen TpeTben n gesaton ctatbh 115 YK Poccunckon ®egepauunn He
cooTBeTCTBYOWNMN KOHCTUTYUUKn Poccuinckon ®egepaumm, ee ctatbam 35 (4actu 1-3), 46 (4acTtb 1) n 55
(4acTb 3), B TOM Mepe, B KAKOW 3TUMU NOSIOXKEHUAMN B CUCTEME OENCTBYIOLLEr0 NPaBOBOro PeryanpoBaHms
He npefycMaTpuUBaeTCa HafNeXallnin NPaBoOBON MEXaHN3M, MPUMEHEHNE KOTOPOro - NPy COXPaHeHnu
6anaHca Mexay nybanyHo-NpaBoOBLIMU 1 YaCTHOMPABOBLIMU MHTEPECAMU - MO3BOASIO 6bl 3DHEKTUBHO
3aWwnwaTh B CyaebHOM NopsfKe npaBa U 3aKOHHbIE MHTEPECH! UL, HE SBAAIOLNXCSA NOA03PEBAEMbIMMY,
06BUHAEMBIMU AN FPaXKAAHCKUMW OTBETYMKAMM MO YroJ0BHOMY Aesy, MpaBo COBCTBEHHOCTN KOTOPbIX
OrpaHNYeHO YPE3MEPHO AAUTENbHLIM HAIOXKEHWEM apecTa Ha NpUHaa exallee UM UMyLLECTBO,
NpeanosIoXUTENbHO NOAYYEHHOE B pe3yibTaTe NPecTynHbIX AEeNCTBUNA NOL03PEBAEMOr0, 0OBUHAEMOTO.

2. ®enepasbHOMY 3aKOHOATENO HAANEXUT - UCXoAa 13 TpeboBaHnin KOHCTUTYUMK Poccuinckon
defepaunm 1 C y4eTOM NPaBOBbLIX NO3ULMIA KOHCTUTYUMOHHOro Cyaa Poccuinckon denepauuu,
BblPaXKEHHbIX B HacToALeM [ocTaHOBNEHWM, - BHECTW B AENCTBYIOLLEE MPaBOBOE perympoBaHmne
N3MEHEeHUS, HarnpaBJ/IeHHbIE Ha OrpaHNYeHne Cpoka (MPOLOMKUTENBHOCTMN) MPUMEHEHNS HANOXKEHNS
apecTa Ha UMyLLeCcTBO, Pa3yMHOCTb U HEOBXOAMMOCTbL KOTOPOr0 AOJIKHbI ONPeaenaTbCa Cy40M B
npouenypax, obecneynBatomx nNpeaocTaBaeHme cobCTBEHHNKAM apeCTOBAaHHOIO MMYLLECTBa
npoueccyanbHbIX Npas, HEOOXOAMMBIX A5 3alUTbl UX NpaBa COBCTBEHHOCTM OT HEOBOCHOBAHHOIO UK
Ype3MepHO AJIMTENbHOIO OrpaHNyeHuns.

3. CynebHble akTbl Mo fenam obLiecTBa C OrpaHUYeHHON OTBETCTBEHHOCTLIO "ABpPOpa Mano3TaXHoe
CTpouTenbCTBO", rpaxaaH LLeB4yeHko Bragnmmpa AHaTosibeBMnYa 1 dngneHa Mapka MNasnosuya,
OCHOBaHMEM A1 BblIHECEHNS KOTOPbIX MONOXKEHNA YacTen TpeTbel n aeBaTon cTaTtbh 115 YK Poccunckon
defepaLin NOCAYXWUAN B TOW Mepe, B KaKOW OHM MPU3HaHbl HacToAWMUM MocTaHOBNEHMEM He
COOTBETCTBYHOWUMYU KOHCTUTYUMUKN Poccuinckon ®egepaumm, nognexat nepecmoTpy, ecav Aas 3Toro HeT
WHbIX NPEenATCTBUN.

4. HacToswwee MNoCcTaHOB/IEHNE OKOHYaTESIbHO, HE MOANEXMNT 06>XKanoBaHWI0, BCTyNnaeT B CUY CO OHSA
opmumanbHoro onybanmkoBaHms, ENCTBYET HEMOCPEACTBEHHO U He TpebyeT NOATBEP)KAEHUS APYTrUMUy
opraHaMu 1 4OJHKHOCTHLIMW JinLlaMu,

5. HacTosuiee MNocTaHOBNAEHNE MNOANEXUT HE3AMEAIMTENbHOMY ony6anMKoBaHuio B "Poccuiickon rasete",
"CobpaHunu 3akoHogaTenscTBa Poccuinckon ®epepaummn” n Ha "OdulmnanbHOM MHTEPHET-NOPTaNe NPaBoBON
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NHpopMauun" (www.pravo.gov.ru). lNoctaHoBNeHUe A0J1KHO ObITb 0NybIMKOBaHO TakXXe B "BecTHuke
KoHcTuTtyumoHHoro Cyna Poccunckon ®egepauun’,

KOHCTUTYLMOHHbIN Cyq,

Poccunckon ®egepalimm

N 25-1
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