no Aesy o NpoBepkKe KOHCTUTYLUOHHOCTU cTaTbu 809
paxpaHckoro Kopgekca Poccunckon depepaumm u 4yactm 3
CTaTbu 69 ApOUTpPa)KHOro NpoueccyasibHOro Kogekca
Poccunckon depepaumm B CBA3U C XXanodbomn rpa>kaaHuHa
C.B.®unartoBa

MocTtaHoBneHme - Ne 60-1 - o1 25.12.2023 - KoHCTUTYUMOHHBLIN Cya Poccuinckon ®epepauymm - JencteyeT 6e3
N3MEHEHUN

VimeHem Poccunckon ®epepaumm
MOCTAHOBJIEHUE
KOHCTUTYLMOHHOIO CYOA POCCUNCKOWN ®EOEPALINN

no Oesy 0 NPoBepKe KOHCTUTYLMOHHOCTY cTaTbh 809 MpaxxgaHcKoro kogekca Poccuinckon ®egepaumm um
YyacTn 3 cTaTbk 69 ApbMTpaKHOro npoLeccyasbHOro Koaekca Poccuiickon @enepaunm B CBA3N C »Xaoboi
rpaxgaHuHa C.B.®unaTtosa

ropog CaHkT-NMeTepbypr 25 gekabpsa 2023 rona

KoHcTuTyumoHHbin Cya Poccuinckon ®enepaumm B cocTaBe Mpeacenatend B.[1.30pbkunHa, cyaen
A.10.byuweBa, J1.M.>)Kapkoson, C.M.KazaHuesa, C.[J.KHsA3eBa, A.H.KokoToBa, J1.0.KpacaB4nkosowm,
M.B.Nlo6osa, C.N.MaBpuHa, H.B.MenbHukoBa, B.A.CnBuukoro,

PYKOBOACTBYAChL CTaTben 125 (MyHKT "a" YyacTu 4) KoHcTuTyumn Poccninckon ®degepaumm, MyHKTOM 3 4acTu
nepBou, YaCTSAMUN TPETbEN U YETBEPTOM CTaTbK 3, YaCTblo NepBomn CTaTbk 21, cTaTbamu 36, 47 1, 74, 86,
96, 97 n 99 ®epepaNbHOro KOHCTUTYLMOHHOIO 3aKoHa "O KoHcTuTyumnoHHoMm Cyae Poccuinckon
®depepauymn®,

paccmoTpen B 3acefaHumn 6e3 nposefeHna CayLaHnsa 4efo 0 MPOBEPKE KOHCTUTYLMOHHOCTM CcTaTby 809
'K Poccunckon ®epepaunm n 4yactu 3 ctatbmn 69 AMNK Poccuinckon ®egepauum .

lMoBoOOM K pacCMOTPeHUIO fena sBuack xanoba rpakaaHnHa C.B.dunaToBa. OCHOBaHMEM K
PacCMOTPEHNIO AeNa SBMUIaCb 06Hapy XMBLUAACA HEONPeAEIEHHOCTb B BOMPOCE O TOM, COOTBETCTBYIOT /N
KoHcTuTyumm Poccuiickon deaepaumn ocnapnBaeMble 3asBUTESIEM 3aKOHOMOI0XKEHUS.

3acnywaB coobuieHne cyabun-goknagymka C.[.KHA3eBa, nccnenoBaB NnpeacTaBieHHbIe JOKYMEHTbI U NHbIE
MaTepuansl, KOHCTUTYLMOHHBIN Cya Poccuinckon ®epepaunm

yCTaHOBW:

1. F'paxxgaHnH C.B.®unatoB ocnapmnBaeT KOHCTUTYLMOHHOCTb CNeAyoLNX NOS0XKEHNIN 3aKOHO4aTeNbCTBa:
cTtaTby 809 "MpoueHTbl N0 aorosopy 3anma" K Poccunckon ®efepaunn B pefakumm, 4eNCTBOBaBLUEN 40
BCTYNNieHNa B cuny defepanbHOro 3akoHa ot 26 nonsa 2017 roga Ne 212-03 "O BHeCEHUN U3MEHEHWI B
4acTy NepByto 1 BTOPYIo [paXkaaHCKOro kogekca Poccunckon ®enepaumm n 0TAe/bHbIE 3aKOHO4ATENbHbIE
akTbl Poccunckon ®epepaummn’, ycTaHaBAMBaBLUEN, B YaCTHOCTHW, YTO, €C/IN MHOE HE NPedyCMOTPEHO
3aKOHOM MM AOrOBOPOM 3aliMa, 3aMMoaBeL, MMeEeT NpaBo Ha NoJjly4YeHune C 3aeMLUMKa MPOLEHTOB 3a
NnoJib30BaHME 3alMOM B pa3Mepax 1 B NOpsaAKe, onpenesieHHbIX 4OroBOPOM, 1 He COAepXaBLUen yCII0BUIA
YMeHbLUEHNs CyA0M NX pa3Mepa B C/lydae Ype3MepHon 0bpeMeHnTeIbHOCTI TakuxX NPoLEHTOB AJs
LOJDKHUNKa;

YyacTn 3 cTaTbk 69 "OcHoBaHMA ocBobOXAEHMA OT AoKa3biBaHUS" AMK Poccuinckon ®egepaunm , COrnacHo
KOTOPOW BCTYMUBLLEE B 3aKOHHYIO CMY PeLIeHNe cya 06LLeNn opUCanKLMM No paHee pacCMOTPEHHOMY
rpakaaHckomy geny obssaTesibHO AN apbUTpa)kHOro cya, pacCMaTpMBaloLLEro Aeno, no Bonpocam ob
06CcTOATENbCTBAX, YCTAHOBJIEHHbIX PELUeHneM Cyaa obLen IPUCANKLNN 1 NMEIOLLNX OTHOLIEHNE K JiLaM,
Yy4aCTBYIOLLNM B Oene.
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1.1. C.B.®nnaToB (3aemMuwuk) n rpaxkgaHun H. (3anmonasen) 17 mas 2013 roga 3ak/ai04mam Ha Cpok ao 31
nekabps Toro e roga Aorosop 3anMa Ha cymmy 16 892 000 py6. nog 15 npoueHToB B MecsL, C YCJIOBMEM O
cNnoxHoM rnpoueHTe. o 2018 roga C.B.®unnaToB Nnpon3Boamn YacTUYHOE MoralleHne 3a40/KEHHOCTU Mo
forosopy. PelwleHneM [13ep>XMHCKOrO palioHHOro cyaa ropoga Bonrorpana ot 28 ¢espans 2019 roga H.
0TKa3aHOo - CO CCbIJIKOM Ha MPOMyCK CPOKa UCKOBOW JAaBHOCTM - B YA0BJIETBOPEHUN NPeabsABAEHHbIX K
LOJDKHUKY TpeboBaHMI 0 B3bICKaHUN CYyMMbI [Ora U NPOLLEHTOB NMo goroeopy. Cya, pyKOBOACTBYAChH
pa3bsACHEHUSAMU, coAepXKalmmmncs B nyHkTe 20 noctaHoBneHns MNMneHyma BepxosHoro Cyna Poccuiickoi
®epnepaumm oT 29 ceHTAbpa 2015 roga Ne 43 "O HEKOTOPLIX BONPOCaX, CBA3aHHbIX C MPUMEHEHNEM HOPM
IpaxoaHckoro kogekca Poccuinckon ®epepaumm 06 NCKOBOW AAaBHOCTU", NCXOAM U3 TOrO, YTO yrnaTa
4YacTy JoJira He CBUAETENbCTBYET O MPM3HAHUM oSra B LeAoM (MOCKObKY MHOE HE OrOBOPEHO
LOMKHUKOM) 1 He NMpepbiBaeT TeYeHne CpoKa UCKOBOW AABHOCTU. ANENNAUNOHHBIM onpeaesieHneM
cynebHon Konnerum no rpaxx4aHckuM genam Bonrorpagckoro obnactHoro cyga ot 19 uioHs 2019 roga
yKa3aHHOe pelleHne oTMeHeHo, TpeboBaHns H. ya0BNETBOPEHSI.

B utone 2019 roga C.B.®dmnaToB nogan 3asBjeHnEe 0 NpM3HaHnM ero 6aHKPOTOM, KOTOPOE onpeaesieHnem
ApbuTpaxHoro cyga Bonrorpagckon obnactu ot 30 nions 2019 roga npnsHaHo 060CHOBaHHbIM, B CBSA3M C
YeM B €ro OTHOLLEHUN BBEZlIEHA NpoLeaypa pecTpyKTypu3aumm gonros. OnpeneneHnemM Toro Xe cyga ot 3
okTs6ps 2019 roga TpeboBaHme H., BbiITEKaOLEe 13 LOrOBOpa 3aliMa U NOATBEPXAEHHOE aneNAaLNOHHbIM
onpeneneHnem cynebHom Koanerum no rpak4aHCckuM genam Bonrorpagckoro o6nactHoro cyfa ot 19
nioHs 2019 roga, BKJIOYEHO B TPETbIO 04epeb peecTpa TpeboBaHMIN KpeanTopoB B pasmepe 71 379 217
py6. 17 kon. PewweHnem ApbutpakHoro cyaa Bonrorpaackon obnactu ot 2 mapta 2020 roga C.B.dnnaTtos
npusHaH 6aHKPOTOM, BBEiEHA NPOLIeypa pPeann3aumm umyLecTsa.

Mo xxanobe C.B.dnnaToBa anennsumMoHHoe onpeaeneHne cyaebHom Kkonaermm no rpaxx4aHCKnM genam
Bonrorpaackoro obnactHoro cyaa ot 19 mioHs 2019 roga oTMeHeHo (onpeneneHune cyaebHom Konnerny no
rpakAaHCKUM genam YeTBepToro KaccaumoHHOro cyaa obuien ropncankumm ot 23 aekabps 2019 roga) ¢
HanpasJieHNeM fefla Ha HOBOe anesNIALMOHHOE pacCMOTPEHMe, Mo pe3ybTaTaM KOTOPOro onpeaeneHmem
cynebHon konnerum no rpaxxaaHcknM genam Bonrorpagckoro obnactHoro cyaa ot 6 asrycta 2020 roga B
cune 0CTaB/IEHO N3HaYaslbHOE peLleHmne Cyaa NepBon MHCTaHUKMK 06 0TKase KpeanTopy B UCKE MO MOTUBY
NMponycka Cpoka MCKOBOW [aBHOCTU, C YEM COrNacWICA BbILLECTOALNIA Cy A (KacCaLMoHHOe onpeaeneHmne
YeTBepTOro KaccaLnoHHOro cyaa obuuen opucamkumm ot 19 Hoabps 2020 roga).

Ha ocHOBaHMK anennaunoHHOro onpeneneHns cyaebHon Koanerny no rpakAaHckum genam
Bonrorpanckoro obnactHoro cyga ot 6 aBrycta 2020 roga onpefneneHme Apbutpa>kHoro cyja
Bonrorpaackon obnactum ot 3 okTabps 2019 roga nepecMoTPEHO Mo HOBbIM 06CTOATENLCTBAM:
onpeneneHnem Toro xxe apbutpaxHoro cyaa ot 3 ceHTabps 2020 roga, oCTaBIEHHbIM 6e3 N3MeHeHUs
nocTaHoBNieHMeM [1BeHaaLaToro apbuTpaxHoro anennsumnoHHoro cyga ot 1 gekabps 2020 roga, Bo
BKJIlOYeHNM TpeboBaHma H. B peecTp TpeboBaHUA KpeaMTOPOB 0TKa3aHo. [1Ba NOC/NeAHNX aKTa OTMEHEHBI
noctaHoBsieHneM ApbuTpaxkHoro cyaa MoBo/KCKOro okpyra ot 5 depans 2021 roga, n 060cobneHHbIN
Crop Hanpas/ieH Ha HOBOE PAacCMOTPEHME; NPY 3TOM CYA KaCcCauMOHHOM MHCTaHLMK, COCNABLUMNCL Ha 4YacTb
3 cTaTby 69 AMNK Poccunckon ®epepaumm , 0bpaTua BHUMaHNE HMXKECTOAWMX apbuTparkHbIX CyA0B Ha TO,
YTO OHU He CBSA3aHbl BbIBOAOM Cy0B 06LLEN OpUCANKLMM O MPONYyCKe KPeamTopoM CPOKa MCKOBOM
JaBHOCTU 1 0653aHbl MPOBEPUTbL Ha/IMYME OCHOBAHMWIA A1 TAaKOro BbIBOJA CaMOCTOSTESNbHO.

Mo pe3ynbTaTaM HOBOIO PacCMOTPEHUA 3aABaeHNa H. 0 BKAOYEHUN OCHOBAHHOIO Ha AOroBope 3anMa
TpeboBaHusa B peecTp TpeboBaHWI KPeAUTOPOB AOJKHMKA B €0 YA0BNETBOPEHNN 0TKa3aHo
onpeneneHnem ApbutpaxxHoro cyna Bonrorpagckon obnactv ot 24 mas 2021 roa, OCTaB/EHHbLIM B Cue
nocTaHoBfieHNeM [IBeHaaLaToro apbuTpaxHoro anennsunoHHoro cyaa ot 9 asrycta 2021 rona, BHOBb B
CBS13U1 C NPOMYCKOM CPOKa MCKOBOW [aBHOCTU C y4ETOM YMOMSHYThIX Pa3bACHEHWUN, AaHHbIX [TheHymMmoM
BepxosHoro Cyaa Poccuinckon ®epepaumm B noctaHoBaeHUn oT 29 ceHTabpsa 2015 roga Ne 43. 3Tn
cyfnebHble akTbl B 04ePEeAHOM pa3 OTMEHEHbI MOCTaHOBAeHNEM ApbuTpaxkHoro cyaa MoBoJIKCKOro okpyra
oT 21 okTA6psa 2021 rofa, ykasaBLUUM, YTO NPU pa3peLleHn BOMPOCa 0 NPOMyCKe KPeanTopoM CpoKa

CkavaHo Ha canTe «3akoHbl PO» — https://actrf.ru Ctp.2un3 14



NCKOBOW AaBHOCTMW NOANEXaT y4eTy AeNCTBOBaBLUME HA MOMEHT 3aKJIl04eHMa [Or0BOpa 3aliMa
pa3bsACHEHUS, KOTOpble cogep)XaTcs B NyHKTe 20 COBMeCTHOro noctaHosneHus NMneHyma BepxosHoro Cyna
Poccuinckon ®egepaumm ot 12 Hoabpsa 2001 roga Ne 15 n MNMneHyma Boicwero ApbuTtpaxHoro Cyga
Poccuiickon ®epepaumm ot 15 HoAbps 2001 roga Ne 18 "O HEKOTOpPbLIX BONPOCAX, CBA3AHHbIX C
npuMeHeHneM HopM paxaaHCKOro kogekca Poccunckon ®epepaumm 06 MCKoBon AaBHOCTH". MOCKOJIbKY K
MOMEHTY BbIHECEHUS aKTa CyAa KaCCaLMOHHOM MHCTaHLMM NPOM3BOACTBO N0 Aeny 0 6aHKpoTCcTBE OblS0
npekpaLLeHo BBUAY NoralleHus Bcex TpeboBaHMn KpeANTOPOB, BKAOYEHHbIX B peecTp (onpeneneHune
ApbuTpaxkHoro cyaa Bonrorpanckon obnactu ot 16 nekabps 2020 roga), 3asBneHne H. octaBneHo be3
pacCcMOTpeHus.

MpuHAToe ApbuTparkHbIM CyioM MOBOJIKCKOr0 OKpyra nocTaHoBneHue oT 21 okTabpa 2021 roga
MOCNY>KWNN0 OCHOBAHWEM A5t OTMEHbI OMpefesieHns 0 NPeKpaLLeHny NPOM3BOACTBA No Aeny 0 baHKpPOTCTBE
C.B.®unatoBa no HOBbIM 06CTOATENLCTBAM U A9 BO30OHOBAEHUS NPOM3BOACTBA N0 A&y C BBEAEHWEM B
OTHOLLUEHUW JO/DKHUKA MpoLefypbl peannsalmm nMyLecTsa (peweHune ApbutpaxHoro cyaa
Bonrorpaackon obnactu ot 13 nekabps 2021 roga u onpeaeneHne Toro Xe cyga ot 16 mapta 2022 roga).
OnpepeneHnem ApbutparkHoro cyna Boarorpanckon obnactu ot 1 nioHa 2022 roga, ocTaBneHHbIM 6e3
N3MEHEeHUs CydaMu anennsaumMoHHON N KacCalMOHHON NHCTaHUUIA (NoCcTaHoBIEHMA [JBeHaaLaToro
apbuTpaxkHoro anennaunoHHoro cyaa ot 10 aBrycTta 2022 roga n ApbuTpakHoro cyna lNoBomKCKoro
okpyra oT 25 Hos6pst 2022 ropa), TpeboBaHme H. npnsHaHoO 060CHOBaHHbLIM 1 BKJIIOYEHO B peecTp
TpeboBaHWin KPeaUTOPOB AOIKHMKA, HO Yxe B pa3zmepe 400 798 764 py6. 95 kon. Mpn 3TOM Cyasl,
PYKOBOACTBYSAChH CTaTben 9 ®efepasibHOrO 3akoHa OT 26 nona 2017 roga Ne 212-03 "O BHeceHUM
N3MEHEeHUN B 4aCTW NepBYIo 1 BTOPYIO [pakaaHCKOro kogekca Poccunckon ®enepaumm n oTAe/NbHbIE
3aKoHodaTenbHble akThl Poccuinckon depepalmun”, He HalAM OCHOBAHWUI A5 MPUMEHEHWS BBOASLLEr0
NOHATUE "pOCTOBLUMYECKNE NpOoLEeHTHI" NyHKTa 5 cTaTby 809 K Poccuinckon denepaunn (B pegakumnm
Ha3BaHHOro ®efepasibHOr0 3aKOHa ) K CNOPHOMY [0roBOpy 3aliMa, 3aK/0YEHHOMY [0 BBEAEHWNS YKa3aHHOW
3aKOHOaTesIbHON HoBeJbl B AencTBne. OQHOBPEMEHHO OHU COYMN YCTaHOBJIEHHbIE CTOPOHAMMW MPOLEHTbI
LOMYCTUMBIMK, COCNABLLUMCL Ha CBOBOAY AOroBOpa, MPU 3aKJII0YEHNN KOTOPOr0 3aeMLLMK UMEN
BO3MO>XHOCTb OLIEHWUTb €ro YC/I0BMA U CBOUM COrnacueM npusHan nx gas cebs npuemnemsiMu, B TOM 4uce
B YaCTW MJaTbl 3@ NOJIb30BaHWE 3aeMHbIMU CPeACTBaMM N OTBETCTBEHHOCTH, NOANIeXaLLEN NPUMEHEHWIO
npw HapyLleHnn ycaoBrUn AOr0BOpa, Y He nocymTann ceba cBA3aHHbIMM BbIBOLOM CyA0B 06LLei
IOPUCANKLAM O NPOMYyCKe KPeanTOPOM CPOKa UCKOBOW AABHOCTUW, MPUASA K 3aKJIIOYEHWUIO, YTO TeYeHne
LaHHOr0 CPOKa NpepbIBanoCh AENCTBUAMU LO/DKHUKA, CBUAETENbCTBYIOLMMM O MpU3HaHUK gonra. B
NTOre, y4uTbiBas KOHKPETHble 06CTOATENbCTBA AeNa, ero 0CO6EHHOCTUN, MOBEAEHME 3aEMLLNKA, CYyObl He
HaLLJIM OCHOBaHWIN ANS YMEHbLUEHNS pa3Mepa TpeboBaHMN KpeanTopa N CHUXKEHMWS B3bICKUBAEMbIX UM
NPOLEHTOB MO 4OroBopy 3anMa.

OnpegneneHnem cyabh BepxosHoro Cyga Poccninckon Pegepaunn ot 13 aHBaps 2023 roga, € KOTOPbIM
cornacuncs 3amectutens MNpencenatens aToro cyaa (nucbemo oT 16 mapTa 2023 roga), C.B.®dunaToBy
0TKa3aHo B rnepefaye KacCaluMOHHOW »Kanobbl Ha cyaebHble akTbl apbUTpaXkHbIX CYA0B A5 PaCCMOTPEHNS
B cynebHom 3acenaHun CynebHon Konnermm no 3KOHOMUYeCKuM cnopam BepxosHoro Cyna Poccuiickon
depnepauymm.

1.2. Kak cnepnyet uns ctaten 74, 96 n 97 ®enepanbHOro KOHCTUTYLIMOHHOIO 3aKoHa "O KOHCTUTYLMOHHOM
Cyne Poccunckon ®egepaummn”, nposepssa no xanobe rpaxfaHnHa KOHCTUTYLMOHHOCTb NMOJIOXKEHUNA,
NPVIMEHEHHbIX B €ro gese, B OTHOLWEHUN KOTOPOro ncyepnaHbl BCe Apyrue BHyTPUrocyaapCTBeHHbIe
cpefcTBa CyaebHOM 3almThl, 1 3aTParuBaLLNX KOHCTUTYLLMOHHbIE NpaBa 1 cBoBOAbI, Ha HapyLleHne
KOTOPbIX FpaXkAaHWH cCbinaeTcsl, KoHCTUTYUnoHHbIM Cya Poccuinckon denepaunn npuHMMaeT
NMOCTaHOBJMIEHNE MO NPeaMEeTY, YKa3aHHOMY B Xanobe, oLeHnBas Kak ByKBanbHbIN CMbICT
pacCMaTpMBaEMbIX MOSOXKEHWI, TaK U CMbIC/1, MPMAABaEMbIN UM OPULMANBHBIM N MHLIM TOJIKOBaHMEM, B
TOM YUCSIEe B PELLUEeHUSAX N0 KOHKPETHOMY AefNy, UK CI0XKMBLUENCS NPaBONPUMEHUTEbHON NPaKTUKON,
NCXOAA N3 X MeCTa B CUCTEME MPaBOBbIX HOPM; NPU NPUHATUM pelleHns KOHCTUTYUNOHHbIN Cya
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Poccuiickon ®efepalmm He CBS3aH OCHOBaHWAMU U AOBOAAMMU, N3/0)KEHHLIMI B »Xanobe.

Mo MHeHuto C.B.Ounnatosa, ocnapmvBaemble NOSOXKEHNS 3aKOHO4ATENbCTBA HE COOTBETCTBYIOT CTaTbaM 2, 7
(4actb 1), 19 (yacTn 1 mn 2), 45 n 55 (4acTb 2) KOHCTMTYummn Poccminckon depepaunn B TO Mepe, B KaKoMn:
ctatba 809 K Poccunckon ®efepanum - B NPUMEHEHHOW CyaMn B €ro aene pefakuum - onyckaeTt
B3bICKAHNE HUYEM He OrpaHNyYeHHbIX N 3KOHOMUYECKM He 0B60CHOBAHHbIX NMPOLIEHTOB 3a NoJib30BaHNe
3aiMOM, BJIEKYLLIMX HecnpaBeaimBoe oboralleHne 3aiMoaBLa;

YyacTb 3 cTaTbyn 69 AMNK Poccuinckon ®enepauumn no3eosseT apbuTpakHbIM CyaM UTHOPUPOBATb BbIBOAbI
CynoB 0bLLel 1pUCanKLnmn, coagepxallinecs Bo BCTYNUBLUNX B 3aKOHHYIO cuy CyaebHbIX akTax u
Kacalolmnecs NCTe4YeHns Cpoka MCKOBOW aBHOCTW MO 3asBIEHHbIM B CyA TpeboBaHMAM, Npy yCI0BUN
NPYMEHEHUS OQHMX W TEX Xe MPaBOBbIX HOPM K TEM e CaMbiM 06CcToATeNLCTBAM Aena.

1.3. KOHCTUTYUMOHHOCTb cTaTbn 809 'K Poccuinckon ®epepaumm noaBepraeTcad COMHEHNIO B peaakumm,
[AEeNCTBOBaBLLEN A0 BCTYMNaeHNa B cuny PefepasibHOro 3akoHa o1 26 mtonsa 2017 roga Ne 212-93, 410 He
MOXKeT BbITb OCHOBaHMEM [1N151 0TKa3a B MPUHATKM XKanobbl K paCCMOTPEHNIO, MOCKO/bKY AaHHas CTaTbs
(HopMa) NnpoJo/MKaeT NPUMEHATLCA B OCMOPEHHON (MPeXXHen) pefakumm K NpaBoOTHOLEHNAM, BO3SHUKLLNM
B Nepuog ee AencTBKA, @ MOTOMY COrlaCHO NyHKTY 4 YacTn nepsBon cTaTbn 43 PefepanbHOro
KOHCTUTYLIMOHHOIO 3aKoHa "O KoHcTuTyumnoHHoM Cyae Poccuinckon ®epepaummn” oHa MOXET ObITb
nposepeHa KoHcTuTyumnoHHbiM Cyaom Poccuiickon Pegepaunm Ha cooTBeTCTBME KOHCTUTYLMUK Poccrinckon
denepauymn.

He aBndeTcs Npu4nMHON Ans 0TKasa B MPOBEPKE KOHCTUTYLIMOHHOCTU cTaTbh 809 MK Poccuinckon
denepaumm B OCNMOPEHHON pedakuun 1 To, 4TO BOMPOC O ee COOTBETCTBUM KOHCTUTYLMN PoCCnincKon
depepaumm yxe ctasunca nepef KoHCTUTYyUMOHHbIM CyaoM Poccuinckon ®egepaumnm, KOTOpbIN, 0TBeYas
Ha Hero, He pa3s yKasblBaJl, YTO NONOXKEeHUe ee MyHKTa 1 0 BO3MOXXHOCTW YCTAHOBUTb pa3Mep NPOLLeHTOB Ha
CYMMYy 3aMMa Mo COrialleHunto CTOPOH He pacxoanTCs C BblTeKaoWmMM 13 KoHCTUTyLUmnmn Poccuinckon
depepaumm npuHumnom ceoboabl OroBopa 1, pacCMaTpPMBAaEMOE B CUCTEMHOMN CBA3U C UHBIMU HOPMaMW
HaHHoro Kogekca , B TOM 4ucse ero ctatbent 10 0 npegenax oCcyweCcTBAEHNS rpaXkAaHCKMX NpaBs, He
MOXXeT pacLleHMBATbLCS KaK HapyLlaloLwee KOHCTUTYLMOHHbIE NMpaBa 1 ceoboabl (onpeaenexHns ot 23
okTs6ps 2014 roga Ne 2482-0, o1 23 ntoHdA 2015 roga Ne 1449-0, ot 19 gekabpsa 2017 rogaNe 2957-0 n
ap.).

HecMoTps Ha Takyto OLLEeHKY OCMapmvBaeMoro rnooXXeHMsa rpax 4aHCKoro 3aKoHo4aTeNbCTBa,
coaep)Kallycs B peweHmnax KoHcTnTyumnoHHoro Cyna Poccuinckon ®egepaumm, COXPaHSIoLWnX CBO
o0ba3aTeNbHYI0 CUy, HENb3S HE NPUHATbL BO BHMMaHWeE, YTO OHa Oblfla BbiCKa3aHa A0 BBeAEHMS B AeCTBNE
denepanbHOro 3akoHa oT 26 utona 2017 roga Ne 212-03. Kak cnencTeue, B CUJy TOFO, 4TO YaCTb BTOpas
cTaTbh 74 PefnepanbHOr0 KOHCTUTYLMOHHOMO 3akoHa "O KoHcTuTtyumoHHoM Cyae Poccminckon ®epepaummn’
3aKpennseT B Yncie TpeboBaHmi, NpeabaBAgeMbIX K KOHCTUTYLUOHHOMY CyA0MNPOM3BOLCTBY,
HeobX04MMOCTb NPY NPUHATUN PELLEHNS YYNTbIBaTb, MOMUMO MPOYEr0, CIOXKUBLLYHOCS
NPaBoONPUMEHUTESIbHYIO MPaKTUKY Y MeCTO 0CMapnBaeMOro rnooXXeHUs B CUCTEME NPaBOBbIX HOPM, 3TO He
ABSAETCA NPEnATCTBMEM ANS NPUHATUS KOHCTUTYyuUMoHHbIM Cyaom Poccuinckon ®egepaumm K
paccMoTpeHunto xanobbl C.B.dunatosa Ha cTaTbio 809 MK Poccuickon ®epepaunn B pegakuun,
NPYMEHEHHON CyAaMn B ero aese, B KOHTEKCTe LEeNCTBYIOLLEro NPpaBoBOro perympoBaHns, B TOM YuUC/e BO
B3aMMOCBSI3M C COAEPXKALLUMMCS B HEM NOHATUEM (MHCTUTYTOM) POCTOBLUNYECKUX MPOLIEHTOB.

1.4. Takum obpa3zom, NpegMeToM paccMoTpeHns KoHctutyumorHHoro Cyaa Poccuinckon ®epepaumm no
HacToALeMY AeNy ABNA0TCA:

cTaTbsa 809 MK Poccunckon ®epepaunv B pegakuum, LeNCTBOBABLUEN A0 BCTYMNIEHUS B CUAY
denepanbHOro 3akoHa o1 26 uionsa 2017 roga Ne 212-d3, B TON Mepe, B Kakoil Ha ee 0CHOBaHWUM B CMCTEME
[LeNCTBYIOLLEr0 NPaBOBOro perynpoBaHns, B TOM 4YuCje BO B3aMMOCBS3M C BBEAEHHbIM AaHHbLIM
depnepanbHbIM 3aKOHOM MOJIOXKEHNEM O POCTOBLLMYECKUX NMPOLIEHTAX, Cy4 pellaeT Bonpoc 06 yMeHbLUEeHUN
pa3Mepa NpoLLeHTOB 3@ NoJib30BaHWe 3aiMOM, NPeayCMOTPEHHOI0 AOrOBOPOM, 3aK/IO4EHHbIM [0
BCTYMNJIEHUS B CUNY AaHHOro defepasibHOr0 3aK0Ha ;
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YyacTb 3 cTaTbh 69 AMK Poccninckon degepaunn B TOM MeEPE, B KAKOM Ha €e OCHOBaHUWN B CUCTEME
[AENCTBYIOLLLEr0 NPaBOBOro PEryampoBaHns apbuTpakHbli cyn, pacCMaTpUBaloLLMIA B paMKax Aefla o
H6aHKpOTCTBE rpa)kaaHnHa 3asBeHne KpeauTopa o BKAoYeHUn TpeboBaHna B peecTp TpeboBaHuii
KpeanTopoB A0JHKHMKA, pa3peLllaeT BONpoc 06 nCTeYeHMN CPOKa NCKOBOW AaBHOCTM MO 3asBJEHHOMY
TpeboBaHMIO, BbITEKAKOLEMY M3 AOFOBOPa 3aliMa, B C/lyYae, Korga BCTYMUBLLUMM B 3aKOHHYIO CUJTY
pelleHnem cyaa obuien pUCaNKLMN MO paHee PaCCMOTPEHHOMY MeX Ay TEMMW XKe CTOPOHAMM, MO TEM Xe
06CTOATENLCTBAM U C MPUMEHEHMNEM TEX XKE NPABOBbLIX HOPM FPaXKAaHCKOMY Aefly 3asaBUTeNto (KpeanTopy)
0TKa3aHo B YA0B/IETBOPEHMM ero TpeboBaHNA, BbITEKAOLLEro U3 YKa3aHHOM0 AOroBOpa, B CBA3M C
NCTEYEHNEM CPOKa UCKOBOWN AABHOCTMW.

2. CornacHo KoHCcTuTyumm Poccuinckon ®egepaunm B Poccumn Kak B 4EMOKPATUYECKOM NPaBOBOM
rocyfapcCTBE rapaHTMPYOTCA eAUHCTBO 3KOHOMMYECKOro NPOCTPaHCTBa, CBOOOAHOE nepeMelleHne
TOBapOB, YC/Yr 1 PMHAHCOBLIX CPEACTB, NOAAEPKKA KOHKYpeHUun, cBoboaa S3KOHOMUYECKON
LeATeNbHOCTU; MPU3HAIOTCA 1 3aLLMLLAI0TCA paBHbIM 06pa3oM YacTHas, rocyfapcTBeHHasA, MyHULMNa bHas
N NHble hopMbl COBCTBEHHOCTHU; KaXKAbll MMeeT NpaBo Ha cBOBOAHOE NCMOJIb30BaHMe CBOUX CocobHoCTew
N NMyLLLECTBa NS NPeanpUHUMaTENIbCKON U NHON HEe 3arnpeLLeHHON 3aKOHOM 3KOHOMUNYECKOW
AeATeNbHOCTU; NPaBO YaCTHOM COBCTBEHHOCTU OXPaHAETCS 3aKOHOM; KaXX bl BNPaBe MMETb NMYLLIECTBO B
cobCTBEHHOCTU, BNafeTb, MN0Jb30BaTLCA U PACMOPSKATLCA UM KaK eANHOIMYHO, TaK U COBMECTHO C
APYTUMU; HUKTO HE MOXKET ObiTb JIMLLIEH CBOEr0 UMYLLIECTBA MHAYe Kak Mo pelleHunio cyaa (ctaten 1 m 8;
cTatbsa 34, yacTb 1; cTaTba 35, yacTn 1 - 3).

MpaBo cobcTBeHHOCTU 1 cBOBOAa AoroBopa, byay4nm HEOTHLEMIIEMBIMI 3/IEMEHTAMWN KOHCTUTYLIMOHHOI O
CTaTycCa JINYHOCTN, 06pa3yoLWUMN 0IHY U3 OCHOB KOHCTUTYLIMOHHOIO CTPOs Poccun, He ABNAOTCS, Kak
nocnefoBaTeNbHO NoAYEepPKMBaAETCA B peweHnax KoHctutyumnorHHoro Cyna Poccuinckon ®epepaunu,
abconoTHLIMK, HE NpeanosiaraloT X OCYLLECTBEHUS C HapyLeHeM npaB 1 cBo6OA UHBLIX WL, HE AOJKHbI
NPUBOANTbL K OTPULIAHWIO WA YMaeHWI0 Apyrux obwenpusHaHHbIX Npas 1 cBobon n MoryT 6biTb
OrpaHu4eHbl hegepanbHbIM 3aKOHOM B TON Mepe, B KaKOW 3TO HY)XHO A5 3alMTbl OCHOB
KOHCTUTYLIMOHHOIO CTPOS, HPAaBCTBEHHOCTW, 340P0BbA, NMPaB 1 3aKOHHbIX UHTEPECOB UHbIX JINL,
obecneyeHns 060poHbI cTpaHbl 1 6e30macHOCTM rocyaapcTBa (cTaTea 16; ctaTtea 17, 4acTb 3; cTaTba 55,
Yyactn 1 1 3, KoHcTuTyumm Poccuinckon ®epepaunn). Bo ncnonHeHne tpebosaHnii KoHCTUTYUMn
Poccuiickon ®epepalmu, B TOM Yynucne ee ctaten 2, 18, 19 (vactu 1 n 2), 71 (nyHKTHI "B", "X", "0"), 751 1
76 (4acTb 1), Ha (hepepaNbHOro 3aKOoHO4ATeNs BOo3/laraeTcs 0cobas 0OTBETCTBEHHOCTb, B CMJTY KOTOPOW OH,
cobnofgas NpMHLMMbI OPUANYECKOrO PaBEHCTBA, CNPaBeaMBOCTU U NOAAEP)KaHWNSA B3aMHOIo 4OBepus
rocynapcTBa v obwecTBa, LO/MKeH 06ecneynTb afleKBaTHOE NPaBOBOE PEryIMPOBaHNE Ha OCHOBe
ONTUMaIbHOr0 COrJlacoOBaHNA 3aKOHHbIX MHTEPECOB YNPaBOMOYEHHbIX CyObEKTOB, NX KOHTPAreHTOB U NHbIX
Yy4aCTBYOLLMX B rpakgaHckom obopoTe nny. O4HOBPEMEHHO eMY HaOAEXUT NPOoABAATbL 3ab0Ty 0 ToM,
4yTOObI BBOAUMBIE UM OrPaHUYeHNa NpaBa COBCTBEHHOCTU, CBOOOALI MPeANPUHUMATENLCKON AEATENBHOCTM
n ceoboabl foroBopa npegonpenensnncb 06bLEKTUBHON HEOBXOAMMOCTbIO B OXPaHe KOHCTUTYLMOHHO
3HAYUMBbIX LLleHHOCTeN, Bbln 060CHOBAHHBLIMK U COPa3MEPHbIMU, HOCUMAN OBLLNIA 1 abCTPaKTHBIA XapaKTep,
He HapyLlaJin aBTOHOMWIO BOJIN U UMYLLLECTBEHHYIO CaMOCTOATENIbHOCTb Y4aCTHWKOB COOTBETCTBYIOLLMX
OTHOLUEHWI, HE AONYCKaan HEMPaBOMEPHOro Ny6AMYHOro BMeLlaTeNbCTBa B YaCTHbIe Aena
CoBCTBEHHUKOB, KPEANTOPOB W LO/IKHWNKOB 1 BO BCSKOM CJlydae He Bblan n36bbITOYHBIMU U He BCTYMNanu B
npoTMBOpeYMe C 3agaden nogaepxaHusa banaHca 3aKOHHbIX MHTepecoB obLLecTBa 1 IMYHOCTH,
06yC/IOBNIEHHOr0 Pa3yMHbIM COMPSXXEHNEM MpecsieAyeMbIX LeNei N CPeacTB UX 4OCTUXKEHMNS
(nocTaHoBneHus oT 22 Hosbpsa 2000 ropa Ne 14-M, oT 24 despans 2004 roga Ne 3-T, oT 14 mas 2012 roga
Ne 11-M, oT 10 gekabps 2014 roga Ne 31-M, oT 15 heBpans 2016 roga Ne 3-M, o1 12 mas 2020 roga Ne 23-11,
oT 11 HoAbpsa 2021 roma Ne 48-M1, oT 27 pekabps 2022 roga Ne 58-I n gp.).

2.1. Onupascb Ha KOHCTUTYLIMOHHBIE NOOXeEHUS, paXx faHCKUA Kofekc Poccuinckon defepauny B CTaTbe
1 npoBo3rfawaeT OCHOBHbIE HaYyana rpaXK4aHCKOro 3aKOHOA4aTeNbCTBA. Tak, B COOTBETCTBMM C HEWN OHO
OCHOBbIBAeTCA Ha NPU3HAHMW PaBEHCTBA YH4aCTHUKOB PEryMPYEMbIX UM OTHOLLUEHWNIA, HEMPUKOCHOBEHHOCTH
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cobcTBeHHOCTM, cBOBOALI AOrOBOPa, HEAOMYCTUMOCTU MPOM3BOLHOrO BMELIaTebCTBa B YaCTHble gena,
HeobxoamMMoCcTy 6ecnpenaTCTBEHHOr0 OCYLLLECTBAEHNS rPpaXX 4aHCKUX nNpaB, obecnevyeHns BOCCTaHOBAEHMNS
HapyLUEeHHbIX MpaB, Ux cyaebHon 3awmnTbl (MYHKT 1). FpaxxaaHe v lpuanyeckue nvua npuobpeTtatoT n
OCYLLECTB/IAT CBOU FpaXkAaHCKMe npaBa CBOEN BOJIEN 1 B CBOEM MHTEpece, OHN CBOOOAHbLI B
yCTaHOBMIEHMUN CBOUX MpaB 1 06593aHHOCTEN Ha OCHOBE 40roBopa 1 B onpefeneHun nobbix He
NPOTMBOPEYaLLMX 3aKOHOA4ATENIbCTBY YCJI0BUI Aorosopa (NyHKT 2). Mpu yCTaHOBEHNUW, OCYLLECTBEHUMN U
3aLlmUTe rpaXkAaHCKMX NpaB v Npu UCAOSHEHUN FPaXKAaHCKNX 0653aHHOCTEN YHaCTHUKN FpaXKAaHCKMX
NPaBOOTHOLLEHWI OO/KHbI AENCTBOBATh A0OPOCOBECTHO (MYHKT 3), HUKTO He BMpaBe M3BJeKaTb
NPenMyLLLECTBO N3 CBOEr0 HE3aKOHHOM0 MM HeLOBPOCOBECTHOMO NOBEAEHNS (MYHKT 4).

B KayecTBe 0HOr0 13 UCTOYHUKOB 0653aTeNbCTB IpaXkAaHCKun Koaekce Poccuinckon ®epepamm
3aKpennseT Aorosop 3anMMa, npefycMaTpusas ciefytoulee. o TakoMy [0roBopy 3arMofasel, nepefaeT
nnn oba3yeTca nepeflaTb B COBCTBEHHOCTb 3aEMLUMKY AEHBLIU, BELLW, onpefefieHHble POA0BbLIMU
NpU3HaKaMu, nan LeHHble bymaru, a 3aemMwuk 0653yeTca BO3BpaTUTh 3aiMOAaBLYy TaKylo XXe CyMMy feHer
NN PaBHOE KOJIMYECTBO MOMYYEHHBIX UM BELLEN TOM0 Xe poAa WU KavyecTBa Mb0 Takmx e LeHHbIX byMmar;
eCc/in 3aMMOflaBLIEM SBNIAETCA FpaXKAaHWH, Or0BOP CYMTAETCA 3aK/Il0YeHHbIM C MOMEHTa nepeaayn CyMMbl
3ariMa UM gpyroro npegmeTa AOroBopa 3aeMLUKy Uav yKkasaHHoOMY UM aunuy (NyHKT 1 ctatemn 807). Ecan
MHOE He NpeayCMOTPEHO 3aKOHOM WM AOFOBOPOM 3aiiMa, 3aMOAaBeL, MeeT NpaBo Ha NnosyYyeHue C
3aeMLLMKa NpoLEeHTOB 3a MoJib30BaHWe 3aiMOM B pa3Mepax 1 B NopsaKe, onpefesieHHbIX JOroBopoM, a npu
OTCYTCTBUW B LOrOBOPE YCI0BMSA O pa3Mepe NPOLIEHTOB UX pa3Mep ONpefenseTcs Ko4eBon CTaBKon
baHka Poccuu, 0encTBOBaBLUEN B COOTBETCTBYIOLLME MEPMObI; pa3Mep NPOLLEHTOB MOXET BbITb
yCTaHOBJ/IEH B [OrOBOPE C NMPVMEHEHNEM CTaBKM B MPOLIEHTaX rO40BbIX B BUAE PUKCMPOBAHHON BEANYUHBI,
C NPUMEeHeHNeM CTaBKMW B NPOLLEHTax roOA40BbIX, BEANYMHA KOTOPO MOXET U3MEHATLCA B 3aBUCMMOCTHY OT
NpeayCcMOTPEHHbLIX [JOrOBOPOM YCNOBUIA, B TOM YUCJIE B 3aBUCMMOCTY OT U3MEHEHMWS MePEMEHHO
BENYMHbBI, MO0 MHLIM NYTEM, NO3BONAIOLNM ONPEAENNTb HaANeXallnd pa3Mep NPOLLEHTOB Ha MOMEHT KX
ynnaThbl; NPY OTCYTCTBUM MHOMO COrNalleHns NPOLEeHTLI BbIMAa4YMBalOTCA eXeMeCcsyHo A0 HS BO3BpaTa
3aiMa BKOYUTENLHO (MYHKTHI 1 - 3 cTaTby 809). 3aeMwuk 0653aH BO3BpPaTUTL 3aliMOAaBLY MOMYYEHHYIO
CYMMYy 3aliMa B CPOK U B MOpsifKe, KOTopble NMpeayCMOTPEHbI 4OrOBOPOM 3arMa (MyHKT 1 ctaTbu 810).
Takoe perysimpoBaHue B COBOKYMHOCTU CO cTaTbaMmn 317 1 n 421 'K Poccuinckon ®epepaunm 0b
ncnonHeHun o6s3aTensCTB 1M 0 cBoHBoAe A0roBOPa B NPUHLMNNAJILHOM MJiaHe cornacyeTcs C
YyCTaHOBEHHbIMW FPaXKAaHCKUM 3aKOHO4aTeNbCTBOM O6LLMMY NOOXKEHNAMMN O HEMPUKOCHOBEHHOCTY
COBCTBEHHOCTW, aBTOHOMUW BOAU Y UMYLLLECTBEHHOW CaMOCTOSATENbHOCTY CYOBEKTOB rparkAaHCKMX
NPaBOOTHOLLEHWI, HELONYCTUMOCTY MPON3BOLHOIO BMeLLIATeIbCTBaA B YaCTHble Aena, B TOM Yucie
CBAi3aHHble C onpejesieHneM LOroBopoM 3aMa pas3Mepa rnpoLeHTOB.

2.2. HapeneHne 3aeMuinKa 1 3aMoAaBLL/@ NPaBOM CaMOCTOATENbHO ONpeaensTh B LOroBOope pasmep
NPOLEHTOB, KOTOPbIE NOAJIEXAT HAYUCIEHWIO 3@ NONb30BaHME 3aeMHbIMI CpeACcTBaMu, B CUCTEME
LEeNCTBYIOLLEro NPaBoBOro PeryampoBaHns He MoOXXeT OblTb MHTEPNPeTUPOBaHO Kak obnagaHne MU HUYEM
He orpaHuyeHHon cBoboaon B 3ToM Bonpoce. CtaTba 1 K Poccuinickon ®epepaumm npsimo TpebyeT oT
YHaCTHMKOB Fpa>kAaHCKMX NPaBOOTHOLLEHWN AeACTBOBaTb AOBPOCOBECTHO NpW YCTaHOBEHUN,
OCYLLEeCTBJIEHNM 1 3alUMTe rPpaXX4aHCKUX NPaB U NPY UCNOJIHEHNW FPpaXKAaHCKMX 06s3aHHOCTeN n
3anpeLaeT M3BneKkaTb NPENMYLLECTBO N3 CBOEr0 HE3aKOHHOI0 NAn Hefo0bpoCOBECTHOrO NOBEAEHNS
(NyHKTBI 3 1 4), a ero ctaTbha 10 B Ynucae obLLMX NONOXKEHNIN FPaXX4AHCKOro 3aKOHOA4ATEeNbCTBA
cneunanbHO OroBapuBaeT, YTO He AOMYCKAEeTCs OCYLLeCTBEHUE rpaXKAaHCKMX NpaB UCKIIYUTENBHO C
HaMepeHneM NPUYMHUTL Bpes APpYroMy nLy, LencTBmsa B 06X04 3aKOHa C NPOTMBOMNPABHOW LIeNbI0, MHOe
3aBeflOMO He0OPOCOBECTHOE OCYLLECTBNIEHNE rpaX4aHCKUX Npas, U BBOAMT NPaBWso, COrIacHO KOTOPOMY
npw HecobnoaeHNN yKa3aHHbIX TpeboBaHWUA Cyh, apbuTpakHbIA AN TPETENCKMI Cy A C Y4ETOM XapakTepa
1 NOCNeACTBUMA JONYLLEHHOro 310ynoTpebneHna oTkasbiBaeT MLy B 3alUMTe NpUHaANexallero eMy npasa
MOSIHOCTbIO UM HYaCTUYHO B0 MPUMEHSAET UHbIE Mepbl, MPeAYCMOTPEHHbIE 3aKOHOM (MyHKTbI 1 1 2). K
ToMy e cTaTbs 307 Ha3BaHHOro Kofekca Bo3faraeT Ha CTOpoHbI fitoboro obs3aTenscTea TpebosaHme npu
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€ro yCTaHOBJIEHWW, UCMONHEHMM 1 MOC/IE NPeKpaLLeHna AeACTBOBaTb AO0OPOCOBECTHO, y4MTLIBas NpaBa u
3aKOHHbIE MHTEpPeChl Apyr Apyra, B3auMHO OKa3biBas HeobxoanMoe COAeNCTBMNE AN LOCTMXKEHNS Lenn
oba3aTenbCTBa, @ TakXXe NpefocTaBnss apyr apyry Heobxoaumyto nHhopMmauuio (MyHKT 3).

Vicxopsa 13 3Toro - ewe A0 BCTynaeHnsa B cuny defepasibHoro 3akoHa ot 26 wionsa 2017 roga Ne 212-03,
pononHmeLiero ctatblo 809 MK Poccuiickon degepaunm NyHKTOM 5, COrlacHO KOTOPOMY pa3Mep
MPOLLEHTOB MO AOrOBOPY 3alMa, 3aKJIIOYEHHOMY MEXAY FpakKAaHaMy UK MeXAy OpUaNYeCKMM NNLOM, He
OCYLLECTBASALWMM NPOoeCcCMoHaNbHON AeATENbHOCTY N0 NPeAoCTaBNeHN0 NOTPebnTensCKnxX 3aMoB, u
33aeMLLUNKOM-FpakAaHUHOM, B ABa 1 bosiee pa3a Npesbillalownii 06bI14HO B3MaeMble B NOA0OHbIX Ciyvasx
MPOLEHTLI 1 MO3TOMY ABASIOLLMACSA Ype3MepHO 0BpeMeHNTENbHEIM A5 AOJHKHMKA (POCTOBLLMYECKME
NPOLEHTHI), MOXXET BbITb YMEHbLUEH CYyA0M L0 pa3Mepa NPOLEHTOB, 06bI4HO B3MMaeMbIX NPY CPaBHUMbIX
obcTosTeNnsLCTBAX, - B CyAax ChopMmpoBanacb yCTOMYMBas NPpakTWKa, OCHOBaHHAsA Ha TOM, YTO
BO3MOXXHOCTb YCTAHOBMTb pa3Mep MpoLLEeHTOB Ha CYMMY 3aiiMa MO YCMOTPEHMIO CTOPOH A0roBopa He
nofpa3syMeBaeT MoJIHy0 CBOOOAY B ONpefeeHnn Takoro pasmepa 1 He 0cBoB0XKAaeT nx oT cobnoaeHuns
3anpeTa 3710ynoTpebasTb NpaBoM, BbiTEKaloWwero n3 ctatbh 17 (4acTb 3) KOHCTUTYLUMM POCCUMnCKOM
defepaumm N KOHKPETU3MPYIOLWMX ee HOpM AaHHoro Kogekca . B cyaebHbix akTax TpaanumMoHHO
obpallanocb BHUMaHNe Ha OTCYTCTBME Be3rpaHNMYHOM LOrOBOPHON cBOBOALI B ONpeAesieHn NPOLLEHTOB 3a
Nnosb30BaHMe 3aiMOM 1 Ha TO, 4TO B COMETaHUN C NPUHLMAOM AOOBPOCOBECTHOrO NOBEAEHNS YHaCTHUKOB
rPaAaHCKUX NPaBOOTHOLLEHWI COOTBETCTBYIOLLAsA HOPMa He NCKYaeT 0653aHHOCTb Cyla OLLEHUTb
YC/I0BUS KOHKPETHOro AOroBopa € TOYKM 3PEHMS pa3yMHOCTU 1 CipaBefnmBocTn. C OAHON CTOPOHbI, 3TU
YCJI0BUS HE OO/KHbI ObITh SBHO 0BPEMEHNTENBHBIMU A5 3aEMLUMKA, @ C APYrON - He MOryT
MFHOPMPOBATLCS U MHTEpecCkl KpeanTopa. Kak cnefcTeue, Cyabl MPUXOAUAN K BEIBOAY, YTO BCTPEYHOE
npefocTaB/ieHne He MoXeT BblTb OCHOBAHO Ha HecrnpaBeaMBbIX LOrOBOPHLIX YCNOBUAX, HAJIM4YMe KOTOPbIX
HaLNIeXUT KBaAN(MLUMPOBaTb Kak Hef0bpoCOBECTHOE NOBEAEHNE, @ B C/ly4Yae O4EBMAHOM
Hecopa3MepHOCTM TpeboBaHMI KpeanTopa O B3bICKaHMM NPOLLEHTOB N0 A0r0BOPY 3aliMa Takue TpeboBaHmA
J0JKHbI PAaCCMaTPUBATLCSA B Ka4eCTBE MOMbITKN NOAYYUTb HEOCHOBaTENbHOE oBoralleHne n He nogaexaT
yOoBneTBOpeHUIO (onpeaeneHne Boicwero ApbutparkHoro Cyna Poccuinckon ®enepauun ot 19 nekabps
2012 ropga Ne BAC-16905/12 no geny Ne A32-5274/2011, onpeneneHus BepxosHoro Cyaa Poccninckonm
®epepaumm oT 29 mapTa 2016 roga Ne 83-KI'16-2 n ot 28 pespana 2017 roga Ne 16-Kr'17-1,
noctaHoBneHne ApbuTtpaxkHoro cyaa CeBepo-KaBka3ckoro okpyra ot 18 aHBapsa 2018 roga Ne
®08-10323/2017 no geny Ne A32-38485/2016 n ap.).

®epnepanbHbIM 3aKOHOM OT 26 wions 2017 roga Ne 212-®3 B fONOJIHEHWE K FapaHTUAM 3aLUUTbI NpaBs
3aeMLLUVKA, BbITEKAKOLWMM 13 00LLNX MOI0XKEHWI FPaXKAaHCKOro 3aKOHO4aTeNbCTBa, B CTaTbio 809 'K
Poccuinckon degepaumm BHECEHA HOPMa O TOM, YTO pa3Mep NPOLLEHTOB MO 40OroBOpY 3arMa,
3aKJII04EHHOMY, B YaCTHOCTU, MEXAY rpa)kfiaHaMu, KOrfa OH ABASeTCs Ype3MepHo obpeMeHUTeNbHbIM A5
LOJDKHMKA, MOXKET ObITb YMEHbLUEH CYA0M 40 pa3Mepa NPOLEHTOB, 0O6bIY4HO B3MMaEMbIX NPW CPaBHUMbIX
obcTosTenscTBax. [JaHHas HopMa Mo CBOEMY CMbIC/Y, HE Mpeaonpenenas peLleHne cyia no 3asaBaeHHOMY
TpeboBaHuIo, B TOM YMCJIE B HaCTW CHMXKEHNSA MPOLEHTOB (4TO OTHOCUTCS K ANCKPELMN Cyaa 1 3aBUCUT OT
thaKTU4eCKux 06CTOATENLCTB KOHKPETHOrO Aena), TeM He MeHee npeanosiaraeT 0653aHHOCTL Cyfa
OLEHNTb 3a5BIEHHYIO KPEANTOPOM KO B3bICKaHWNIO CYMMY MPOLIEHTOB C TOYKM 3pEHNS ee CrpaBeaMBoOCTY 1
OTCYTCTBUS B AENCTBUAX KPeAUTOpPa NPN3HAKOB 3/10ynoTpebneHns npaBom.

2.3. Kak cnepyeT M3 NyHKTa 2 CTaTbMl 4 1 NyHKTa 2 cTaTbk 422 'K Poccuinckon depepauum , ecav nocne
3aKJ/I04eHNS LOroBopa NPUHAT 3aKOH, YCTaHaBAMBAIOLWNA AN €ero CTOPOH MHble MpaBuia, Yem Te, KoTopble
LeCTBOBAJIM NPY 3aK/0YEHUN AOroBOpa, YC/I0BUS 3aK/IIOYEHHOr0 LJOroBOpPa COXPaHSAT cuiy, 3a
NCKJIIO4YEHMEM CNly4aeB, KOTrAa NPUHATbIM 3aKOHOM NPefyCMOTPEHO pacnpocTpaHeHne ero 4encTens Ha
OTHOLLEHNS, BO3HMKLUMNE U3 paHee 3aKJI0YEHHbIX AOrOBOPOB. DTO COrfacyeTcs ¢ 06LWMM NPUHLMMNOM
LeCTBMSA 3aKOHa BO BPEMEHMU, COrslaCHO KOTOPOMY TOJIbKO 3aKOHOaTe b BNpaBe pacnpoCcTpaHUTb HOBbIE
HOPMbI Ha (haKTbl Y MOPOXKAEHHbIE MW NMPABOBbIE NOCAEACTBMNSA, KOTOPbIE BO3HUK/W [0 BBEAEHUS 3TUX
HOpM B AeNCTBME, T.e. NpuaaTh 3aKOHy 0bpaTHyto cuiy (onpepeneHns KoHCTUTyumnoHHoro Cyaa
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Poccuinckon ®epepaumm ot 1 gekabps 2009 roga Ne 1549-0-1, oT 24 ceHTabpsa 2012 ropa Ne 1747-0, oT 29
AaHBaps 2015 roga Ne 211-0O n gp.). lNoToMy npefyCMOTPEHHOE YacTblo 3 CTaTbh 9 deflepasibHOMO 3aKOHa
oT 26 miona 2017 roga Ne 212-®3 npaBuio 0 TOM, YTO MONOXKEHNA faHHOro Kofekca B pefakumm LaHHOr o
defepanbHOro 3akKoHa NPUMEHSOTCA K AOF0BOpPaM, 3aK/Il0O4EHHBLIM NOC/e OHSA ero BCTYMNJIeHUS B CUNY, He
BbIXOAWUT 3a PaMKN ANCKPELMNOHHBIX MOJIHOMOYMIA 3aKOHOAaTeN .

BmecTe ¢ TeM, NOCKOJIbKY NMYHKTY 5 cTaTbn 809 'K Poccuinckon Penepaumm opMasbHO He NpuaaHa
obpaTHas cuna, B cyaebHoOM NpakTUKe, paHee OPUEHTUPOBAHHOM B aHAIOrMYHbIX CUTYaLMaX Ha
npumeHeHne obwmnx NonoXxeHnn ctaten 1 n 10 naHHoro Kogekca , Co34aeTCs BO3MOXXHOCTb
NHTEPNpPEeTNpPOBaTb TaKOE PeLLEHNE 3aKOHO4ATENA KaK YKa3aHne Ha TOo, YTO BOMNPOC O CNpaBeaMBOCTU
(copa3sMepHOCTK) MPOLEHTOB 3a MOMb30BaHNE 3aiMOM HE BXOAUT - C Y4eTOM npuHumnia ceoboabl 4oroBopa
- B NpeaMeT cyaebHom OUEeHKIM Npu pacCMOTpeHUN cyaammn TpeboBaHUA N3 0OroBOPOB 3alMa,
3aKJIKOYEHHbIX 00 BCTYMNeHUs B cuny ®efepasibHOro 3akoHa ot 26 mnonga 2017 roga Ne 212-03.
CoOTBETCTBEHHO, CTAaBUTCA NOL COMHEHME BO3MOXHOCTb 3aeMLUMKa BOCNOJIb30BaThCA FrapaHTUAMMU,
npenycMOTPEHHbLIMU 0BLLIMYK MONOXKEHNAMN FPaXAaHCKOro 3aKOHOAATENbCTBA, A5 3alWThl OT
HecnpaBe4 /IMBbIX MPUTA3aHMI KpeanTopa B YacTn TpeboBaHns 06 ynnaTe NpoLeHTOB.

OnHako camo no cebe oTCYTCTBME HEMOCPEACTBEHHOIO YKa3aHUs 3aKOHOAATENS HAa BO3MOXHOCTb
npuMeHeHns nyHkTa 5 ctatbn 809 MK Poccuinckon ®epepaumm ¢ 0bpaTHON CUAON HE JOJIKHO
BOCNPUHNMATLCA KaK BBEAEHME OrPaHUYEHUI NpaBa 3aeMLLMKa, 3aKNI04MBLUErO AOMOBOP 3aiMa A0
BCTYNJieHNs B cuny deaepanbHOro 3akoHa ot 26 uwonsg 2017 roga Ne 212-03, Ha cyfebHyto 3aluTy 1 BOBCE
He NpenaATCTBYyeT eMy UCMOJIb30BaTh B LIeSAX 3alMThbl OT ABHO HECMPaBeL/IMBbLIX MPOLEHTOB,
YCTa@HOBJIEHHbIX COrJlalleHneM C 3aMoaBLEM, OrPaHNYEHMNE POCTOBLLMYECKNX MPOLLEHTOB, B TOM YMCIE C
y4yeToM cynebHOM NpakTNKK, CI0XKMBLLENCSA A0 BHECEHMA N3MEHEHWI B 3Ty CTaTblo. BoiTekatowwue n3
ctaten 8 (4acTtb 1), 17 (yactu 1 n 3), 34 (vyactb 1), 55 (4acTb 3) n 75 1 KoHCTUTYUumn Poccumnckom
depnepaumm 3anpeT 310ynoTpebneHns npaBom, NpMHUMN SO6POCOBECTHOCTY NPK OCYLLECTBIEHUN
rpaKaaHCKux npas 1 TpeboBaHne cbanaHCMpOBaHHOCTY NMpaB 1 06593aHHOCTEN CTOPOH B AOrOBOPE Ha
OCHOBE MPMWHLMMNOB paBEHCTBa M CNPaBea/IMBOCTM M3HaYalbHO He npeanosiaraan abcontoTHom ceoboabl
CTOPOH [0OroBopa 3aiiMa B onpeneseHnmn NpoLLeHTOB 3a NOJIb30BaHNE 3aEMHbIMK CpeacTBaMu, a MOTOMY
ponosHeHne ctatbn 809 MK Poccunckon ®efepalmm NyHKTOM 5 0 poCTOBLUMYECKMX MPOLEHTaX Ha CaMOM
[lesfie He NOBJIEKJI0 YCTaHOBIEHNS HEM3BECTHbLIX paHee NpaBui yMeHbLUIeHUs pa3mMepa NPoLLeHTOB 3a
NnoJib30BaHWe 3aMMOM, a (PaKTUYECKMN YTOYHMUIO NOPSLOK TaKoro YMeHbLUeHNA. BBeas B peryanposaHme
[IOroBOpa 3aliMa KaTeropmio pOoCTOBLUMYECKUX MPOLEHTOB, 3aKOHO4aTeNb MWL obecneynn pa3BuTre yxe
BbipaboTaHHOro cynebHol NpakTMKon Nogxona, KOpPeCcnoHANPYOLLEr0o KOHCTUTYLIMOHHBLIM NMpeanncaHnsM.
BHeceHHble B cTaTblo 809 'K Poccminckon ®egepaunm M3MEHEHNA HanpaB/eHbl Ha YCUNEHNE FrapaHTui
npaBs 3aeMLLMKa OT B3bICKAHUSA C HEr0 ABHO Ype3MepHbIX MPOLLEHTOB. B CBA3MN C 3TUM U C y4eTOM NpUHLMNa
noALepXaHnsa OOBEPUS K 3aKOHY 1 OeNCTBMAM rocyaapcTea caM no cebe BbIBOA CyLa 0 HE06X0ANMOCTU
NPVMEHNTb K CMOPY paHee AeNCTBOBaBLUYIO pedaKLMIo 3TON CTaTby HE MOXKET NPenaTCTBOBaTb
NOJIHOLEHHOW cyaebHOol 3almuTe NHTEPECOB AO/HKHINKA W MO A0roBOpaM 3aMa, 3aK/Il04eHHbIM A0
BCTYNAeHns PefepanbHOro 3akoHa oT 26 uiond 2017 roga Ne 212-03 B cuny, No KpanHen mepe Korga
npenycMoTpeHHbIe UMUK MPOLLEHTHI C 04EBUAHOCTbLIO MMEIOT IKOHOMUYECKM He 060CHOBaHHbI XapaKTep.
OTKa3 e cyfa CHU3UTb HeCnpaBeaIMBO BbICOKME MPOLEHTLI UCKAOYUTENBHO MO MOTUBY TOrO, YTO AOrOBOP
3a/iMa 3aKJ/04eH OO0 BHECEHMS U3MEHEHUI B 3TY CTaTblo, He oTBeYan bbl 3afadve obecneynTb HagneXxaluni
6anaHc npaB 1 0643aHHOCTEN CTOPOH, 3aKJIYMBLUNX AOFOBOP, @ TakXXe NPenaTcTBOBa Obl KaXXA0M 13 HUX
NoJIb30BaTbCA MPABOM Ha MOJIHYI0 U 3hEKTUBHYIO CyaebHYI0 3aLlLUTY 1 MPaBOM 3alliuLLaTb CBOU NpaBa
BCeMu cnocobamum, He 3anpeLleHHbIMN 3aKOHOM (CTaTbs 45, 4acTb 2; CTaTbs 46, 4acTb 1, KOHCTUTYyuUMn
Poccunckon ®egepaumm).

CnepoBaTenbHO, cTaTbha 809 MK Poccuinickon degepaunn B pefakuum, LeNCTBOBaBLLEN A0 BCTYMNEHUS B
cnny ®epepanbHOro 3akoHa ot 26 nons 2017 roga Ne 212-®3, He NnpoTUBOpPeYNT KOHCTUTYLMN POCCMNCKON
depfepaumm B TOM Mepe, B KAaKOW B CMCTEME AeNCTBYIOLLErO NPaBoBOr0 PErynpoBaHNs OHa He MOXeT
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CNYXXUTb POPMasbHbIM OCHOBAHUEM A5 0TKa3a - NPW Haan4Ynm K TOMYy 00 bEKTUBHBLIX 0BCTOSATENLCTB - B
paccMOTPEeHMK CyoM Bonpoca 06 yMeHbLUEHNN pa3Mepa MPOLLEHTOB 3a N0JIb30BaHNE 3aiMOM,
npenycMOTPEHHOIr0 AOrOBOPOM, 3aK/O4EHHbBIM A0 BCTYMNAEHNA B CMAY AaHHOro deaepasibHOro 3akoHa ,
NPU3HaBLLEro UX POCTOBLUNYECKMMU. [puaaHNne Ha3BaHHOMY 3aKOHOMOJI0XKEHMNIO NHOTO 3HAYeHMA
pacxoamnnocb 6bl C rocy4apCTBEHHbIMU FapaHTUAMM cyaebHon 3aLnTbl NpaBa cobCcTBEHHOCTY 1 cBOBOALI
[I0roBopa, yCTaHOBNEHHbIMK cTaTbaAMK 17 (4acTb 3), 18, 19 (yactn 1 n 2), 34 (vacTtb 1), 35 (4acTb 1), 45
(4acTb 2), 46 (4acTb 1) n 75 1 KoHcTUTYyumn Poccunckon depepauun.

3. KoHcTuTyums Poccuinckon ®egepauum yCcTaHaB/IMBAET, YTO YEN0BEK, ero npasa 1 cBoboabl ABNAOTCA
BbICLUIEN LLeHHOCThI0, @ MpU3HaHue, cobnogeHne 1 3awmuTa npas 1 cBobog - 06593aHHOCTLIO roCyAapcTBa
(cTaTba 2); byay4m HenocpeACTBEHHO AeNCTBYOWMUMI, NpaBa U cBOOOAbI Ye/0BEKA U FpaXk4aHUHA
onpeLensoT CMbIC/, COAEepXaHUe U MPUMEHeHNEe 3aKOHO0B, AeATe/IbHOCTb 3aKOHOAATeIbHOW 1
NCNOJIHNTEIbHOM BJIAaCTW, MECTHOIO CamMoynpaBfieHuns 1 obecnevynBaloTca npaBocyamem (CTaTbs 18); Bce
paBHbI Nepes 3aKoHOM 1 CyAoM (CTaTbs 19, 4acTb 1); KaxXAoMy rapaHTMpyeTcs cynebHas 3alWmTa ero npas
n ceobog, a peweHnsa n gencrTena (6e3nencTene) opraHoB rocy1apCTBEHHON BIACTW U MECTHOMO
camoynpaBfieHuns, obecTeeHHbIX 06beANHEHNI N LOMKHOCTHbIX AL, MOryT BbiTb 06>KanoBaHbl B Cy L
(cTaTbs 46, YacTn 1 1 2).

LleHHOCTb NpaBa Ha cyaebHylo 3almnTy Kak Ba)KHelLwel KOHCTUTYLIMOHHON rapaHTmM BCEX APYrux npas u
cB0601 COOTHOCUTCS C 0COBbIM MecToM cyaebHOoN BnacTn B CUCTEME pa3feneHns BlacTen, ee
npeporaTneBamMu, BoliTeKatowwmmm n3 ctaten 10, 11 (vacTb 1), 18, 118, 120 - 122, 123 (4acTb 3), 125, 126 1
128 (yacTb 3) KoHcTuTyuum Poccninckon degepaumm, No 0CyLLLECTBAEHNIO NPaBOCYANS MOCPEACTBOM
KOHCTUTYLMOHHOI O, FPakAaHCKOoro, apbuTpaxHoro, aodMUHUCTPATUBHOIO W YrOJI0BHOIO
CyO0MpPOU3BOACTBA, @ TaKXXe 3Ha4YEHUEM MPUHATLIX CyLaMUN pelleHnid Kak roCy4apCTBEHHbIX NPaBOBbIX
aKTOB, MMetoWwmnx obLieoba3aTeNbHbI XapakTep. ITUM, B CBOK 04epedb, AETEPMUHUPOBAHA
Heobx04MMOCTb NOAHOLLEHHOro obecneyeHuns cnpaBefaMBOCTU, HE3aBUCMMOCTH U BecnpncTpacTHOCTH
cynebHom 3aWuThl, 4TO SBNSeTCS 6€3yCNOBHOW LIeSbio roCyjapcTBa NpW NOCTPOEHNUN MexaHn3Ma cynebHow
BJIACTX 1 NpW onpeaeeHnmn nopsaka oTnpaBsieHNs NpaBocyans.

PackpbiBas npupoay npasa Ha cynebHyto 3awmTty, KoHCTUTYLUMOHHbIN Cya Poccninckon depepaumm
Hen3MeHHO noayepkuBan (noctaHoBneHns oT 25 nekabps 2001 roga Ne 17-M, oT 11 masa 2005 roga Ne 5-M,
oT 21 pekabps 2011 roga Ne 30-M, o7 13 anpena 2017 roga Ne 11-M, oT 28 okTabpsa 2021 roga Ne 46-M, oT
31 anBaps 2023 roga Ne 5-11 n gp.), 4TO OHO:

npeanosaraeT Haanyne NHCTUTYLMOHANbHbIX U NPOLIECCYasibHbIX MEXAHU3MOB, KOTOPbIE MO3BOASAIMN Dbl
peann3oBaTb AaHHOE NPaBo B NOJIHOM 06beMe 1 obecneynTb 3hPEKTMBHOE BOCCTAHOBJIEHNE B NPaBax
NnocpeaCcTBOM NpPaBoOCYAUsl, 0TBeYatolero TpeboBaHNsSM CnpaBeaIMBOCTM, HE HapyLlas npu 3ToM
Hagnexawun 6anaHc Mexay 4acTHbIMU 1 NYBANYHBIMU NHTEpeCcaMu;

O3HavaeT npenocTaBneHne KaXxAoMy AOCTyNa K Cyay, BKJYas onpeaesneHne yCcioBmMn n nopaaka
peanunsauny npaea Ha cyaebHoe 06XxanoBaHMe, YTO HE AOJKHO OTMEHSATL UK yManaTb NpaBa U cBoboabl
4yesnoBeKa U rpakAaHnHa, orpaHNyeHnst KOTOPbIX MOTYT BbITb NPU3HAHbLI AOMYCTUMbIMMK, TOJILKO €CIN OH
ABNSAOTCS COPa3MePHbIMU 1 BbI3bIBAOTCA HEOOXOAUMOCTbBIO 3aLMThl KOHCTUTYLMOHHBIX LLEHHOCTENR;
nogpasyMeBaeT - HE3aBUCUMO OT BuAa CyA0Npon3BoacTBa - obecrnevyeHne nocnegoBaTesbHOM
roCcyaapCTBEHHOW 3alUnTbl NpaB, cBOBOA 1 3aKOHHbIX MHTEPECOB rpaXkaaH 1 nx 0bbeanHeHuNn,
HanpaBJIEHHOM Ha AOCTMXXeHMe CTabuabHOCTK, oNpeaeneHHOCTM U NPeacKa3yeMOCTI NPaBOBbLIX COCTOSHUN
(cTaTycoB) cy6bbEKTOB NPaBOOTHOLLEHWUI C Y4ETOM CreunduKkn KaTeropuin Cropos;

AVKTYeT NoTpebHOCTb B ONTMMasIbHOM COrlacoBaHWM OTAENbHbIX BUAOB NpoLEecca, KoTopoe
NPUMEHUTESIbHO K pa3HbiM cnocobam u npoueaypam cynebHoin 3awmnThbl uckaoYdano bbl 0TCTyneHne oT
KOHCTUTYLMOHHbIX MPUHLIMMOB, JIeXaLLMX B OCHOBE OpPraHM3auumn CyfoB U X OeSTEeNbHOCTU Mo
OCYLLEeCTBJIeHUIO NPaBOCyAus, BKoYas obeobasaTenbHbIN XxapakTep CyaebHbIX pelueHuni.

3aKpennss npaBo Ha CyaebHyI0 3alMTy 1 €AUHbIE, YHUBEPCabHbIE MPUHLMUMLI OpraHu3aumm cynebHowm
BJIACTW W OTMNpaB/ieHnsa npaBocyauns, KoHctutyumns Poccuinckon degepaunm HENOCPeaACTBEHHO He
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yCTaHaBAMBaeT npoLueccyanbHbiX Npasua. OTBETCTBEHHOCTb 3a UX YperyampoBaHue, B Cuay ee ctaTen 71
(MyHKTBI "B", "r", "0") n 76 (4acTb 1), BO3/10>XKEHA Ha (hefepasibHOro 3aKoHoAaTeNs, KOTOPbLINA, onvpasch Ha
KOHCTUTYLMOHHbIE LeNn U LLEHHOCTK, MOJHOMOYEH - UCXO0AA N3 00 BbEKTUBHBLIX 0COBEHHOCTEN OTAENbHbIX
BMIOB Cy[0ONPOM3BOACTBA U B Npefesiax NpefoCcTaB/IeHHON eMy ANCKPpeLun - onpeaennTb NpucyLine
Ka)KgoMy 13 HUX AuhepeHLnpoBaHHbIe MpoLefypbl OpraHu3aumm u oCcyLWeCcTBIEHNS, He fonycKas npu
3TOM OTCTYMJIEHNS OT 0BLWMUX NPUHLMMOB CNPaBeaMBOro NpaBoCcyans.

3.1. ApbuTpaxkHbI NpoueccyanbHbii Kogekc Poccminckon deagepaunmn, pernaMeHTMpys nopsagok
apbuTparkHoro cyaonpon3BoACTBa, NPefyCMaTPUBAET, YTO NPaBoOCyane B Chepe NpeanpUHNMaTENbCKOM 1
NHON 3KOHOMUYECKON AEeATENbHOCTY OCYLLECTBASETCA apbuTpaKHbIMK Cyaamu, 06pa3oBaHHLIMK B
cooTBeTCTBUMN C KOHCTMTyumen Poccunckon ®epepaumm n denepanibHbiM KOHCTUTYLNMOHHBIM 3aKOHOM,
nyTem paspeLleHns SKOHOMNUYECKUX CMOPOB N PaCCMOTPEHUSA NUHbLIX e, OTHECEHHbIX K UX KOMMNEeTeHLNUN
LaHHbIM KoLeKCoM 1 ApyruMu efepasibHbIMU 3aKOHaMK, Mo npaBuiaM, yCTaHOBIEHHbIM
3aKOHO4ATeNbCTBOM O CYAONPOM3BOACTBE B apbuTpaxkHbix cyAax (CTaTbs 1); MOpsSAoK CyLONpPOM3BOACTBA
B apbuTpaxHbIx cynax onpegenseTtca KoHCTUTyumen Poccuinckon ®epepaumnmn, PenepanbHbiM
KOHCTUTYLMOHHbIM 3aKOoHOM OT 31 aekabpsa 1996 roga Ne 1-OK3 "O cynebHom cncteme Poccumnckon
depepaumnn", PegepasibHbIM KOHCTUTYLMOHHBIM 3aKOHOM 0T 28 anpensa 1995 roga Ne 1-©K3 "06
apbuTpaxHbix cyaax B Poccminckon ®epepaummn”, naHHbIM KogekCcom 1 NpUHUMaeMbIMI B COOTBETCTBUN C
HUMW Opyrumn hefepanbHbIMU 3aKOHaMK (4acTb 2 cTaTbh 3).

OLHUM 13 TaKMX 3aKOHOB, COAEPXaLLuX - Hapaay ¢ ApbuTpa>kHbIM NpoLleccyasibHbIM KOLEKCOM PoCCMNCKON
denepaumnm - 4ONONHUTENbHBIE (CMeUnanbHble) NpaBuia Cya0Npon3BOACTBa B apbUTparkHbIX Cyaax,
ABnseTca GenepanbHbli 3aKOH 0T 26 okTA6ps 2002 roga Ne 127-®3 "O HECOCTOATENBHOCTM
(6baHKpOTCTBE)", KOTOPLIN NpeaycMaTprBaET, YTO Aefla 0 6aHKPOTCTBE Kak IOPUANYECKUX, Tak 1
PU3NYECKMX NNL, pacCMaTpUBaloTCA apbuTparkHbIM CyoM (MYHKTbI 1 1 2 cTaTby 6), U OrOBapuBaeT, 4TO
Aena o 6aHKPOTCTBE IOPUANYECKUX NNL, U FPpaXKdaH, B TOM YUC/e U UHAMBUAYaNbHbIX NpeanpuHUMaTenen,
paccMaTpPMBAOTCS MO NpaBuiaM, NPefyCMOTPEHHBIM AaHHbIM KoLeKCcoM , C 0CoBeHHOoCTAMN,
YCTaHOBJ/IEHHbIMU OaHHbIM PefepasibHbIM 3aKOHOM (MYHKT 1 cTaTbmn 32). U3 cka3aHHOro 6e3ycnoBHo
cnenyeT, 4TO Npy pacCMOTPeHMK gen o baHKpPOTCTBe, BKIOYasA Aesla 0 6aHKPOTCTBE rpaXkaaH,
NPVMEHEHNIO NoanexaT obLime HoOpMbl JaHHOro Kofekca , eCnm TONbKO Ha3BaHHbIM PefepasbHbIM
3aKOHOM He 3aKpenJieHbl 0COBEHHOCTU NX peanm3aunn. ITO 03HAYAET, YTO NPU PaCCMOTPEHUN fena o
6aHKpPOTCTBE rpaXkAaHnHa Ha apbuTpaKHbIA Cya B MOJIHOM Mepe pacnpoCTpaHAeTCs rnaea 7
"[lokazaTenbCTBa 1 foKa3biBaHMe" AMK Poccuiickon ®efepaumm , B KOTOPOW, B YHaCTHOCTU, COAEPXKUTCS
CTaTbsA 69, NpeaycMaTpUBaIOLLAsA B HacTK 3, 4TO BCTYNMBLUEE B 3aKOHHYIO CUJTY pelleHmne cyga obuien
IOPUCAMKLIAM NO paHee paCCMOTPEHHOMY rpaXkAaHCKOMy Aeny obsi3aTensHo ang apbutpakHoro cyaa,
paccMaTpuBatoLLero fesno, no sonpocam o6 o0bcToAaTensCTBax, ycTaHOBNEHHbIX pelleHneM cyaa obLen
IOPUCOVKLAN N UMEIOLLMX OTHOLLIEHWE K nLaM, y4aCcTBYIOWNM B Lefie.

OcBoboXaeHMe 0T AOoKa3blBaHWUA MO BONPOCY 06 06CTOATENbCTBAX, YCTAaHOBEHHbIX BCTYMMBLLMM B
3aKOHHYI0 CUJTy PeLleHneM Cyaa obLieln IpUCANKLAN N UMEIOLLMX OTHOLIEHMWE K IMLaM, Y4aCTBYIOLMM B
fene, paccMaTpmMBaeMoM apbuTpa>kHbIM Cy0OM, OCHOBAHO Ha NPU3HaHWM NPEOANLNANBHOCTY BCTYMUBLLINX
B 3aKOHHY10 cuay cyaebHbix akTos, 0bnagaowmx Takxe cBoncTeamm obsa3aTenbHOCTH,
HEOMPOBEPXKUMOCTW, NCKOYNTENBHOCTM U UCMONHUMOCTW. B NpOTMBHOM Ciyyae He NCKaYanach Obl
CMTyauus, Korga akTbl apbuTpa>kHbIX CYA0B BbIHOCUINCH Bbl C OTpUL@HMEM 06CTOATENLCTB, paHee
YCTaHOBJ/IEHHbIX PELLEHNAMMN CY0B OOLLEN IOPUCANKLNNW, YTO, BMPOYEM, HE NpeanonaraeT NnpuaaHns
npelanLnansHoOCTH CyaebHbIX pelleHunin 6e3rpaHnYHOro 3Ha4YeHNS.

3.2. o cMbICy NpaBOBbIX NO3MLNUNA, ChOPMYINPOBaHHbLIX KOHCTUTYUMOHHLIM Cyaom Poccuinckom
®epepaumnm B MNMocTtaHoBneHUn oT 21 nekabpsa 2011 roga Ne 30-MN n OnpenenerHnmn ot 6 HOsS6pa 2014 roaa
Ne 2528-0, npu oLeHKe npelnanLnanbHOCTK CyAebHbIX aKTOB HYXXHO UMETh B BUAY ClieayloLLee:
LENCTBYIOLWME BO BCEX BUAAX CyA0Npon3BOACTBa 0bLiMe NpaBuna pacnpeneneHns bpemMeHn LoKa3biBaHNA
npeaycMaTpuBaloT 0CBOOOXKAEHME OT AOKa3blBaHUSA BXOAALLMX B NpeaMeT [oKa3blBaHNA 06CTOATENbCTB, K
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4YUCNy KOTOPbIX MpoueccyasbHOe 3aKOHOA4ATEeIbCTBO OTHOCUT 06CTOATENbCTBA, YCTAHOB/IEHHbIE
BCTYMMBLUNM B 3aKOHHYIO Cuy CyAebHbIM peLleHneM no paHee pacCMOTpeHHoMY aeny (ctatbs 90 YIMK
Poccuinckon ®egepaumm , ctatbs 61 MK Poccuinckon ®epepaumm , ctatbs 69 AMNK Poccninckon Gegepauun
n ctaTba 64 KAC Poccuinckon ®epepaumm ), 4To 06yC/IOBSIEHO BbITEKAIOLLIMM U3 NpeporaTus cyaebHom
BJIACTW HageneHneM cynebHbIX peLleHnin 3aKoHHON CUON;

Npr3HaHWe NpeanumanbHOro 3HadyeHmns cyaebHoro pewenmns, byayin HanpaB/eHHbIM Ha UCKIIOYEHNE
KOH(NKTa, obecneyeHne cTabunsHoOCTM 1 06Lleob53aTeNbHOCTM CyaebHbIX akTOB, NPeAnosiaraeT, YTo
(haKTbl, yCTaHOBAEHHbIE CYA0M MPY PAacCMOTPEHMM OAHOMO Aena, Bipedb A0 UX ONPOBEPXKEHUS
NPUHMMAIOTCS APYriuM CyA0M Mo APYroMy Aefly B 3TOM XK€ UM B MHOM BMAE Cy4onpoM3BOACTBa, eC/IN OHN
UMeIT 3HaYeHre AN pa3peLlleHmnsa LaHHOro Aena, YTo CYXKUT CpefcTBOM noagepxaHums
HenpoTMBOPEYNBOCTN CyAebHbIX akTOB U 0becneynBaeT LENCTBME NPUHLMMNA NPaBOBON ONPeLEeNeHHOCTH;
HageneHne cyaebHbIX pelleHnin, BCTYNMUBLUNX B 3aKOHHYIO CUy, CBOMCTBOM MpeloanuumansHocTu - cepa
AncKpeunn enepasbHOro 3aKoHoAaTens, KoTopbii Mor 66l MpMBerHyTb 1 K Apyrum cnocobam
obecneyeHnss HENPOTNBOPEYMBOCTU CyebHbIX aKTOB B MPaBOBOW CUCTEME, HO He BrpaBe He YCTaHOBUTbL Te
WAWN NHble MHCTUTYThI, HEOOX0AMMbIE AN OOCTUXKEHNS LaHHOW Lenw;

BBeZleEHNE UHCTUTYTa npetoanunn TpebyeT cobnioaeHmnsa banaHca Mexxay TakKUMU KOHCTUTYLMOHHO
3alMLLLAEMbIMM LLEHHOCTAMU, Kak 0611e06583aTeNbHOCTb Y HEMPOTUBOPEYNBOCTb CyAebHbIX pelleHnii, ¢
OLHOWM CTOPOHbI, M HE3AaBMCUMOCTb CyAa W COCTSA3aTeNbHOCTbL CYyLONPOM3BOACTRA - C APYrON; Takon banaHc
AOCTWUraeTCs NyTeM yCTaHOBAEHNS NPeAeSoB AeNCTBUSA NPeloanLManbHOCTK, a Takxe nopsgka ee
OMpPOBEPXKEHUS;

npenesnbl AeACTBMA NPeoanLmManbHOCTM cyaebHoro pelweHns o6 beKTUBHO ONPEdENAOTCSA TEM, YTO
YyCTaHOBJ/IEHHbIE CY0M B paMKax ero npegMeTa pacCMOTPEHUs no geny akTbl B UX NPaBOBOW CYLLHOCTH
MOryT UMEeTb MHOE 3HaYeHMne B Ka4yecTBe 3JieMeHTa NpeaMeTa AOKa3blBaHUSA MO APYroMy Aeny, MOCKONAbKY
npegMeThbl f0Ka3blBaHMA B pa3HbIX BUAAX CYyLOMNPOM3BOACTBA HE COBMaLaloT, a CyAbl B UX UCC/IeLOBaHNN
OrpaHU4YeHbl CBOEN KOMMNeTeHLMEN B paMKax KOHKPETHOro Buaa Cy4onpon3BoACTBa;

B CMY 0OBbEKTUBHbLIX N CyObEKTUBHbLIX NPeAenoB AENCTBNS 3aKOHHON CMbl CyaebHOro pelleHns He MoryT
UMeTb NperanLnasbHOro 3HayeHns 06CToATeNbCTBA, YCTAHOBJIEHHbIE CyAeOHbIMM akTaMu ApYyrux CyLo0B,
€CcM 3TUMKN aKTaMy OeNo Mo CyLLeCTBY He OblN0 pa3peLleHo UM eCcnmn OHW Kacalucb Takux pakToB,
KOTOpble He ABAAINCb MPEeAMETOM PAaCCMOTPEHNS U MOTOMY He MOTyT 6bITb NPU3HAHbLI YCTAaHOBAEHHbLIMU
BbIHECEHHbIM M0 ero pesyabTaTaM CyaebHbIM aKTOM;

henepanbHbIi 3aKoHOAATENb BrpaBe NpefycMaTpmBaTb pa3/inyHble CNocobbl ONPOBEPXXEHNS NPeanLun,
KOTOpbIE NPV 3TOM HE MOTYT UCKJII0YaTbCA M3 chepbl CyaebHOro KOHTPONA C TOYKN 3PEHUS KX
COOTBETCTBUSA KOHCTUTYLIMOHHBIM MPUHLMMAM HE3aBUCUMOCTM Cyaa 1 06583aTeNbHOCTU CyaebHbIx
peLleHni, BCTYMMBLUMX B 3aKOHHYIO CUJTY.

CoOTBETCTBEHHO, YacTb 3 cTaTby 69 AlMK Poccuickon ®epepaumm npennonaraeT, 4To 06CToATEbCTBA
(hakTbl), yCTaHOBAEHHbIE BCTYMMBLUMM B 3aKOHHYIO CUY pelleHneM cyaa obLien iopncankumnm no paHee
pacCMOTPEHHOMY FpaXK4aHCKOMY Aefly, He HY)XX[aloTCsA B MOBTOPHOM LOKa3blBaHWM B paMKax
apbuTpaxxKHOro Cyaonpon3BoACTBa N He MOrYT BbITb OTBEPrHY Tl apbUTParkHbIM CyOM, ECI OHU UMELOT
OTHOLUEHME K nLaM, Y4acTBYIOWMM B pacCMaTpMBaeMoM apbuTtpakHbiM CyoM fene.

3.3. TpaxkgaHCKuin Kogekc Poccminckon ®epepauim ycTaHaBAMBaET, YTO UCKOBOW AABHOCTLIO MPU3HAETCs
CPOK AJ11 3aLUMUTbl MpaBa Mo UCKY Auua, NpaBo KOTOPOro HapyLueHo (cTaTbs 195); obuwimin Cpok MCKOBOM
[aBHOCTW COCTaBSET TPM rofa Co AHS, ONpeaesnsiemMoro B COOTBETCTBMM €O cTaTben 200 gaHHoro Kogekca
(MyHKT 1 cTaTbm 196); TpeboBaHMe O 3alLMTE HapyLUEHHOrO NpaBa NPUHNMAETCA K PAaCCMOTPEHUIO CyA0M
HEe3aBMCMMO OT UCTEYEHUS CPOKa UCKOBOW AABHOCTW; NCKOBAs AABHOCTb MPUMEHSAETCS CYA0M TOJIbKO MO
3a5BJIEHNIO CTOPOHLI B CNOPe, CAENAHHOMY [0 BbIHECEHWSA CY[OM PELLEHMS, @ UCTeYeHne Cpoka NCKOBOM
AABHOCTW, O NMPUMEHEHUN KOTOPOIN 3a5BIEHO CTOPOHOW, CTYXXUT OCHOBAHWEM K BbIHECEHUIO CYA0M
pelweHns 06 oTKa3e B UCKe (MyHKTbl 1 1 2 cTaTbn 199).

B COBOKYMHOCTM C MOJIOXKEHUAMM IpaxK4aHCKOro npoLeccyasibHoro 3aKoHoA4aTebCTBa, BKJI0Yas npexae
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BCero cTaTbyn 133, 134, 152, 194 n 198 I'MK Poccuinckon denepaumn , 3T0 Nogpa3yMeBaeT, 4TO B Cliyyae
obpalleHmnsa nctua B cyn obuien opucamkumum ¢ TpeboBaHNEM 0 3aLLMTE HAPYLLUEHHOrO NpaBa, BbITEKAOLWLMM
13 rpax4aHCKo-NpaBOBOro AOroBopa (Hanpumep, Kak 3To umeno mecto B gene C.B.®unaTtosa, 4orosopa
3a/iMa), CyQ, He NPaBOMOYEH OTKa3aTb MY B MPUHATUN UCKOBOrO 3asBJIEHNS MO MOTUBY UCTEYEHUS CPOKa
NCKOBOWM AAaBHOCTW, faXKe eCI OTBETHMK 3adBUa 06 3TOM [0 Havasa paccMoTpeHns gena. Cyl BO BCAKOM
cny4vae ob6g3aH B NpeaBapuTeNbHOM CyaebHoM 3aceaaHnn unm B cyaebHoM 3acefaHny MCCnefoBaTh BCE
0b6CcTOATENBCTBA, MMEIOLLME 3HAYEHNE 411 peLleHmns Bonpoca 06 MCTeYeHUN CpOKa NCKOBOW AaBHOCTH, B
TOM 4uMCsie NpeaycMoTpeHHble cTaTbsaMn 202, 203 1 205 MK Poccuiickon ®eaepaumm , 1 TOAbKO NOC/e TOro,
Kak ybeantcs B 060CHOBaHHOCTM COOTBETCTBYIOLLENO 3asBJIEHNS OTBETHMKA, - OTKa3aTb B UCKE.
CnepoBaTentHo, peweHmne cyfa obwein topucankumm ob oTkase B MCKe B CBA3M C MPOMYyCKOM CpPOKa
MCKOBOW AaBHOCTW HE MOXXET BbITb BbIHECEHO 6e3 YCTaHOBNEHNS haKTUYeCKNX 06CTOATENbCTB AeNa,
CBNOETENbCTBYIOLWMX O HACTYMIEHMN COOTBETCTBYIOLLEr0 OPMANYECKOro hakTa (MCTeYeHns CpoKa
MCKOBOWN oaBHOCTW). be3 3Toro cynebHoe pelleHne byneT BCTynaTh B NpoTMBOpeYmne c TpeboBaHUSMM
3aKOHHOCTU 1 060CHOBAHHOCTM, COMJTaCHO KOTOPbLIM OHO BO BCAKOM CJly4yae A0JKHO BbiTb OCHOBAHO TOJIbKO
Ha NCCef0BaHHbIX B CyaebHOM 3acefaHnn AokasaTenbcTBax (cTaTba 195 MK Poccuiickon depepaunn ).
3T0, MOMUMO MPOYEro, 03HAYaEeT, YTO apbuUTpa)kHbIN Cyl, pacCMaTpuBas B pamMkax fefla 0 6aHKpPOTCTBe
LO/MKHNKa-3aeMLLMKa 3asB/IeHe KpeamTopa-3aiMoaaBLia 0 BKYeHMn ero TpeboBaHmMi, BbITEKAOLWMX 13
3aKJIIDYEHHOI0 MEXAY HUMK [OrOBOpa 3aliMa, B peecTp TpeboBaHM KpeANTOPOB, HE MOXET He ObiTb
CBSi3aH BCTYMUBLUMM B 3aKOHHYIO CUJTy PeLleHneM cyaa obLeln pucamkumm, paHee oTKasaBLUero BBuay
NCTEeYeHUs CPOKa UCKOBOWN AABHOCTMW 3aiiMOAaBLYy B NCKe, MPeabsBAEHHOM K 3TOMY XXe 3aeMLMKY, O
B3bICKaHWUW C HEr0 3a[0/DKEHHOCTM 3@ NOJIb30BaHNE 3aliMOM, T.e. PELLUEHNEM, MO CYTUN BbIHECEHHBLIM MO
CMopy, BO3HUKLUEMY MEXAY TEMU Xe ANLaMM N KacaloWeMyCa TOro XXe npeameTa U Tex e PakTU4ecKmx
obcTosaTensCTB. W X0TS pelleHmne cyna obLien opucamKLmm 0 Mponycke CPoKa MCKOBON AAaBHOCTU MOXXET
ObITb 06YC/IOB/IEHO OLEHKON UM (haKTOB, C KOTOPbIMU 3aKOHO4ATENbCTBO CBA3LIBAET €ro Te4YEHUe, OHO He
npeanonaraet obpalleHns apbuTpaxKHOro cyaa K MHbIM 06CToATENbCTBAM. [103TOMY CBSA3aHHOCTb
apbuTpaxxHOro cyaa BbIBOAOM cyfa obuien opncankumm ob ycTaHoBAEHUN LOPUANYECKOro ddaKTa Nponycka
CPOKa NCKOBOW [ABHOCTN HE MOXKET pacLEeHNBaTbCA B KAYeCTBE OrpaHNYeHNs nNpegocTaBaeHHbIX
apbutpaxkHoMy cyay HopMmamu PefiepasibHOro 3akoHa "O HecocToATensHOCTH (6aHKpoTCTBE)"
MOJIHOMOYUI, CBA3AHHbIX C MPOBEPKON 060CHOBAHHOCTY TpeboBaHWN KPEAUTOPOB B UHbLIX aCNeKTax.
MpeoanunansHoe 3HavYeHe BCTYNMBLUErO B CUJTY pelleHmns cyaa obuiein opucamkumnm 06 ncTevyeHnm cpoka
NCKOBOWM AaBHOCTMW ByeT pacnpoCTPaHATLCS Ha YCTaHOBAEHHbIE TaKUM CyAebHbIM akTOM haKTuyeckune
obcToATenbCTBa. [laHHas xe cyaom obuien pucankLum nx npaBoBas Keaangpukauma (onpeaenexHmne
IOPUANYECKON CYLLHOCTU), OTPa)KatoLwas MTOroBbI BbIBO COOTBETCTBYHOLLEr0 PELLUEHUS, TaKXE HE MOXET
ObITb OTBEPrHyTa apbuTpa>kHbIM CyAOM - NCX0A5 U3 0643aTeIbHOCTU N UCKNIOYUTENbHOCTM peLlleHns cyaa
obLLen pUCANKLNM (0 TOM )Ke AEHEXHOM TpebOBaHMM TOMO XXe UCTLA K TOMY XXe 0TBETYMKY),
BCTYMNMBLUEr0 B 3aKOHHYO cuiy. Onpeaensis ee CBONCTBA, paXkAaHCKMI NpoLLeCcCyalibHbIN KOAEeKC
Poccuinckon ®egepalimm, B HaCTHOCTU, NpefycMaTpmMBaEeT, YTO NOC/e BCTYNAEHNS B 3aKOHHYIO CMy
pelleHnsa cya CTOPOHbI, Apyrue nauua, y4acTBylowme B fene, NX NpaBoNnpeeMHNKN He MOTyT BHOBb
3a5BNATb B Cy[e Te )Ke UCKOBble TpeboBaHMS, Ha TOM )Ke OCHOBaHWM, a Tak)Xe oCnap1BaTb B 4PYrOM
rpaKAaHCKOM rpouecce yCTaHOBEHHbIe CYA0M (haKTbl U NPAaBOOTHOLEHUS (YacTb BTOpas cTaTbu 209).
ba3npyscb Ha NPUMEHEHNM OQHUX U TeX XXe HOPM paxgaHCcKoro kogekca Poccunckon ®egepaumm , oHa
He [oMycKaeT B3aUMOUCKIIOYaoLWNX, NPOTUBOPEYaLLNX ApYr APYTY UTOr0BbIX BbIBOOB, MOJYYE€HHbIX B
nopsiaKe rpa)aaHcKoro n apbuTpa)kHoro Cyaonpon3BoACTBa No O4HOMY M TOMY )Ke BOMPOCY, CBA3aHHOMY
C LOCTYMHOCTbIO 3asBUTENO (3aMOaBLy, KPeaAnTopy) Mep CyAeOHOM 3aLUThl C TOYKN 3PEHUS NCTEYEHNS
npenycMOTPEHHOIr0 3aKOHOM CPOKa MCKOBOW AaBHOCTW.

CnepoBaTenbHO, NOC/e BCTYMNAEHNS B 3aKOHHYIO CUAY pelleHns cyaa obLien iopnucankumm, KOTOpbiM B NCKe
0TKa3aHO Mo MOTUBY MPOMyCKa KPeanTopoM (MCTLLOM) CPOKa UCKOBOW LABHOCTU, apbuTparkHble Cyabl B
NpoM3BOACTBE N0 Aesly 0 6aHKPOTCTBE fO/KHMKA HE BNpaBe NpeoAosieBaTh BbIBOA Cyda oben
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IOPUCANKLIMM 06 UCTEYEHMMN CPOKA MCKOBON AABHOCTY B CMOPE TEX XXe CTOPOH MO NMOBOAY TOro e
TpeboBaHu4, T.e. B CNope, Mo CyTU TOXXAECTBEHHOM TOMY, KOTOPbIN Y>Ke PaCCMOTPEH CyaoM obLuen
IOPUCANKLINN.

MepecmMoTp BCTYNUBLLUMX B 3aKOHHYIO CUY OLLIMOOYHBbIX CyaebHbIX aKTOB B LENSX NX UCKJTIOYEHUS 13
NpaBOBOM CMCTEMbI, KAK HEOLHOKPATHO 0TMeYan KoHCTUTYuUnoHHbIn Cya Poccuinckon ®epepauun,
npeanosiaraeT yCTaHOBJIEHNE Takux 0CobbIX Npouenyp, KOTopble 0TBEYann bbl Npexae BCero
TpeboBaHMAM NPaBOBON OMNpeneneHHOCTH, obecneynBaeMoit MPU3HaHNEM 3aKOHHOW CUJIbl CyAeBHbIX
peLleHni, NX HEOMPOBEPXKMMOCTM, YTO MPUMEHNTENBHO K PELLEHWAM, MPUHATLIM B OpAMHAPHbIX CyAebHbIX
npouenypax, MoOXXeT 6bITb NokonebneHo, ecniv Kakoe-nMbo HOBOE MM BHOBb OTKPbIBLIEECS
06cToATENECTBO UK 0bHapy>XeHHble (PyHAaMEHTabHbIe HapyLIEHUS HEOCMOPMMO CBUAETENLCTBYIOT O
cynebHonm ownbke, 6e3 yCcTpaHeHNSA KOTOPON KOMMETEHTHLIM CYA0M HEBO3MOXXHO BOCCTAHOBJIEHME
HapYLUEHHbIX MpaB CTOPOH COOTBETCTBYOLWEro crnopa (noctaHoBseHus oT 11 masa 2005 roga Ne 5-11, oT 5
teBpansa 2007 roga Ne 2-M, ot 17 mapTta 2009 roga Ne 5-I1, oT 26 deBpana 2010 roga Ne 4-M v gp.). o Tex
nop noka o6s43aTeNbHOCTb BCTYMNUBLLErO B 3aKOHHYIO CUly CyAebHOro pelleHns, Coaep Kallero MToroBbIi
BbIBOA 06 MCTEYEHUMN CPOKA NCKOBOW AABHOCTU, He MpeoosieHa B Nopsaake, yCTaHOBIEHHOM
3aKOHO4aTeNIbCTBOM O KOHKPETHOM BUAE CYyLOMNPON3BOACTBA, HAKTO, BKJIlOYasa caMun CyAbl, He BNpaBe
YKNOHATHCS OT ee cobnofeHns, a NnoToMy peannsauuns apbuTtpaxHbiM Cy0M, pacCMaTPMBAIOLLMM Aef0 O
6aHKPOTCTBE, MOSHOMOYUIA, 06YCNOBIEHHbIX CTaThbaMK 16, 71 1 100 ®epepanbHOro 3akoHa "0
HeCcoCcToATeNbHOCTM (6aHKPOTCTBE)" 1 CBA3aHHLIX C MPOBEPKON 060CHOBaHHOCTY TpeboBaHW KPeanTOpPOB,
BO BCAKOM CJjly4ae He LOJIKHa BJieYb NepeoLeHKy 4aHHOro lopuanYeckoro gakTa.

Takum obpa3omM, HacTb 3 cTaTby 69 AMNK Poccuninckon ®enepaumm He NpoTUBOPedYnT KOHCTUTYL MK
Poccuinckon ®egepalmm B TOM Mepe, B KaKOWM Mo CBOEMY KOHCTUTYLIMOHHO-MPaBOBOMY CMbICJTY B CUCTEME
LENCTBYIOLLEro NpaBoOBOro PeryimpoBaHns OHa He MOXKET pacLeHNBaTbCS Kak Mo3B0sLWan
apbuTpaxKkHoMy cyay, pacCMaTprBaloLWEMy B paMKax Aena o 6aHKpOTCTBE rpaaaHrHa BOMpoc 0
BKJIIOYEHMN B peecTp TpeboBaHMIN KpeanMTopoB A0/KHMKa TpeboBaHUs, BLITEKAKOLLErO M3 IOrOBOPa 3aiMa,
NnpeoaoneTh MTOrOBbIN BbiBOA 06 MCTEYEHMM CPOKA MCKOBOW AABHOCTM, COAEPXKALLMUNCS BO BCTYMNUBLLEM B
3aKOHHYI0 CUy peLleHnn cyaa obLien IpUucanKuum no rpax AaHCKOMy gesy, paHee pacCMOTPEHHOMY
MeXxay TEMU )Ke CTOPOHaMMK, Mo NoBOAY TOro Xe TpeboBaHUA 1 B CBA3N C TEMU XKe PaKTUYECKMMU
obcTosTensCcTBAMM.

MHoe npuoanno 6bl K OTCTYNNEHNIO OT KOHCTUTYLMOHHBIX FapaHTMIA CNpaBeaIBOro NpaBoCcyans, 4To
661710 6bI HECOBMECTUMO €O CTaTbsMM 15 (YacTb 2), 46 (4acTn 1 n 2), 118 (4actn 1 n 2) n 120 KoHCcTuTyumnmn
Poccninckon degepaunn.

Micxoas U3 N3N0XKEHHOro U pyKOBOACTBYACL cTaTbaAMn 6, 47 1,71, 72, 74, 75, 78, 79 n 100 ®egepanbHOro
KOHCTUTYLIMOHHOIO 3aKoHa "O KoHcTuTyumoHHoM Cyae Poccuinckon ®epepauun”, KOHCTUTYLMOHHBIN Cy 4
Poccuinckon degepaunmn

noCcTaHOBW:

1. Mpu3HaTth cTaTbio 809 K Poccuinckon Pepepaunn B pefakuum, GeNCTBOBaBLUEN 40 BCTYNEHNSA B CUY
denepanbHOro 3akoHa o1 26 uonsa 2017 roga Ne 212-®3, He npoTrBopeYyaLLen KoOHCTUTyLumn Poccninckonm
depnepaummn B TOM Mepe, B KaKOW Mo CBOEMY KOHCTUTYLIMOHHO-MPaBOBOMY CMbIC/TY B CUCTEME
LENCTBYIOLEro NpaBoOBOro PeryampoBaHns OHa He MOXKET CJTYXXKUTb (hOpMaJibHbIM OCHOBaHMEM A5 0TKa3a
B PaCCMOTPEHMUMN Cy0M BOnpoca 06 yMeHbLLUEHUN pa3Mepa NPOLIEHTOB 3a NOJIb30BaHNE 3aiMOM,
npegycMoOTPEHHOr0 LOrOBOPOM, 3aKJIIOYEHHbIM 40 BCTYMJIEHUS B CUNY AaHHOr0 PefepanbHOro 3akoHa ,
NMPU3HaBLLEro X POCTOBLLUYECKUMN.

2. MpusHaTb YacTb 3 cTaTby 69 AlK Poccuinckon depepauum He NpoTmBopeYaLlen KoOHCTUTYL MK
Poccninckon degepaunn B TOM Mepe, B KaKOM MO CBOEMY KOHCTUTYLIMOHHO-MPaBOBOMY CMbIC/TY B CUCTEME
LEeNCTBYIOLLEro NpaBoOBOro peryiMpoBaHns OHa He MOXXeT pacLEeHMBaTbLCS Kak Mo3BoJsioLLLan
apbuTpaxxHoMy cyny, pacCMaTpuBaloLLLEMY B paMKax aena o 6aHKpOoTCTBE rpaXkAaHnHa BONpoC O
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BKJIIOYEHMN B peecTp TpeboBaHMIN KpeanmTopoB A0/KHMKa TpeboBaHUs, BLITEKAKOLLLErO M3 IOrOBOpa 3aiMa,
NnpeoaoneTh MTOrOBbIN BbiBOA 06 MCTEYEHMM CPOKA MCKOBOW AABHOCTM, COAEPKALLMUNCS BO BCTYMNUBLLEM B
3aKOHHYI0 CUy peLleHnn cyaa obLien IpUucanKuum no rpax AaHCKoOMy gesy, paHee pacCMOTPEHHOMY
MeXxay TEMU )Ke CTOPOHaMMK, Mo NoBoAY TOro e TpeboBaHUA 1 B CBA3N C TEMU XKe PaKTUYECKMMU
obcToAaTeNbCTBAMM.

3. BbIsIBNIEHHbIV B HAacTOsALLLEM [TOCTaHOBNEHUN KOHCTUTYLIMOHHO-NPABOBOM CMbICA cTaTbn 809 K
Poccuinckon ®epepaummn B pefakunm, eNCTBOBaBLUEN A0 BCTYMJeHUs B cuny ®enepasbHOro 3akoHa oT 26
mions 2017 roga Ne 212-®3, 1 yacTu 3 cTaTbh 69 AMNK Poccuiickon ®eaepaumm aBnseTcs
o0buweobsa3aTeNnbHbIM, YTO UCKOYAET Nt0B0e NHOE MX NCTOJIKOBAHME B MPaBOMNPUMEHNTENLHON NPaKTUKeE.
4. CypebHble aKTbl, BbIHECEHHbIE B OTHOLWEHUW FpaxgaHuHa PunaTtoBa Cepresd Bnaanmmposmya Ha
ocHoBaHuu cTaTby 809 K Poccuinckon denepaunn B pefakumm, 0eNCTBOBABLUEN A0 BCTYMIEHNS B CUY
depnepanbHOro 3akoHa ot 26 uions 2017 roga Ne 212-03, n yacTtu 3 ctatbn 69 AMNK Poccuinckon
defepalm B UCTOJIKOBAHWW, PACXOAALLEMCS C UX KOHCTUTYLMOHHO-NPaBOBLIM CMbIC/IOM, BblSB/IEHHbIM B
HacTosweM MocTaHOBNEHMM, NOAJEXAT NEPECMOTPY B YCTaHOBIEHHOM MOpPSOKE.

5. HacToswee MocTaHOBEHNE OKOHYaTENbHO, HE MOANIEXMT 06)XKaf0BaHMI0, BCTyNaeT B CUY CO OHSA
othmumanbHoro onybamkoBaHus, OENCTBYET HEMOCPEACTBEHHO U He TpebyeT NOATBEPXKAEHNS APYrMMY
opraHaMu 1 4O/HKHOCTHLIMW JiLlaMu,

6. HacToswiee MNocTaHOBNEHNE MOANEXUT HE3aMEAIMTENbHOMY 0ny6anMKoBaHWio B "Poccuiickoi raseTte",
"CobpaHunm 3akoHogaTenscTBa Poccuinckon ®epepaummn” n Ha "OdulmnanbHOM MHTEPHET-NOPTane NPaBoBON
nHopmauumn" (Www.pravo.gov.ru).

KOHCTUTYyUMOHHLIN Cya
Poccuiickon ®epepaLmu

Ne 60-1
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