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NmeHeM

Poccuiickon ®epepalimu

ONPEJRENEHWNE

KOHCTUTYLIMOHHOI O CYIA POCCUCKOWN ®EQEPALINN

no 3anpocy CBepAsIOBCKOro panoHHOro cyfa ropoaa Mepmu o

npoBepKe KOHCTUTYLMOHHOCTY YaCTy BTOPOW CTaTbk 325

YronosHo-npoueccyansHoro kogekca PCOCP

ropoa Mockea 15 masa 2001 roga

KoHcTuTyumoHHbIN Cya Poccninckon depepaunn B cocTase Mpeacenatens M.B.barnas, cynen
H.C.boHngaps, H.B.Butpyka, I'.A.l'agxunesa, J1.M.XXapkoson, B.[l.30pbkunHa, B.0.JlysmHa, T.I .MopwakoBon,
0.0.PynknHa, H.B.CenesHesa, A.91.Cnuebl, B.I'.CTpeko3osa, 0.U.TuyHoBa, O.C.Xoxpskoson, b.C.263eeBa,
B.l.[pocnaBuesa,

3aC/lyLWwaBs B NJIEHapHOM 3aceflaHnm 3aknoyeHne cyabn J1.M.XKapkoBow, NpoBoAMBLLEN HA OCHOBAHWM
CTaTbh 41 PepepasibHOro KOHCTUTYLMOHHOIO 3akoHa "0 KoHcTutyumnoHHom Cyge Poccuinckon ®epepaummn
npenasapuTesibHOe usyvyeHue 3anpoca CeBepanoBCKOro panoHHOro cyaa ropoga Mepmu,

yCcTaHOBMIM:

1. Mo npoTecTy Npokypopa CBepA/I0OBCKOr0 panioHa ropoaa Mepmu cyaebHasa Konnerns no yrosoBHbIM
nenam Mepmckoro obnacTHoro cyaa 0TMeHMNa NPUrOBOP, BLIHECEHHbLIN B OTHOLLIEHUW psAfa rpaXKAaH,
0BBUHSABLUMXCA B COBEPLLUEHUN NPECTYNAEHNS, NPeayCMOTPEHHOIr0 YaCTblo BTOPON CTaTbh 162 YK
Poccuiickon ®epepaumm, 1 Hanpasmna AeN0 Ha HOBoe cyaebHoe pacCMOTPEHME B CBS3U C TEM, YTO CYA,
nepBoV MHCTaHLUM HEBEPHO KBanU(ULMpoBan AesHUa NOACYAUMbIX U HE UCCeaoBan NPUYUHbI U3MEHEHNS
noTepneBLUEN CBOMX MOKa3aHUI B xo4e cyaebHoro cneacTems, NpoBegeHHoro 6e3 yyactums
rocyLapcTBEHHOro 06BMHUTENS.

Cynbsa CBepAi0BCKOr0 panoHHOro cyaa ropoga MNepmu KO.B.XyasikoB, B YbeM NPON3BOACTBE HAXOAUTCS
JlaHHoe fneno, obpatuncs B KoHCTUTYUMOHHbIA Cyn Poccuinckon ®epepaumm C 3anpocoM 0 NPoBEPKe
KOHCTUTYLIMOHHOCTM YacTu BTopon cTaTby 325 YINK PCOCP, cornacHo KoTopomn npokypop obs3aH
OMpOTEeCTOBaTb B KACCaLMOHHOM NOPAAKE KaXXAbl HE3aKOHHbIN UM HE0HOCHOBaHHbIN NPUIroBOp Cyaa
nepBoW MHCTaHLUM AN NPUIroBOP (MNOCTAaHOBEHME) Cya anenaunoOHHON UHCTaHLMK. 110 MHEeHWIo
3as8BUTENA, aHHaa HOpMa NPOTMBOPEeYMT cTaTbsaMm 2, 10, 18, 46 (vacTb 1), 118 n 123 (4acTb 3)
KoHCTUTYyuLmMK Poccrinckon denepaumu, NOCKOJbKY MO CMbICY, MpuAaBaeMoMy er NpaBonpuMeHUTeNbHON
npakTuKomn, npegycMaTpuBaeT 0643aHHOCTb MPOKYpPOpa ONpPOTEeCTOBaTb B KaCCaLMOHHOM nopsake
MpUroBop Aa)ke B Tex Cayvasx, Korha npeactaBuTesb rocyLapCTBEHHOro 06BMHEHNS B CyaebHOM
3acefaHnmn He yqacTBoBan 6e3 yBaXXuTeNbHbIX MPUYKH (4T0, MO CYLLECTBY, O3Ha4YaeT 0TKa3 oT
nopaepXaHusa 06BMHEHNA); peann3auuns B TaKOM CMTyauuyn NPOKYPOPOM AaHHOI0 NPaBoOMOYKS BAeYeT
OTCPOYKY B NpeACTaBfeHUN Cyy AOBOLOB 0BBMHEHNS, 3aTArMBaHNe PaCCMOTPEHUS AeNa, a NOTOMY He
COOTBETCTBYET 006513aHHOCTU rocyfapcTBa obecneynTb KaxxaoMy 06BMHSEMOMY NpaBo ObiTb CyanMbIM 6e3
HeonpaBAaHHOW 3a4epXKU.

2. KOHCTUTYUMOHHbIA NPUHLMN COCTA3aTENbHOCTY U PaBHOMPaBMs CTOPOH (cTaTbs 123, yacTb 3,
KoHCTUTyumMmn Poccninckon depepaumn) B yroJOBHOM CyLONPON3BOACTBE O3HAYaeT, Npexae BCcero, CTporoe
pa3rpaHnyeHmne cyaebHom hyHKLNW pa3peLlleHns aena u GyHKLMn 06BUHEHNS, KOTOPbIE AOKHbI
OCYLLECTBAATLCS Pa3NYHbIMU CybbeKkTaMm.
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B cnny aToro npuHumna, Kak ykasana KoHcTuTyumnoHHbin Cyn Poccninckon ®degepaumn B NocTaHOBAEHNN OT
20 anpens 1999 roga no geny o NpoBepKe KOHCTUTYLMOHHOCTU NOJIOXKEHUA NYHKTOB 1 1 3 4acTu Nnepson
CTaTbk 232, YaCTn YeTBEPTON CTaTbh 248 1 YacTu nepeon cTaTbmh 258 YK PCOCP B CBA3M C 3anpocamu
MpkyTckoro panoHHoro cyaa WpkyTckon obnactu n CoBeTCKOro palioHHOro cyaa ropoaa HmxHun
HoBropog, cya, pa3peLlas fena Ha OCHOBaHUM MOCTynaLwumx K Hemy obpalleHnin (B yrofioBHOM npoLecce
TaknM obpalleHneM ABNSeTCs 06BMHUTENbHOE 3aK/I0YEHNE, MepPefaHHOe OpraHaMmn yroJloBHOro
npecnefoBaHNa BMeCTe C YrofOBHLIM AefoM, uan »anoba notepnesLuero), He fo/KeH No COBCTBEHHOW
NHULMATUBE COOENCTBOBATL (hOPMUPOBaAHMIO U 060CHOBaHMIO 0BBNHEHMNA 1 HE MOXXET pellaTh 3a4audn,
OTBETCTBEHHOCTb 3a BbINOJIHEHNE KOTOPbIX BO3/10)KEHA Ha OpPraHbl Yyroa0BHOIrO NpecnefoBaHus.

B cooTBeTCTBMM C YacTblo nepson cTaTbn 251 YK PCOCP, ycTaHaBAMBatoLen NopsaaoK cyaebHoro
PacCMOTPEHMSA YroJIOBHOIO fena, B C/y4ae HESBKM NPOKYypopa B cynebHoe 3acefaHne Cy BNpaBe NPUHATb
pelieHne 06 0TNOXEHWM Aena, ecnn ydacTue npokypopa byaeT npusHaHo HeobxoauMeiM, Mbo o
BO3MOXXHOCTW CyLUIAHWNA AeNla B OTCYTCTBUE NPOKYPOPa, UCXOAS U3 TOr0, YTO CYLLECTBO 0OBMHEHNS,
onpegensLlee npegensl cyaebHoro pasbupatenscTea, CHOPMYSIMPOBAHO B YyTBEPXKAEHHOM MPOKYPOPOM
06BUHNTENBHOM 3aKJIIO4YEHMM, COAEPXKALLEM TaKXKE U3M10)KEHME AOKA3aTe/IbCTBEHHOO MaTeprana,
noaTBepXKaatoLlero o6BnHeHMe.

OTcyTCcTBME B CyaebHOM 3acefaHnM MPOKypopa HE MOXET OTOXAECTBAATHCA C 0TKa30M NpoKypopa oT
0b6BUHeHNA (KOTOpoe, cornacHo ctaTbe 248 YK PCOCP, obycnosnuaeTcs ero ybexxaeHnem B TOM, 4TO
LaHHble cyfebHOro cnefcTBUS He MOATBEPXAAOT NpeabsaBeHHOro NoACy AnMoMy 06BuMHeHMS). OHO He
NCKJIl04aeT NpaBo CyAa ncciefoBaTh A0Ka3aTeNbCTBa, HEOBX0AMMble 419 MPOBEPKN MPUBELEHHbIX
CTOPOHAMM [OBOLOB, OLLEHMBATb 3HAYEHNE TeX WK NHbIX 06CTOATENLCTB AN NPABUIbHOMO pa3peLleHns
YyrosI0BHOMO Aief1a v MPUHMMaTb Ha OCHOBE TaKOoW OLEHKU COOTBETCTBYIOLME peLleHus. Mpu 3ToM ¢y
BMpaBe pa3peLlnTb BONPOC O BUHOBHOCTM NLLa, OCHOBbLIBAACH B TOM YUC/1€ HA KOHCTUTYLMOHHOM
TpeboBaHNMM 0 TONKOBAHWUW HEYCTPAHUMbIX COMHEHWI B NOSb3y 06BUHSAEMOro (cTaTbs 49, YacTb 3,
KoHcTuTyummn Poccuiickon ®eaepaumn).

3. B COOTBETCTBMMU C KOHCTUTYLMOHHBLIMU MPUHLMNAMM NPaBOBOr0 FOCYAapCTBa, B CUY KOTOPLIX NpaBa u
cB0obObl YeNOBEKA W FpaXAaHUHa ABAIOTCS BbICLLIEN LI@HHOCTbIO, @ X Npu3HaHue, cobaoaeHne n 3awuTa
- 06513aHHOCTbIO rocyaapcTBa (cTaThsa 2; cTaTbha 45, yacTb 1, KoHCcTUTyumm Poccuinckon depepaunn),
opraHbl roCyfapCTBEHHOW BAcTU, B TOM YKCAe CyAbl U NPOKypaTypa, 0683aHbl OCYLLEeCTBASTb CBOIO
NeATeNbHOCTb TakuM 0bpa3om, 4Tobbl cobntogannce npaea u cBobOAbI YENOBEKA U FPaXdaHWHa, a B
CNy4Yasix Nx HapyLleHns - obecnevymBanocb MakCMMansHO BeICTPOE 1 MOIHOE UX BOCCTAHOBJIEHNME.

Kak yka3an KoHCcTuTyumoHHbIn Cya Poccunckon ®epepaunn B MocTaHoBAeHUM OT 6 uiond 1998 roga no
[esly 0 NPpOBepKEe KOHCTUTYLMOHHOCTIN YacTu naTon ctatbmn 325 YK PCOCP, 0gHON M3 rapaHTui
peanu3aunm nonoxerHnin KoHcTutyumm Poccuinckon ®epepaumm o6 obecneverHnn npas u csobof venoseka
N rpakgaHuHa npasocyaneM (ctatba 18) n oxpaHe rocyaapCcTBOM AOCTOMHCTBA INYHOCTY (CTaTba 21)
ABNAETCA NpoLueaypa NCNPaBeHNS BO3MOXXHbIX OLUNOOK, AOMYLEHHbIX CYy40M MpU NOCTAHOBAEHNN
npurosopa. Ha3BaHHbIE KOHCTUTYLMOHHbIE MONOXXEHNS HAaXOAAT CBOKO KOHKPeTU3aLmio B TOM Y1cie B
npeanucaHmsax 4acTu BTopon ctaTb 325 YIMK PCOCP, B COOTBETCTBUM C KOTOPbLIMUK NPOKYpop 0653aH
OMNpoOTeCcToBaTb B KACCALMOHHOM MOPSAAKE KaXKAbI HE3aKOHHbLIN MK HEOHOCHOBaHHbLIN MPUTrOBOP, peannsys
B Yr0JIOBHOM CyLOMNPOM3BOACTBE OT MMEHW roCyAapcTBa Ny6aMYHO-NPaBOBYO DYHKLIMIO YrOJOBHOIO
npecnefoBaHna n obecneyrBas TeM CaMbiM OXpaHy MHTepPeCcoB 0bLLecTBa 1 rpaXkiaH OT NpecTyniaeHuN.
Mpy 3TOM NpuHeceHne NPOKYPOPOM KaK CTOPOHOW B YrOJIOBHOM MpoLecce KacCalMOHHOro npoTecTa He
npeapeLlaeT CyLLecTBO cyaebHOro peleHuns, NpUHMMaeMoro CyA0M KacCaLMOHHON MHCTaHL MK, MOCKOIbKY
cornacHo ctatbe 332 YMNK PCOCP cyn He cBA3aH OOBOAaMM MPOTECTa U BripaBe 0CTaBUThL ero 6e3
YL,0BNETBOPEHUSA. ITO cornacyetcs co ctatbaMu 118 (4acTb 1) n 120 (vacTb 1) KoHCTuTyumm Poccminckon
defepaLnm, B COOTBETCTBUM C KOTOPbIMUK NpaBocyfue B Poccuinckon ®efepaLimm oCyLLecTBASETCA TONbKO
He3aBUCUMbIM U BeCNPUCTPACTHBLIM CYAOM, CO34aHHbIM N AEACTBYIOLMM Ha 0CHOBE KOHCTUTYL MK
Poccuiickon ®epepaummn n heaepanbHbIX 3aKOHOB.
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Taknm 0bpa3om, YacTb BTOpas ctatbh 325 YK PCOCP cama no cebe He MOXXeT pacCMaTPMBaTLCS Kak
orpaHuMymBatoLLas npoLeccyasnbHble Npasa NOACYAMMOro U NOTEPNEBLUErO K HapyLUatoLlas
KOHCTUTYLMOHHbIE MPUHLNMLI pa3fesieHns BAacTen, oCyLeCcTBAEHNS NPaBOCYy AN TObKO CyAOM Ha OCHOBE
COCTS3aTE/IbHOCTM 1 paBHONpaBus CTopoH (ctaTbn 10; 18; 46, yacTb 1; 49; 118 1 123, yacTb 3,
KoHcTuTyumm Poccuiickon depepaunn), u, cnepoBaTtesibHO, 3anpoc CBepasIOBCKOr0 paoHHOMo cyaa
ropoga Mepmu, Kak He oTBevatoL it TpeboBaHaM DefepaibHOr0 KOHCTUTYLIMOHHOMO 3akoHa "0
KoHcTuTyumoHHoM Cyne Poccuiickon ®Pepepaunn”, He MoXXeT BbiTb NPU3HaH AOMNYCTUMbIM.

Micxoost 3 N3M10)KEHHOr0 M PYKOBOACTBYSCh MYHKTOM 2 YaCTu NepBOW CTaTbU 43 1 4aCTblo NEPBON CTaTby
79 ®enepasibHOro KOHCTUTYLMOHHOIO 3akoHa "O KoHcTtutyumoHHom Cyne Poccuinckon ®epepauun”,
KoHCTUTyuLmMOHHbIN Cya Poccninckon depepaunn

onpepennm

1. OTKa3aTb B MPMHATMM K paccMOTpeHunto 3anpoca CBepAI0OBCKOro panoHHOro cyfa ropoAaa Mepmuy,
MOCKOJIbKY OH He oTBe4YaeT TpeboBaHuAM PeaepasibHOro KOHCTUTYLMOHHOIO 3akoHa "O KOHCTUTYLIMOHHOM
Cyne Poccunckon ®epepaummn”, B COOTBETCTBUM C KOTOPbIMYK 3aMnpocC Cyaa MOXET 6biTb Npu3HaH
AONYCTUMBIM.

2. OnpegeneHne KoHcTuTyumnoHHoro Cyna Poccminckon ®egepauim no 4aHHOMY 3anpoCcy OKOHYaTebHO 1
06>kKal0BaHMIO HE NOANEXNT.

3. HacToswee OnpeneneHne nognexunT onybankosaHuio B "BecTHnke KoHCTUTYuUmoHHoro Cyna
Poccuiickon ®epepaummn”.

KoHCTUTYyuUMOHHbIN Cya

Poccunckon ®epepalmm

N 105-0
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