Mo pneny o npoBepke KOHCTUTYLMOHHOCTU NYHKTA 7 4aCTU BTOPOM
CTaTbM 29, 4YacTU YeTBepPTOM cTaTbM 165 M 4YacTn nepBoMn CTaTby
182 YronoBHo-npoueccyasbHOro kogekca Poccumckou
depepauum B CBA3M C XXanodbou rpaxkpaH A.B.bansiHa,
M.C.[3100b1 M apyrux

MocTtaHoBneHme - Ne 33-11 - o1 17.12.2015 - KoHCTUTYUMOHHbIN Cya Poccuinckon ®epepauymm - JencteyeTt 6e3
N3MeHeHnn

VimeHem Poccunckon ®epepaumm

MOCTAHOBJIEHUE

KOHCTUTYLIMOHHOI O CYA POCCUCKOWN ®EAQEPALINN

no gesny 0 NPoBepKe KOHCTUTYLMOHHOCTY NyHKTa 7 4acTu BTOPOM

CTaTbW 29, YaCTV YeTBEPTOWN CTaTbh 165 1 YacTn nepson cTaTbmh 182

YronoBHO-MpoLeccyanbHOro Kogekca Poccuinckon denepaunn B CBA3N C

»anobon rpaxgaH A.B.bansHa, M.C.[3106b1 n gpyrunx

ropog CaHkT-NMeTepbypr 17 gekabpsa 2015 roga

KoHcTuTyumoHHbin Cya Poccuinckon ®epepaumm B coctase Mpeacenatend B.[1.30pbkKuHa, cyaen
K.B.ApaHoBsckoro, A.W.bonuosa, H.C.boHaaps, I A.Fagxunesa, 0.M.[aHnunosa, J1.M.)Kapkosow, [.A.KnnuHa,
C.M.Ka3aHueBa, M.N.Kneangposa, C.[.KHs3eBa, A.H.KokoToBa, J1.0.Kpacasunkoson, C.lN.MaBpuHa,
H.B.MenbHukosa, 0.0.PyaknHa, 0.C.Xoxpsikoson, B.I.Apocnasuesa,

PYKOBOACTBYSACb CTaTben 125 (4acTb 4) KoHcTuTyumn Poccninckon Gegepauun, nyHKTOM 3 4acTu Nepson,
YacTAMN TPETbEN N YETBEPTON CTaTbM 3, YacTbio NepBON CTaTbm 21, cTaTbsamu 36, 47-1, 74, 86, 96, 97 n 99
defiepaNbHOr0 KOHCTUTYLIMOHHOMO 3aKoHa "O KoHcTuTyumnoHHoM Cyae Poccuinckon depepauun”,
paccMoTpen B 3acefaHun 6e3 npoBeAeHNs CyLIaHNS 0 0 MPOBEPKE KOHCTUTYLMOHHOCTY NMyHKTa 7
4acCTy BTOPOM CTaTbM 29, YaCTn YeTBEPTON CTaTbh 165 1 yacTn nepeon cTaTbn 182 YMK Poccuinckon
depepauymn.

lMoBOOOM K pacCMOTPEHUIO Aena aBuack xanoba rpaxkaaH A.B.bansHa, M.C.[3t06bl, C.B.Hnkonaesa,
B.B.MapHa4vesa, [1.B.MeTposa, B.B.Mpoxoposa, M.B.Poxkosa u J1.B.lOp4yeHko. OcHOBaHMEM K paCCMOTPEHUIO
Aena fBuSiacb 06Hapy XMBLUAACS HEONPEAENEHHOCTb B BOMPOCE O TOM, COOTBETCTBYIOT Jin KOHCTUTYLMK
Poccuiickon ®epepalimm ocnaprMBaeMble 3aBUTENAMU 3aKOHOMONOXKEHNS.

3acnywas coobuieHne cyabn-goknaaymka K0.M.laHnnoBa, uccnenoBaB NpeacTaB/ieHHbIE JOKYMEHTbI U
NHble MaTepuranbl, KOHCTUTYUUOHHbLIA Cyg Poccunckon denepaunm

YyCTaHOBMUI:

1. 3asBuTenn nNo HacToAweMy aeny rpaxxaaHe A.B.bansaH, M.C.A3t06a, C.B.Hukonaes, B.B.MapHauyes,
[.B.MeTpos, B.B.Mpoxopos, M.B.Poxxkos v J1.B.FOp4eHKO ocnapnBaloT KOHCTUTYLMOHHOCTb CAeayoLmnx
MOJIOXKEHUN YroI0BHO-NPOLECCYasibHOro Kogekca Poccuinckon ®egepaumm:

MyHKTa 7 4aCTu BTOPOW CTaTbyu 29, B COOTBETCTBMU C KOTOPLIM B X04e A0CyAebHOro Npon3BoAcTBa TOAbKO
CyA rnpaBOMOYeH NPUHUMATb peLleHns 0 MPOoU3BOACTBE BbIEMKMN NPeAMeTOB U LOKYMEHTOB, COLAEePKaLLMX
rOCyL[apCTBEHHYIO UK UHYIO OXpaHaeMyto hefiepalibHblM 3aKOHOM TalHy, a TakXe NpeamMeToB U
LOKYMEHTOB, COAepKalLnx NH(OPMaLIMIo 0 BKAaax 1 cyeTax rpaxkaaH B 6aHKax U UHbIX KpeaUTHbIX
opraHusauunsx;

4acTu 4eTBEpPTOM CTaTbM 165, ycTaHaBAMBaOLLEN, YTO NOCAE PaCCMOTPEHUS X04aTalCTBa O MPON3BOACTBE
CNeacTBEHHOr0 AeNCTBMA CyAbSA BIHOCUT NMOCTAaHOBJIEHNE O pa3peLLeHnn Npon3BoACTBa CIeACTBEHHOMO
AencTBus nnm 06 oTkase B ero NPoM3BOACTBE C yKa3aHMEM MOTMBOB 0TKa3a;

4acTy NepBon cTaTby 182, cOrnacHO KOTOPOWN OCHOBaHMEM MPOU3BOACTBA 00bICKa ABNAETCA Hannyne
A0CTaTOYHbIX AAHHbIX MOAaraTh, YTO B KAKOM-1MH0 MeCcTe uan y Kakoro-nnbo nmua MoryT HaxoamTbCs
opyaus, obopyLoBaHMe UK UHble CPeACcTBa COBEPLUEHMS NPeCcTynaeHuns, NpeaMeTbl, LOKYMEHThI U
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LEeHHOCTHW, KOTOpble MOryT UMEeTb 3HaYeHne 415 YroJIOBHOro fesa.
1.1. 30 aBrycta 2013 rofa B OTHOLIEHWM TpaXKaaHKn [. - ANpeKTopa rocyaapCcTBEHHOr0 60 4XXeTHOro
yupexaeHus Hosocnbnpckonm obnactn "AreHTCTBO pernoHasbHOro MapkeTuHra" n rpaxxgar [.B.MeTposa u
J1.B.Op4eHKo - pabOTHMKOB AaHHOro yupexkaeHus 6eia10 Bo3byxaeHo yronosHoe aeno N 359399 no
npu3HakaMm NpecTyneHus, npeayCMOTPEHHOr0 YacTbto YeTBepTOM CTaTbh 159 "MoweHHnYecTBO" YK
Poccninckon ®enepaunn. Mo Bepcun cneactens, B nepmnod ¢ 1 mapta no 31 nons 2012 roga ykasaHHbIE
rpakgaHe rpynnon nAuL no npeaBapuTebHOMY CroBOPY € UCMOAb30BaHMEM CNY)KeBHOro NoaoXKeHUs
noxutunum us broa)xeta Hosocnbupckoi obnacty 2 700 000 pybneir noa npeasnoromMm UCMOJSIb30BaHMA 3TUX
CpencTB B KavyecTBe cybcuamin Ha nposeaeHune B 2012 rogy MexayHapoaHOro MHHOBALMOHHOIO hopyMa.
VX 3alumTy No AaHHOMY YroJIoBHOMY [ienly OCYLLEeCTBAAAMN afABOKaThl N3 HEKOMMEPYEeCKON opraHm3aLmm
"HoBocnbupckas ropoackas konnerus agsokatos" A.B.bansaH, M.B.Poxkos 1 C.B.Hukonaes, rpaxxgaHka
M.C.[O3106a aBnsinack cBugeTenemM no AaHHOMY yrosoBHOMY Aeny, a aABokaTbl B.B.MapHaveB u
B.B.[MpoxopoB 0Ka3biBann PUANYECKYIO NOMOLLLb ABYM APYrMM CBUAETENAM.

5 okTa6psa 2014 roga no maTtepranaM, BolgeneHHbIM 13 yronosHoro gena N 359399, B oTHoweHun [l. 6110
B036yxaeHo yronosHoe aeno N 40313 no npm3Hakam NpecTynieHns, npeaycMOTPEHHOro YacTblo TPETbeN
cTaTby 160 "TpucsoeHune nnm pactpata" YK Poccuinckon @efepauun, KOTopoe, Mo MHEHWUIO CliefoBaTens,
BbIPa3na0Cb B NPOTUBOMNPABHOM 0bpaLleHnun B CBOKO NOJb3Y 1 B nonb3y [.B.MeTposa u J1.B.KOpyeHko
BBEPEHHbIX € fleHEXHbIX CPeACcTB B pa3mepe 247 000 pybnen, 4acTb KOTOPbIX Oblna 3aTeM NepevncsieHa
Ha pacyeTHbIN CHET HEKOMMEPYECKON opraHusaLmm "Hosocnburpckas ropockas Konnerns afBokaTos".
OKTS6pbCKUI PaloHHbIA cya ropoaa Hosocnbupcka noctaHoBneHneM oT 5 okTabps 2014 roga
YyL0BNETBOPWUI X04aTalCTBO CleoBaTess O MPON3BOACTBE B HEXWJIbIX MOMELLEHUAX, 3aHNMaeMblX
HeKoMMep4yecKon opraHunsaumnen "Hosocmbrpckas ropoackas Koaierns afBokaTos", agBokaTaMum Apyrux
aABoOKaTCKMx obpa3oBaHuii, a Takxxe OO0 "AyaumTopckas cnyxba "Hobn KomnaHu", obbicKa C Lenblo
OTbICKAHMA N N3bATUSA OOKYMEHTOB, NOATBEP)KAALLNX OMAATY IOPUANYECKON NOMOLLN MO YrON0BHOMY
aeny N 359399, anBoKaTCKMX MPOM3BOACTB U UHbIX MPEAMETOB U JOKYMEHTOB (B TOM YMCJIE XPAHALLNXCS
Ha 3JIEKTPOHHbIX HOCUTENAX), UMEIOLWNX 3HaYeHne ansa yronosHoro gesa N 40313, a B CJiy4ae COKPbITUS
TaKux NpeameToB N JOKYMEHTOB - MPOM3BOACTBA C LiefIbio X OTbICKaHMA N N3bATUS INYHOTO 0bbICKa
a[1BOKATOB W NHbIX JINL, KOTOPbLIE MOF I HAXOANUTHLCS B 3TUX NOMELLEHMNAX HA MOMEHT OCYLLLECTBJIEHUS
COOTBETCTBYIOLLMX CNEeACTBEHHbIX AENCTBUA. [Ipy 3TOM Cy[, COCNIaNCca Ha NoaoXXeHus ctaten 165 n 182
YMK Poccuiickon denepaunn, a Takxxe cTaTbl 8 enepanbHoro 3akoHa oT 31 mas 2002 roga N 63-03 "06
a[BOKATCKOW [eATenLHOCTU 1 afBoKaType B Poccminckon depepauun”, Kacalowmxcs afBoOKaTCKON TalHbl,
npoBeeHNs ONepaTUBHO-PO3bICKHLIX MEPONPUATUIA N CI@ACTBEHHbLIX AENCTBUIA B OTHOLIEHUN aiBOKaTa Ha
OCHOBaHWW CyaebHOro peLleHus.

AnennsumnoHHble xanobbl afBoKaToB, BKAOYas B.B.MapHavesa, B.B.Mpoxoposa n M.B.PoxkoBa, Ha
noctaHoBsieHNe OKTSOPbLCKOro panoHHoro cyaa ropoaa Hoesocmbupcka ot 5 okTa6ps 2014 roga 6binm
ocTaBfieHbl 6e3 yaoBneTsopeHuns HoBocmbrnpckum 06nacTHbIM CYAOM C yKa3aHWEM Ha TO, 4TO BCe
nepeyncsieHHble B HeM aBOKaTCKMe Npon3BoACTBa MOTYT UMETb 3HaYeHMe )19 paccnefoBaHus
COOTBETCTBYIOLLEro yrojIoBHOro Aesa, a noToMy CyA nepBor MHCTaHUMW MPaBubHO fan pa3peLleHne Ha
NX N3bATUE, AENCTBNS Xe CaefoBaTesNa Mo U3bATUIO B Xo4e 0bbicka LOKYMEHTOB U NPeaMeTOB, B TOM
4yucsie aaBoKaTCKUX MPON3BOACTB, HE MMEILLMX OTHOLEHUS K paccsiefyeMoMy Yron0BHOMY Aeny, MOryT
6bITb 06>XKanoBaHbl B nopsfke ctaTby 125 YIMK Poccuiickon GepepaLmmn (anennsLmMoHHoOe NocTaHOBAEHME
oT 3 gekabps 2014 ropa).

1.2. Kak cnenyet us ctaten 74, 96 n 97 ®epepanbHOro KOHCTUTYLMOHHOIO 3akoHa "O KOHCTUTYLIMOHHOM
Cyne Poccumnckon ®egepaumnmn”, KoHCTUTYUmMoHHbIN Cya Poccunckon ®epepaunn, npoBepss rno xasaobe
rpakAaHvHa KOHCTUTYLIMOHHOCTb 3aKOHOMOJIOXXEHU, MPUMEHEHHbIX B €ro Aesie, pacCMOTPeHe KOTOpPoro
3aBepLUEeHO B CyLle, 1 3aTparuBaoLLnX KOHCTUTYLMOHHbIE NpaBa 1 cBoboabl rpaXK iaH, Ha HapyLleHne
KOTOPbIX CCbITAeTCA 3a89BUTENb, NPUHMMAET NOCTAaHOB/IEHME TONLKO MO NPeaMEeTY, YKa3aHHOMY B xanobe,
M NNLLb B OTHOLLEHWMW TOW YaCTW aKTa, KOHCTUTYLMOHHOCTL KOTOPOW NOABEPraeTCs COMHEHNIO, OLeHMBas
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Npv 3TOM KaK ByKBaJIbHbIA CMbIC/T paCCMaTPMBAEMbIX 3aKOHOMOJIOXKEHWI, TaK U CMbIC/T, MPUAABAEMbIA UM
ohnLMaIbHBIM 1 MHBIM TOJIKOBAHWEM WA CII0XKMBLLENCS NMPaBONPUMEHNTENIbHON NPAKTUKONM, @ TakXe
NCXOAA N3 NX MeCcTa B CUCTEME MPaBOBbIX HOPM, He ByAyyn CBA3@HHbLIM MPU NPUHATUN PELLEHUS
OCHOBAHMAMW 1 [OBOAAMM, N3STOXKEHHBIMU B XaJobe.

3asBUTENIM MO HACTOALLEMY Aesly YTBEPXKOAIOT, YTO OCMapuBaeMble MU 3aKOHOMOMOXEHNWA, NO3BONAS Cyay
YyOOBNETBOPATb X04aTalCTBa c/iegoBaTenst 06 U3bATAM Yy afBOKaTa, OCYLLECTBAAIOLLEro 3almnTy
nono3speBaeMoro (06BNHSAEMOro) no yrosoBHOMY Aesy, 1 B MOMELLLEHMM afBOKaTCKOro obpa3soBaHus
COCTaBAAOLWMNX aABOKATCKYIO TallHy MaTepuasoB afBOKaTCKNX NPOM3BOACTB B OTHOLLIEHWMN AOBEpUTENEN,
CO3[al0T BO3MOXXHOCTb HECOPa3MEPHOro OrpaHMYeHNs nNpas 1 cBobo HeNoBeKa W rpaXKAaHnHa,
NpensaTCTBYIOT NPoecCMoHaNbHON AeATeNbHOCT afBoOKaTa U TeM CaMbIM MpoTUBOpeYaT cTaThaMm 2, 15
(yacTtb 4), 17, 18, 23 (vacTb 1), 24 (4acTb 1), 45, 46 (4acTb 1), 48 (4acTb 1) n 55 KoHCTuTyumn Poccninckon
®epnepauymm.

CoOTBETCTBEHHO, MYHKT 7 4aCTW BTOPOM CTaTbM 29, 4aCTb YeTBEepTasa CTaTbh 165 1 YacTb NepBas CTaTbn
182 YIK Poccuinckon degepaumm SBAAIOTCA NpeaMeToM paccMoTpermnsa KoHcTutyumoHHoro Cyaa
Poccuinckon ®egepalmm no HacToALEMY AeNly NOCTOJIbKY, MOCKOJIbKY Ha OCHOBaHMMN COAEPXKALLMXCS B HUX
MOJIOXKEHWUI pa3peLlaeTCcs BOMPOC 0 NpoBeAeHMN 0bbICKa B MOMELLEHNSAX, NCMO/b3YEMbIX alBOKATOM ANA
OCyLLEeCTB/IeHNS aflBOKATCKON AeATeIbHOCTHY, U onpefensanTcs 06bekTbl, KOTOpbie NoAnexaT
0bHapY>XeHWNI0 N U3BATUIO B XOA4€ AaHHOro 06bICKa, B paMKax yroJoBHOIO Aefa, B KOTOPOM
NnoLo3peBaeMbIM, 06BUHSEMbIM ABASETCH LOBEPUTENb afiBOKaTa.

2. MpaBo Ha nonyyeHne KBaaNULNPOBAHHOW OPUANYECKON MOMOLLM - B YMUCae ApYrux npas n csobon
4yesioBeKa W rpakAaHuHa, Npu3HaHne, cobNloaeHne 1 3aLmMTa KOTOPbIX COCTaBAAOT 0653aHHOCTb
rocyfapcTBa ¥ KOTOpble ABASIOTCA HEMNOCPEACTBEHHO AENCTBYIOWUMY, ONPEAEeNaioT CMbIC, COAEpXKaHune 1
NPVMEHEHNE 3aKOHOB, AEATENbHOCTb 3aKOHOAATENIbHON 1 NCNOJTHUTENBHON BNacTh 1 obecneymBaoTcs
npaBoCyAMeM, - NPU3HAETCA U rapaHTupyeTcs B Poccuinckon ®epepauy B COOTBETCTBUMN C KOHCTUTYLMERN
Poccuiickon ®epepalmmn 1 CornacHo obLienpusHaHHbIM MPUHLMMAM 1 HOPMaM MeXAYHapoA4HOro npasa
(cTaTtbn 2, 17, 18 n 48 KoHcTUTyumm Poccuinckon ®egepauinnm).

locynapCTBO, MpM3BaHHOE rapaHTUPOBaTb AAaHHOE NpaBo, B cuay cTaTen 45 (YacTb 1) n 48 (yacTb 1)
KoHcTuTyumm Poccuniickon ®epepaumm 0683aH0 co34aBaTh M HaA/IeXallne yYCI0BUS rpaXjaHaM ans ero
peanu3aunu, a 1MLaM, OKa3biBaOLLMM IOPUANYECKYIO NMOMOLLb, B TOM YUC/IEe afiBOKaTaM, - As
3(pPEeKTMBHOIO OCYLLLECTBNIEHNSA UX AeATensHocTH ([MocTaHoBneHne KoHCcTuTyumoHHoro Cyaa Poccninckon
depepaumm oT 23 gekabpsa 1999 ropa N 18-M; OnpeaeneHme KoHCcTUTyumoHHoro Cyaa Poccuinckon
®epnepaumm ot 8 Hosbps 2005 roga N 439-0).

MpaBo Nosb30BaTbCA NOMOLLLIO afiBOKATa (3alLMTHMKA) MPM3HAETCS B KaYeCcTBe O4HOM0 U3 OCHOBHbIX NpaB
4yesl0BEKa N MeXXAYHAPOAHO-MNPaBOBLIMI aKTaMu, ABASOWMMUCA B CUy cTaTbh 15 (4acTb 4) KoHCTUTYyumMn
Poccuinckon degepaumm COCTaBHOM YaCTbio MPaBOBON CMCTeMbl Poccuum, - MexayHapoAHbIM MakToOM 0O
FPaXXAaHCKUX U NOANTUYECKUX NpaBax (moanyHKkTel "b", "d" nyHkTa 3 cTaTbyn 14) n KoHBEHUMEN 0 3aLlmTe
npaB YesloBeKa M OCHOBHbIX CBO6OA (MOAMYHKT "C" NyHKTa 2 CTaTby 6).

ByZy4mn He3aBUCUMbIM NPODECCMOHANBHBIM COBETHUKOM MO MPaBOBLIM BOMPOCaM, Ha KOTOPOr0 3aKOHOM
BO3J10)KeHa nybanyHas 06a3aHHOCTb obecneynBaTb 3alLUTY NpaB 1 cBOOOS YenoBeKa 1 rpakaaHunHa (B ToM
ymcne no HazHayYeHuo CyoB), afABOKaT, KaK yKa3biBaa KOHCTUTYUMOHHbIN Cya Poccunckon ®epepaunn,
OCYLLEeCTBASAET AeATEeNbHOCTb, MMeoLyo NyBMYHO-NPaBoOBOMA XapakTep, peannsys TeM CaMbiM rapaHTUu
npaBa Ka)Aoro Ha nonyyeHne KBaangpuunpoBaHHOM IOPUANYECKON NoMoL M. BMecTe ¢ TeM oCyLecTBieHme
afBokaTaMu nNybamyHbIX yHKLMIA NpegnonaraeT co3gaHne HOPMaTUBHO-NPABOBLIX U OPraHU3aLNOHHbIX
MexaHN3MOB, KOTOpPbIE MO3BOJIAT 0becneynBaTb 3aKOHHOCTb B AEATE/IbHOCTY afBOKATOB C y4eTOM
cneungukm aaBoKaTypbl Kak NpoeccmoHansHoro coobuiecTsa alBOKaToB, KOTopoe, byay4n NHCTUTYTOM
rpaxgaHckoro obecTsa, He BXOAUT B CUCTEMY OPraHOB FOCYAapCTBEHHOW BAACTW U OPraHOB MECTHOro
camMoynpaBfieHns 1 AeNCTBYeT Ha OCHOBE MPUHLMMNOB 3aKOHHOCTW, HE3aBMCMMOCTU, CaMOYyNpaB/ieHNs,
KOPMoOpaTMBHOCTU, @ TakXe NPUHLUMUNa PaBHOMNPaBMA afBOKaTOB (MyHKTbI 1 1 2 cTaTbu 3 PefepanbHOro
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3akoHa "O6 afBOKATCKON AesTeNbHOCTU 1 afBoKaType B Poccuiickon denepaunn”).

2.1. Heobxoanmas cocTaBnsioLLlaa NpaBa NoJib30BaThCA MOMOLLbIO afiBOKaTa (3alWMTHMKaA) - obecnevyeHune
KOH(DUAEHUMANbHOCTU CBEAEHUI, coobLaeMbix afBOKaTy ero 4OBEPUTENIEM, KOTOPas SBASETCA He
npuvBUNErnen aaBokKaTa, a rapaHTUEN 3aKOHHbLIX MHTEPECOB ero AOBEPUTENS, NoANeXallunx 3almnTe B CUy
KoHcTuTyumm Poccuinckon depepaunn, npegycMaTprBatoLLLeln NpaBo KaX4oro Ha HEMPUKOCHOBEHHOCTb
YaCTHOM XW3HK, IMYHYIO N CEMENHYIO TalHy (CTaTbsa 23, YacTb 1), 3anpeluatollen cbop, XxpaHeHue,
MCMNOJIb30BaHWE N pacnpocTpaHeHne NHGOoPMaLUM 0 YaCTHOM XXK3HM Nuua 6e3 ero cornacus (CtaTbs 24,
YyacTb 1), 3aKpennsioLLen NpaBo 06BNHAEMOro CHATaTbCA HEBUHOBHBIM, NMOKa €ro BUHOBHOCTL He byaeT
Jl0Ka3aHa B NpeyCMOTPEHHOM (hefiepasibHbIM 3aKOHOM MOPSAKE W YCTaHOBJIEHA BCTYMMBLUMM B 3aKOHHYIO
CUy NpUroBopom cyda (ctaTbs 49, 4acTb 1), @ TakKe NpaBo He CBUAETENbCTBOBATbL MPOTMB CaMoro cebs
(ctaTbs 51, yacTb 1), KOTOPOE 03HAYAET HE TONILKO OTCYTCTBME Y LA 06583aHHOCTU AaBaTb NpoTUB cebs
MoKa3aHuns B Ka4yecTBe CBUAETENS, NOJO3PEBAEMOro, 06BMHAEMOro NAN NPeaoCTaBAATL TaKne CBEAEHMNA B
Kakow 6bl TO HK BbIIO MHOM hOPME, HO 1 3aMpPEeT Ha NPUHYANTENBHOE U3BATUE N NCNOJIb30BaHNE TaKunX
CBELIEHMNI, eCIN OHW BblIN paHee LOBEPEHLI NLOM afBOKATYy MoA YCIOBUEM COXPAHEHUS UX
KOH(DUAEHUMANbHOCTK B Liensx obecneyeHnsa 3almuTbl CBOMX NPaB U 3aKOHHbIX UHTEPECOB.

0653aHHOCTb XPaHWUTb aiBOKATCKYIO TallHy B PaBHOW CTEMNEHN NIEXUT N Ha aABOKATCKMX 06pa3oBaHUSIX,
BKJ1tOHAA KOMErmm agBokaToB. Kak HEOOHOKPaTHO oTMeYan KOHCTUTYUMOoHHbIN Cyn Poccuinckon
®epnepaumnm, rapaHTupyemoe ctatben 23 (4acTb 1) KoHcTutyumn Poccuinckon ®eaepaumm npaBo Ha
HEMPMKOCHOBEHHOCTb YaCTHOW »XXN3HW PacnpoCTpaHAeTCs Ha Ty 0611aCTb XN3HEeAEeATENIbHOCTY Ye0BEKa,
KOTOpas OTHOCUTCH K OTAENIbHOMY ULy, KaCaeTCs TOJIbKO 3TOr0 Anua v, eCan ero 4encTBns HOCAT
HENPOTMBOMPABHbIN XapakKTep, He NOANEXNUT KOHTPOJIIO CO CTOPOHbLI 06LecTBa U rocyaapcTBa
(MocTaHoBneHne oT 16 nioHa 2015 roga N 15-T, onpegenenuns ot 9 nioHa 2005 roga N 248-0, o1 16
tepansa 2006 roga N 63-0, oT 26 aHBapsa 2010 roga N 158-0-O n o1 27 mas 2010 roga N 644-0-0).
MprBeneHHbIM NO0XEHNSM KOHCTUTYLUMK Poccninckon Gegepaunm KOPPeCcnoHANPYIOT MNOM0XKEHNS
MeXxayHapo4HOro nakTa O rpa4aHCKUX U NOJIMTUYECKMX NpaBaX, COrfiaCHO KOTOPLIM HUKTO HE MOXXeT
noaBepraTbCs MPOU3BOJIbHOMY UM HE3AKOHHOMY BMELLATENLCTBY B €ro JIMYHYIO U CEMENHYIO XKN3Hb,
NPOM3BOJIbHLIM WM HE3aKOHHbLIM NOCAraTe/IbCTBaM Ha HEMPUKOCHOBEHHOCTb €r0 XWnLia Wan TalHy ero
KOPPECMOHAEHLMMN U HE3AKOHHbBIM NOCsAraTeNbCTBaM Ha ero YecTb 1 penyTaLuto, KaXkabl YenoBek
MMeeT MpaBo Ha 3alLMTy 3aKOHa OT TaKOoro BMeLllaTeNbCTBa MM TaKMX NOCAraTesbCTB, a 0OBUHAEMBIN - He
ObITb NPUHYXAAEMbIM K laye nokasaHui NpoTuB cebs camoro (moanyHKT "g" nyHkTa 3 cTaTbl 14 1 cTaTha
17), n nonoxxeHns KoHBEHL MM 0 3allMTe NpaB YesloBeKa M OCHOBHbIX CB060A, NPOBO3riallatoLLen NnpaBo
KaXKZO0ro Ha yBa)keHne ero ANYHON 1N CEMENHOW XN3HW, €ro XXUAnLa 1 ero KOPPeCcnoHAeHUUN N He
[OMNYyCKatoLWwen BMeLaTeNbCTBO CO CTOPOHbI MyBIMYHbIX BNaCTel B OCYLLECTBJIEHME 3TOr0 Npaga, 3a
NCKJIIOYEHMEM CNly4aeB, KOrAa Takoe BMeLWaTeIbCTBO NPeayCMOTPEHO 3aKOHOM M HEO6X0A4MMO B
AEMOKpPaTUYeCKOM 00LLEeCTBE B MHTEpeCcax HalMoHaabHOM 6e30MacHOCTM U 06LLEeCTBEHHOIO NOpAaKa,
3KOHOMUYECKOro 61arococTosHMA CTPaHbI, B Lensx NpeaoTepalleHns 6ecnopsaakoB nan NpecTynaeHni,
AN9 0XpaHbl 300POBbA NN HPAaBCTBEHHOCTU WM 3aLLUMUThI NpaB 1 cBobon Apyrux nuy (cTatbs 8).
KOHCTUTYLMOHHbIE MOJIOXKEHNS N KOPPECMOHANPYOLWME UM HOPMbI MEXAYHApPOLHOro Npasa,
NCKJTI04aloLL e BO3MOXXHOCTb NMPOM3BOJIbHOr0 BMeLlaTeNbCTBa B Chepy MHAMBUAYAJSIbHON aBTOHOMUN
JINYHOCTWK, 0653bIBAIOT rocyapcTBO obecneynBaTh B 3aKOHOAATENbCTBE W NPaBONPUMEHEHNN TaKue
YyC/I0BUS ON19 peann3aunm rpaxgaHaMuy rnpasa Ha KBaANGULNPOBaHHYIO IOPUANYECKYIO MOMOLLL U A5
3(PHEKTMBHOr0 OCYLLECTBAEHNA aABOKaTaMUN AeATEIbHOCTY MO ee 0Ka3aHWI, NPU HaJIMYnN KOTOPbIX
rpakaaHWH MMeeT BO3MOXHOCTb cB060AHO co0obLLaTb aABOKaTYy CBEAEHUS, KOTOPbIE OH He coobLmn 6ol
APYrM fiMLaMm, a afBoKaTy - BO3MOXHOCTb COXPaHUTb KOH(MAEHLNANbHOCTb NOJY4YEHHOW NHOopMaLnm
(MocTaHoBneHne KoHcTuTyumoHHoro Cyaa Poccuinckon ®epepaumm ot 29 Hosbpsa 2010 roga N 20-;
onpegeneHns KoHctutyumoHHoro Cyaa Poccuinckon ®epepaumm ot 6 ntona 2000 roga N 128-0, o7 8
Hosbps 2005 roga N 439-0 1 oT 29 masa 2007 rona N 516-0-0).

Mpu3HaHWe n obecrneyeHme Co CTOPOHLI FOCYAapCTBa KOHPUAEHLMAIbHOIO XapakTepa JitobbiX CHOLLIEHWUI 1
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KOHCYJIbTaUUN MeXay IpUcTaMmn 1 NX KJIMeHTaMm B paMKax ux NpothecCMoHasibHbIX OTHOLLEHNIA
npoBo3rnawatTcs OCHOBHLIMW MPUHLMMAMU, KacaloWwUMNCS PO IOPUCTOB (MPUHSATLI BOCbMbIM
KoHrpeccom OOH no npegynpexxaeHnto npecTynHoCTK 1 obpalleHmnto C npaBoHapyLwnTenamu,
NPOXOAUBLLMM B aBrycTe - ceHTabpe 1990 rofa). Ha He06Xx0AMMOCTbL rapaHTUPOBaTb HE3ABMCUMOCTb
a[BOKaTOB Npu BeAeHMM gen, ¢ TeM 4Tobbl obecneynTb okazaHne cBo6OAHON, CPaBeaMBON U
KOH(DUAEHUMNANBbHOW IOPUANYECKON MOMOLLM U KOHPUAEHLNANBHOCTb OTHOLLEHWUIA C KIMEHTOM, BKJIIOYas
3aWMTy 06bIYHOW M 3/IEKTPOHHOW CUCTEM alBOKATCKOro Aes0Npon3BOACTBa U OKYMEHTOB aiBOKaTa OT
N3bATUSA 1 MPOBEPOK, @ TaKXe 3alUNTY OT BMeLaTebCTB B UCMOJIb3yeMble 3/IEKTPOHHbIE CPeACcTBa CBA3N U
NHMOPMaLIMOHHbBIE CUCTEMBI, YKa3biBatoT CTaH4apThl HE3aBMCMMOCTU IOPUAMNYECKON Npodeccnm
MexxayHapo4HOM accoumnaunm topmucToB (NpuHATLI 7 ceHTabpsa 1990 ropa).

Kopekc noseneHunsa ons opuctos B EBponenckom coobuiectse (NpuHAT 28 okTsbps 1998 roga CoseToM
KOJIIernin agBoKaToB 1 topuamnyecknx coobuiects EBponernickoro Coto3a) Tak)Ke 0THOCUT K OCHOBHbIM
npr3HakaM alBOKaTCKOW feATeNbHOCTU obecneyeHmne KANEHTY YCI0BMIA, KOra OH MOXXeT cBoBOAHO
coobllaTb aABOKaTy CBEAEHUS, KOTOpble He coobumn Bbl ApyrMm nnuam, u COXpaHeHNe agBoOKaTOM Kak
nosiydaTenem MHopMaLmm ee KOHPMLEHLMANBHOCTM, NOCKObKY 6e3 yBepeHHOCTU B
KOHDUAEHUMANBHOCTU He MOXET BbITb AOBEPUS; NPU 3TOM TpeboBaHNEM KOHPUAEHLMANBHOCTY
onpeLendTcs npaBa 1 0653aHHOCTY afiBOKaTa, nMeLmne PyHaaMeHTaabHOe 3HavYeHne ans
NpotheCccMoHaNbHON AESTENbHOCTY, - aABOKAT AOJDKEH COBM0AaTh KOHGMAEHUNAIbHOCTL B OTHOLIEHUN
BCEN MHGOpMaLUN, NPeAOCTaBIEHHOW EMY CaMUM KJIMEHTOM UAW MOAYYEHHON UM OTHOCUTESIbHO ero
KJIMEHTa AW APYrux nuL, B Xo4e oKasaHus opuandecknx ycayr, npmyem obsasatenbcTBa, CBA3aHHbIE C
KOH(MOEHUMANbHOCTbIO, HE OrpPaHNYEHbl BO BPEMEHM (NYHKT 2.3).

2.2. ABBOKaTCKOW TaHOM, CornacHo cTaTbe 8 ®efnepanbHOro 3akoHa "O6 afBOKaTCKON AEeATENbHOCTA U
aaBokaType B Poccuickon ®epepaummn, npusHaoTcs nobble CBeEHNS, CBA3aHHbIE C OKa3aHNeM
a[BOKAaTOM IOPNONYECKON NMOMOLLN CBOEMY AOBepUTENO (MyHKT 1), agBoKaT He MOXXeT BbiTb Bbi3BaH U
JOMNPOLLEH B KaYeCTBe cBUAETENS 06 06CTOATENbCTBAX, CTABLUMX EMY M3BECTHLIMU B CBA3M C 0bpalleHnem
K HEMY 3a OpULMNYECKON MOMOLLLIO UK B CBA3M C ee OKasaHneM (MyHKT 2). MonoxxeHns ctaTtbn 8
depnepanbHOro 3akoHa "O6 afBOKaTCKON AeATENbHOCTU 1 afBoKaType B Poccuiickon degepaunn”
rapaHTUPYIOT, TakuM 06pa3oM, COXpaHEeHNe aflBOKATCKON TalHbl, 3aKPennaoT 06l 3anpeT Ha ee
HapyLleHne, UCKNI0YaIoLWLMIA ee packpbIThe 1 pacnpocTpaHeHue nbsiM cnocobom, byas To fonpoc
alBOKaTa 0 COCTaBASIOWMX aABOKATCKYIO TalHy CBEAEHUSAX UM NONYYEHUE NX KaKNM-JIMOO UHbIM
cnocobom.

Mpu 3ToM Kogekc npotheCcCnoHasbHOM 3TUKKN afBoKaTa (NPUHAT NepBbiM BCEPOCCMICKMM Cbe340M
apBokaToB 31 aHBapsa 2003 roga) K cBeAeHMUsAM, COCTaBAAIOWNM NPODECCUOHANbHYIO aABOKaTCKYO TalHy,
OTHOCWT, B YaCTHOCTW, hakT obpalleHns K afBOKaTy, BKJOYasA MMEHa 1 Ha3BaHUS LOBepuTenen, sce
[0Ka3aTeNbCTBa N LOKYMEHTbI, COBpaHHbIe alBOKATOM B XO[e NOAFOTOBKMW K ey, CBEAEHWS, NOYYEHHbIE
a[lBOKATOM OT JoBepuTenein, MHopMaL Mo 0 foBepuTese, CTaBLLUYO U3BECTHON afBOKaTy B npouecce
OKa3aHuWA IpMANYECKON NOMOLLK, COAEPXKAaHMe MPaBOBbIX COBETOB, AAHHbLIX HENOCPEACTBEHHO
LOBEPUTENIO NN eMY NPeOHa3HAYeHHbIX, YCN0BUS COornalleHms o6 okasaHWmM IopuaNYECKON NOMOLLN,
BKJIt0HAA AEHEXHbIE pacyeThl MeXXAy aABOKaTOM 1 fgoseputenem (NyHKT 5 cTaTbu 6).

B cnny byHoameHTanbHbIX NMPUHLMNOB BEPXOBEHCTBa NpaBa W lopUANYeCKOro paBeHCTBa BMELIATEeNbCTBO
rocypapcTBa B HOCALWME KOHGMAEHLNAbHBIN XapaKTep OTHOLLIEHMS, KOTOpble CKAaAblBaloTCA B npoLecce
Nnoay4YeHUst NOA03PEBAEMbIMU N 06BUHSAEMbBIMU NPO(ECCMOHANBHON OPUANYECKON NOMOLLM afBOKaTa
(3alWMTHUKA), HE AO/MKHO HapyLlaTb paBHoBeCHe Mexay TpeboBaHUsAMN MHTepecoB 0bLLecTBa U
HeobX0AMMbIMM YCIOBMAMM 3aLLUTbI OCHOBHbIX MpPaB JIMYHOCTU. COOTBETCTBEHHO, MPaBO NOAO3PEBAEMOrO,
00BUHSAEMOro Ha KOH(MAEHUMANbHbIA XapaKTep OTHOLLUEHWUI CO CBOMM afBOKATOM (3aLLUTHMKOM) Kak
HeoTbeMmsieMas 4acCTb NpaBa Ha NoJlyvyeHne KBaANGULNPOBaHHON OPMANYECKON MOMOLLM He ABAsSeTCS
abCoNOTHLIM, 04HAKO €ro OrpaHNyeHus, COMPsSXKEHHbIE C OTCTYMIEHUAMU OT KOH(MAEHUMNANBHOCTH,
LOMYCTUMBbI NTNLWb MPY YCNOBUW X aLEKBATHOCTU U COPA3MEPHOCTU LLesIAM 3alUTbl OCHOB
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KOHCTUTYLMOHHOIO CTPOS, HPABCTBEHHOCTW, 340P0BbA, NPaB U 3aKOHHbIX UHTEPECOB APYrUX Anl,
obecneyeHns 060poHbI CTpaHbl 1 6€30MacHOCTY roCyAapCTBa, Kak Toro TpebyeT cTtaTha 55 (4acTb 3)
KoHcTuTyummn Poccniickon depepaunn.

Vicxopsa 13 3Toro npy yCTaHOB/IEHWW MPABOBOIr0 MeXaHM3Ma OCYLLEeCTBEHNS KOHCTUTYLMOHHOMO NnpaBsa Ha
NMoMoLLb aiBOKaTa (3allMTHMKA), YyCI0BMIA U NOPSAKa ero peanm3auunm, BkaYas obecnevyeHne rapaHTui
KOH(MAEHLMNANBHOCTU OTHOLLEHWIA MOL03PEBAEMOr0, 06BUHSEMOr0 CO CBOMM afBOKATOM (3aLUNTHUKOM),
thefepanbHbin 3aKoHoAaTeNb 0643aH, He AOMYCKas NCKaXXeHUs CyLlecTBa AaHHOro nNpaBa, HaxoauTb
pa3yMHbI 6afaHC KOHCTUTYLMOHHO 3allMaeMbIX LEHHOCTEN, 3aKPENJIeHHbIX B CTaTbe 55 (4acTb 3)
KoHCTUTyumn Poccminckon ®enepaumm, KOHKYPUPYOLWMX NPaB U 3aKOHHbLIX MHTepecoB (MocTaHoBNEHME
KoHcTuTyumoHHoro Cyga Poccuinckon ®epepauum ot 14 masa 2003 roga N 8-1; OnpeneneHue
KoHcTuTyumoHHoro Cyaa Poccuinckon ®enepauum ot 8 Hosbpsa 2005 roga N 439-0).

Mo cMbicny npaBoBomn No3umumn KoHcTuTyumoHHoro Cyna Poccuinckon ®enepaLm, Bbipa>KeHHOM B
MocTaHoBneHWM oT 29 Hoabps 2010 roga N 20-M, B cuny npeanucanHnin KoHCTuTyuum Poccninckonm
depepaumnm, a TakXKe UCX0AS U3 MEXAYHaPOLHbIX 0653aTeNbCTB POCCUMU, BEITEKAIOLLNX U3 €€ Y4acTus B
KOHBEHL MM 0 3aLiUTe NpaB YefoBeKa M OCHOBHbLIX CBOBOA Kak COCTaBHOM YaCTy MPaBOBON CUCTEMBI
Poccuinckon degepaunn, BMELWATENbCTBO OPraHOB roOCyAapCTBEHHON BNACTU BO B3aMOOTHOLLEHNS
noLo3peBaemMoro, 06BUHAEMOro ¢ n3bpaHHbIM UM aBOKATOM (3aLLMTHMKOM), B TOM YUC/Ie NyTem AOoCTyna K
MaTepuanam, BKAOYaoLWUM CBEAEHUSA O XapaKTepe U COAEPXKAaHUN 3TUX B3aUMOOTHOLLIEHWI, MOXET UMETb
MeCTO MLb B UCKMOYUTENbHBIX CTy4asaXx - NPy Haanyiny 060CHOBaHHLIX NOA0O3PEHUI B 310ynoTpebneHnn
npaBoOM CO CTOPOHbI afiBOKaTa 1 B 3/IOHAMEPEHHOM €ro UCMoJib30BaHUM CO CTOPOHbI nLa, KOTOPOMY
OKa3blBaeTCH pUAMYecKkas NoMoLLb; Npu 3TOM 03HaKOMJIeHWE NpeacTaBuTeNen rocy4apCTBEHHON BacTuh
C TaKUMW MaTepuanamu B NosHoM obbeme 6e3 06ocHOBaHMSA NpeaLwecTByOWMMI 310ynoTpebneHnamu
NPaBOM Ha OPUANYECKYIO MOMOLb ABASETCS U3OLITOYHLIM U MPON3BOJILHBLIM NMOCAraTENbCTBOM Ha NpaBa
3alUMThI.

3. CornacHo YrosioBHo-npoueccyasibHoMy Kogekcy Poccunckon ®egepaunm B Cydasx, NpeayCMOTPEHHbIX
nyHkTamu 4-9, 10-1, 11 n 12 yacTn BTOPOMN ero ctaTbk 29, cnefosaTesb C COrjlacus pyKoBoAMTeNs
CneacTBEHHOr0 OpraHa, a Ao3HaBaTe/b C COrflacus NpoKypopa Bo3byxaaeT nepeq CyaoM Xo4aTancTeo O
NPOM3BOLCTBE COOTBETCTBYIOLLErr0 C/IeACTBEHHOr0 AEeNCTBUSA, O YEM BbIHOCUTCS MOCTaHOBAEHME (YacTb
nepsas cTaTbn 165); pacCMOTPEB yKa3aHHOE X04aTalnCTBO, CyAbs BbIHOCUT MOCTAHOBAEHWE O pa3peLleHun
NPON3BOACTBa C/IEACTBEHHOI0 AENCTBMA Nan 06 0TKa3e B ero NpoM3BOACTBE C yKa3aHMEM MOTVBOB 0TKa3a
(4acTb YeTBepTas cTaTby 165); 0OCHOBaHMEM NPOM3BOACTBA TAaKOr0 CIeACTBEHHOr0 AENCTBUSA, KakK 0BbICK,
ABNAETCA HaMYMe 4OCTAaTOYHbIX AaHHbIX NoJslaraTh, YTO B KAKOM-1nbo mecTe nan y kakoro-nnbo anua
MOryT HaxXoAUTLCS OpyAus, 060pyAOBaHNE NN NHbIE CPEACTBA COBEPLUEHNS NPECTYNAEHNS, MPeaMETHI,
LOKYMEHTb! U LLeHHOCTW, KOTOpble MOryT UMeTb 3Ha4YeHune A9 YyronoBHOro Aena (4acTb nepsas CTaTby
182).

B cuny nyHkTa 7 YacTtum BTOpom cTaTbm 29 YK Poccuinckon ®epepalimm ToNbKO CyA, B TOM YUCAE B X04e
nocynebHoro NponsBoACTBa, MPaBOMOYEH NPUHUMATL PELIEHUS O MPOWU3BOACTBE BLIEMKMN NPEAMETOB U
LLOKYMEHTOB, COAepXXallunx rocyJapCTBEHHYIO WIN UHYIO OXpaHsaeMyto hefepasbHbiM 3aKOHOM TarHy.
[laHHoe TpeboBaHme 0bycnoBAEHO He 0COBEHHOCTSAMM MPOBOAUMOIO B 3TUX LENsSX CNeACTBEHHOro
LEeNCTBUS, a cneunprnyeckuM xapakTepoM CoaepKaLlencs B n3biMaeMblx npeameTax u JOKyMeHTax
nHgpopmauun. CyaebHoe pelleHne B NoA0OHbLIX Cayvasx NPUHNMAETCS BHE 3aBUCUMOCTM OT TOrO,
0hOpPMSIETCS UX U3BATNE KaK pe3ybTaT BblIEMKUW, MPOBOAUMON B nopsake ctaTbun 183 YK Poccuinckon
depepauunm, UK Kak pesynbTaT Kakoro-anbo NHOro cneaCcTBEHHOr0 AeNCTBNA (B TOM Yucie obbicka),
HanpaBJIeHHOro Ha obHapy)XXeHne 1 N3bATUE NMEHHO TaKUX MPeAMETOB U AOKYMEHTOB. pn 3TOM B CUJTy
npeanucaHns NyHkTa 3 cTaTbn 8 PefepanbHOro 3akoHa "O6 afBOKaTCKON AEATENBHOCTM U aflBOKaType B
Poccuiickon ®epepaLmmn” nposeaeHre onepaTMBHO-PO3bICKHLIX MEPONPUATUIA N CIeACTBEHHbLIX AeACTBUN B
OTHOLUEHUW afBOKaTa (B TOM YMCNE B XUJbIX U CY>XeOHbLIX MOMELLEHNAX, UCMONb3YEMbIX UM ONS
OCYLLEeCTB/IeHNS alBOKATCKON AeATeIbHOCTM) AOMYCKAETCA TOAbKO Ha OCHOBaHUM CyaebHoro peLueHus.
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Mo cMbicny npaBoBbiX No3nunin KoHcTuTyumoHHoro Cyaa Poccunckon ®epepaunn, chopmyIMpoBaHHbIX UM
B onpeneneHusx ot 19 aneaps 2005 roga N 10-O n oT 8 Hosbps 2005 roga N 439-0O, OTCYTCTBUE B CTaTbe
182 "OcHoBaHMA 1 NOPSAAOK Npon3BoACcTBa 0bbicka" YK Poccunckon ®enepaumm npsMoro yKkasaHma Ha
HeobX04MMOCTb BblIHECEHUS CyAebHOro peleHuns o Npon3BoACTBe 00bICKa C LENbio U3bATUSA (BbIEMKN)
nNpeaMeToB U LOKYMEHTOB, COAEPKaLLUX OXPAHAEMYIO 3aKOHOM TalHy, He 03Ha4YaeT, 4YTo et
yCTaHaBANBAETCS MHOW, HEXeNN NpefyCcMOTPEHHbIN MYyHKTOM 7 4aCTu BTOPOW CTaTbh 29 AaHHOro
Kogekca, NnopsnoK BbIEMKM U U3bATUS MaTepranoB, COCTAaBNAOLWMNX alBOKATCKYIO TalHy.

Takum 0bpa3om, B3aMMOCBSA3aHHbIE MOI0OXKEHNS MYyHKTa 7 4aCTU BTOPOM CTaTbh 29, YacTn YeTBEpPTON
cTaTby 165 1 YyacTu nepson cTaTbh 182 YIK Poccunckon ®enepaumm npegnosaraloT npeasapuTenbHbIi
CyZebHbI KOHTPOJIb B OTHOLLEHWM NPOU3BOACTBA 00bICKa B Liensix 0bHapyXeHnsa 1 n3baTus opyaui,
0bopyA0BaHUS UM NHBIX CPEACTB COBEPLUEHNS NPECTYMIEHNS, @ TaKXKe NPeAMETOB, LOKYMEHTOB 1
LEHHOCTEN, KOTOPbIe MOTYT UMETh 3Ha4YeHNe A5 YrOJ0BHOMO AeNa, B HaCTHOCTM B CNyYasx, KOraa Takue
npeaMeThl U JOKYMEHTbI CoAepXXaT OXpaHaeMyto dhefepasibHbIM 3aKOHOM TalHy, BKIOYaa afBOKATCKYHO.
VHoe 03Ha4ano 66l BO3MOXXHOCTb 419 O4HOW U3 CTOPOH YrOMI0BHOM0O npoLecca (CTOpoHbl 06BUHEHNS)
HecnpenaATCTBEHHO BTOPraThCs B OCYLLECTB/EHNE aBTOHOMHOW U KOHPMAEHLMANbHON AeATEeIbHOCTH
APYro CTOPOHbI (Moao3peBaemMoro, 06BMHAEMOro 1 ero agBokaTa), 4To McKax)kano bbl camy CyTb
rapaHTMpoBaHHOro ctatben 123 (4actb 3) KoHcTuTyumm Poccninckon ®epepalimm npuHLmna
OCYyLLeCTBJIEHNS CyA0MNPOM3BOACTBA HAa OCHOBE COCTA3aTENIbHOCTU 1 PaBHOMNPaBUSA CTOPOH.

Kacascb Bonpoca o npoBefeHun 0bbiCKa B MOMELLEHUN, NCMOSIb3YEMOM A1 aBOKaTCKON AeATENbHOCTMY,
KoHCcTuTyumoHHbin Cya Poccuinckon ®epepaumm B OnpeneneHum ot 8 Hoabps 2005 roga N 439-0
chopMynunpoBan CaelyoLLyto NpaBoBYyo NO3MLMIO: NOCKOJIbKY aABOKaTCKas TalHa NoaNeXuT
obecrneyeHmto 1 3alLKTe He TOMbKO MO YrofIOBHOMY Aeny, HO U B CBA3W C peann3aumnen CBOUX NOAHOMOYUIA
a[BOKaTOM, Y4aCTBYIOLLMM B Ka4eCTBE NPeacTaBUTeNs B KOHCTUTYLMOHHOM, FPaX4aHCKOM 1
aAMVHUCTPATUBHOM MPOU3BOACTBE, @ TaKXe 0Ka3blBAOLLMM rpaXKAaHaM 1 lOpUANYECKUM nLam
KOHCYJIbTaTUBHYIO MOMOLLb, (hefepasibHbIN 3aKOHO4aTENb, peasn3ysa CBOU AUCKPELMOHHbIE MOJIHOMOYNS,
BbiTeKatowme n3 craten 71 (NyHKTol "B", "0"), 72 (NYHKT "n" vyactn 1) n 76 (4actu 1 n 2) KOHCTUTYL MM
Poccuinckon ®egepaumm, 1 UCXOAA U3 TOrO, 4TO NPUOPUTET Yrof0BHO-MPOLECCYabHOM0 KogeKca
Poccuiickon ®epepaumm, 3akpennsiowero obme npaemnsia yroaoBHOro CyLonponM3BoAcTBa, nepes
ApyrumMu efepanibHbiMW 3aKOHaMU He aBnseTcs 6e3yCNoBHbIM, B TOM YMCe B CllyYasX, Korha B
henepanbHOM 3aKOHE YCTaHaBMBAKOTCS T€ WM UHblE LOMNOJHUTESNbHbIE FrapaHTKK Npas 1 ceobon
rpaxkgaH, 6611 BNpase 0CyLLeCTBUTL COOTBETCTBYIOLLEE NPABOBOE peryMpoBaHue He B OTPac/IeBOM
3aKOHOaTeNIbCTBE, a B CMeLnasibHOM 3aKOHe, KaKoBbIM siBAsieTCs OenepanbHbii 3aKoH "O6 anBOKaTCKOWM
LeAaTeNbHOCTM 1 afBokaType B Poccuinckon ®egepauun’.

Y4nTbIBasA, YTO Ha3BaHHbIN DefepanbHbI 3aKOH NpeaycMaTprBaeT OXpaHy aflBOKATCKOM TalHbl B CllyYasnx
npoBeaeHns 0bbICKa C Lienbio 0BHapyXeHNs 1 3bATUS MaTePUanoB, KOTOPLIE MOMYT COLEPXKATb
KOH(MAEHUMANbHYIO UHGMOPMAaLMIO, NOSIOXKEeHMS Yr0N0BHO-NPOLLECCYabHOro Kogekca Poccmnckon
depnepauunm, aasoLMecs npeameTom paccmoTpenmns KoHctutyumoHHoro Cyaa Poccunckon ®egepaunm no
HacToALeMYy fefly, COCTaBASIOT C COOTBETCTBYIOLMMU NONOXKEHUAMU 3TOro PefepanbHOro 3akKoHa
HOPMaTMBHOE eANHCTBO U NOAJeXXaT NPMMEHEHNIO BO B3aUMOCBSA3M C HUMMU,

3.1. CornacHo ®enepasibHOMY 3akoHy "Ob6 alBOKAaTCKOM AeATeNbHOCTM U afBOKaType B Poccuinckonm
depnepaummn" agBokaTypa AeNCTBYET Ha OCHOBE MPUHLUMMNA 3aKOHHOCTU (MYHKT 2 CTaTby 3); 3alUNTHUK
0653aH 4eCTHO, pa3yMHO 1 A06POCOBECTHO OTCTanMBaTb MPaBa W 3aKOHHbIE MHTEPECHI fOBEPUTENS BCEMU
He 3anpeLleHHbIMN 3aKoHoAaTeNbCTBOM Poccuinckon ®epepalimm cpeacteamm (NoanyHKT 1 nyHkTa 1
cTaTbh 7). COOTBETCTBEHHO, rapaHTUM KOH(MMAEHUNANbHOCTY AOJHKHbI PAaCNpPOCTPaHATLCA Ha Te
OTHOLUEHNS NOL03peBaEMbIX, 0OBUHAEMbIX CO CBOMMM aiBOKATaMU (3alUTHUKAMK), KOTOPbIE HE BbIXOAAT
3@ paMKy OKa3aHus cobCTBEHHO NpodecCroHanbHOW IPUANYECKON NOMOLLM AOBEPUTENIO B NOPsAAKe,
YCTaHOB/IEHHOM 3aKOHOM,

VHbIMK cnoBamu, He BCe CBEAEHMS, KOTOPbIM afIBOKAT M ero AoBepuTenb xxenaaun bbl npuaath
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KOH(DUAEHUMANbHbBIN XapakTep 1 KOTopble BCAeACTBME 3TOr0 BKJIIOYEHbI aABOKATOM B €ro Mpou3BoACTBO,
ABNSAOTCS aABOKATCKOWN TalHON. Tak, XOTS COrnacHO NyHKTY 3 cTaTbk 8 ®enepanbHOro 3akoHa "06
a[BOKaTCKOWN AeATeNbHOCTM U afgBoKaType B Poccuinckon ®efepaummn” noayyeHHble B Xo4e onepaTUBHO-
PO3bICKHbIX MEPOMPUATUIA UAN CNEACTBEHHBLIX OENCTBUN B OTHOLLEHWN afBOKaTa (B TOM YMcne nocne
NPWVOCTaHOBIEHNS NN NPEeKPaLLEHNs CTaTyCa afBOKaTa) CBeLEeHMNA, MPEeAMETbI U AOKYMEHTbI MOryT 6biThb
MCMNO/b30BaHbl B Ka4YECTBE A0Ka3aTeNbCTB 0OBMHEHNSA TOJIbKO B TeX CJlyYasXx, KOra OHW He BXOAST B
Npon3BOACTBO aiBOKaTa Mo AeflaM ero 4oBepuTeNeN, yKa3aHHbIe OrpaHNYeHns He pacnpoCTPaHAOTCA Ha
OpyAunsa NpecTynneHns, a TakXXe Ha NpeaMeThl, KOTopble 3anpeLleHbl K obpaleHunio nam 06opoT KOTopbIX
OrpaHMYeH B COOTBETCTBUM C 3aKOHOAATELCTBOM Poccuinckon ®epepaummn. B cuny ctatbh 15 (YacTb 2)
KoHcTuTyummn Poccuinckon depepaumm He MOryT ObiTb 3aLUULLEHBI PEXMMOM afBOKATCKON TalHbl TakXe
CBeLleHuns, CBUAETENbCTBYIOLME O COBEPLUEHNM MPAaBOHAPYLLEHNA, UMEIOLLMX YTOJI0BHO NPOTUBOMNPABHLIN
XapakTep, B YaCTHOCTK 0 310ynoTpebneHnsx NpaBoM Ha LOPUANYECKYIO MOMOLLb W 3alMTy OT NO403PEHNS
1 06BUHEHUS, ONYCKAEMbIX KaK aflBOKaTOM, TakK 1 JINLLOM, KOTOPOMY OKa3blBAaeTCs IOpUAMYECKas MOMOLLb,
a TaKXXe TPETbUM NIMLLOM (HanpuMmep, ornJavnBaloWwmM ycnyru agBokaTa).

COOTBETCTBEHHO, MOA, PEXUM aABOKATCKOM TalHbl MOTYT NoANafAaTb TOJbKO Te NpeaMeTbl U [OKYMEHTHI,
KOTOpPbIE MOJTyYeHbI UK CO3[aHbl aABOKaTOM 6e3 HapyLUEHWIA YrosI0BHO MPOTUBOMNPABHOr0 XapakTepa B
paMKax OTHOLUEHWI MO OKa3aHWio KBaaMMULMPOBaHHON IOPNANYECKON NOMOLLN; aABOKATCKas TallHa He
pacrnpocTpaHseTca Ha MaTepuanbl, KOTOPbIE MOTYT CBMAETEbCTBOBATb O HA/IMYUN B OTHOLLEHUSAX MeXAy
a[lBOKATOM 1 €ro goBepuTtesieM (Uaun B CBA3N C STUMU OTHOLLIEHMAMM) NPU3HAKOB NPECTYMNEHNS, B TOM
4yucne NPecTynieHnin NpoTMB NPaBoOCYAuUs, Ha OPYAMNSA 1 NPpeaMeTbl MPeCcTynAeHns, MOCKOJIbKY NHaYye
CTaBWICA Bbl MO COMHEHWE NMPaBOMEpPHbLIN XapakTep AENCTBUA afiBOKaTa W (M) ero noBepuTens,
co3faBanncb bbl 4ONOAHUTENbHbIE NPEANOCHIIKK 415 OrpaHnYeHnin, 06yCcnoBaeHHbIX HE06X04NMOCTbIO
3aLNTbl KOHCTUTYLIMOHHO 3HAYMMBbIX LLEHHOCTEN B COOTBETCTBMMW C TPeboBaHUAMM cTaTbk 55 (4acTb 3)
KoHcTuTyummn Poccuiickon depepaunn.

Hanmyne KOHKPeTHbIX MPU3HAKOB NPEeCTYMIEHNS NO3BOASET CyAY OLEHUTb AOCTAaTOYHOCTb OCHOBaHWUI ANA
CaHKLIMOHMPOBaHNS NPOBEAEHNSA CNEACTBEHHOIO AENCTBUSA B LENSAX 0OHapPY>XeHNS U N3bATUSA
COOTBETCTBYIOLLNX NPEAMETOB, JOKYMEHTOB, @ CaM/ OTbICKMBaeMble 06bEKThI - KOHKPETU3NPOBaTb C
60/1bLLOV CTEMEHBLIO ONPEAESIEHHOCTU, C TEM YTODbI UCKJTIIOYNTL KaK MHblE MaTepuasibl aflBOKaTCKOro
NMpon3BOLCTBA (BKJIIOYasA LOKYMEHTbI, CO3aHHble alBOKAaTOM), CBSA3aHHbIE C AeJIOM, M0 KOTOPOMY agBoKaT
OKa3blBaeT AOBEPUTEIO MPOGECCMOHANBbHYIO IOPUANYECKYIO MOMOLLb, Tak U MaTepmasbl NPOM3BOLACTB MO
Apyrum genam.

Micxoast 3 3TOro 1 C y4eTOM UMEKLLMX NPAMOe OeiCTBUe NosioXKeHnn KOHCTUTYumMm Poccuinckonm
®epepaumm (ctatbs 15, yacTb 1), KOHBEHUUM 0 3alLMTe NpaB YenoBeKa U OCHOBHLIX cBO6OA U
MeXxayHapo4HOro nakTa 0 rpa4aHCKMX U NOJIMTUYECKMX NpaBax obwmin 3anpeT Ha uctpebosaHune n
noJiy4eHune oT afBoKaTa KOHPMAEHLNANbHbIX CBEAEHUN, CBA3AHHbIX C OKa3aHMeM UM opuamnyeckomn
MOMOLLW OOBEPUTESIIO 3aKOHHbIMI CNOCcoBaMmn UCKITIOYNTESIbHO B MHTEpPEeCcax 3alMTbl ero npas,
npeanonaraeT, YTO BO BpeMs 00bICKa, KOTOPbLIN C pa3pelleHuns Cyaa opraHaMm, oCcyLLeCTBAAOWUMN
YroJIoBHOE npecsiefoBaHne, NPon3BOAMTCS B OTHOLIEHUN aBOKaTa, HE MOXET UMETb MECTO UCCeoBaHue
N NPUHYANTESIbHOE N3bATUE MaTEPNasioB aABOKATCKOro NPON3BOACTBA, COAEPXKALLMX CBEAEHNS, HE
BbIXOASILLME 3@ PAMKUN OKa3aHMsa cobCTBEHHO NPOdeCcCUoHaNbHON IPUANYECKON NOMOLLN LOBEPUTENIO B
nopsiake, yCTaHOBIEHHOM 3aKOHOM, T.e. He CBAI3aHHble C HApyLUEHMAMK CO CTOPOHbI aflBOKaTa v (Mnu) ero
noepuTens nnbo TPETbEro NnLa, UMEIOLLMMU YTroJI0BHO NPOTMBOMNPaBHbINA XapakTep Anbo cocToAWMMM B
XPaHEeHUN oOpyauin NpecTyniaeHns Uan NpeaMeToB, KOTOpbIe 3anpeLleHbl K obpalieHuio nam obopot
KOTOPbIX OrpaHnyeH. B NpoTMBHOM Ciyyae 3HaYeHne afBOKaTCKOW TaWHbl, MpaBa Ha noJyyYyeHne
NPogeCcCnoHaIbHON IOPUANYECKON MOMOLLN, NPaBa Ha HEMNPUKOCHOBEHHOCTb YaCTHOM XXU3HU, IMYHYIO 1
CEMeNHYI0 TarHy, Npe3yMnuni HEBUHOBHOCTY M NMpaBa KaX4oro He CBUAETEIbCTBOBATb NMPOTMB CaMOro
cebs dhakTnyeckn obecueHnBanoch 6ol

AHaNIOrMYHOW TOYKM 3pEHUS MPULAEPXKMBAETCSA B CBOEN NpakTuke 1 EBponenckuin Cyn no npaBam Yen0BeKa,
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nonarawLLniA, 4YTo NOCTaHoBeHUE 006 06bICKe A0IKHO, HACKOLKO 3TO BO3MOXKHO, obecneynBaTb
orpaHMyYeHmne ero nocaeacTBUN pasyMHbIMIU Npegenamn (moctaHoBneHus ot 22 mas 2008 roga no geny
"Mnns CtedaHos (lliya Stefanov) npotne bonrapun" n ot 9 nekabps 2004 roga no geny "BaH Poccem (Van
Rossem) npotue benbrumn").

Tak, B gene "KonecHmyeHko npoTtus Poccnn" EBponencknii Cyn no npaBaM YesioBeKa YCMOTPE HapyLleHNs
KOHBEHLMM O 3alLMTe NpaB Ye0BEKa 1 OCHOBHbIX CBOOOA B TOM, 4TO Cy40M C/IeACTBEHHOMY OpraHy 6bisio
pa3peLleHo "B 06X U LMPOKMX BblpaXKeHnsaxX" NPOBECTU 0ObICKM B XXUNLLE U KOHTOPE afBOKaTa, BO
BpemMs 3Toro obeicka He cobnoganncb rapaHTUM OT BMeLLaTeNbCTBa B NpodeccnoHanbHble CEKPEThI, B
pe3ynbTaTe 3TW CeKpeTbl BblNN 3aTPOHYThI B CTEMEHMW, HE COPa3MepPHOW Kakoi Bbl TO HK BbINo
npecnegyemon uenn. icxoas us Toro, YTO BMELWATEIbCTBO B MPOGECCMOHaSIbHBIE CEKPETLI MOXXET UMETb
oTpuuaTesibHble NOCNeACTBUSA 005 HadNexXallero oTrnpas/eHns NpaBoCyans 1, CiefoBaTeslbHO, 415 Mpas,
rapaHTMPOBaHHbLIX CTaTbel 6 KOHBEHLMM 0 3alMTe nNpaB YesoBeKa 1 0CHOBHbIX cBoboa, EBponenckuin Cyq
Mo npaBaM YeJIOBEKA MPULLEN K BBIBOAY, YTO B AlEMOKpaTU4eCKoM 0bLLecTBe NpoBefeHne obbicka B
XKUNMLWE N KOHTOpEe afBoKaTa 6e3 4OCTaTOoYHbIX K TOMY OCHOBaHWI U NpW OTCYTCTBUMN rapaHTWin oT
BMeLLaTeNbCTBa B NpodeccnoHanbHble CEKPeThbl afBoKaTa (KOTOpPbLIN He MO403PeBaCs B COBEPLUEHUN
Kakoro-nnbo npectynneHuns, a SBASACS 3aLLUNTHUKOM 06BMHAEMOr0 MO YroJIOBHOMY Aefly) He ABASETCA
HeobXx04MMbIM, a 3HAYWT, B JaHHOM CJly4ae MMesIo MEeCTO HapyLleHne cTaTbk 8 KOHBEHLMM O 3allnTe npaB
4yenoBeKa N 0CHOBHbIX cBoBoa (nocTaHoBneHWe oT 9 anpens 2009 rona). 3ToT BbIBOA ObIS1 NOATBEP)XAEH
EBponeickum CyLoM No nNpasBaM YesioBeKa B psfe APYruxX ero pelleHuid, B TOM Yucsie B MOCTaHOBAEHUN OT
12 teBpans 2015 roga no geny "KOanukas n gpyrue npotus Poccumn".

3.2. MpoBeaeHne CneaCTBEHHbIX OEACTBMWIA, BKOYas NPOM3BOACTBO BCEX BUAOB 00bICKA, B OTHOLLEHUN
agBokaTa (B TOM 4mcie B XWUJbIX U CyXKeBHbIX MOMELLEHNSX, NCMONb3YEMbIX UM A5 OCYLLECTBAEHUS
a[BOKATCKOW AeATeNbHOCTUN) AOMNYyCKAETCS TONbKO Mo CyaebHOMY pelLeHnto, 0TBeYaloLWweMy, Kak cneayeT
13 YacTu yeTBepTom cTaTbk 7 YK Poccuinckon ®enepauun, TpeboBaHUAM 3aKOHHOCTU, 06OCHOBAHHOCTM 1
MOTMBMPOBAHHOCTH, - B HEM A0JKHbI ObITb YKa3aHbl KOHKPETHbIN 00BEKT 00bICKa 1 faHHbIe, CyXallune
OCHOBaHMEM A1 ero NpoBefeHus, ¢ TeM 4Tobbl 0ObICK HE MPUBOAMA K MOAYYEHUIO MHADOPMALMKN O TeX
KJINEHTaX, KOTOpbIE He NMEeoT HENOCPEeACTBEHHOIO OTHOLLEHMNS K YroJ0BHOMY Aeny (OnpepenexHne
KoHcTuTyumoHHoro Cyaa ot 8 Hosibpsi 2005 roga N 439-0).

Takum 0b6pa3oM, Npon3BOLCTBO CaHKLMOHMPOBAHHOMO CyA0M 06bICKa B OTHOLLEHUN afiBOKaTa
npeanonaraetT Heo6xoAMMOCTb KOHKPETM3aLMn B COOTBETCTBYIOLLEM CyAeOHOM peLlleHnn 0TbICKMBAEMOr 0
obbekTa (MpeamMeTa, AOKYMEHTA), YTO MNO3BOJISAET UCKIOYUTL HEOHOCHOBAHHOE UCCef0BaHMe
(obcnepoBaHme), 3bATUE (KOMUPOBAHUE) MPEAMETOB, IOKYMEHTOB, MaTEPMasoB, HE YKa3aHHbIX B
cynebHOM pelueHnmn, B YaCTHOCTY COAEPIKALLMXCA B MaTepmnanax afBoOKaTCKOro NpoM3BoACTBa,
BeayLerocs (ChopMnpoBaHHOI0) aiBOKATOM Mo AeslaM APYrux ero KANeHTOoB, MPUTOM YTO MPaBOMEPHbI
XapakTep obpa3oBaHMa (HOPMUPOBaHMA) TaKMX MaTeEPUAJIOB NPE3IOMUPYETCS.

JencTeylollee 3aKOHO4aTENLCTBO 06 afBOKaType He cofepxuT npamoro TpebosaHnsa 06 obsazaTensHoCTH
BELEHNA aiBOKAaTCKOro NPOM3BOACTBa - HE0OX0AMMOCTb €ro BeleHUs BbITEKAET U3 MyHKTa 3 CTaTby 8
Ha3BaHHOro d®efepasibHOr0 3aKOHa, @ TakXe 13 NyHKTa 9 cTaTbn 6 Kogekca npoeccMoHanbHON 3TUKN
agBokaTa, 06a3biBaloLLEro aABoKaTa NpM BeAEHMN aABOKaTCKOr0 NPOM3BOACTBA BbINOJHATL TpeboBaHus, B
COOTBETCTBMUM C KOTOPLIMW MaTepuraJibl, BXOASALWME B COCTaB aflBOKaTCKOro Npon3BoACTBa Mo geny, a
TaKXXe nepenncka agBokaTa C 4OBEpUTENEM LO/MKHbI 6bITb ACHbIM 1 HEABYCMbICIEHHBLIM 06pa3oMm
0603Ha4YeHbl Kak NpuHaanexaline agBokaTy WM NCXOAALLME OT Hero.

CornacHo 4acTu naTon ctaTby 182 YINK Poccuiickon ®efepaLmm fo Havana obbicka cnefoBaTtenb
npennaraet 4o6poBOAbHO BbIAATh NoANEXaLLNE N3BATUIO NPeAMETbl, LOKYMEHTbI U LEHHOCTH, KOTOpble
MOryT UMeTb 3HaYeHNe A5 YroJ0BHOIro Aefa; eCv OHM BblaaHbl 4OOPOBOLHO N HET OCHOBAHUNA
onacaTbCs UX COKPbITMA, TO C/lefoBaTeNb BNpaBe He NPon3BoANTb 06bICK. COOTBETCTBEHHO,
0,00p0OCOBECTHO AENCTBYIOLNIA aABOKAT BNpaBe A0OPOBONLHO BblAaTh NPAMO YKa3aHHbIE U
KOHKPETM3MpPOBaHHbIe B pelleHnmn cyaa 06bekThbl, CoOAep)KaHne KOTOPbIX HE COCTaBASET afBOKATCKYIO
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TallHy, 4TO NCK/0YaeT He0BX0AMMOCTb X MOUCKA, B TOM YMCe B MaTepranax agBoOKaTCKOro
NPOU3BOACTBA, a y ClefoBaTens - 06beKTUBHO OTNafaeT OCHOBAHME MOUCKA YKa3aHHbIX B Cyae6HOM
peweHnn 06bEKTOB. B ciiydyae 0TKasa agBoKaTa - HE3aBUCUMO OT €ro MpUYKMHbI - BbiAaTb OTbICKMBAEMble
npeaMeTbl, LEHHOCTW WX LOKYMEHTbI C/lefoBaTelb NPOAoJ/KaeT 00bICK B MOPSAKe, NPeayCMOTPEHHOM
cTaTben 182 YMK Poccunckon ®epepaummn, cobnofas rapaHTuy agBoKaTCKON 1 MHOW OXPaHAeMOoN
henepanbHbIM 3aKOHOM TalHbI.

KoHkpeTun3auns cynom npeaMeTa obbicKa (0TbICKMBaeMOro obbekTa) npegonpenenseT HefonyCTUMOCTb
N3bATUA CiefoBaTeNeM afBOKATCKMX NPOM3BOACTB B LIEJIOM, MPMMEHEHNS BUAEO-, (POTO- 1 MHON hUKCaLmm
JlaHHbIX MPOCMaTPUBAEMbIX MaTEPMAIOB aIBOKAaTCKMX NMPON3BOACTB, @ TakKXXe HeAonyCTUMOCTb U3yYeHuns
(a Tem Bonee ornaweHmns) COAEPXKUMOro JOKYMEHTOB, UMEIOLLMX PEKBM3UTBI CO34aHUA aABOKATOM 1 (1an)
a[BOKATCKMM 06pa30BaHNEM U HE BKIIIOYEHHBIX CYy40M, CAaHKLIMOHMPOBABLUUM 0BbICK, B 4NC10 06BEKTOB
JAaHHOr0 CNefCcTBEHHOrO OeNCTBUS.

ObHapy>XeHne e y afBokaTa v (U1n) B NOMELLEHMM aABOKATCKOr0 06pa3oBaHUs MHbIX 06BEKTOB (B
OTHOLUEHWW KOTOPbIX Ha OCHOBAHUW NyHKTa 2 cTaTbn 129 MK Poccuinckon ®enepaumm 3akoHOM Uan B
YCTaHOBJ/IEHHOM 3aKOHOM MopsAKe BBeAEeHbl OrpaHnyeHns 06opoTocnocobHOCTM) BO BCAKOM Cily4ae He
NCKJIloYaeT (MpeanonaraeT) X U3bAaTUE, ECAN UX XPAHEHWE NPSMO 3aMpPeLLLEHO 3aKOHOM,

4. Takum obpa3om, B 3aKoHofaTenbCcTBe Poccuinckon ®epepaumm B COOTBETCTBMM C KOHCTUTYLIMEN
Poccninckon degepaumm n HOpMaMy MeXXAYHapOAHOr0 NpaBa ChOPMMPOBaH NPOLIECCyabHbIN PEXKM, B
paMKax KOTOPOro - C y4eTOM NpaBoBbIX No3numin KoHcTutyumnoHHoro Cyaa Poccuinckon ®egepaumm,
BbIPa>XEHHbIX B HAaCTOSLWEM [OCTaHOBJIEHWI, - MOJIOXKEHNS MYyHKTa 7 4aCTU BTOPOM CTaTbn 29, YacTun
4yeTBEPTOM CTaTby 165 1 YacTm nepeon cTtaTbmn 182 YK Poccminckon ®epepaumm He npoTueBopeyaT
KoHCcTuTyummn Poccuinckon depepaumm, MOCKOAbKY MO CBOEMY KOHCTUTYLMOHHO-NPaBOBOMY CMbIC/Y B
cMcTeMe AenCTBYIOLLEro NpaBoBoOro peryanpoBaHuns, B TOM YMCae BO B3aMMOCBA3N CO CTaTbel 8
®epepansHOro 3akoHa "O6 afiBOKaTCKOM AeATENbHOCTY U aBOKaType B Poccuinckon depepauun”,
CTaTbsiMM 6 1 8 KOHBEHLMM O 3alUUTE NMpaB Ye0BEKa M OCHOBHbIX cBoboA 1 cTaTbamMm 14 n 17
Me)xayHapo4HOro nakTa 0 rpa4aHCKNX U NOJIMTUYECKMX NPaBax, 3TN MNONOXEHNS NPeANosiaratoT, YTo:
06bICK, CBA3AHHbIN C OCTYMNOM K MaTepuasiaM aBOKaTCKOro npon3BOACTBaA, BO3MOXEH TO/bKO Ha
OCHOBaHMK CyaebHOro peLLeHunsi, B KOTOPOM A0/KHbI BbITb YKa3aHbl KOHKPETHbIE 06bEKThI MOUCKa U
N3bATUSA B XO4€ AAHHOIrO C1IeACTBEHHOrO AENCTBUSA N CBEAEHMSA, CTyXKaLLMe 3aKOHHbIM OCHOBaHWEM A5
ero npoeeneHns;

NccnenoBaHNIO OpraHaMuy, OCyLLECTBASIOWMMMN YrOSI0BHOE NPec/iefoBaHNE, U MPUHYOAUTENLHOMY U3BATUIO
B xo4e 0bbiCKa He noaJsiexaT Takne maTepuranbl afBOKaTCKOr0 NPON3BOACTBA B OTHOLIEHNN AOBEPUTENS
aBOKaTa, KOTOPbIe COLEPXXAT CBEEHUS, HE BbIXOASLLNE 32 PaMK/ OKa3aHUS COBCTBEHHO
npogeccnoHanbHON IPUANYECKON NMOMOLLM Kak Mo yroJIoBHOMY Aesy, B KOTOPOM afBOKaT SBSAETCH
3aLUMTHUKOM, TaK 1 N0 KakuM-mbo Apyrum fenam, Haxo4ALWMMCS B NPON3BOACTBE aABoKaTa, T.e.
MaTepumasbl, He CBA3aHHbIE HEMOCPEACTBEHHO C HAPYLLEHNSMMN CO CTOPOHbLI KaK afiBOKaTa, Tak 1 ero
L0BEpUTENs, COBEPLUEHHBIMU B X0L4E NMPOM3BOACTBA NO AAaHHOMY Aesly, KOTOpble MMEeKT YroJ0BHO
NPOTMBOMPAaBHbIA XapakTep, Mbo C APYrUMK NPECTYNIEHNAMN, COBEPLLUEHHBIMW TPETLUMYK iMLl@aMK, Nnbo
COCTOST B XpaHEeHWW 0Py AN MPecTynaeHnsa nav npeamMeToB, KOTOPbIe 3anpeLleHbl K obpalleHno nam
060pOT KOTOPbIX OrPaHNYeH Ha OCHOBAHUN 3aKOHa;

B XxoZe 0b6bICKa B MOMELLEHNSAX, NCMONb3YEMbIX A5 OCYLLECTBEHNSA afBOKATCKON AeATENbHOCTH,
3anpeLlaeTca Buaeo-, GoTo- 1 nHasa rKcauns MaTepmnanos agBoOKaTCKMUX MPOU3BOACTB B TON UX YacTw,
KOTOpas COCTaBNAET aABOKATCKYIO TalHy.

B uensix obecneyeHns BoinonHeHns TpeboBaHMin KoHCcTUTYyumn Poccuinckon ®enepauun n KOHBEHL MW O
3aluMTe npaB YenoBeKa 1 OCHOBHbIX cB0B0 heaepanbHbI 3aKOHOAATE b BNPaBE YCTAaHOBUTL B
3aKoHo4aTenbCTBe (YronoBHO-MpoLeccyasbHOM, 06 alBOKaTCKON AeATeIbHOCTW) LOMOSHUTE bHbIE
rapaHTWmM, UCKOYaloLLMe B X04e NPoBeAeHNS 06bICKa, MpU KOTOPOM NMpeanoaraeTcs AoCTyn K
MaTepmanaM afgBOKATCKMX MPOM3BOACTB, BO3MOXXHOCTb MOJMY4YEHUS OpraHamm, OCyLLEeCTBASIOWNMUN
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npeaBapuTenbHoe paccnefoBaHue, CBeAeHW, COCTaBASAIOWMNX OXPaHAEMYIO 3aKOHOM aiBOKATCKYIO TanHy,
N TeM CaMbIM - BO3MOXKHOCTb €€ 1CMNO0JIb30BaHMA B UHTEpecax YrojloBHOr0 npecsieloBaHuns, B HaCTHOCTM
npenycMoTpeTb MPaBOBON MEXaHW3M, MO3BOJIAOLWMIA NPKY NpoBeAeHMM 0bbiCKa B OTHOLWLEHWUW afBOKaTa (B
TOM YUCIIE B XKMUAbIX U CYXEBHbIX MOMELLEHNSX, NCNOJIb3YEMBIX AJ19 OCYLLECTBNEHNS aiBOKATCKOM
LesaTenbHOCTH) obecneydnTb AnddepeHLnpoBaHHbIN NOAX0S K MCCNeA0BaHMI0 Kak MaTepranos, KOTOpble
cofep>xaT afBOKATCKY'0 TalHy W BCJIeACTBME 3TOM0 He JO/KHbI ObITh AOCTYMHbI Ha AaHHON CTagun
COCTS3aTeNbHOr0 NpoLecca rocyjapCTBEHHLIM OpraHaM, NpeAcTaBASIOWMM CTOPOHY 06BUHEHUS, TaK 1
MaTepranos, KOHPUAEHLMNANBHOCTb KOTOPLIX HE NOANeXUT obecneyeHunio 3aKOHOM B COOTBETCTBUM C
npaBoBbIMU NO3MLMAMU KOHCTUTYLMOHHOro Cyaa Poccuinckon ®efepauunn, BbipaXKeHHbIMU B HACTOALLEM
MocTaHoBIEHUN.

Ncxops M3 N3n0XXeHHOro N pyKOBOACTBYSACh CTaTbaMmu 6, 47-1, 71, 72, 74, 75, 78, 79 n 100 ®epgepanbHOro
KOHCTUTYLIMOHHOIO 3aKoHa "O KoHcTuTyumoHHoM Cyae Poccminckon ®epepauun”, KOHCTUTYLMOHHBIN Cy 4
Poccuinckon ®depepaunmn

NOCTaHOBMWI:

1. Mpu3HaTb NYHKT 7 4aCTy BTOPOMN CTaTbM 29, 4aCTb YETBEPTYIO CTaTbM 165 1 4acTb NepByto CTaTbn 182
YIMK Poccuinckon denepaumm He NpoTusopedawmmMm KoHCTuTyuum Poccninckon denepaumm, NOCKONbKY
cofepxalumecs B HAUX NOJIOXKEHUSA Mo CBOEMY KOHCTUTYLIMOHHO-NPaBOBOMY CMbIC/Y B CUCTEME
LeCTBYIOLLEro NPaBOBOr0 PeryanpoBaHns, B TOM 4Y/C/e BO B3aMOCBSA3M CO CTaTben 8 ®efepalibHOro
3aKoHa "O6 agBOKATCKOWN AeATeNnbHOCTU 1 afBoKaType B Poccuinckon depepaummn", ctatbsdMm 6 1 8
KOHBEHLMM 0 3aLUMTE NPaB YeI0BEKA U OCHOBHbIX €BO6OA 1 cTaTbaMN 14 n 17 MeXxayHapoOHOro NakTa o
rpaXkKAaHCKUX 1 NoaNTUYECKNX npasax, npeanonaratoT, 4To:

06bICK, CBA3@HHbLIN C AOCTYMNOM K MaTepuasiaM afBOKaTCKOr0 Npou3BOACTBa, BO3MOXEH TOJIbKO Ha
OCHOBaHWW cyaebHoro peleHns, B KOTOPOM A0/KHbI ObiTb YKa3aHbl KOHKpeTHbIe 06beKThbl NoMcKa 1
N3bATWSA B X04e LAHHOro CNeACTBEHHOro AeNCTBMSA U CBEAEHNS, CNTyXKaLLNe 3aKOHHbIM OCHOBaHMEM A5
ero npoBefeHuns;

nccnefoBaHWIO OpraHaMuy, OCyLLeCTBIAIOWMMIN YrOJI0BHOE NpecsiejoBaHne, U MPUHYAUTENbHOMY U3BATUIO
B Xo4e 0bbiCKa He moanexxaT Takme MaTepuasbl aiBOKaTCKOro NPOM3BOACTBA B OTHOLLEHUW JOBEepUTENS
a[BOKaTa, KOTOPbIe COEPXXAaT CBEEHUS, HE BbIXOASLLNE 3@ PaMK/ OKa3aHUS COBCTBEHHO
nNpoheccMoHa IbHON IOPUANYECKON MOMOLLM KaK MO YyroJIOBHOMY fiefny, B KOTOPOM afiBOKAT SBASETCS
3aLMUTHUKOM, TaK ¥ N0 KaknM-1mbo Apyrum fenam, HaxoasaLwmmcs B NpoM3BOACTBE aflBOKaTa, T.e.
MaTepuasbl, He CBA3aHHble HEMOCPEACTBEHHO C HapyLLEeHNsAMUN CO CTOPOHbI KaK afiBoKaTa, Tak 1 ero
L0OBEpUTENS, COBEPLUEHHBIMU B X04€e NPON3BOACTBA NO AaHHOMY feny, KOTOpble UMET Yro/I0BHO
NPOTMBOMPABHbLIN XapakTep, b0 ApyruMu NpecTynaeHnsaMmn, COBEPLUEHHLIMN TPETbUMY AnLamm, nnbo
COCTOAT B XpaHEHUW OPYAUIA NpecTynaeHns Wan NnpeaMeToB, KOTopble 3anpeLleHbl K obpalleHno nim
060pOT KOTOPbLIX OFPaHNYEH Ha OCHOBaHWMW 3aKOHa;

B X04e 00bICKa B MOMELLEHUAX, NCMOb3YEeMbIX A8 OCYLLECTBAEHNSA aABOKATCKON AeATeNbHOCTH,
3anpeLaeTcs Bugeo-, OTo- U NHasa PUKCaLmna MaTepranoB afBoOKaTCKMX MPOU3BOACTB B TOM UX YacTw,
KOTOpas COCTaBASET aflBOKATCKYIO TalHy.

2. KOHCTUTYLMOHHO-NPaBOBON CMbIC/T MYHKTa 7 4acTW BTOPOWN CTaTbh 29, 4acTu YeTBEpPTON CTaTbh 165 1
YyacTu nepson cTaTby 182 YIK Poccunckon ®efepaumm, BbISBIEHHbIN B HAacToAWeM oCcTaHOBAGHUN,
ABnseTcs oblieobasaTeNbHbIM U UCKN0YaeT Ntoboe NHoe NX UCTOJIKOBaHME B MPaBOMNPUMEHUTENbHON
npakTuKe.

3. MpaBonpuMeHUTESIbHbIE PELUEHUNS, €C/IN OHY BblHECEHbI B OTHOLLEHWW rpaxaaH bansHa AnekcaHapa
BaHoBunya, [3t06bl MapuHbl CepreesHbl, Hukonaesa Cepres Banepbesuya, NapHayeBa Bnagumupa
Bnapnmnposuya, MNMetposa OAMutpua Bacunbesmnya, Mpoxoposa BukTopa BukToposuya, PoxxkoBa MakcrmMa
BanepbeBnya 1 KOpyeHko Jlagbl BanepnaHoBHbI Ha OCHOBaHWUM NYHKTa 7 4acTW BTOPOW CTaTbM 29, 4acTu
yeTBeEpTOM CTaTby 165 1 yacTn nepeon cTtaTbmn 182 YK Poccuinckon ®epepaumm B UCTOSIKOBAHMUMN,
pacxofemMcs C UX KOHCTUTYLMOHHO-NPABOBbIM CMbIC/IOM, BbISIBJIEHHbIM B HacTosLweM ocTaHOBAEHNN,
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noasexxaTt NepecMoTpy B YCTAHOBIEHHOM MOPSAAKE, €CIM A5 3TOr0 HET MHbIX NPEenAaTCTBUN.

4. HacToswee MocTaHOBNEHNE OKOHYATENbHO, HE MOANEXUT 06>XXaNoBaHWIO, BCTYMaeT B CUJY CO OHS
otmumanbHoro onybamkoBaHmsa, eNCTBYET HEMOCPEACTBEHHO U He TpebyeT NoATBEPXAEHNS APYIMM
opraHaMu 1 OOSIKHOCTHbLIMMW JIMLLAMU.

5. HacToswee MocTaHOBAEHNE MOANEXUT HE3aMeIMTeNbHOMY ony6ankoBaHuio B "PoccuMinckon rasete",
"CobpaHunm 3akoHomaTenbCcTBa Poccuinckon ®epepaunn” n Ha "OpurumnanbHOM UHTEPHET-NOPTAaJe NPaBOBON
nHgopmauun" (Www.pravo.gov.ru). lMocTaHoBAeHNE AOJHKHO 6bITb 0Ny6MKOBaHO TakxXe B "BecTHuke
KoHcTuTyumoHHoro Cyaa Poccunckon ®egepauun'.

KOHCTUTYUMOHHBIN Cy 4

Poccuiickon ®epepalimu

N 33-M
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