Mo peny o npoBepke KOHCTUTYLLMOHHOCTU NyHKTa 1 yactu 4
cTaTtbhu 2 PepepasibHOro KOHCTUTYLLMOHHOIO 3aKoHa "0
BepxoBHoM Cyane Poccunckon depgepauun” u absaua Tpertbero
noanyHkTa 1 nyHkTa 1 ctaTtbu 342 HanoroBoro Kogekca
Poccuuckon depepaumm B CBA3M C XKasodbon OTKPbLITOro
aKuMoHepHoro obwectea "Masnpom HedTb"

MocTtaHoBneHme - Ne 6-M - o1 31.03.2015 - KoHcTuTyumnoHHbin Cyn Poccunckon ®epepaunn - [lencteyeT 6€3 N3MeHeHN

VimeHeM Poccuiickon ®efepaLmm

MOCTAHOBJIEHUE

KOHCTUTYLIMOHHOI O CYIA POCCUCKOW ®EAEPALINN

no fiefly o NpoBepkKe KOHCTUTYLUMOHHOCTW NYHKTa 1 4acTn 4 ctaTbm 2

®efepanbHOro KOHCTUTYLMOHHOMO 3akoHa "O BepxosHomM Cypnie Poccuinckom

®epepaummn" n absaua TpeTbero nognyHkTa 1 nyHkTa 1 ctaTbn 342 Hanorosoro kogekca Poccminckon
depepaummn B CBA3M C Kanobon OTKPLITOro akumoHepHoro obwecTtsa "Ma3npom HedTb"

ropog CaHkT-MNMeTepbypr 31 mapta 2015 roaa

KoHcTuTyumoHHbin Cya Poccuinckon ®enepaumm B coctase Mpeacenatend B.[1.30pbkuHa, cyaen
A.N.bonuosa, H.C.boHzaps, I'.A.lagxwuesa, 0.M.JaHunosa, J1.M.XKapkosow, . AKunuHa, C.M.KasaHueBa,
M.N.KneaHgposa, C.[.KHs3eBa, A.H.KokoToBa, J1.0.Kpacas4ymkoson, C.M.MaspuHa, H.B.MenbHMKOBa,
K0.[4.PynkuHa, H.B.CenesHesa, 0.C.Xoxpsikoson, B.I.Apocnasuesa,

C yqacTtuem npeactasutenen OAO "MaznpoM HedhTb" - agBokaToB B.M.3apunosa n WN.B.XaMeHyLLKO,
NOJIHOMOYHOr O NpeacTasuTens FocygapcteeHHon Odymbl B KOHCTUTYUMoHHOM Cyae Poccuinckonm
®epepaumnmn 1.0.BaTkuHa, npeacrasutens CoseTa Pefepauun - 4OKTOPa IOPUANYECKMNX HAYK
A.C.CanomaTKuMHa, MOJHOMOYHOro npeactasmTens MNpe3nageHta Poccuinckon ®eagepaumm B
KoHcTuTyumMoHHOM Cynie Poccuinckon ®epepaunn M.B.KpoToBsa,

PYKOBOACTBYACh CTaTben 125 (YacTb 4) KoHCcTuTyuun Poccuinckon depepauum, NyHKTOM 3 4acTu NepBoW,
YaCTAMN TPETbEN N YETBEPTON CTaTbyh 3, YaCTbio NepBoON cTaTbm 21, cTaTbamm 36, 74, 86, 96, 97 n 99
defiepanbHOr0 KOHCTUTYLIMOHHOMO 3aKoHa "O KoHcTuTyumoHHoM Cyae Poccuinckon depepauun”,
paccMoTpes B OTKPbLITOM 3acefaHny Aesi0 O NPoBepKe KOHCTUTYLMOHHOCTU NyHKTa 1 YyacTn 4 ctaTbm 2
depnepanbHOro KOHCTUTYLMOHHOIO 3akoHa "O BepxoBHom Cype Poccuinckon ®enepauun” n absaua
TpeTbero noanyHkTa 1 nyHkTa 1 ctaTbn 342 Hanorosoro kogekca Poccuiickon degepaunn.

MoBoOOM K pacCMOTpPeHUIO Aena saBuiack xanoba OAO "lMa3npom HedTb". OCHOBAaHMEM K PacCMOTPEHMIO
Lena fABuiack 0bHapyXMBLUAsACs HeonpeaeeHHOCTb B BOMPOCE O TOM, COOTBETCTBYIOT it KOHCTUTYLMK
Poccuinckon ®egepalimm ocnapvBaemble 3as8BUTENEM 3aKOHOMOI0XKEHNS.

3acnywas coobLieHne cyabn-goknagyvka M.M.KneaHgposa, 06bACHEHNS NpeAcTaBUTENEN CTOPOH,
BbICTYMNJIEHUSA NPUraLlLeHHbIX B 3aceaHne npeacTaBuTenei: ot BepxosHoro Cyna Poccuiickon ®enepaumm
- cynen BepxosHoro Cyna Poccunckon ®epepaumm J1.A.KanmHuHon n A.l.MepwyToBa, 0T MUHUCTEPCTBa
tuHaHcoB Poccuinckon ®enepauun - I'.P.I'onosaHoBa, oT PefepancHon Hanorosom cyxbbl - 0.B.OB4Yapa,
oT MuHMcTepcTBa tocTuunm Poccninckon Pegepaumm - M.A.MenbHUKOBOW, OT 'eHepanbHOro NPoKypopa
Poccuiickon ®epepaumm - T.A.BacunbeBon, nccnefoBas NpefcTaBieHHble LJOKYMEHTbI U UHbIE MaTepuansl,
KoHcTuTyumoHHbin Cya Poccuinckon ®egepaumnm

YyCTaHOBMUI:

1. 3aasuTens no HacTosAwemy feny OAO "Ta3npom HedTb" ocnaprBaeT KOHCTUTYLMOHHOCTb CJledyoLmnX
3aKOHOMONOXKEHWI:

NyHKTa 1 4yacTu 4 ctaTbn 2 OefepasibHOro KOHCTUTYLMOHHOMO 3aKoHa oT 5 ¢eBpans 2014 roga N 3-0K3
"O BepxosHoM Cypne Poccuiickon ®egepaummn”, KOTOpbIM K nosHomo4mam BepxosHoro Cyga Poccuinckon
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defepalmm B Ka4ecTBe CyAa NepBON UHCTAHLMN OTHECEHO pacCMOTPEHMEe agMUHUCTPATMBHBLIX Aen 06
ocrnapuBaHuMM HOpPMaTMBHbIX NMPaBOBbLIX akTOB lNpe3ngeHTa Poccunckon Gepepaunn, NpasmtenscTBa
Poccuinckon ®egepaumm, henepanbHbiX OPraHoB UCMOJHUTENLHON BAACTK, 'eHepasbHON NPOKypaTypbl
Poccuinckon ®epepaummn, CneacrteseHHoro kommuteTa Poccuinckon ®epepaumnmn, CyaebHoro nenapTamMmeHTa
npv BepxosHoM Cygne Poccuinckon ®epepaunu, LieHTpansHoro 6aHka Poccuinckon degepauun,
LleHTpanbHo n3bupaTtensHon komuccum Poccuinckon ®epepalm, rocyapCTBEHHbIX BHEDOIXKETHbIX
oH0B, B TOM yucse MNeHcnoHHoro doHaa Poccuiickon Pepepaunn, PoHAa COLMANBLHOIO CTPaxoBaHMA
Poccninckon ®epepaunn, GenepasibHoOro poHaa 0683aTeNlbHOr0 MEAULIMHCKOIrO CTPAx0BaHMs, a Takxe
rocyfapCTBEHHbLIX KOpnopauun;

ab3aua TpeTbero noanyHkTa 1 nyHkTa 1 ctaTtbn 342 Hanorosoro kogekca Poccunckon ®epepaumn,
COr7IaCHO KOTOPOMY MPW OTCYTCTBMM Y HasoronaaTesbLiMKa Ha MOMEHT HaCTYMNIeHNA CpoKa yriaThl
Hanora Ha o6bblvyy NoNe3HbIX MCKONAeMbIX MO MTOraM NMepPBOr0 HaNOroBOro Nepuoaa O4epesHoro
KaneH4apHOro roga yTeep>XAeHHbIX HOPMaTMBOB NOTEPb MNONE3HbIX MCKOMAeMbIX Ha 04epeaHow
KaJleH4apHbIN rof BApeAb 40 UX YTBEPXAEHMA NPUMEHSAIOTCA HOPMaTUBLI NOTEPL, YTBEPXKAEHHLIE paHee B
yCTaHOBJIEHHOM MopsaaKe.

1.1. BepxoBHbin Cyn Poccuinckon ®epepauun onpeneneHmem ot 17 nekabps 2013 rofa oTkasan B
npuHATUK 3as88aeHna OAO "Ma3npom HedTb" 0 MPU3HAHUN HEAEeNCTBUTENbHbLIM MOJI0XKEHNS NUCbMA
depepansHon Hanoroeol cy»x6bl oT 21 aBrycta 2013 roga N AC-4-3/15165 "O Hanore Ha n06blvy
Nnone3HbIX NCKoNnaeMblx" 0 MOpPsSLKe ONpefeneHns HaloroBoW CTaBKM MO Hanory Ha 8o6bIvy Noae3HbIX
NCKOMaeMbIX B HacTW nepepacyeTa CyMM OaHHOMO Hasnora HaJsiorornjaTesbLMKOM C y4eTOM YTBEPK4aeMblX
HOPMaTMBOB MOTEPb MOJIE3HbIX UCKOMAEMbIX Ha O4YepeHON KaJleHAapHbI rof, yKasas, 4TO oCnapruBaemMoe
nncemo ®efepanbHOM HaNoroBonM Cy6bl, BONPEKM YTBEPXKAEHWNIO 3a58BUTENS, He oTBeYaeT TpeboBaHMAM,
npeabsaBASEMbIM K HOPMaTUBHbLIM NPaBoBbIM akTaM. [Mpy 3Tom BepxoBHbi Cya Poccuinckon denepaunn
OTMETWA, YTO paccMoTpeHne fen o6 ocnapmeaHum akToB ®efepasibHON HaNOroBon Cayxosbl
NnoABeLOMCTBEHHO apbuTpaxHOMY cyay.

Boicwmin ApbutpaxkHbii Cya Poccuinckon ®epepaumm, kyga OAO "Tasnpom HedpTb" 06paTnnock ¢
aHaNornyHbLIM 3aaBsieHneM, onpegenedunem ot 10 anpens 2014 rofa npekpaTu NPOM3BOLCTBO MO geny,
COCJIaBLUMCh Ha TO, 4TO NCbMO PefepanbHOM Hanoroeon cnyxbbl oT 21 aBrycta 2013 rona He
yCTaHaB/AMBaeT NPaBOBbIX HOPM (NpaBua NoBefeHns), 0ba3aTeNbHbIX 415 HEONpPEeAEeeHHOro Kpyra i, 1
He OTBEYaeT KpUTepUsaM, Mo3BOJIAIOLLNM NPU3HATL €ro B KayeCTBE HOPMATMBHOIO MPaBOBOro aKTa, HU Mo
hopMe, HU MO COLEPXKAHMIO, HW NO U3AABLUEMY ero CyOBbeKTY, HU Mo UCTOYHMKY Ony6anKoBaHMS.

1.2. CornacHo ctaTtbsiM 96 1 97 ®egepanbHOro KOHCTUTYLUMOHHOIO 3akoHa "O KoHCTUTYuMoHHOM Cyfe
Poccuinckon degepaumn”, KOHKPETU3NPYIOWNM CTaTbio 125 (4acTb 4) KOHCTUTYUMKM PoCCUNCKOW
®epepaumnm, obbeguHeHne rpaxkaaH Bnpase 06paTUTbCA B KOHCTUTYLMOHHBIN Cy L PoccMnckom
depepaumm ¢ xasobow Ha HapyLLUEHNE KOHCTUTYLIMOHHBIX NpaB 1 cBo6OA 3aKOHOM U Takas »kanoba
Npr3HaeTCa AONYCTUMOW, eCiv 0CNapuBaeMble 3aKOHOMON0XKEHUS Bbln NPUMEHEHbI B iefe 3a9BMTeNs,
paccMOTpeHue KOTOPOro 3aBepLUeHo B CyLle, U eC/iM UMW 3aTparmBatTCa KOHCTUTYLMOHHBIE NpaBa u
cBoboabl; HecobnoaeHne 3TUX YCOBMIA B CUy cTaTel 43 1 68 Ha3BaHHOro ®enepanbHOro
KOHCTUTYLIMOHHOIO 3aKOHa ABNSETCA OCHOBaHMEM ANSA MPUHATUSA pelleHns 06 0TKase B NpMHATUM Xanobobl
K pacCMOTpeHuto nnbo o npekpaLLeHny NPoM3BoACTBa N0 Aeny.

HapyweHue nyHkToM 1 yacTun 4 cTaTbn 2 PefepalibHOro KOHCTUTYLMOHHOI0 3akoHa "O BepxosHoMm Cyfe
Poccninckon ®Pegepaunn” KoHcTutyumm Poccuinckon ®epepaumnm, ee ctaten 8, 34, 35, 46 n 57, OAO
"Ta3npoM HeTh" yCMaTpMBaeT B TOM, YTO Al@aHHOE 3aKOHOMOJI0XKEeHKe, KOTOpPOoe, Mo CyLLeCTBY,
BOCMPOM3BOAUT NPUMEHEHHBIN B €ro Aese NyHKT 2 4acTu nepson ctaTbun 27 MK Poccuiickon deagepaumn B
pefakuuun, 4encTBOBaBLUe 00 NPUHATUSA Ha3BaHHOro ®efepanbHOro KOHCTUTYLIMOHHOMO 3aKO0Ha,
orpaHu4MBaeT npaso Ha cyaebHoe ocnapuBaHue akToB PefepalibHON HanoroBon ciyxbel, KOTopble
yCTaHaBAMBAIOT A5 HAN0ronaaTesbLMKOB He NMpeayCMOTPeHHbIe HanoroesiM KOAEKCOM POCCMICKON
depnepaumm, a UMEHHO NOANYHKTOM 1 nyHKTa 1 ero cTtaTbn 342, 0643aHHOCTK, T.€., MO CYTU, ABASIOTCA
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HOPMAaTMBHbLIMW MPaBOBLIMU aKTaMMW.

®epnepanbHbIn 3aKoH 0T 12 MmapTa 2014 roga N 29-®3 "O BHeCEHUU N3MEHEHUI B OTLAENIbHbIE
3aKOHoZaTesibHble akTbl Poccminckon depepaunn B CBA3N C NpuHATMEM 3akoHa Poccunckon ®epepaumm o
nonpaske K KoHcTuTyumm Poccninckon Pepepaunn "O BepxosHom Cyae Poccuinckon Genepauum un
npokypaType Poccuinckon depepauunn”, N3noXXmMBLLNA B HOBOW peaakuun ctatbio 27 MK Poccuinckon
depnepaumm, COraacHoO KOTOpor NoAcyaHoCTb aen BepxosHomy Cyany Poccuinckon ®egepaumm
onpegensetca defepasnbHbIM KOHCTUTYLMOHHBIM 3aKoHOM "O BepxoBHoM Cypae Poccuiickon ®epepaunn”,
BCTYNuA B cuny 6 asrycta 2014 roga. C aToro e aHa ®enepanbHbiM 3aKoHOM 0T 28 uioHs 2014 roga N
186-®3 "O BHeCeHMM U3MeHeHMn B ApbnTpakHbIA NpoLeccyanbHbIn Kogekc Poccuinckon depepauun”
npv3HaHa yTpaTMBLUEA CUAY YacTb 2 cTaTbk 34 AlK Poccuinckon depepaumm, COrnacHoO KOTOPOW Boiclumi
ApbuTtpaxHbin Cyn Poccuinckon ®epepaumm pacCMaTprBa B KaYeCTBE CyAa NepBON MHCTaHUUKM aena ob
oCrMapvBaHUN HOPMATMBHbIX MPABOBLIX aKTOB (hefepanbHbiX OPraHOB UCNOJIHUTENbHON BNACTW, €C/IN Takue
aKTbl 3aTparneaoT NpaBa WM 3aKOHHbIE NHTEepeCkl 3a8BUTeNA B chepe NnpeanpuHNMaTeNbCKON U MHON
3KOHOMUYECKON AeATeNIbHOCTH.

TeM caMbIM B HaCTOSLLLEE BPEMS MOJHOMOYME MO PACCMOTPEHMIO B Ka4eCTBe Cya NepBon MHCTaHLNN
aOMUHUCTPaTUBHLIX Aen 06 ocnapuBaHn HOPMATUBHLIX NMPABOBLIX aKTOB (hefepasibHbIX OpraHoB
NCNONHUTENBHOW BNIAaCTW BO3JI0OXXEHO Ha BepxoBHbIn Cya Poccuinckon ®efepalimm Kak BbICLUANA CyAeOHbI
OpraH no rpagaHcKMM gesam, gefnam no paspeLleHnto 3KOHOMUYECKMX CNOPOB, YFONOBHbIM,
aOMUHUCTPATUBHLIM U UHBIM AeflaM, NOACYAHbIM cyAaM, 06pa30oBaHHbLIM B COOTBETCTBMU C DefepasibHbIM
KOHCTUTYLIMOHHBbIM 3akoHOM OT 31 gekabps 1996 roga N 1-®K3 "O cynebHon cncteme Poccuinckon
depepaumn" n pepepanbHbiMK 3akoHaMu. icxons 3 atoro xxanoba OAO "lMa3npom HedTb" B HacTw
OCrMapuBaHnA KOHCTUTYLMOHHOCTY NyHKTa 1 YacTn 4 ctaTbun 2 ®efiepalibHOr0 KOHCTUTYLIMOHHOMO 3aKOHa
"O BepxoBHoM Cygae Poccuiickon ®epnepaummn’, HECMOTPS Ha OTCYTCTBME CChINIKM Ha HEro B CyaebHbIx
peLUeHNsX, BbIHECEHHbIX B OTHOLLEHWMN 3adBUTENS B NepUOS LENCTBMA COOTBETCTBYIOLLNX HOPM
ApbuTparkHOro npoueccyanbHOro kogekca Poccuiickon ®eagepaumm 1 FpaxxaaHCKOro NpoueccyasibHoro
Kopekca Poccuinckon denepaumu, yTpaTuswimx cuny ¢ 6 asrycta 2014 roga, ssnseTcs 4OMNYCTUMON.

YT1o KacaeTcs ab3aua TpeTbero nognyHkTa 1 nyHkTa 1 cTtaTby 342 Hanoroeoro kogekca Poccuinckon
depepaummn, To U3 NpeaCcTaBAeHHbIX MaTepranos cienyeT, 4yTo OAO "la3npom HedTb" obpallanock B
BepxoBHbI Cyn Poccuinckon ®epepauimm n B Boicwuimnin ApbutpaxkHbil Cya Poccuiickon ®epepalimmn B
nopsgke, NnpeayCMOTPEHHOM A5 OCMapuBaHUSA HOPMAaTMBHbIX NMPABOBbIX aKTOB, BHE CBA3M C KOHKPETHbIM
L,e/10M, B KOTOPOM Ha OCHOBaHUN yKa3aHHOIr0 3aKOHOMOJIOXKEHMWS B ONpeeIeHHON IOPUCANKLNOHHON
npoueaype pa3peluasnca bbl 3aTparuBatoWnin ero Npaea 1 cBoboabl BONPOC, yCTaHaBANBAINCL U (1n)
nccnepoBannck hakTudeckne obCToATenbCTBa, MOryLine CBMAETENLCTBOBATL O HEBLIMOJIHEHUN UM
N3N0XKEeHHbIX B NUCbMe deaepanbHON HasloroBon cnyx6bbl oT 21 aBrycta 2013 rofa npeanucaHuin,
KOTOpPbIE, MO MHEHUIO 3a9BMTENSA, MPOTUBOPEYaT 3aKoHY. CyaebHble )Ke MOCTaHOBMIEHNS MO AenaM
AovepHux opraHmsaunn OAO "Fa3npom HedTb", B KOTOPbLIX OCMIapMBaEMOe UM MOJIOXKEHNe Hanorosoro
Koaekca Poccuiickon Peaepaumn 66110 NPUMEHEHO C YH4€TOM yKa3aHHOro nucbMa denepasbHOM HanoroBomn
cnyx6bl, B paMKax HaCTOALLEro Aena He MOryT ObiTb NPUHATLI B KAYECTBE AOKYMEHTOB, MOATBEPXKAAOLLNX
(kak Toro TpebyeT cTaTbs 96 PefepanbHOro KOHCTUTYLMOHHOMO 3akoHa "O KoHcTuTyumnoHHoMm Cyae
Poccuinckon degepaumn”) NpuMeHeHe 3TOr0 NOJIOXKEHNS B KOHKPETHOM Aene 3asaBuTens.
CoOoTBETCTBEHHO, MPOM3BOACTBO NO HAaCTOALLEMY Aefly B HaCTH, KacatoLlencs npoBepku
KOHCTUTYLIMOHHOCTW ab3aua TpeTbero noanyHkTa 1 nyHkTa 1 ctaTbun 342 HanoroBoro Komaekca
Poccuiickon ®epepaLimmn, NOANEXNT NPEKPALLEHMNIO B CUAY MYHKTa 2 CTaTbh 43 1 cTaTbn 68 Ha3BaHHOMO
®efepanbHOro KOHCTUTYLMOHHOTO 3aKO0Ha.

1.3. Kak cnepyet un3 ctaten 36, 74, 96 n 97 ®enepanbHOro KOHCTUTYLMOHHOIO 3akoHa "0
KoHcTuTyumoHHoM Cyge Poccuinckon ®epepaunn”, KoHCTUTYUmoHHbIN Cyn Poccuinckon ®egepaumm
NPVHUMAET NOCTAHOBIEHNE TOIbKO MO NPEeAMETY, YKa3aHHOMY B »KaJiobe, 1 NLlb B OTHOLLEHUN TON YacTu
aKTa, KoTopas bbina NpuMeHeHa B Aiefe 3a8BUTENS Y KOHCTUTYLMOHHOCTbL KOTOPOW NoABepraeTcs
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COMHEHWIO, OLIEHNBAA NPW 3TOM KaK ByKBasIbHbIA CMbIC/T paCCMaTPUBAEMbIX 3aKOHOMOJIOXKEHWI, TaK U
CMbICJI, NPUAABAEMbIA UM OPULMANBHBIM U UHBIM TOJIKOBAHUEM WJIN C/TOXKUBLLUENCA NPaBOMPUMEHNTENBHOW
NPaKTMUKOM, a TaKXXe UCXO0AA U3 NX MeCTa B CUCTEME MPaBOBbIX HOPM, He ByAy4n CBA3aHHbLIM MPU NPUHATUN
peLleHns OCHOBaAHMSAMK 1 10BOaMM, U3I0)KEHHBIMY B XKaJiobe.

Taknm 06pa3om, NyHKT 1 4acTu 4 cTaTbmn 2 PefepanbHOr0 KOHCTUTYLIMOHHOMO 3akoHa "O BepxosHoM Cyne
Poccninckon ®Pegepaunn” ABndeTcs npegMeTom paccMmoTpeHmns KoHcTuTyumnoHHoro Cyaa Poccuinckonm
defepalnn No HACTOAWEMY Aely B TOW Mepe, B KAKON Ha ero OCHOBaHWM B AEeNCTBYIOLLEN cucTeMe
NpaBOBOro perysMpoBaHns paspeLlaeTcs BONPOC 0 BO3MOXHOCTK cyaebHon npoBepkn akToB PenepasnbHoi
Hanorosou cny6bbl Kak hefepanbHOro OpraHa NCNOMHNUTENbHON BAACTW, COAEPXKALLMX Pa3bACHEHMS MO
BOMpPOCaM, CBA3aHHbIM C MPUMEHEHWEM HaJIOrOBbIMIW OpraHaMm HOPM HaJI0roBOr0 3aKOHO4AaTe IbCTBA.

2. KoHcTuTyuma Poccuinckon ®epepaumm rapaHTUpYeT KaxxaoMy cyaebHyto 3alimTy ero npas 1 ceobos
(cTaTbsa 46, YacTb 1); peweHus n gencteus (unn 6e3gencTene) opraHoB rocyAapCTBEHHON BNACTW,
OpraHoB MeCTHOro CaMoynpaBfieHNs, 06l EeCTBEHHbIX 06beAUHEHUI 1 LOMKHOCTHBIX UL, MOFYT ObITb
06>xanoBaHbl B cyf (CTaTbs 46, 4acTb 2). MpaBo Ha cyaebHy0 3almnTy, KOTOPOE OTHOCUTCS K OCHOBHbIM
npasam 1 ceobonam 4YenoBeka, NpU3HaeTCa U rapaHTupyeTcs B Poccunckon ®epepaumm coriacHo
obLenpn3HaHHbIM NMPUHLMMNAM 1 HOPMaM MeXyHapoA4HOro rnpaea 1 B COOTBETCTBUN C KOHCTUTYLMEN
Poccuinckon ®egepalmm n He NOANEXMNT OrpaHuyeHuto (cTaTtba 17, 4actn 1 n 2; ctaTbs 56, 4acTb 3,
KoHCcTuTyumn Poccuinckon ®epepaummn), npeanonaraeT Han4me TakKux KOHKPETHbIX MPaBOBbLIX FapaHTUN,
KOTOpbIE MO3BONAIOT peann3oBaTb €ro B NosiHoM obbeme 1 obecneymBaTb IPHEKTUBHOE BOCCTAHOB/IEHUE B
npaBax NOCpeACcTBOM MpaBoCyans, oTeevatoLero obuienpasosbiM TpeboBaHMAM CNPaBeaIMBOCTH U
paBeHCTBa.

LleHHOCTb NpaBa Ha cyfebHyto 3aluuTy Kak BaXKHenLWwen KOHCTUTYLIMOHHON rapaHTm BCeX ApYrux npas u
cBobo YenoBeKka 1 rpaaaHnHa npegonpeneneHa - B cuny ctaten 4 (Yactb 2), 15 (vactn 1 n 2), 18, 118
(4acTb 2), 120 (4acTb 1), 125, 126 1 128 (4acTb 3) KoHCcTuTyumnmn Poccuinckon ®enepauum - ocobon ponblo
cynebHom BNacTy 1 ee NpeporaTnBamMmn No oCyLLECTBIEHNIO MPABOCYAMNS, B TOM YUC/e NMYTEM KOHTPOS 3a
obecneyeHnemM BEPXOBEHCTBA U MPSMOro AenCTBUS KOHCTUTYLMM Poccuinckon ®epepaunm n genepanbHbix
3aKOHOB Ha BCen Tepputopun Poccun.

M3 cTtaTbmn 46 KoHCTUTyuMn Poccninckon degepaumm Bo B3aMMOCBSA3M C ee cTaTbamm 19 (vacTb 1), 47
(4acTb 1) n 123 (vacTb 3), yCTaHaBAMBAOLW MMM MPUHLMMN PAaBEHCTBA BCEX Nepes 3aKOHOM 1 CyL0M, NpaBo
KaXK[0ro Ha pacCMOTPEHMNe ero Aefla B TOM cyfe 1 TeM CyAben, K NOACYAHOCTM KOTOPbIX OHO OTHECEHO
3aKOHOM, 1 NPUHLMUN OCYLLEeCTBAEHUS CY40NPOn3BOACTBa Ha OCHOBE COCTA3aTeIbHOCTU 1 paBHOMNPaBuS
CTOPOH, C/leayeT, 4TO NPaBo Ha CyaebHyIo 3alUNTY - 3TO HE TOJIbKO MpaBo Ha obpalleHne B Cy, HO 1
BO3MOXXHOCTb MOJy4EeHNS peanbHon cyaebHon 3awmThl B POpMe BOCCTAHOBEHNS HAapPYLLEHHBIX NPaB 1
c8060A B COOTBETCTBUM C 3aKOHOAATENbHO 3aKPEnIeHHbIMU KPUTEPUAMU, KOTOPbIe B HOPMATUBHON hopMe
(B BMAe obuiero npasuia) NnpenonpenenstoT, B KAKOM Cy[le U B KaKol npoueaype noanexumTt
PacCMOTPEHNIO KOHKPETHOE [eno, YTO NO3BONSET Cyay (Cylbe), CTOpOHaM, APYrMM yYacTHMKaM npoLuecca,
a TakXXe MHbIM 3aUHTEePECOBaHHbLIM JMLaM n3bexaTb NPaBOBOW HEONMpeaeneHHOCTU B 3TOM BOMpPOCe.
OOHMM 13 BaXKHbIX (haKTOPOB, onpenenstowmnx 3HeKTUBHOCTb BOCCTAHOBIEHNSA HAPYLUEHHbIX Npas,
ABNAETCA CBOEBPEMEHHOCTb 3alLMThbI MPaB y4aCTBYOLWMUX B AeNe AUl ITO 03HAYaEeT, YTo
yCTaHaB/AMBaeMsble hefepasbHbIM 3aKOHOAATENEM UHCTUTYLMOHANbHLIE U NPOLEAYPHbIE YCI0BUA
OCyLLEeCTBJIeHNa NpoLecCyanbHbIX NpaB AO/KHbI 0TBeYaTh TpeboBaHMAM nNpoLeccyasbHOn
3h(hEeKTUBHOCTMW, SKOHOMUN B NCMOJIb30BAHUN CPEACTB CyAebHON 3alunThl 1 TEM CaMbiM obecneymnBaTb
CnpaBeannBoCTh cyaebHoro peweHus, 6e3 4yero HegoCTUXMUM BanaHc Ny6ANMYHO-NPaBOBLIX U
4YaCTHOMPaBOBbIX NHTEPECOB.

MprBeneHHble MPaBoBble NO3ULNN BbipaXkeHbl B page peweHnin KoHcTuTyumoHHoro Cyaa Poccuinckon
depnepaumm, B TOM Yucse B NocTaHoBAeHMAX 0T 16 mapTa 1998 roga N 9-M, ot 17 Hoabpsa 2005 roga N 11-
M, oT 26 nekabps 2005 roga N 14-M, ot 20 ceBpans 2006 roga N 1-M, ot 25 mapTa 2008 roga N 6-I1, oT 19
niona 2011 roga N 17-N v o1 1 mapTa 2012 roga N 5-M. AHanormyHoro noaxona NpuaepXMBaeTCa B CBOEN
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npakTuke EBponenckuin Cyn no npaBam 4Yes0BeKa, NoJlaraloLnii, 4To CTaTbsd 6 KOHBEHLNN O 3aliuTe npas
4yesioBeKa 1 OCHOBHLIX cBO6OA, MPU3HalOLWas NpaBo KaXX4oro Ha cnpasennneoe cyaebHoe
pa3bupaTenbCTBO, BO B3aMMOCBA3WN C ee CTaTbel 13, rapaHTUpyloLWen KaxxaoMy 3hhekTMBHOE CPeLCTBO
NpaBoBOM 3aLLUWThI, B TOM YMCJIEe B CBA3U C NpeAnosiaraemMblM HapyLLIeHUeM JaHHOro rnpasa,
nofpa3ymMeBaeT, YTO roCyAapCTBO AO/KHO 06ecnevnTb Takoe BHyTpeHHee CpeiCTBO NPaBOBOM 3alUNThI,
KOTOPOE NMO3BOJINT PacCMOTpeTb 060CHOBAHHYIO )Kanoby Ha 3TO NpeAnosiaraeMoe HapyLeHMe Mo CyLecTBy
(mocTaHoBneHwne oT 25 deBpans 2010 roga no peny "KastonmH npotus Poccun”). Ha HeobxoammocTb
obecneyeHns NOTEHUMANbHBIM 3a9BUTENAM BbICTPLIX U 3PMEKTNBHBIX CPEACTB NPaBOBOM 3aLUNTHI,
MO3BONAIOLLMX UM 06PaTUTLCA B KOMMETEHTHLIN HaLMOHabHLIA OpraH BAaCTU MU NOJYYNThL BO3MELLEHNE Ha
rocyfapcTBEHHOM ypoBHe, obpallaeT BHUMaHWe u KommuteT MuHnctpos CoseTa EBponbl (MyHKT 13
npuNoXeHunsa K PekomeHgauum ot 12 mas 2004 roga Rec (2004) 6 "O nosbilweHUn 3DHEKTUBHOCTH
BHYTPEHHWX CPeACTB NPaBoOBOMN 3alUnThI").

3. Kak cnegyeT n3 ctaten 1 (4acTtb 1), 6 (4acTb 2), 17 (4acTb 3) n 19 (4acTtu 1 1 2) KoHCTUTtyummn
Poccunckon ®efepalim 1 OCHOBAHHbIX Ha HUX NPaBOBbIX MNO3nuun KoHCTUTYLMOHHOro Cyaa Poccumnckon
depnepaumm, NPUHLMN IOPNANYECKOr0 PAaBEHCTBA ANKTYET HE0BX0AMMOCTb (hopMasibHON ONpeneNeHHOCTH,
TOYHOCTU, ACHOCTU, HEABYCMbICIEHHOCTY MPaBOBbIX HOPM U UX COr1aCOBAaHHOCTU B CMCTEME
LEenCcTBYIOLLEro NPaBoBOr0 PeryanpoBaHns, MoOCKOAbLKY IOpUANYECKOe PaBEHCTBO MOXeT bbiTh obecrneyeHo
JLWLb MpK yC0BMM eanHO06pa3HOro NOHNMaHNS U TOJIKOBAHWNS NPaBOBOM HOPMbI; 3aKOHOMOI0XKEHNS, N0
CBOEMY COoAepXXaHuio 1 (11n) no popMe He OTBeYatLLme yKasaHHbIM KpUTEepUsM, nopoxxaatoT
NPOTMBOPEYMBYIO NPABOMPUMEHNTENBHYIO MPAaKTKKY, CO34at0T BO3MOXHOCTb X HEOAHO3HAYHOr0
TOJIKOBaHMSA 1 NPOU3BOJIbHOIO NPUMEHEHMNA 1 TEM CaMbIM BELYT K HapyLUEHUIO 3aKpenJIeHHbIX CTaTbaMun 45
1 46 (4actn 1 n 2) KoHCTuTyuum Poccuinckon depepauum rapaHTUn rocy japCTBEHHOW, B TOM Yucie
cynebHon, 3aWwmThl npas, cBOOOA 1 3aKOHHbIX UHTEPECOB rpa)kaaH (nocTaHoBaeHns oT 20 anpens 2009
roga N 7-M, ot 6 gekabpsa 2011 roga N 27-1, ot 29 mioHs 2012 roga N 16-M, oT 14 maa 2013 roga N 9-M u
Ap.).

BmecTe ¢ Tem TpeboBaHMe onpeLeneHHOCTY MPaBOBOro perynmpoBaHus, o6a3biBatoLLee 3aKoHOAATENS
hopMynnpoBaTb NpaBoOBble NPeAnMCaHns C 4OCTaTOYHON CTENEHbIO TOYHOCTM, MO3BONAIOLLEN rPpaXkAaHUHY
(0bbennHeHno rpaxaaH) coobpa3oBbiBaTb C HAMK CBOE MOBEAEHME - KaK 3aMpeLleHHoe, Tak 1
[03BOJIEHHOE, HE UCKJIIYaeT NCMNOIb30BaHME OLLEHOYHbIX UK OBLLENPUHATLIX MOHATUIN, 3HAYEHNE KOTOPbIX
LOJKHO BbITb OCTYMHO AN BOCMPUSATNA U YACHEHNS CyObeKTaMu COOTBETCTBYIOLLNX NPABOOTHOLLEHNIA
nnbo HeNnoCpeACTBEHHO U3 COAEPXKAHUA KOHKPETHOr0 HOPMATUBHOMO MOMIOXKEHNS UAN U3 CUCTEMBI
HaxXoOsLWMNXCA B O4EBUIHON B3aMMOCBS3M MNOM0XKEHWIA, MO0 NOCPeCTBOM BbISBIEHUS 6osiee CI0XKHOM
B3aMMOCBS3M NPaBOBbIX NPeAnMCcaHui, B YaCTHOCTY C MOMOLLbIO laBaeMblX CyAaMn pa3bAaACHEHU Mo
BOMpOCaM Ux npuMeHeHus (noctaHosneHns KoHcTuTyumoHHoro Cyna Poccuiickon ®epepaumm ot 11
Hosbps 2003 roga N 16-M, oT 14 anpens 2008 roga N 7-M, ot 5 mapTta 2013 roga N 5-, oT 23 mas 2013
roga N 11-M; OnpepeneHune KoHcTMTyumoHHoro Cyaa Poccuinckon ®enepauun ot 16 mnions 2013 roga N
1173-O n ap.).

TonKoBaHMe 3aKOHOAATENbHbLIX MPEeANUCaHNIA NMEET MECTO HE TOJIbKO MpU NPUHATUM NY6ANYHO-BNACTHOMO
peleHns B OTHOLLEHNN KOHKPETHOMO nLa, - OHO MOXKeT BbiTb OCYLLECTBAEHO MyTEM Pa3bACHEHUS
HOPMATMBHOIO COLEPXXaHUSA TOro WM MHOMO 3aKOHOMO0XEHWUS NPUMEHUTESIbHO KO BCEM
NPaBOOTHOLLEHNAM, BO3HMKAIOLWMM Ha €ro 0CHOBE, 4T0 TpebyeT NpUHATUSA YNOAHOMOYEHHbIM OpraHoM
COOTBETCTBYHIOLLErO aKTa, C TeM YTOObI JOBECTN €ro A0 CBEAEHUS BCEX CYOBLEKTOB NPABOOTHOLLIEHW, Ha
KOTOPbIX pacnpocTpaHAeTCs pa3bsiCHAEeMOoe npeanncaHme 3akoHa.

B Hafnoroeow chepe NpMHATME TaKOr0 poa akToB NpefonpeseneHo nosioKeHNIMN HaaoroBoro
3aKOHOJaTesIbCTBa B MX CUCTEMHOMW B3aUMOCBSA3M: TakK, COrlacHO Hanorosomy Kofekcy Poccuinckom
®efepallmm BbILLECTOALLMNE HAIOrOBbIE OPraHbl BripaBe OTMEHATb U U3MEHATb PELLUEeHUS HUXKECTOALLMX
HaJIOrOBbIX OPraHoB B C/ly4ae HECOOTBETCTBUSA YKa3aHHbIX PeLleHN 3aKOHO4aTeIbCTBY O Haslorax u
cbopax (NyHKT 3 cTaTby 31); K Yncny 0693aHHOCTEN HaNOroBbIX OPraHOB OTHOCMTCA MH(POPMUPOBAHME
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HaJIoronaaTesbLUINKOB 0 3aKOHOAATEeNbCTBE 0 Hanorax n cbopax (MoanyHKT 4 nyHkTa 1 cTtaTby 32);
MuHNCTEpCcTBO hrHaHCOB Poccuinckon degepaunmm gaeT NMCbMEHHbIE pa3bsACHEHMS MO BOMPOCaM
NPYMEHEHNs 3aKOHOAaTeNbCTBa O Haslorax 1 cbopax, KOTOPbIMK HaNOroBble opraHbl 0653aHbI
PYKOBOACTBOBaTLCA (MNOANYHKT 5 NyHKTa 1 cTaTbM 32 1 NyHKT 1 cTaTbmn 34-2). Kak cnenyeT u3 MonoxeHus
0 ®efepanbHOM Hanoroson ciyxxbe, yTBep)XAeHHOro NocTaHoBAeHNeM MNpaBuTensCTBa Poccuinckon
depepaumm ot 30 ceHTs6ps 2004 roga N 506 (MyHKTbI 1 1 2, nOANYHKTLI 5.6 1 6.3), noMumo
NHGOPMUPOBAHNA HAJIOrOMJIaTENbLINKOB O 3aKOHOA4ATENbCTBE O Hajsorax u cbopax PepepansHas
Hanoroas cnyxba, KOTopast HaxoAMTCs B BeaeHnn MuHucTepcTBa pmHaHCcoB Poccuiickon ®Peagepaumm n Ha
KOTOPY!0 BO3J10)KEHbI MOJIHOMOYMSA MO KOHTPOJIO 1 Haf30py 3a cobtofeHNEM HaNOroBOro
3aK0HOLaTesIbCTBa, BpaBe AaBaTb HasoronaaTesbLnKaM NMCbMeHHbIe pa3bsACHEHUS Mo BOMpocam,
OTHECeHHbIM K chepe ee feATeIbHOCTHU.

Onpepenss NocneaCcTBUSA MPUMEHEHMS HATIOrONAaTeNbLUNKOM NMCbMEHHbIX pa3bACHEHWI, NOANYHKT 3
nyHkTa 1 ctaTtbyn 111 Hanorosoro kogekca Poccuinckon ®enepaummn npnusHaeT 06CTOATENbCTBOM,
NCKJI0YAIOLLMM BMHY NNl B COBEPLLEHWM HAJIOrOBOIr0 NPaBOHAPYLEHWS, BbINOJHEHNE UM Pa3bACHEHUN O
nopsgke ncyncaeHmns, ynnatel Hanora (cbopa) nam no MHbIM BONpoCam NPYMEHEHNS 3aKOHO4aTeIbCTBa O
Hanorax u cbopax, AaHHbIX eMy N1Mbo HeonpeaeneHHOMY Kpyry aunL, PUHAHCOBbLIM, HAJIOrOBLIM UAW OPYrUuMm
YMNOJIHOMOYEHHbIM OPraHOM roCyAapCTBEHHOW BAACTU (YNOJIHOMOYEHHbLIM AOKHOCTHBLIM JINLOM 3TOr0
opraHa) B npefesiax ero KOMneTeHUMmn (yKasaHHble 006CTOATENbCTBA YCTAaHABAMBAOTCSA NP HAaANYUK
COOTBETCTBYIOLLEr0 JOKYMEHTa 3TOr0 OpraHa, no CMbICY Y COAEPXaHUIO OTHOCALLLErocs K HaJIoroBbIM
nepruoaam, B KOTOPbIX COBEPLLIEHO HaOrOBOE NpaBOHApPYLIEHWe, HEe3aBMCMMO OT AaThbl U3AAHWNS Takoro
LOKYMeHTa), n (Unun) BbINOJHEHWE HAOronaaTe bl MKOM MOTUBUPOBAHHORO MHEHMS HAI0rOBOr0 OpraHa,
HanpaB/eHHOr0 eMy B Xo4e NpoBefeHNs HaNor0BOr0 MOHUTOPUHIA; MOJIOXKEHME LaHHOro NOAMYHKTa He
NpYMeHAeTCs B C/lyvae, eC/IN YKa3aHHble NMMCbMEeHHble Pa3bACHEHWS, MOTUBMPOBAHHOE MHEHWE HaJIoroBOro
OpraHa OCHOBaHbl Ha HEMOJIHON UAN HEAOCTOBEPHOWN MHGOPMaLIUN, NPeaCTaBeHHON
HaforonaaTeNbLNKOM.

Mo cMbICy NPUBEAEHHbIX HOPMATUBHLIX MOJIOXKEHWIA, HE UCKJII0OYaeTCsa NpaBo delepasibHOM Ha0roBon
cny>Xbbl IPMHMMAaTbL aKTbl MH(POPMALMOHHO-PA3bACHUTENLHOIO XapakTepa, ¢ TeM 4Tobbl obecneynTb
eanMHoobpa3Hoe NPMMEHEHNE HaIoroBOr0 3aKOHO4ATeNbCTBA HAJIOrOBLIMU OpraHaMmn Ha BCe TEPPUTOPUN
Poccuinckon ®egepaummn. Takme akTbl agpecoBaHbl HEMOCPEACTBEHHO HA/OrOBLIM OpraHaM 1 AO/IKHOCTHbLIM
JMUaM, NPUMEHSIOWMM COOTBETCTBYIOLLNE 3aKOHOM0N0KEHNS. 0643aTEeNbHOCTb COAEPXKALLUNXCS B HUX
pa3bsACHEHU AN HanoronaaTeNbLMKOB HOPMAaTMBHO He 3aKperneHa. BMecTe C TeM - MOCKOMbKY B CAJTY
npuvHLUMNa BeLOMCTBEHHON CybopanMHaLun TeppuTopmrasibHbIe HaIoroBble OpraHbl 0653aHbl B
NPaBOOTHOLIEHNAX C HaNOronaaTeNbLWMKaMN PYKOBOACTBOBATLCSA NCXo4saWwmMm oT denepasibHom
Has10roBom CNy>Xbbl pa3bACHEHUSMM HOPM Ha/I0rOBOM0 3aKOHOA4ATENIbCTBA - TakMe aKTbl ONOCPEAO0BaHHO,
yepes NPaBONPUMEHNTENBbHYI0 AEATENbHOCTb LO/MKHOCTHBIX UL, HAIOrOBbIX OPraHoB, NpuobpeTaloT, Mo
CyTu, 0b6sA3aTeNbHbI XapakTep 1 4Jig HeonpeaesIeHHOro Kpyra HaloronaaTenblwmnkoB (4To
NoATBEPXKAAETCS, B YaCTHOCTY, NMcbMoM PefepansHON Hanoroeow ciyxbbl oT 21 aBrycta 2013 roaa,
KoTopoe ocnapmsanock OAO "laznpom HedTb" B BepxosHoM Cyge Poccuinckon degepaumm 1 B Beicluem
ApbuTtpaxHom Cyge Poccuinckon ®egepauun).

4. CornacHo KoHcTuTyumm Poccuiickon ®depepaunn cynebHas BnacTb OCYLLECTBASETCA NOCPeACTBOM
KOHCTUTYLMOHHOIO, rPpaXkAaHCKOro, aaAMMHNCTPATUBHOMO M YrOJI0OBHOIO Cy40Npon3BoAcTBa (cTaTba 118,
YacCTb 2); CyAbW HE3ABMCUMbI U MOAYUHAOTCA TONbKO KOHCTUTYuUMn Poccuiickon ®epepaumm n
hbenepancHOMy 3akoHy (cTaTbs 120, 4acTb 1); cyA, yCTaHOBMB NpW pacCMOTPEHUN fefla HeCOOTBETCTBME
aKTa rocyfapCTBEHHOIO WM MHOMO OpraHa 3akoHY, MPMHUMAET peLleHmne B COOTBETCTBUN C 3aKOHOM
(cTaTbsa 120, YacTb 2).

Micxopsa 13 3Toro npaBo Ha ocrnapuBaHune B CynebHOM nopsiike HOPMaTUBHbLIX MPABOBbLIX aKTOB
(hefepanbHbIX OPraHoOB UCMOJIHUTENbHOW BIACTW, NPOTUBOPEYaLLMX heaepasibHOMY 3aKOHY U
3aTparmBatoLnxX npaBa u cBoboabl rpa)kaaH, yCTaHOB/IEHO B AENCTBYIOLLEM MpoLeccyasbHOM
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3aKOHO4aTeNIbCTBE U 3aKOHOLATENbCTBE O CYA0YCTPONCTBE. [TpeayCMOTPEeHHOe NYHKTOM 1 4acTu 4 cTaTby
2 ®efepanbHOro KOHCTUTYLIMOHHOIO 3akoHa "O BepxosHoM Cypae Poccuinckon ®egepaumn” paccMoTpeHue
AAMUHUCTPATUBHBIX Aen 06 ocnapuMBaHMM HOPMATMBHLIX MPaBOBbIX aKTOB (hefepanbHbIX OPraHoB
NCMONHNTENIbHOWN BIACTW - MO CMbIC/Y CTaTen 46 (4actn 1 1 2), 118 (YacTb 2), 120 (yacTb 2), 126 n 128
(4acTb 3) KoHCTUTyuumn Poccunckon deaepaunm - SBASETCA CaMOCTOATENbHbIM cnocobom cyaebHon
3aWnTl NpaB 1 ceobod, peryanpyemeix denepasbHbiM 3aKOHOM, U AOJIKHO OCYLLECTBAATLCA B MOPsAAKe
aAMUHUCTPATUBHOIO Cy40Npon3BOACTBa.

4.1. KoHcTuTyums Poccuinckon ®eaepaumm, 3akpennss oba3aTenbHbIN XapakTep NpaBoBbIX HOPM,
COAEPXKALLMNXCA B 3aKOHAX U OCHOBAHHbIX Ha HMX MPaBOBbIX aKTax OPraHoOB WCMOJIHUTENIbHOW BAACTU, He
onpenenseT NOHATUSA MPaBOBON HOPMbl U HOPMATMBHOIO NPaBOBOro akTa. B CI0XKMBLUENCA NPaBOBOW
AOKTPUHE 1 ChOPMUPOBAHHOM Ha €e OCHOBE IOPUAMNYECKON MPaKTUKE, B TOM YUC/IE OTPaXEHHON B
OTAEeNbHbIX NPABOBbIX akTax (B YaCTHOCTW, B MOCTaHOBAeHUW [ocyAapcTBeHHON yMbl 0T 11 Hos6ps 1996
roga N 781-Il 'l "O6 obpalieHun B KoHCTUTYLUMOHHBIN Cya Poccuiickon ®enepauunn” n PaszbacHeHNsX o
npuMeHeHun NMpasBus NOArOTOBKM HOPMATUBHbLIX MPaBOBbLIX aKTOB (hefepalibHblX OPraHoOB MCMOAHUTENbHON
BJIACTM U UX FOCYLapPCTBEHHON perncTpaumm, yTBEPXXAEHHbIX MPrMKa3oM MUHUCTEepPCTBA IOCTULMN
Poccunckon ®egepaumm ot 4 maa 2007 roga N 88), noa HOpMaTMBHbLIM NPaBOBLIM aKTOM MOHMMAaETCH
MUCbMEHHBIN 0MLNANbHBIA OOKYMEHT, MPUHATLIN (M34aHHbIA) B ONpeaesieHHo (hopMe NPaBoOTBOPYECKNM
OpraHoM B npefesax ero KOMneTeHUMN N HanpaBJIeHHbIN Ha YCTaHOBAEHNE, U3MEHEHMNE NN OTMEHY
NpaBOBbIX HOPM, @ NoA NpaBoBoO HOpMoW - 0bLeoba3aTensHOe rocylapcTBEHHOE NpeanncaHne
MOCTOAHHOIO U/IN BPEMEHHOM0 XapakTepa, pacCYMTaHHOE Ha MHOFOKpaTHOE MpMMEHeHNeE,

C DOKTpUHabHbIM MOHMMaHMEM HOPMaTUBHOIO MPaBOBOr0 akTa B LIEJIOM COr/lacytoTCA KaK BblpaXkeHHas
Ha ocHoBe cTaTew 15 (yactn 1 m 3), 90, 105-108 1 125 (4acTb 2) KoHCTMTyumm Poccuinckon depepaunmn
npasoBas no3numna KoHctutyumoHHoro Cyaa Poccunckon ®epepaunn, B CUy KOTOPOM HOPMATUBHbIN
MpPaBOBOW aKT - 3TO aKT 06LLero 4encTBMS, agpecoBaHHbIN HEONPeAeIeHHOMY KPYT /ML, pacCYMTaHHbIA Ha
MHOIOKpPaTHOE NPVMEHEHNE, KOTOPbI COAEPKNT KOHKPETU3MPYIOLLME HOPMATMBHbIE NpeanucaHmns, obuine
npaBuia 1 ABASETCA opMLUMaNbHbIM FOCYAAaPCTBEHHLIM NpeanncaHmeM, 0683aTeNbHbIM 15 UCNONHEH NS
(MocTaHoBneHne oT 17 HOAbpsA 1997 roga N 17-M), Tak 1 BbIBOAbLI UHbIX BbICLUMX CyAe6HbIX OpraHoB.
BepxoBHbin Cyn Poccminckon degepaumt OTHOCUT K CYLLLECTBEHHBLIM NPU3HaKaM, XapaKTepm3yoLwmnm
HOPMATMBHbIA NPaBOBOMN aKT, €ro n3gaHne B yCTaHOBJIEHHOM MOPSAAKE YNPaBOMOYEHHbIM OPraHoOM
roCyfapCTBEHHOW BAACTWU, OPraHOM MeCTHOrO CaMOYMNpPaB/IEHUS UK LO/MKHOCTHBIM JIMLOM, Ha/lM4yne B HEM
NpaBoOBbLIX HOPM (NpaBwua NoBefeHns), 0653aTeNbHbIX A8 HEONPEeAENeHHOro Kpyra ML, pacCYMTaHHbIX Ha
HeoLHOKpaTHOE MPUMEHEHNe, HanpaB/IEHHbIX Ha yYperyampoBaHne obwecTBEHHbIX OTHOWeHM nnbo Ha
N3MEHeHNe NN NpeKpaLleHme CyLLEeCTBYOLNX NPaBOOTHOWEHMA, C y4eTOM 3TUX NMPU3HAKOB,
nepeyncieHHbIX B NyHKTe 9 nocTaHoBneHus MNneHyma BepxoBHoro Cyaa Poccuinckon depepauun ot 29
Hosbps 2007 roga N 48 "O npakTuke paccMOTPeHUS cyaamu fen o6 ocnapmMBaHMM HOPMATUBHbIX MPABOBbLIX
aKTOB MOJIHOCTbLIO MAK B HacTu", Cyay Npuv pacCMOTPEHMUN Aefia MO CYLLEeCTBY HaLNEXNUT, Kak yKa3aHo B
NyHKTe 17 Ha3BaHHOr0 NOCTAHOBJIEHUS, BbIACHATb NOPALOK NPUHATUS HOPMATMBHOIO NPaBOBOro akTa, B
YaCTHOCTW MOJIHOMOYMA OpraHa (A0/KHOCTHOrO NLA) Ha N3haHNe HOPMATMBHLIX MPaABOBbIX aKTOB M UX
npegenbl; popmy (BUA), B KOTOPOW opraH (A0/PKHOCTHOE N1L0) BNpaBe NPUHNUMATbL HOPMaTWBHbIE
NMpaBOBblE aKTbl; MPeAYyCMOTPEHHbIE NPaBuia BBEAEHNS HOPMATMBHbIX NPaBOBbIX aKTOB B AENCTBME, B TOM
yucne npasuna nx onybanmkoBaHma; ecim cyn yCTaHOBWT, YTO NpW N34aHMM OCMapMBaeMOro HOPMaTMBHOIO
NpPaBOBOro akTa HblIM HapyLweHbl TpeboBaHMA 3aKOHO4ATENbCTBA XOTS Obl MO 04HOMY 13 OCHOBAHWIA,
BJIEKYLLMX NPU3HAHNE aKTa HeeNCTBYIOLINM, OH BNpPaBe NPUHATL pelleHne 06 yooBNeTBOPEHUN
3aaBneHuns 6e3 nccnenoBaHua opyrux o06CcToaTeNbCTB NO Aey, B TOM YNCSIe COAEPXKaHUS 0CMapnBaeMoro
aKTa.

B cooTBeTCTBUM C NoCTaHOBsIeHNeM MneHyMa Boicwero ApbutpaxHoro Cyna Poccuinckon ®epepaunm ot 30
nions 2013 roga N 58 "O HEKOTOPLIX BOMPOCax, BO3HWKAOLWMX B CyAebHOM NpakTnKe Npu pacCMOTPEHUN
apbuTpaxHbiMK cygamn gen 06 ocnapmBaHny HOPMATUBHbIX NMPABOBLIX aKTOB", eC/I OCNapMBaEMbIN akT
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COOEPXUT MOJIOXKEHNSA HOPMAaTUBHOIO XapakTepa, HapyLleHus TpeboBaHMin K hopMe HOPMaTUBHOIO
NpaBOBOro akTa, MOpPAAKY ero NPUHATKA U (1K) BBEAEHMSA B AENCTBNE HE SABNSIOTCA OCHOBAHUEM ONS
npeKpaLleHns NPon3BOACTBaA NO AeNy, MOCKOJIbKY TaKOW akT MOXXeT NPUMEHATLCA 3auHTepeCcoBaHHbIMU
Jimuamu, B pesybTaTe 4ero MoryT 6biTb HapyLLEHb! NpaBa WK 3aKOHHbIE UHTEPECH! 3as8BUTENS, a TaKXe
WHbIX JIML; MPY 3TOM aKThbl, He NMpolleline rocyaapCTBEHHYIO perncTpaumnto (ecnm Takas permcrpauyms
ABNAETCS 0643aTeNbHON) U (MAKn) He onybNMKOBaHHLIE B MPeAyCMOTPEHHOM MOPSLAKE, HE BNEKYT NPaBOBbIX
NocNeACTBMIN KaK He MMetoLL e IOpMANYECKON CUbl 1 HE MOTYT PEryanpoBaTbh COOTBETCTBYOLLNE
NMPaBOOTHOLIEHUSA HE3aBUCUMO OT BbISIBAIEHWSA YKa3aHHbIX HapyLweHui B CyaebHoM nopsiake; yCTaHOBMB
Takue HapylleHuns, apbuTpakHbIl Cy NPUHMMAET pPeLleHne 0 NPU3HAHUN 0CMapMBAEMOro akTa He
AENCTBYIOLMM MNOAHOCTbLIO (B TOM YMCe 1 NPy OCNapuBaHun B apbuTpakHbIN Cyl ero oTAeNbHbIX
MOJIOXKEHWN) KakK He NMEIOLLEro IPUANYECKOM CUJIbl C MOMEHTA €ro MPUHATUSA, BbIBOL O YEM [0JDKEH
cofepXaTbCs B PE30/0TUBHOMN YacTu cyaebHoro akta (MyHKT 6.2).

Taknm 0bpa3oM, ferasbHOCTb HOPMATUBHLIX NMPABOBbIX aKTOB (hefepalibHbIX OPraHoB UCMONHUTENLHOW
BJIACTW NPeAnoJsiaraeT He TONbKO HaMYMe B HUX OMNPeesIEHHOro, He MPOTUBOPEYALLErO 3aKOHY
HOPMaTMBHOro cogepxaHus (obuiero npasuna), Ho 1 cobnoaeHne Hagnexallen 3aKoHHON PopMbI,
nopsigka NpuHATUS 1 obHapoaoBaHMs. B oencTByoLLEN CMCTEME NPABOBOIro pPeryampoBaHns cynebHas
npoBepKa Takoro HOPMaTMBHOIO aKTa BKJIIOYaEeT YCTaHOBIEHME ero COOTBETCTBUS hefepanbHOMY 3aKOHY
Mo CoAepXaHWo HOPMaTMBHbIX MPEeANUCaHUA, No hOpMe aKTa, a TakXXe Mo N34aBLIEMY ero CybbekTy,
nopaaKy NPUHATKS, onybaNKoBaHNS U BBEAEHWS B AENCTBUE.

4.2. Obpallasicb K BONPOCY 0 BO3MOXXHOCTU NMPOBEPKN B CyaebHOM Nopsiike akToB heaepanbHOro opraHa
WCMNOJIHATESIbHON BJIACTW, B KOTOPbIX Aal0TCA MUCbMEHHbIE Pa3bACHEHMS MO BOMPOCaM MPUMEHeHNs
HaJIoroBOro 3akoHogaTenbCTBa, KOHCTUTYUMOHHLIN Cyn Poccuinckon ®egepaumm, MCXO4S U3 MOJIOXKEHNIA
cTaTbk 46 KoHCcTUTyuun Poccuinckon ®epepaummn o NpaBe Ha cyaebHyto 3aliuTy, 0OTMeYan, 4To CTaTbh 29,
150 1 198 AMNK Poccuinckon depepauun, pacCMaTprBaeMble BO B3aMMOCBA3M CO cTaTben 137 Hanorosoro
Koaekca Poccuickon denepaunn, He NPenaTCTBYIOT OCNapMBaHNIO B CyebHOM Nopsiike akToB
COOTBETCTBYHIOLLEro hefiepasibHOro opraHa UCMNOoNHUTEIbHON BNaCTU, eCJiv N0 CBOEMY COLEPXKaHUI0 OHK
NMOpPOXXAalT NPaBO HaOrOBbIX OPraHOB NPeabABAATL TpeboBaHMA K HasoronnaTeabLmKam; npu
pacCcMOTpeHUn NoAobHbIX Aen CyAbl He BNpaBe orpaHNyYnMBaTLCS (POPMasbHbIM YCTaHOBIEHWEM TOr0, Kakom
XapaKTep HOCUT M KOMY afpecoBaH OCnapuBaeMbIi akT, @ 0653aHbl BbISCHUTb, 3aTparnBaeT Jiv OH NpaBa
HaoroniaTeNbLWMKOB, COOTBETCTBYET /I aKTaM 3aKOHOAATENLCTBA O Hanorax n cbopax, n B KaX4oM
KOHKPETHOM CJly4ae AOJIKHbl peanbHo obecneynBaTb 3hheKTUBHOE BOCCTAHOBEHNE HapYLLEHHbIX NpPaB, -
NHOEe 03HayvaJ10 bbl He0BOCHOBaHHLIN 0TKa3 B cyaebHoN 3awwmnTe (onpeaeneHns ot 5 Hosbpsa 2002 roga N
319-0, o1 20 okTs6ps 2005 roga N 442-0O v ot 3 anpensa 2007 roga N 363-0-0).

Mo cmbicny cTaTen 15 (Yactm 1-3), 46 (YacTm 1 n 2) n 118 (dacTb 2) KoHcTuTyumm Poccniickon degepaunn,
KOTOpPbIM OTBEYaeT NnpuBeeHHas npasoBas no3uuns KoHctmutyumnoHHoro Cyaa Poccuminckon ®egepaumnm, m
C Y4Y€TOM TOro, 4TO hefiepanbHbiM 3aKOHOAATENLCTBOM NPeayCMOTPEHa BO3MOXHOCTb PACCMOTPEHNS
aOMUHNCTPATUBHBIX Aen 06 ocnapuBaHMM HOPMATKBHLIX NMPABOBLIX aKTOB (hefepalibHbIX OpraHoB
NCMNOJIHATESIbHON BJIACTW BHE CBSA3M C KOHKPETHbLIM [Ee/I0M, B OCHOBE A0MYCTMMOCTMW NPOBEPKUN B AaHHOW
npouenype akta PenepasibHON HaNOroBow CyXbbl Kak hefepasbHOMO OpraHa NCMOAHUTENLHOW BAacTH
npexxae BCEro A0/HKHO IeXXaTb Ha/IMyMe Y 3TOro akTa HOPMaTUBHbLIX CBONCTB (OKa3bIBAET SN OH
obLieperynupyioLlee BO34eNCTBMNE Ha 06LLECTBEHHbIE OTHOLLEHWS, COAEPXKATCA S B HEM NPeAnMcaHns o
npaBax 1 0653aHHOCTSX MEPCOHaJIbHO He ONpeaesIeHHOro Kpyra L, - y4aCTHUKOB COOTBETCTBYIOLLNX
NPaBOOTHOLLEHWUI, PaCcCYNTaH I OH Ha MHOFOKPaTHOE NPUMEHEHUE).

Ecnn ocnapnBaembii akT defepasibHOM HanoroBon ciyx6el 0bnagaeT CBONCTBaMM, NO3BOASIOLLMMM
NPUMEHATL ero B kKavyecTse 0653bIBaloLwero npeanncaHuns obLiero xapakrepa, To ero obneyeHve B hopmy
pa3bsACHEHUs camo Mo cebe He MOXKET CAYXXUTb AOCTAaTOYHbIM OCHOBAHMEM A5 MPU3HAHNS
HeJoMyCTMMOCTM ero NPOBEPKUN Ha COOTBETCTBME (hefepasibHOMY 3aKoHy. Mexxay TeM OTCyTCTBME B
LEeNCTBYIOLLEM 3aKOHOLATENbCTBE YeTKOr0 onpefeneHns 0CHOBaHUIM 1 yCnoBuin cyaebHoro ocnapmBaHus
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3aMHTEPEeCOBaHHbLIMUN MLLAMW aKTOB (hedepalibHbIX OPraHoB UCMOJHUTENLHOW BAcTK, 06nagatoLnx
HOPMATMBHbLIMI CBOMNCTBAMUN U Pa3bACHAOLWMX NpeanMcaHns gepepanbHbiX 3aKOHOB, MOBIEKIIO0
pa3HOPeYMBYIO MPAKTUKY MPK peLleHn BONpoca OTHOCMTENbHO 3HaYeHNS (HOpPMasibHOW CTOPOHBI
XapaKTEPUCTUKMN TaKoro akTa (Nopsaaok n3naHus, onybnmkoBaHms, peructpauus MMHUCTEPCTBOM OCTULIAN
Poccuinckon ®egepaumm 1 1.4.). 06 3TOM CBMAETENLCTBYIOT, B HaCTHOCTM, cyaebHble NOCTaHOBAEHUS,
BbiHeceHHble no geny OAO "lasnpom HedTb" BepxoBHbiM Cyaom Poccuinckon ®egepauunm n Beicwunm
ApbuTtpaxHbiMm Cynom Poccuinckon depepaunn, MaTepuasibl, NpeacTaB/ieHHble B KOHCTUTYUMOHHBIA Cya
Poccninckon ®epepaunn BepxosHbiM CynoM Poccuinckon ®egepaumnm, a Takxe nocTaHoBAeHne MneHyma
BepxosHoro Cyaa Poccuickon ®epepaumm ot 29 Hosbpsa 2007 roga N 48, nyHKT 9 KOTOpPOro npsamo
OTHOCWT K CYLLLEeCTBEHHbLIM NMpU3HakaM HOPMaTMBHOIO NPaBOBOro akTa ero n3gaHue B yCTaHOB/IEHHOM
nopsake.

B pe3ynbTaTe BO3MOXHOCTb OCNapnMBaHmsa akToB PefepanbHON HaoroBom CAy»X0bl, pa3baACHAOLWMNX
npeanuncaHnsa HaaoroBOro 3aKOHOA4ATeNbCTBA, B NpoLueaype, NnpeayCMOTPEHHON 419 OCMapuBaHus
HOPMATMBHbIX NMPaBOBbIX aKTOB, He Byayyn NoakKpenseHa NPSMbIMA HOPMATUBHLIMU YKa3aHNAMU, HOCUT BO
MHOrOM CUTYaTMBHbIN XapakTep. Mexay TeM Takoe pa3bACHEHWe, BbICTyNas B KayeCcTBe HOPMATUBHOMO
TOJIKOBaHMWS, 0683aTeNbHOr0 4151 HANIOrOBbIX OPraHOB W UX AOJIKHOCTHBIX JIL, U KOHKPETU3MPYS
HaJI0roBble HOPMbI, MOXXET PAaCXOANTbCA C UX AENCTBUTENbHLIM CMbICSIOM U TEM CaMbIM, MO CYTH,
haKTUYECKUN yCTaHaBAMBaTb 4J11 HAJI0ronaaTesblNKOB NpeanucaHmns obLlero xapakrepa, npasuna,
afpecoBaHHble HeonpeLesIeHHOMY KPYry JiuL, pacCYMTaHHble Ha HEOAHOKPATHOE NPUMEHEHME U,
CnenoBaTefibHO, OKa3blBaloLWMe peryanpyoLiee Bo3AeNCTBME Ha HAaNOroBble OTHOWEHNS. OTKa3 e B
cynebHon npoBepke pa3bscHeHM, obnagaowmx HoOpMaTUBHbLIMW CBONCTBaMK, HO Mo opMe He
ABNAOLLNXCA HOPMATUBHLIMW MPABOBbLIMY aKTaMu, MO CyTW, MPOJIOHIMPYET UX AENCTBME B
npaBonpuUMeHNTEeIbHOM HaNoroBON NPakTUKe B KaYyecTBe 0(hMLIMaIbHOr0 HOPMATUBHOIO TOJIKOBaHMA
COOTBETCTBYHIOLLNX 3aKOHOMOJIOXKEHWI, KOTOPOE MOXXET NPOTUBOPEYNTL UX LENCTBUTENBbHOMY CMbIC/Y U
NPUTOM PacNpPOCTPaHAETCA Ha HeonpeaeNeHHbIN Kpyr AL,

He pelwano 6bl gaHHyo Npobnemy n paccMoTpeHne aen o6 ocnaprMBaHWM TakNX akTOB MO NpaBuiaMm,
YyCTaHOB/AIEHHbIM ANs Aen 06 ocnapMBaHMM HEHOPMATUBHbIX NMPaBOBbLIX aKTOB 1 PELUEHNIA UHANBUAYANbHO-
pacnopsaanTenbHoro xapaktepa (rnaea 24 AlNK Poccuinckon ®enepaunn 1 rnaea 25 MK Poccuinckon
®epepaumm). CornacHo noctaHoBneHuto NMneHyma BepxosHoro Cyga Poccuinckon ®epepauum ot 10
teBpana 2009 ropa N 2 "O npakTuke pacCMOTPeHNs cyaamu nen ob ocnapvBaHWW peLleHnii, 0eiCcTBUIA
(6be3nencTBMA) OpraHoOB rocy4apCTBEHHOWN BACTW, OPraHOB MECTHOr0 CaMOyMpaBAeHNUSs, AOMKHOCTHbIX
JINL, TOCYAapCTBEHHbIX U MyHMLMMAANbHbIX CAY)KaLUX" K YKa3aHHbIM peLleHnsM OTHOCATCS akTbl OpraHoB
roCcyaapCTBEHHOW BNACTU, OPraHOB MECTHOIr0 CaMOoynpaB/eHNs, UX AOMKHOCTHbIX UL, FOCYAapPCTBEHHbIX,
MYHMLMMNANAbHbIX CAYXKaLLWUX N NPUPABHEHHbIX K HAM UL, NMPUHATLIE € AUHOANYHO UAWN KONEernaibHo,
copepxalime BnacTHoe npeanucaHne, nopoxaatoLlee npasosble NOCNeACTBUSA AN KOHKPETHbIX rpaXkaaH
1 opraHmnsaumm (NnyHKT 1). CnenoBaTenbHO, B Ha3BaHHOM MOCTAHOBAEHNN peYb NAET O HEHOPMATMBHbIX
aKTax, N0 KOTOPbIMUY, MO CYLLEeCTBY, UMEIOTCA B BUAY aKTbl UHAMBMAYAbHbIE, TOMAa KaK aKT,
copepalnin pa3bsACHEHNE HOPMATUBHbIX NMPaBOBLIX aKTOB, Byay4Yn HanpaB/EeHHbIM Ha MPaKTUKY
NpaBoOMpUMEHEHMS B LIE/IOM, @ He Ha KOHKPETHOE MPaBOOTHOLLEHNE, XapaKTepU3yeTcs NOBTOPSIOLLMMCS,
perynsipHbiM, a He UHAMBUAYaNbHO-PACNOPAANTENbHLIM BO3AENCTBMEM Ha 0OLLECTBEHHbIE OTHOLLEHNS.

C y4eToM TOro, 4TO TakKoro pofa pasbsACHEHNA B MPaKTMUKe HaJ0roBbIX OPraHoB MOYHYUAN LMPOKOe
pacrnpocTpaHeHne, nx NPoBepKa JiMb B NOpsALAKe, NpefyCMOTPEHHOM AeNCTBYIOWMM 3aKOHO4aTe/IbCTBOM
AN15 OCMapUBaHNSA HEHOPMATMWBHbIX aKTOB (T.€. peLleHNiA, UMEILLMX NPaBOBble MNOCAeACTBINS TONbKO AN
KOHKPETHbIX rpaXkaH 1 opraHm3auuni), npm Takmx o6CToaTeNbCTBax He MOXKET BbiTb NpU3HaHa
LOCTaTOYHON Ans obecrnevyeHns NoaHOM u ahdekTMBHOM CyaebHon 3aWwmnTbl Npas 1 cBoboA Kak
HeobXx04MMOro 3neMeHTa KOHCTUTYLIMOHHO-NPABOBOr0 peXXnMa, 0CHOBAHHOMO Ha MPUHLIMMAX BEPXOBEHCTBA
npasa 1 NPaBoBOro rocyaapcTea.

Bo3by>xxaeHune npon3BoAcTBa No geny 06 ocnapveBaHuy HOPMATUBHOMO NMPABOBOr0 akTa, Kak clegyeT uns
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pax4aHCKoro npoueccyanbHoro kogekca Poccunckon ®efepaumm, CTaBUTCA B 3aBUCUMOCTb OT TOrO,
MOXKET /I 0CMapUBAEMBIN aKT pacCMaTPUBaTbLCA Kak HapyLlalowuin npasa n ceoboAbl 3a9BuTeNs (4acTb
nepsas CTaTbh 3 1 4acCTb NepBas cTaTbh 251). ECnun 3a9BMTEIEM OCMApPUBAETCA HOPMATWBHbLIN NPaBOBOW
aKT, He 3aTparvBatoLLMin ero npaea, CBO6OAbI MM 3aKOHHbIE UHTEPECHI, TO CY[ 0TKa3blBaeT B MPUHATUN
3a8BNeHMs K pacCMOTpeHWIo (NYHKT 1 YacTm nepson ctatbu 134 MK Poccuinckon ®epepaumm, ab3al
TpeTuii nyHkTa 11 noctaHoBneHus NMneHyma BepxosHoro Cyaa Poccuinckon ®epepaumm ot 29 Hosbpsa 2007
roga N 48). B To ke BpeMs - B 0OT/IMYME OT OCNapuUBaHnS peLleHnii UHABUAYaNbHO-PaCcNopAaNTENbLHOMO
XapakTepa - cam no cebe hakT HaXOXLEHMA IMLL@ B MPABOOTHOLIEHNAX, PErYANPYEMbIX HOPMATNBHbLIM
NPaBOBbLIM aKTOM, YXKe CBUAETENIbCTBYET O BO3MOXHOCTN PaCCMOTPEHUS COOTBETCTBYIOLLEro Aena u TeM
CaMbIM 0 BO3MOXXHOCTU 3alLWThl HAPYLUEHHbIX NpaB B paMKax OCnapuBaHWsa NPaBOBOro akTa, CoAepKallero
npaBuna noseneHus, oba3aTeNbHble AN HEONPELENEHHOM0 KPYra ML, U pacCHUTaHHbIE Ha
HeOAHOKPaTHOE NPUMEHeHNe, He LOXMAAACh MPUHATMA Ha ero OCHOBE HeraTUBHbLIX AN AaHHOIro Auua
NpaBonpUMEHNTENbHbBIX PELLUeHWNN.

MexXZy TeM B HaCTOsALLEe BPEMSA HU OCHOBAHWUS U YC0BUS, HW NPOLLECCYabHbIA MOPSA0K OCMaprnBaHUS
3aMHTEpPeCcoBaHHbLIMU AL AMK aKTOB (hefepasibHbiX OPraHOB NCMOMHUTENbHOW BAACTH, SBASAIOWMXCS
aKTaMy Pa3bsACHEHMS TeX WA NHbIX 3aKOHOMOIOXXEHWIN 1 061aAatoLLINX HOPMATMBHLIMUW CBOMCTBAMM, Kak
HeobxoMMble 31eMEeHTbI NPaBOBOI0O PeryanpoBaHNa COOTBETCTBYIOLLEro MexaHn3Ma cyaebHon 3anThl
YETKO He YCTaHOBJIEHbI, YTO NPENATCTBYET 3h(hEeKTUBHOMY CyaebHOMY OCMapyBaHUIO TakKMX aKTOB U
yXyZLlaeT nonoxxeHue nognafaowmnx ae-hakTo nof nx enCTBre NnL, B CBA3M C HEHaaNexallen
HOPMOTBOPYECKON AeATeNbHOCTbIO rOCyAapcTBa (Mv NpaBoOBOE peryampoBaHne TakoBo, 4To TpebyeT
YTOYHEHUS PA3BACHSAIOWMMN aKTaMU, N OPMasbHO Pa3bACHAIOWMIA 3aKOHOA4ATENbCTBO akKT NpuHAT 6e3
cobnofeHus TpeboaHWin, obecnevnBatoLLnX ero 3aKOHHOCTb U AOCTYNHOCTb, BKOYaa perncrpaumnio
MuHncTepcTBOM tocTULMK Poccuinckon ®Pepepaunn, ohuumnanbHoe onybankoBaHue u T.4.). CHWXeHne
YPOBHS rapaHTuin cyaebHomn 3awmnTel Npas 3TUX UL, MO CPABHEHWUIO C INLLA@MU, OCNAPUBAIOLLAMUN aKThl,
numetoLne ohunumnanbHbln, HOpMann30BaHHbIM HOPMATUBHbLIN CTATYC, HEb35 NPU3HaTL CNpaBeanBbIM 1
Copa3MepHbIM B KOHTeKCTe TpeboBaHuii cTaTbh 55 (4acTb 3) KoHcTuTyuumn Poccuinckon ®epepaumm.
YKa3aHHbIn Nnpoben B MpaBOBOM peryanpoBaHumn npnobpeTtaeT TEM CaMblM KOHCTUTYLMOHHOE 3Ha4YeHNe,
410 0653bIBaeT KOHCTUTYLMOHHBIA Cyn Poccuinckon ®enepaumm NpUHUMaTh PELLEHNE NCXO0AS U3 TOro, 4TO
OTCYTCTBME HEOBXOAMMOro 3aKOHOAaTEIbHOr0 MexaHn3Ma He MOXXEeT MPUMOCTaHaBANBaTb peasin3aLuio
BbITEKAOLWMNX 13 KOHCTUTYLMK Poccninckon Genepauum npas v 3aKOHHbIX MHTEPECOB rpaXkaaH.

4.3. Takum 06pa3om, KOHCTUTYLUMOHHEIN Cya Poccuinckon depepaunn cHntaeT HE0BX0AMMbIM NPU3HATh
NnonoXeHune NyHKTa 1 4actn 4 ctatbmn 2 GegepanbHOro KOHCTUTYLMOHHOIO 3akoHa "O BepxosHoM Cyne
Poccunckon ®enepalmm” He COOTBETCTBYIOLWNUM KoHCTUTYUMN Poccunckon ®epepaumnu, ee ctatbaMm 15
(4actn 1 n 2), 46 (4acTn 1 1 2) n 55 (vacTb 3), B TON Mepe, B Kakoi B CUCTeEMe [eNCTBYOLEro NpaBoBoro
perynnpoBaHna AaHHOe NoJIOXKEHWE MO CMbICNY, MPUAAHHOMY eMy CyAebHbIM TOKOBAHWNEM, B
Hepa3pbIBHOW CBS3U C HOPMaMu MPOLLeCCyasibHOro 3aKOHOAATEIbCTBA MOPOXAAET MPaBOBYIO
HeonpeaeNeHHOCTb B BOMPOCe 06 0CHOBaHMAX 1 YCI0BMAX CyaebHOro ocnapmBaHns akTos ®eaepanbHON
Hanorosou cny6bl Kak hefiepanbHOro opraHa UCMOMHWUTENLHON BacTu, 0bnaaaowmx HOpMaTUBHbLIMY
CBONCTBaMM 1 COAEPXKALLMX Pa3bACHEHWNS HAIOrOBOr0 3aKOHOAAaTeNbCTBA, KOTopble, Byayyn, No cyTu,
ohMLManbHbIM TOJIKOBAHWEM €r0 MOJIOXKEHUIA, MOTYT NMPOTMBOPEYNUTb X AENCTBUTENILHOMY CMbICIY,
L0MNyCKas TeM CaMblM BO3MOXXHOCTb 0TKa3a HaJloronaaTesblinkaM B cyebHON 3almTe Ha OCHOBaHNN
OLHOr0 UL HECOOTBETCTBUSA TaKNX akTOB (hOPMasibHbIM TPebOBaHNAM, MPeAbABASEMbIM K HOPMAaTUBHbLIM
NpaBoBbIM aKTaM efiepasibHbIX OPraHOB UCMOSHUTENLHOM BACcTU, MO hopMe, CybbeKTy 1 NopsaKy
NPUHATKA, pernctpauim n onybamkoBaHns, 4TO NPUBOANT K HAPYLLUEHNIO KOHCTUTYLMOHHBIX FrapaHTui
npaBa Ha cynebHyto 3aWwmnTy.

Mpu3HaHue nyHKTa 1 Yactn 4 ctaTbun 2 OefiepalibHOr0 KOHCTUTYLIMOHHOrO 3akoHa "O BepxosHoM Cypne
Poccninckon ®degepaumm” He COOTBETCTBYIOWMUM KOHCTUTYuUMKN Poccninckon degepaumm He 03HavyaeT
HaZleneHne 3anHTepecoBaHHbIX 1L, 6e3yCcnoBHLEIM NPaBoOM Ha ocnapusaHue B BepxosHom Cyae Poccminckon
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defepalnm BHE CBS3U C KOHKPETHLIM AeI0M JoBOro coep xallero pa3bsCHEHNS HaN0roBoro
3aKOHOA4ATeNbCTBa aKTa, NCxoaduero ot deaepanbHON HaNoroBow Cnyx6bel, B kavecTee obnagatoLiero
HOPMATMBHbLIMW CBOMCTBAMU: 4TOBbI CTaTb NPeaAMETOM OCMapMBaHus, TaKo akKT NoCPeaCcTBOM
COAEepXKaLMXCs B HEM PasbACHEHUN (haKTUYECKUX LO/KEH YCTaHaBANBATb (M3MEHSATb, OTMEHATD)
npasuna, obs3aTeNbHble AN HEONPELENEHHOr0 Kpyra AuL, pacCyuTaHHbIe Ha HEOLHOKpaTHOoe
NPVMEHEHNE N TEM CaMbIM OKa3blBatoLMe obLeperyanpytoLlee BO34ENCTBME Ha HaNOroBble OTHOLWEHMS. B
CNy4Yasix Xe, Korfa pasbAaCcHeHUs, cogepxalmecs B akTe PefepanbHON HanoroBom Cinyxobl, He BbIXOAAT
33 PaMKM af4eKBaTHOr0 UCTOJIKOBAHUA (MHTepNpeTaL M) NOJIOXXEHNA HAaIOrOBOr0 3aKOHOA4ATENbCTBA U HE
BJIEKYT U3MEHEHMe NPaBOBOro PeryampoBaHns COOTBETCTBYIOLLNX HAIOrOBbIX OTHOLLIEHWN,
3aMHTEepeCcoBaHHbLIM anLaM MoxXeT BbiTb 0TKa3aHo B CyaebHON NpoBepKe Takoro akTa B Nnopsiake,
npefycMOTPEHHOM AJ18 OCrapuBaHNs HOPMATUBHbIX MPaBOBbIX aKTOB.

4.4. B uensix obecnevyeHus 6anaHca KOHCTUTYLLMOHHO 3HAYUMbIX LLEHHOCTEW 1 B MHTepecax CybbekToB
npaBa KoHCTUTyumoHHbIn Cya Poccuiickon ®eaepaummn, pykoBoACTBYSACh MYHKTOM 12 4acTy NepBoOM CTaTby
75 ®enepalibHOro KOHCTUTYLMOHHOro 3akoHa "O KoHcTtuTyumoHHom Cyae Poccuinckon ®epepauun”,
CYNTAET BO3MOXHbIM ONPeaesiMTb CAeayoWniA NOPAA0K UCNOSTHEHUS HacTosAWwero NMocTaHoBAEHNS.
WNcxons ns tpeboannin KoHCTUTYUMM Poccuinckon ®epepaui 1 OCHOBAHHbIX Ha HUX MPaBOBbLIX MNO3MLMIA
KoHcTuTyumoHHoro Cyaa Poccuinckon ®efepaLuinu, BbIpaXXeHHbIX B HacToALEeM [MoCTaHOBAEHWM,
dhenepabHOMY 3aKOHOAATEO B LeNsSX YCTPaHeHMS COOTBETCTBYOLEro npobena B MpaBoBOM
perynnupoBaHnn HagaeXxuT BHECTU B AEACTBYIOLLEE 3aKOHOAATENLCTBO U3MEHEHNS, onpeaensiowmne
0CobeHHOCTN paccMoTpeHna aen 06 ocnapuBaHUM akToB pefepasibHbIX OPraHOB UCMOMHUTESIbHON BACTX,
B TOM YncJie akToB PefepasbHON HanoroBow Cnyx6bbl, COAEpXKaLLNX pa3bACHEHNS HAIOrOBOrO
3aKOHOJaTeNIbCTBa, KOTOpble (hopMaJibHO HE ABSKTCA HOPMATUBHBLIMY MPaBOBbLIMY aKTaMu, HO
thakTnyeckn obnagatoT HOpMaTUBHLIMK CBOMCTBaMMU. Mpn 3ToM 13 KoHCTUTyummn Poccuiickon depgepaunm
He BbITEKaeT, 4TO NOACYAHOCTb TaKNX A& B NPUHLUMNANBHOM MNiaHe He MOXET BbiTb YCTaHOBAEHA UHAYe,
4yeM [J19 NPaBOBbIX aKTOB (hefepalibHblX OPraHoOB MCMONHUTENBHOW BAacTu, obnagatowmx Hapagy ¢
HOPMaTMBHbLIMW CBONCTBAMU N HEOBXOAMMbBIMU (hOPMabHLIMU aTPUbyTaMn HOPMATMBHOIO NPABOBOr0 aKTa.
Bnpenb 00 BHECEHUS B AENCTBYIOLLEE MPABOBOE PEry/MPOBaHNE HagaeXalnx N3MEeHEHUI, BbITEKAIOLLMX
13 HacTosLero MNocTaHOBNEHNSA, pacCMOTpeHne aen 06 ocnaprBaHUM akToB PefepaibHON HanoroBom
cnyx6bl, coaep)xallnx pa3bACHEHNA HAaNOroBOro 3aKOHOAAaTeIbCTBA, KOTOPble POPMasbHO He ABASIOTCS
HOPMaTVBHbLIMM NPaBOBLIMW aKTaMu, HO (PaKTUYeCKM 061afaloT HOPMAaTUBHBLIMU CBOMCTBAMM, AOJIKHO
OCYLLEeCTBNATLCA B NOpsALKe, NpefyCMOTPEHHOM MNpoLeccyasibHbIM 3aKOHO4AaTeIbCTBOM /15 OCNapuBaHua
HOPMaTMBHbIX MPaBOBbLIX aKTOB.

Micxoast U3 N3N0)KEHHOro M pYKOBOACTBYACL CTaTbaMu 68, 71, 72, 74, 75, 78, 79, 80, 87 n 100
defiepaNbHOM0 KOHCTUTYLIMOHHOMO 3aKoHa "O KoHcTuTyumnoHHoM Cyae Poccuinckon ®depepauun”,
KoHcTuTyumoHHbin Cya Poccuinckon ®egepaumnm

NMOCTaHOBMWIL

1. MNpun3HaTb NonoXxeHne NyHKTa 1 4acTn 4 ctaTbmn 2 PefepanbHOro KOHCTUTYLUMOHHOMO 3akoHa "0
BepxosHoM Cypae Poccunckon denepaummn” He COOTBETCTBYOWMM KOHCTUTYLUUK Poccunckon denepaunn,
ee ctaTbaM 15 (4acTn 1 n 2), 46 (4actn 1 1 2) n 55 (4acTb 3), B TON Mepe, B KaKON JaHHOEe MOoJI0)KeHMeE MNo
CMbICAY, MPUAAHHOMY eMy CyAebHbIM TOJIKOBAHWEM, B CUCTEME AeNCTBYIOLWEr0 MPaBOBOro peryanpoBaHuns
He [oMnyCKaeT pa3pelleHne CyaoM agMUHUCTPATUBHbLIX fen 06 ocnapmBaHuy Taknx akToB PefepasibHoN
Ha/0roBow Cny>bbl, KOTOpblE HE COOTBETCTBYIOT (hOPMasibHbIM TPebOBaHNAM, MPeabABASEMbIM K
HOpPMaTMBHbLIM NPABOBLIM aKTaM (hefepasibHbIX OPraHoOB UCMONHUTENLHOW BAACTK, No opMe, Cy6bekTy u
NOPSAAKY NPUHATUS, PerncTpaumm n onybanKoBaHuUs, HO NPKU 3TOM colep>xaT obs3aTenbHOe Anst BCEX
HaJIOrOBbIX OPraHoOB pasbsACHeHWe (HOpMaTUBHOE TOJIKOBaHWE) HANOr0BbIX 3aKOHOMOJIOXKEHWI, KOTOpoe
MOXEeT NPOTUBOPEYNTb NX AENCTBUTENILHOMY CMbIC/TY Y TEM CaMbIM HapyLlaTb Npasa
HasoronaTenbLNKOB.

2. PefepanbHOMY 3aKOHOAATENIO HAANEXUT - UCX0AA 13 TpeboBaHMn KOHCTUTYLMM PocCninckon
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denepaumm 1 C y4eTOM OCHOBAHHbIX Ha HUX MPaBoBbIX No3uumini KoHCcTuTyumoHHoro Cyaa Poccuinckon
depfepaumm, BblpaXKeHHbIX B HacTosALEeM [TOCTaHOBAEHUN, - BHECTW B AENCTBYIOLLLEE NMPaBOBOE
perynnpoBaHue N3MeHeHNs, HanpaBJ/ieHHble Ha YCTaHoBAeHMe ocobeHHOCTeN cyaebHOro pacCMOTPEHUS
Aaen 06 ocnapmBaHMM akToOB hefepasibHbIX OPraHOB UCMONHUTENIbHOW BNACTW, B TOM YUC/IE aKTOB
depnepancHON HaNoroBom Cyxbbl, cogepXallinx pa3bACHEHUSA HaNOrOBOr0 3aKOHOA4ATENbCTBA, KOTOPbIE
hopManbHO He SBNAIOTCA HOPMATMBHBLIMW NMPABOBbLIMU aKTaMu, HO DaKTUYECKN 061aaatoT HOPMATUBHBIMU
CBONCTBaAMMU.

Bnpendb 80 BHECEHUS B AeNCTBYIOLLEE MPAaBOBOE PEryMpoBaHNe Hagnexalnx N3MeHeHN, BbITEKAIOLWLMX
13 HacTosLero MocTaHOBNEHNS, pacCMOTpeHMe aen 06 ocnaprMBaHMM Taknx akToB PeaepasibHON
HasI0roBom CNy>XBbl [OKHO OCYLLECTBAATLCS B NOPSAAKE, NMpeayCcMOTPEHHOM NpPOoLLecCyasibHbIM
3aKOHOLaTeIbCTBOM AJ19 OCNapuBaHMA HOPMATUBHbLIX NMPaBOBbLIX aKTOB.

3. MpekpaTnuTb NPOM3BOACTBO MO HACTOALLEMY Oesly B HacTW, KacaloLencs NpoBePKMN KOHCTUTYLIMOHHOCTK
ab3aua TpeTbero noanyHkTa 1 nyHkTa 1 ctaTthy 342 Hanorosoro Kogekca Poccuiickon ®epepaumm.

4. CypebHble akTbl MO ANy OTKPLITOro akunmoHepHoro obuecTsa "la3npom HedTb" NnoanexxaT NepecMoTpy
B nopsiake, onpeneneHHoM KoHCTUTYUMOoHHbIM CyaomM Poccuninckon Gegepaunn gns NCNOAHEHNS
HacTosLLlero NocTaHOBNEHNS, €CAN 415 3TOr0 HET UHbLIX NPensaTCTBUN.

5. HacToswee MocTaHOBNEHNE OKOHYATENLHO, HE MOANIEXMNT 06)XKanoBaHW0, BCTYNAET B CUIYy HEMELNIEHHO
nocne NpPoBO3rialleHns, ENCTBYET HENMOCPEACTBEHHO U He TpebyeT NOATBEP)KAEHUS APYrUMI OpraHaMu
N 0OSHKHOCTHLIMU L AMMN,

6. HacToswiee MocTaHOBNAEHWE MNOANEXUT HE3aMeAIMTeNbLHOMY onyb6anKoBaHuio B "Poccuiickoi raseTte",
"CobpaHunmn 3akoHodaTenscTBa Poccuninckon ®epepaummn” n Ha "OduunanbHOM MHTEPHET-MOPTaNe NPaBOBON
NHpopMauun" (www.pravo.gov.ru). lNoctaHoBieHNe AOJIKHO ObITb onybMkoBaHO Takxe B "BecTHuke
KoHcTuTtyumoHHoro Cyna Poccunckon ®egepauun'.

KOHCTUTYLMOHHbIN Cyq,

Poccuinckon ®depepaunmn

N 6-I1

Ocoboe MHeHue

cyabn KoHcTutyumoHHoro Cyga Poccuinckon ®epepaunm

.AXKunuHa

B cooTBeTCTBUM CO CTaTben 76 PefepasbHOro KOHCTUTYLMOHHOIO 3akoHa "O KoHcTuTyumnoHHom Cype
Poccninckon ®@egepaunn” 3a8Bas 0 Hecornacum c NoctaHoBneHneM KoHCTUTYyUuoHHoro Cyaa Poccuinckon
®epepaumm oT 31 mapta 2015 roga N 6-1 no geny o NpoBepKe KOHCTUTYLMOHHOCTM NyHKTa 1 yacTtun 4
CTaTbh 2 PefepasbHOro KOHCTUTYLMOHHOMO 3akoHa "O BepxosHoM Cyae Poccunckon ®egepaummn” n
ab3aua TpeTbero noanyHkTa 1 nyHkTa 1 ctaTthyn 342 Hanorosoro kogekca Poccunckon ®epepaumm B CBSA3M
C XKanobown OTKPLITOro akuuoHepHoro obuecTsa "la3npom HedTb" NO CeayOLWMM OCHOBAHMAM.

1. NMpaBom Ha obpatueHne B KoHCTUTYLMOHHbLIA Cya Poccuiickon @eaepaunn C MHANBMAYaNbHOW UK
KOJIIEKTMBHOM Xanoboi Ha HapyLleHNe KOHCTMTYLMOHHLIX NpaB 1 cBobon obnanatoT rpakaaHe, Ybl npaBa
1 cBoboabl HapyLLATCS 3aKOHOM, MPUMEHEHHBIM B KOHKPETHOM fesie; Takas xasioba gonyctuma, ecan
3aKOH 3aTparnBaeT KOHCTUTYLMOHHbIE NpaBa W cBOOOAbI rpaXkaaH U NPUMEHEH B KOHKPETHOM Jefe,
pacCMOTpPEHME KOTOPOro 3aBepLUeHo B cyae; KOHCTUTYUNOHHbIM Cy 4 OOSKEH 0TKa3aTb B MPUHATUN
obpalleHns K pacCMOTPEHMIO B C/ly4Yae, eC/in obpallleHne He SBISEeTCA AOMYCTUMbIM, @ €C/IN Takoe
pelleHne He 6bI10 NPUHATO B CTaAuNW NPeABapMTENbHOr0 pacCMOTpPeHMs obpalleHnin, NpekpaTTb
NPoOn3BOACTBO Mo Aeny (cTaTbu 43, 68, 96 n 97 GenepasibHOr0 KOHCTUTYLIMOHHOIO 3akoHa "0
KoHcTuTyumoHHom Cypne Poccuiickon ®epepaumn”).

OAO "la3npomM HedTb" 0CNOPUI0 KOHCTUTYLMOHHOCTb MOJIOXKEHNs NyHKTa 1 yacTn 4 cTaTby 2
defepanbHOro KOHCTUTYLMOHHOMO 3akoHa oT 5 cespans 2014 roga N 3-®K3 "O BepxosHom Cyge
Poccuinckon ®egepaummn”, Kak HapyLUMBLUErO ero NpPaBo Ha CcyaebHyto 3alWmnTy, rapaHTMPOBaHHOE CTaTben
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46 KoHcTuTyumm Poccuiickon denepauun. Kpome Toro, B xasiobe ocnapnBanacb KOHCTUTYLIMOHHOCTb
ab3aua TpeTbero noanyHkTa 1 nyHkTa 1 ctaTtbyn 342 Hanorosoro kogekca Poccunckon ®epepaumm, Ho
KoHCTUTYLMOHHbIN Cya Poccninckon depepauny NnpaBoMepHO NpekpaTna Npou3BoACTBO N0 AENY B 3TOW
4acTu, NpM3HaB »anoby HegonycTuMow. Mo Apyron YacTu anobbl Aeso pacCMOTPEHO MO CYLLECTBY, XOTS
»xanoba B LLeNOM He 0TBEYaEeT KpUTEpMAM AOMYyCTMMOCTHM.

Tak, cornacHo oCropeHHOMY MoJIOXKEeHUO Ha3BaHHOro ®efnepanbHOro KOHCTUTYLIMOHHOIO 3aKO0Ha
BepxoBHbIn Cyn Poccuinckon ®efepalimm paccMaTpuBaeT B KaYeCTBe CyAa NePBON UHCTaHLMK
aOMVHUCTpaTUBHbIE fena 06 ocnapnBaHMN HOPMATMBHbIX MPABOBLIX aKTOB (hefepasibHbiX OPraHoB
ncnonHuTenbHom Bnactu. OAO "la3npom HedTb" 06paTUNOCL B 3TOT CyA C 3asiBJIEHUEM O NPU3HAHWM
4YaCTWYHO He AEeNCTBYIOWMM NucbMa PeaepasibHON HanoroBon ciyxbbl, pacCMaTpMBas ero B KayecTae
HOPMaTMBHOIO MPaBOBOro akTa hefepasibHOro opraHa UCNOSHUTENbHOM BNACTW, BO3JaratoLero Bonpeku
CMbICJTY Pa3bACHAEMOro UM noAnyHkTa 1 nyHkTa 1 ctaTbn 342 Hanoroeoro kogekca Poccuinckom
®epnepaumm 0643aHHOCTb OCYLLECTBAATL NEPEPACYET HaJlora Ha A00bIYY MOAE3HbIX UCKOMAEMBIX 33
NCTEKLINe Nepuoibl B CTOPOHY YBeNMYeHnsa nnatexen. OgHako onpeneneHnem ot 17 gekabpsa 2013 rona B
NPUHATM 3as8BeHMA Bbl10 0TKa3aHo, U 3TOT 0TKa3 3as8BUTESb CBA3bIBAET C MPVMEHEHNEM OCMOPEHHON
HOPMbI, COAEepKalLencs B To BpeMa B ctaTbe 27 MK Poccuinckon denepaumu, Kotopas, No ero MHeHUIO, He
no3BoJigeT No popManbHbIM OCHOBAHNSAM OTHOCUTL NMMCbMa PefepanbHON HaNoroBon CAYXObl K
HOPMaTUBHbLIM MPABOBbLIM aKTaM.

Mexay TeM coriiacHo ornpeaesneHunto Cybsa 0TKasas B MPUHATUN 3a8BJIeHNS He NOTOMY, YTO OCMopeHHoe
NMUCbMO He ABJISETCSH HOPMATMBHbLIM MPaBOBbLIM aKTOM, a B CBA3W C TEM, YTO 3asiBJIeHNE He MOANeXUT
PacCMOTPEHMIO CyA0M 0BLLen PUCANKUUN B MOPSAKE rPaXKAaHCKOr0 CyA0NpON3BOACTBa, MOCKOJIbKY
paccMaTpuMBaEeTCs 1 pa3peLlaeTca B MHOM cyaebHom nopsgke (NyHKT 1 yacTn nepson ctaTbn 134 MK
Poccuinckon ®degepaunmn). NMpn 3TOM OH NCXOANN N3 OENCTBYIOLLEr0 3aKOHO4ATENbLCTBA, COr/lacHo
KOTOpOMY cyfam obLien IopuCcanKLnm He NO4BEAOMCTBEHHO PAaCcCMOTPEHME 1 pa3peLleHme 3KOHOMUYECKIUX
CMOPOB U APYruX OeN, OTHECEHHbIX hefepabHbIM 3aKOHOM K BeAEHNI0 apbuTpakHbIX CynoB (CTaTbs 22
MK Poccunckon ®egepauium). Kak BEPHO yKa3aHO B onpefesieHn, nnatesblinkaMmy COOTBETCTBYIOLLEr0
HaJiora ABAATCSA OpraHM3aunm n MHANBMAYaNbHblE NpeanpuHMMaTenn, TpebosaHne o MpU3HaHUN
HeOenCcTBYOWMM NUcbMa PenepanbHON HanoroBon cinyxbbl 3assneHo OAO "lMa3npomM HedhTb" B CBA3U C €ro
3KOHOMUYECKON AEATENIbHOCTLIO, @ MOTOMY OHO MOJIEXUT PAaCCMOTPEHNO apbnTparkHbIM CyaoM (cTaTbmn 27
n 29 AMNK Poccuinckon denepaunn).

MpaBWILHOCTb pa3peLLeHuns Bornpoca o NoABeLOMCTBEHHOCTM aHHOr 0 3asBJIEHUS He 3aBucesia 0T Hanyns
y BepxoBHoro Cyna Poccuiickon ®egepaumm NoJHOMOYMIA Ha pacCMOTpeHne aen 06 ocnapmBaHMM Takoro
poAa NuceMm, NoABEAOMCTBEHHbIX CyAaM 06LLeN IPUCANKLNAN, B Ka4eCTBE Cya NepBOM MHCTAHLNN.
OfHako 3asBUTeSb nosaran, Y7o NUCbMO ABSETCS HOPMATUBHLIM MPaBOBbLIM aKTOM, NOAJIEXaLluM
cynebHon nposepke BepxoBHbiM Cynom Poccuiickon Pegepaunn B COOTBETCTBYIOLLIEN NPOLIeAype, a
NMoTOMY B OMNpeaeneHnn Co CCbIIKOM Ha cTaTbto 27 MK Poccunckon ®efepaumm faH OTBET M Ha 3TOT,
(hakKyNbTaTUBHbIA B 4aHHOW MPaBONPUMEHNTENLHON CUTYyaLunn, Bonpoc. Mpu 3TOM B onpeaeneHum
BepxosHoro Cyna Poccunckon ®efepaumm 0CrOpeHHOMY NUCbMY laHa XapaKTepucTuka Kak
HEHOPMaTUBHOMY NPaBOBOMY aKTy (hefepasibHOro OpraHa rocy4apCTBEHHOW BIAaCTW, 3aTparvBatoLemy
npaBa W 3aKOHHbIE NHTEPECHI 3a8BUTeNA B Chepe npeanpuHUMaTeIbCKON U MHON SKOHOMUYECKON
AeATenbHOCTU, cynebHas NpoBepka KOTOPbIX OCYLLECTBAAETCS cyaaMu apbnTpakHON I0pUCaNKLINN.

B KOHTEKCTE BO3HMKLUIEN NPaBONPUMEHNTENBHON CUTYaLMUKN CCbIIKa Ha cTaTblo 27 TTIK Poccuinckon
depepaumm He CBULETENBLCTBYET O €€ NMPUMEHEHMN CYLOM B Aene 3as8BuTens. ApryMeHTbl B
COOTBETCTBYHOLLEN YAaCTW ONPeAesieHNs B UX COYETaHUN C NMPUBEOEHNEM COAEPXKAHNA HOPM apOMTpa>KHOro
npoueccyasibHOro 3aKoHoA4aTeNbCTBa HOCAT Pa3bACHUTENbHBIN XapakTep v JINLWb YKa3blBalOT Ha
YCTaHOBJ/IEHHbIV 3aKOHOM MOPSALOK PacCMOTpeHus gen ob ocnapvBaHWM HEHOPMATMBHbLIX MPaBOBbIX aKTOB
(hefepanbHbIX OPraHoOB UCMOJIHUTENLHON BAACTK. 10 Iornke onpegeneHns, 3TUM nopsagkom ¢
cobnogeHnem nNpaBu NOABEAOMCTBEHHOCTY U MOXKET BOCMOJIb30BaThCA 3aABMTENb A5 peannsaunm
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npaBa Ha cynebHyto 3awwmnTy.

CnepnoBaTenbHO, NPY pa3peLleHn BONPOCa 0 MPUHATMM 3adBIeHUS K pacCMOTPeHMI0 BepxosHein Cya
Poccuinckon ®egepaumm npumeHnn ctatbomh 22 n 134 (nyHKT 1 YacTtu nepson) MK Poccunckon ®epepaumm
B MX B3aMMOCBA3N C HOpMaMy ApbnTpaXKHOro npoLueccyasbHOro Kkogekca Poccuiickon depnepaunn,
onpenensaLyMm NoABeAOMCTBEHHOCTb TaKoro poda Aen apbuTpakHbiM cyaam. MNpumeHeHune ctaTbmn 27
MK Poccuinckon ®egepauum, cogepxallen Ha MOMeHT paccMoTpeHmns 3asasaeHns OAO "lMasnpom HedTb"
nepeyeHb OTHECEHHbIX K MOACYAHOCTU BepxosHoro Cyna Poccuinckon ®efepaumm aen B Nepeon
WHCTaHLUMK, ecnn bbl TOMY UMENNCb OCHOBaHMUSA, NoTpeboBao bbl He 0TKa3a B MPUHATAM 3asBJEHNS, @ ero
BO3BpaLleHuns (NyHKT 2 YacTu nepsomn ctaTbn 135 MK Poccninckon denepaumn).

B HacTosLlee BpeMs NOACYLHOCTb JAaHHOMY Cy[y Aefl COOTBETCTBYIOLLEN KaTeropmum ycTaHaBIMBaeTCs
OCIMOPEHHbLIM MON0XKEHNEM NYHKTa 1 YacTn 4 cTaTbn 2 ®efepasbHOro KOHCTUTYLLIMOHHOIO 3aKoHa "0
BepxosHom Cyae Poccumnckon ®epepauun”. OgHaKo Ha €ero 0CHOBaHWUMW He pa3pellaeTcs (Kak He
pa3pellancs OH 1 Ha OCHoBaHmK cTaTbn 27 MK Poccuninckon denepaLmin) BONPOC 0 BO3IMOXKHOCTM
cyfebHom npoBepkn akToB PefepanbHON Hanorosom cnyxbel, Kak 06 3TOM ykazaHo B [locTaHOBNEHUN MO
HacToALeMY Aeny nNpu onpeneneHnmn npeagMeTa paccMoTpeHmnsa KoHcTutyumorHoro Cyaa Poccuinckom
®epnepaumun. Bo3spalleHue 3aaBneHNs B CBA3M C ero HenoAcyAHOCTbio BepxoBHoMy Cyny Poccuiickoi
defepauunm He npenaTcTByeT 0bpalleHnto 3aUHTEPEeCOBAHHOr0 MLa B CyA € cobnoaeHnem
YyCTaHOBJIEHHOIr0 3aKOHOM MopsAKa Cya0npon3BoACcTBa (4acTb TpeTbs cTaTbk 135 MK Poccunckonm
depnepaumn).

Jena 06 ocnapuBaHUM HEHOPMAaTMBHbLIX MPABOBbIX aKTOB (hefepasibHbIX OPraHOB UCMOSHUTENbHOM BNacTy,
3aTparvBatloLMX NpaBa N 3aKOHHbLIE MHTEPECH! 3asBuUTENEN B Chepe NpeanpUHNMaTENbCKON U NHON
3KOHOMUYECKOW feATeNbHOCTU, COrlacHO NpaBufiaM poLoBON NOACYAHOCTM pacCMaTPUBalOTCS B NepBON
WNHCTaHUMKN apbuTpakHbiMK cyaamu cybbekToB Poccuinckon ®enepauun (ctatbsa 34 AMK Poccuinckon
®epepaumnm). OfHaAKO 3a8BUTESb, CYATAIOLWLMIA OCNOPEHHOE MUCBEMO HOPMATUBHBIM NMPaBOBbLIM aKTOM
henepanbHOro opraHa NCMNoJHWTENbHON BAacTK, 0bpaTuica 3a pa3pelleHnem cnopa B Buiclwinia
ApbutpaxkHbin Cya Poccninckon ®epepaumu.

PaccmoTpeB 3asBieHNe B OTKPLITOM cyaebHOM 3acefaHunn KonermanbHbIM COCTaBOM CyAen C y4acTuem
BCEX CYOBLEKTOB CMOPHLIX MPaBOOTHOLEHNN, Bbicwinin ApbuTtpaxkHsin Cy g Poccuinckon ®epepaunm He
OrpaHNYnCS CCbIIKON B UTOrOBOM CyAebHOM aKTe Ha HECOOTBETCTBMUE OCMOPEHHOr0 NUCbMa KPpUTEPUSAM
HOPMATMBHOI0 MPaABOBOr0 akTa, Kak 06 3TOM yka3aHo B NyHKTe 1.1 MocTaHoBNeHNS KOHCTUTYLIMOHHOIO
Cyna Poccunckon ®epfepauuy no HacToawemy aeny. OH TakXKe CO CCbIIKON Ha YCTaHOBMIEHHbIE UM
(hakTnyeckme obCcToATENLCTBA AENa YKa3al, YTO OCMOPEHHOE MNCbMO HE BJiIeYeT camo no cebe npaBoBbIX
noCcneacTBMIA A5 HAJIOrONJATENbLLMKOB, @ COAEPIKALLEECs B HEM Pa3bACHEHWE HE MPOTUBOPEYUT CTaTbe
342 Hanorosoro kogekca Poccuinckon ®epepaumnm (onpegeneHme ot 10 anpend 2014 roga). C aTumm
BbIBOJAMM MO CyLLECTBY crnopa, 3aasneHHoro OAO "la3npom HedTh", cornacunacek n CyaebHas konnerus
Boicwero ApbuTtpaxkHoro Cyaa, oTka3aBllas B nepefiaye gena B Mpe3nanym fgaHHoro Cyfa ans
paccMOTpeHus ero B Nopsake Hag3opa (onpegenenue ot 30 mas 2014 roaa).

CnepoBaTesibHO, CNOP OTHOCUTENIbHO COOTBETCTBUSA NCbMa PefiepasibHOM HaoroBOn Cyxobl
pa3bsaCcHAEMON UM HopMe (hefepasibHOro 3akoHa bbia paspelleH B cuctemMe CyaoB apbuTparkHowm
lopucamnkumm. Hecornacue 3asaBuTens C BbiBOAAMU N0 CYLLECTBY Cropa, CAEMaHHbIMU CYA0M Ha OCHOBE
OLLeHKIM YCTaHOBJ/IEHHbIX N UCCIef0BaHHbIX B CyaebHOM 3acefaHunn PakTMyeckmx obCToATensCTB, He
03Ha4aeT, 4YTO NpaBo Ha CyAebHYI0 3aWwuTy He b6biNo peann3oBaHo. HTo KacaeTcs NPaBUALHOCTY
yCTaHOBNEHUS N UccnefoBaHns Beicumm ApbutpaxkHbiM Cyaom Poccuiickon ®epepaumm hakTU4ecknx
06CTOATENbCTB, NMPAaBOMEPHOCTY BbibOpa NpoLeccyasibHolM PopMbl UTOFOBOro CyaebHoro akTa u
OTCTYNNEHMA MO NHMLMATUBE CaMOro 3as8BUTENS OT YCTAHOBAEHHbIX MPaBUa POAOBON NOACYAHOCTH, TO B
acnekTe xanobbl OAO "laznpom HedTb" 1 CHOPMYSIMPOBAHHOIO Ha €e OCHOBE NpeAMeTa PaCCMOTPEHUS Mo
HacToALeMY feNly pa3peLleHne 3TUX BONPOCOB K NOJIHOMOYNSAM KOHCTUTYUMOHHOrO Cyaa Poccumnckon
depepaunm He OTHOCUTCA (CTaTba 3 PefepasibHOro KOHCTUTYLIMOHHOIO 3aKoHa "O KOHCTUTYLIMOHHOM
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Cyne Poccuinckon ®epepaummn').

Taknm obpa3om, ocnopeHHas OAO "la3npom HedTb" HOpMa NyHKTa 1 YacTu 4 cTaTbn 2 PepepanbHOro
KOHCTUTYLIMOHHOIO 3akoHa "O BepxoBHoMm Cypne Poccuinckon ®egepaummn” B ero gesne Cygom He
NpUMeHANachb, He HapyLWia U He MOrfla HapyLLIWTb NPaBO 3asBUTENS Ha CyaebHyI0 3aluTy, a NOTOMY B
COOTBETCTBUM CO cTaTbaMM 43, 68, 96 1 97 GepepasibHOro KOHCTUTYLMOHHOIO 3aKoHa "0
KoHcTuTyumoHHom Cypne Poccuiickon ®epepaummn” npon3BoACTBO MO Aesy B CBA3N C NMPUHATUEM K
pPacCMOTpPEHNIO »Kasl0bbl, HE OTBEYAIOLLEN KPUTEPMAM AOMNYCTUMOCTM, CNef0BaNo NPEKPATUTbL U B 3TOW
YacTw.

2. OAO "Ta3mpoM HedhTb" HE OTHOCMTCA K 4YMCy CyObEKTOB, HafleNeHHbIX KOHCTUTYuUMen Poccninckon
®epepaumm (ctatba 125) n GepepanbHbIM KOHCTUTYUMOHHBIM 3aKOHOM "O KoHCTUTYLMOHHOM Cyne
Poccuinckon ®epepaummn” (ctaTbs 84) npaBom obpalleHns C 3anNpPoCoOM 0 NPOBEPKE KOHCTUTYLMOHHOCTHY
HOPMATMBHbIX NPaBOBbIX aKTOB BHE CBA3U C MPUMEHEHNEM CYA0M OCMOPEHHOW HOPMbl B KOHKPETHOM fene.
TeM He MeHee KOHCTUTYLMOHHBIA Cyn Poccuinickon ®epepaumm paccMoTpen obpalleHune 3as8BuTens
6e30THOCUTENBLHO K 06CTOATENLCTBAM €ro Aefla B cyaax obwen n apbutpa)kHON IopUCANKLAN, KOTOPbIMUA
OCMOpPEHHas HOpMa He MpMMeHsachk, T.e. B Nopsake abCTpakTHOro HOPMOKOHTPOAA. Npy 3TOM OCNOpPEHHas
HOpMa Mpu3HaHa He COOTBETCTBYLWEN KOHCTUTYLUKN Poccninckon denepaumm, ¢ HEM HENb3S COrNacuTbCs,
Aaxke ecnn abcTparmpoBaTbhCs 0T 06CTOATENLCTB KOHKPETHOMO Aefa 3asaBUTeNs.

Tak, nonoxeHue nyHkKTa 1 4actn 4 ctatbn 2 PenepasibHOro KOHCTUTYLMOHHOIO 3akoHa "O BepxoBHOM
Cyne Poccunckon ®egepaumm” npm3HaHO HEKOHCTUTYLIMOHHBIM B TO Mepe, B KaKOW OHO MO CMbICI1Y,
npuaaHHoMy emy cyaebHbiM TONIKOBaHMEM, B CUCTEME AENCTBYIOLLEro MPaBOBOro PeryampoBaHnsa He
JIOMNYCKaeT pa3peLleHne CyaoM agMMHNCTPATMBHbIX fen 06 ocnapnBaHum akToB PefepasibHOM HanoroBown
cny>bbl, KOTOpblE, HE COOTBETCTBYS PopMasibHbIM TpeboBaHNSAM, NPeabABASEMbIM K HOPMATUBHbIM
NpPaBoOBbLIM akTaM helepasibHbIX OPraHOB NCMOMHWUTENBHON BAACTH, BMECTE C TEM cofepxaT 0bsa3aTenbHoe
A1 BCEX HAI0rOBbIX OPraHoB pa3bsACHeHe (HOpMaTMBHOE TOJIKOBAHME) HAJIOrOBbIX 3aKOHOMOJIOXEHNA,
KOTOPOE MOXXeT MPOTUBOPEYNTb UX AENCTBUTENLHOMY CMbICSTY 1 TEM CaMbiM HapyLlaTb Npasa
HaforonaaTeNbLNKOB.

Mexgy TeM 0CnopeHHas HopMa defepanbHOro KOHCTUTYLIMOHHOMO 3aKOHa, MPUHATasA 3aKOHO4aTeNIeM B
nopsiike peanusauum ctaten 128 (4actb 3) KoHCTUTyumn Poccuinckon ®epepaumm, Nnlb ycTaHaBANBaET
nosiHomou4une BepxosHoro Cyna Poccuiickon depepaunm Ha pacCMOTPEHME B Ka4yecTBe Cyaa NnepBon
WHCTaHLUMN alMMHUCTPATMBHBIX AeN 06 0CNnapnBaHMN HOPMATMBHbIX MPABOBLIX aKTOB (hefepanbHbIX
OpraHoOB UCMOJIHATEJIbHON BNACTW, T.€. UX MOACYAHOCTb AaHHOMY Cyay. ABNASACL MO TaKOMY CBOEMY
npefHa3Ha4YeHN0 B MexaHn3Me nNpoLeccyasbHO-NPaBoOBOro peryanposaHma abcontoTHO onpeneseHHoN,
OHa He yCTaHaBJIMBAET M He A0JKHa YCTaHaBAMBaTb CaM NOPAAOK PaCCMOTPEHUS CyaaMmn apbuTpakHOM 1
obLen pUCaNKLMN Aen YyKa3aHHOW KaTeropun, a NoToMy He A0JKHa COAepXXaTb OCHOBAHWUSA U YC/I0BMA
cynebHoro ocnapvBaHms akToB pefepasibHbIX OPraHOB UCMOJHUTENLHON BIACTU, HE OTBEYAIOLLMX BCEM
npuv3HakaM HOPMaTWBHbIX MPABOBbIX aKTOB. [pUMeHeHNe ee NOM0XKEHUIN He AOMYyCKaeT pacCMOTPEHne
BepxoBHbIM Cynom Poccuiickon ®egepaumm B NePBON MHCTAHLUMW A€, He OTHECEHHbIX K €ro NoAcyaHOCTH,
HO He CO3[aeT NPensaATCTBUIA OS5 peann3aunn 3aMHTEPeCOBaHHbIMY IML@MK NpaBa Ha CyaebHylo 3amnTy,
0643aHHbIMK OCYLLECTBAATL €ro B NOpAAKe, yCTaHOB/IEHHOM 3aKOHOM.

CoOTBETCTBEHHO, HOPMY, YCTaHaBJIMBAOLLYO NpaBunia NOACYAHOCTU, HX caMy no cebe, HN B cucTeme
[AENCTBYIOLLEro NpaBOBOro PeryampoBaHns, BKOYas akTbl CyaebHOro TONKOBaHNS, HeMb3s pacCMaTpuBaTh
Kak He [ONyCKaloLWyo pa3peLleHne cyioM Kakon-nmbo kateropun nen. HecobnwneHne
3aUHTEPECOoBaHHbIM JINLOM NpaBu NOACYLHOCTY BAEYET LWL BO3BPaALLEHNe 3asaBIeHNs, NoCae 4Yero
3a8BUTENb BNpaee 06paTnTbCA B TOT CYA, KOTOPOMY OHO NOACYAHO (MYHKT 2 4acTu NepBoOW, YaCTb TPETbA
ctaTby 135 MK Poccuinckon ®denepaumm, NyHKT 2 4acTu 1, 4acTb 3 cTaTbn 129 Kopekca
aAMUHUCTPATMBHOIO CyA0npon3BoacTBa Poccuinckon ®egepaumm, nyHKT 1 4actn 1, 4acTb 6 cTaTbn 129
ATK Poccuickon ®epepaummn). NMpuHaTne CyaoM HEMOACYAHOr0 eMYy 3asBJIEHMNSA BO3/laraeT Ha Hero
0643aHHOCTb HanpaBMTb AE/10 B CyA, KOTOPOMY OHO MOACYAHO, MPX 3TOM CNOPbI MeXay CyaaMu o
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noaCyaHOCTU He AOMYCKaloTCA (MYHKT 3 4aCTu BTOPOM, YaCTb YeTBepTas cTaTbh 33 MK Poccumnckom
depepaumm, NyHKT 2 4acTK 2, YacTb 4 cTaTbn 27 Kogekca aAMUHUCTPATMBHOIO CYyLONPOM3BOACTBA
Poccunckon ®egepaumm, NyHKT 3 4acTu 2, 4acTb 4 cTaTbmn 39 AMNK Poccuinckon Gegepauun).

Mopsfok paccMoTpeHus aen 06 ocnapuBaHMM HOPMATUBHBLIX MPABOBLIX aKTOB 419 apbMTpaXkHbIX CyA0B,
YNO/HOMOYEHHbIX Ha X PacCMOTPEHME, eC/IN OHM 3aTparuBatoT NpaBa M 3aKOHHbIE MHTepecChl NnL, B chepe
npeanpuHNMaTeNbCKON N MHON SKOHOMUYECKON OeSTeNIbHOCTY, YCTaHoBAeH rnason 23 AlK Poccuinickon
®epepaunmn. Cyabl obLien PUCANKLUN B HAaCTOSLLEE BPEMS pacCMaTPUBAlOT NOLBELOMCTBEHHbIE UM Aena
06 ocnaprBaHUN HOPMaTUBHbLIX NPaBOBbIX aKTOB B MOPSAAKE, MpeaycMoTpeHHOM rnaBon 24 MK Poccuinckon
depepaumm, a c 15 ceHTabpsa 2015 rona oH byaeT onpenenaTsca rnason 21 Kogekca agMUHUCTPATUBHOMO
cynonpousBoacTBa Poccuinckon Gegepauun.

Cogepxxalumecs B 3TUX ryiaBax HopMbl, KOTopble He ocrnopeHbl OAO "Ta3npoM HedTb" N HE BKJIIOYEHBI B
npeaMmeT paccMoTpeHns KoHCTuTyumnoHHoro Cyfa Poccuniickon ®efepaumm no HacToaweMy geny,
NEeNCTBMTENbHO He MpeanonaratT pacCMOTPEHNE B YCTaHOBAEHHOM UMK Nopsiike aen 06 ocnapuBaHnm
aKTOB, He COOTBETCTBYOLWMX opMasibHbIM TpeboBaHMAM, NPeabABASEMbIM K HOPMATUBHBLIM MPaBOBbLIM
akTaM. O4HaKo BHe 3aBMCMMOCTM OT 3TOr0 faHHbIE HOPMbI, TaK XXe KakK W OCMIOPEHHOEe 3as8BUTENIEM
NnonoXeHne eaepasbHOr0o KOHCTUTYLIMOHHOIO 3aKOHa, HE NPensATCTBYIOT CyAebHOMY 0CnaprBaHUIO TaKnX
aKTOB.

B 4yacTHOCTW, opraHm3aumm Bnpaee B NOPSAAKe, YCTaHOBAEHHOM rnaBon 24 AlMNK Poccuninckon denepaunm,
0bpaTnTbCA B apbuUTparkHbIN Cy C 3aBAEHNEM O NPU3HAHUN HELENCTBUTEbHBIM HEHOPMATUBHOIO
NMpaBOBOro akTa, eC/in OHW NonaratT, YTO AaHHbI MPABOBOM aKT HE COOTBETCTBYET 3aKOHY WU NHOMY
HOPMaTMBHOMY MPaBOBOMY aKTy U HapyLLAeT MX MpaBa 1 3aKOHHbIE MHTEpecCk! B chepe
npeanpuHUMaTeNbCKON U MHON SKOHOMUYECKON AeATEeNbHOCTH, HE3aKOHHO BO3JlaraeT Ha HUX Kakue-nnbo
06543aHHOCTW, CO3AaeT MHbIe NPENATCTBUS AN OCYLLECTBIEHNA NPEANPUHMMATENBCKON U NHON
9KOHOMUYECKOW feATensHoCTU (YacTb 1 cTaTbun 198 AMNK Poccuinckon ®epepaumm). Ux paccMoTpeHue B
cylZle NepBOM MHCTaHUUK, 3a UCKIYEHNEM aen 06 ocnapnBaHMN HEHOPMATUBHBIX NMPaBOBbIX aKTOB
HEKOTOPbIX OPraHOB U AOKHOCTHBIX L, MPSAMO MOUMEHOBaHHbLIX B 3aKOHE, OTHECEHO K POL0BOW
noACyaHOCTM apbuTparkHbix CyaoB cybbekToB Poccuinckon depgepaunm (MyHKT 2 4acTu 4 cTaTbh 2
®enepanbHOro KOHCTUTYLMOHHOIO 3akoHa "O BepxosHoM Cypae Poccuinckon ®degepaunn”, yactm 1 n 4
cTaTbyn 34 AMNK Poccuinckon depepauun). YCTaHOBEH NOPALOK OCMapmMBaHMs Takoro pofia akToB 1 F1aBon
25 MK Poccuinckon ®epepaumnmn ana cynos obuien topucankumm (c 15 ceHtsabps 2015 roga - rnason 22
Kogekca agMUHUCTPaTUBHOIO CyA0npon3BoACTBa Poccuinckon ®enepaumm). Mpu 3TOM YCTaHOBIEHHEIN
3aKOHOM MOPAAOK N MOCNeACTBUS PaCCMOTPEHNS aen 06 ocnaprBaHMM NPaBOBLIX aKTOB NMPaKTUYECKN He
pa3nnyaloTCs B 3aBUCUMOCTM OT HaIM4YMA Y NPOBEPSEMOr0 CYyIOM aKTa (POpMasibHbIX UM HEPOPMabHbIX
NPWU3HaKOB HOPMATUBHOCTM.

Tak, No pe3ysnbTaTaM pacCMOTpeHUs Aena 06 ocnapuBaHWM HOPMATUBHOIO NPaBOBOr0 akTa apbuTparkHbI
CYZ MpU HaNN4YUM K TOMY OCHOBaHWU NPUHUMAET peLLeHre O NPU3HAHUM 3TOM0 akTa WAN OTAEbHbIX ero
MOJIOXKEHWUI HE COOTBETCTBYIOWMUMI MHOMY HOPMAaTMBHOMY MPABOBOMY aKTy, MetoLleMy 60/bLUyI0
IOPUANYECKYIO CUTY, N HE OENCTBYIOWMUMY MONHOCTLIO UAW B YacCTK, NOCE Yero 3TOT akT Wan ero
OTAENbHbIE NOJI0OXKEHNA HE NOANEXAT NPUMEHEHNIO C MOMEHTA BCTYM/IEHNA PELLUEHUS B 3aKOHHYI0 CUJTY
(ctaTba 195 AMNK Poccunckon ®efepaumm). Takme xe NocaefCcTBUSA HACTYNaT U B Cyvaax NPUHATUS
apbuTpaxKHbIM CyL0M peLleHns O NPU3HaHWN HeLeNCTBUTENbHBIM HEHOPMATUBHOIO MNPaBOBOr0 akTa
(ctatbs 201 AMK Poccuinckon ®egepauunn).

Ons 6onbluen onpefeneHHOCTU CNefoBasio Bbl B Ha3BaHHbIX FNaBax NpoLeccyasbHbIX KOLEKCOB
crneumnanbHO yKa3aTb Ha akTbl C HOPMATUBHbIMW CBOMCTBaMMW, HE OTBEYaloLme POpPMasbHbIM MPU3HaKam
HOPMaTMBHbIX MPaBOBbIX aKTOB, Kak 0COBYI0 Pa3HOBUAHOCTL HEHOPMATUBHLIX MPABOBbLIX aKTOB,
noanexawux cynebHon npoBepke B COOTBETCTBYIOLLEN Npouenype. OfHaKo Lenecoobpa3HOCTb Takoro
3aKOHO4aTesIbHOro peLleHns He fJaeT OCHOBaHWUN 414 BbIBOAA O HEKOHCTUTYLMOHHOCTU HOPMbI
hefepanbHOr0 KOHCTUTYLIMOHHOMO 3aKOHa, KOTopas Nnllb B 0bLLen hopme onpefenseT B MeXaHU3Me
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npoueccyasibHO-MPaBOBOro peryaMpoBaHns noaHomo4msa BepxosHoro Cyaa Poccuiickon ®eagepaumm Kak
cyha NepBoOW MHCTaHUMKM NO Aeslam 06 ocnapuBaHUM HOPMATMBHLIX NMPaBOBbIX aKTOB hefepanbHOro
YPOBHS.

Mo cywiecTBy, HapyLLeHWe CBOEro NpaBa Ha CyaebHy0 3alUUTy 3a8BUTENb CBSA3bIBAET HE C TEM, YTO Aea
06 ocnaprBaHWK aKTOB (hefepaibHbiX OPraHOB UCMOMHUTENLHOW BAACTU, HE OTBEYaloLWMX DOPMabHbIM
Npr3HakaM HOPMaTMBHbIX NMPABOBbIX aKTOB, MCKJIOYAKOTCA U3 chepbl CyaebHOM 3aLMTbl, @ C TEM, HTO OHU
He 0THOCATCS K noacyaHocTn BepxoBHoro Cyaa Poccuinckon ®epepaunn. OgHaKO yCTaHOBJIEHNE MPaBM
NOACYAHOCTW OTHOCMTCA K MpeporaTMBaM 3akKoHO4aTenNs, KOTOPbIA Npu NpuHATUN PefepanbHOro
KOHCTUTYLMOHHOI0 3aKoHa "O BepxosHoM Cypne Poccuinckon ®epepaummn” gencTeoBan B Npenesax CBOen
KOMMETEHLUUN N HE HapyLUUA KOHCTUTYLMOHHbIE NpeanucaHuns.

BepxoBHbit Cyn Poccuiickon denepaunn SBSeTCs BbiCLIMM CyaebHbIM OpraHoM B CUCTEME CY10B 06LLEN 1
apbnTpaKHOW IPMNCANKLMM, OCYLLECTBAAIOWMM B NPeayCMOTPEHHbIX hefepasibHbIM 3aKOHOM
npoueccyanbHbiX hopMax cyaebHbI Haa30p 3a AEATENbHOCTbLIO 3TUX CYA0B W AAKOLWUM pa3bsACHEHMWS MO
BOoMnpocam cynebHon npakTukm (ctatbs 126 KoHcTuTtyuumn Poccuinckon ®epepaumm). Mo ceoemy
KOHCTUTYLMOHHOMY NpefHa3Ha4YeHNI0 OH He AOJKEH HaAeNsaTbCa Ype3MepHo KOMMNeTEeHUMen no
pPacCMOTPEHUIO AEN B KAYeCTBE CyAa NepBoOn MHCTAHLUMK, a NOTOMY 3aKOHOAATEsb OTHEC K ero
NoACYyAHOCTW Nnwb gena 06 ocnapmBaHun akToB pefepanbHbIX OPraHoB rocyAapCTBEHHOM BNaCTw,
NMEeoLWMNX B CMCTEME NOLA3aKOHHbLIX aKTOB M0 CYObEKTY UX MPUHATUSA 1 CTENEHW BO3AENCTBNS Ha
0bLecTBEHHbIE OTHOLLEHNS HaNBObLLYIO OPUANYECKYIO CUNY.

PacnpocTpaHeHune nofoxxeHnsa nyHkTa 1 4actu 4 ctatbn 2 efepasibHOro KOHCTUTYLMOHHOIO 3aKoHa "0
BepxosHom Cyne Poccuiickon ®epepaunn” ansa pelieHuns sonpoca 06 oTHeCEHUMN K NOACYAHOCTM
BepxosHoro Cyaa Poccunckon ®egepaumm gen o6 ocnapmBaHMm MHOMOYMUCIEHHbIX MHTEPNpeTaLNoOHHbIX
aKTOB (hefepasibHblX BEAOMCTB MOXET HeraTMBHO NOBAUATH HA OCYLLECTB/IEHWE ero OCHOBHOMN yHKUMK. B
3TOM HeT 1 HeobxoAMMOCTU, MOCKONIbKY 3(h(hEeKTUBHOCTL CyAeOHONM 3aLMThl Ha 4OJHKHOM YPOBHE MOXXET
ObITb 0becneyeHa Apyrumm Cyaamm nocpeacTBOM pacCMOTPEHMSA MU B KQYeCTBE CyAa MNePBON UHCTaHLMM
COOTBETCTBYIOLMX AE1 B NpoLeaypax ocrnapnBaHUa HEHOPMaTMBHbIX MPaBOBbIX akTOB. lNpu 3TOM
BCTYMNMBLUNE B 3aKOHHYIO CUJTY peLleHmns BCeX APYrnX Cy40B MO OPUANYECKON CMe PaBHbI PeLIeHNAM
BepxoBHoro Cyna Poccuiickon ®epepaumn.

Taknm 0b6pa3om, 0OCNOpeHHOe NMonoXKeHne NyHKTa 1 YacTu 4 cTaTbn 2 PefepanbHOro KOHCTUTYLMOHHOMO
3akoHa "O BepxosHom Cyge Poccuinckon degepaunn”, no MOEMY MHEHMIO, HE MPOTMBOPEYUT KOHCTUTYLUK
Poccuiickon ®epepaummn. BHe 3aBncumocTu ot obctoaTenscts gena OAO "MasnpoM HedTh" B BepXoBHOM
Cyne Poccumnckon ®egepaumnm n Beicluem ApbutpakHom Cyne Poccuiickon depgepaumm 0CHOBaHUA s
NPU3HAHNSA HEKOHCTUTYLMOHHOWN COAEP KaLLEeNCcs B HEM HOPMbl HE UMESIOCh.

Ocoboe MHeHue

cyZbu KoHcTuTyumoHHoro Cyna Poccuiickon ®efepavmm

0.M.[laHnnoBa

1. CHavana o npegmeTe cnopa. Kak rosopuan gpesHue, "ab ovo".

3asBuTenb npocnn KoHCTUTYUMOHHbIN Cya Poccuinckon depepaunm npusHaTb NyHKT 1 4acTu 4 cTaTbun 2
®efepanbHOro KOHCTUTYLIMOHHOMO 3akoHa "O BepxosHoM Cypne Poccuiickon depepaunn” He
COOTBETCTBYIOLWMM cTaTbe 46 KOHCTUTYuUuKM Poccuinckon deagepauum B To Mepe, B KOTOPOW OH He
LONYyCKaeT B OTHOLLEHWW aKTOB (hefepasibHbIX OPraHoB roCyAapCTBEHHOM BAACTW, COAEPKALLMX
omLManbHoe TOJIKOBaHWe HOPM MpaBa, HO He 0TBEYaKoLWLMX NPpeabsABASeMbIM K HOPMATUBHbLIM MPaBOBLIM
akTam TpeboBaHmMAM, oCnaprBaHne Taknx akTOB B NMpoLeaype, yCTaHOBEHHOW A8 OCnaprBaHua
HOPMaTMBHbIX MPaBOBbIX aKTOB YKa3aHHbIX OPraHoB, BKJIOYaa NOACYAHOCTb 3TUX Aen BepxosHomy Cyny
Poccuiickon ®epepaumun. B cynebHoM 3acefaHny 3a9BMTESb, XapaKTEpU3ya yKa3aHHble akTbl Kak
"npubnmxatoLimecs no CBOEMy npegHasHayeHno, NoCNeACTBMAM K HOPMaTMBHbLIM akTaM", nosaras, 4To
3hheKTUBHON CynebHOM 3aLLMTON N0 TaKUM AenaM MOXXET ABAATLCA NWLb NpoLefypa PacCMOTPEHNS
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Takux »)anob "He NPOCTO MO MeCTy HAaXOXAEHUS OpPraHOB hefepanbHON BAACTM, KOTOPbIE HAXOAATCS B
OCHOBHOM B MOCKBE, TO €CTb He B apbuTpakHOM cyae ropofa MocKBbl UM TBEPCKOM PaiOHHOM cy e
ropoga Mocksbl, a B BepxoBHoM Cyfie - aBTOPUTETHOM M YBa)KaeMoi CyaebHon nHcTaHummn".

OpyrnMun cnosamu, 3adaBuTeNb He NoaBepran COMHEHUIO CyLLLeCTBOBaHWE B CUCTEMe LeNCTBYIOLLEero
NpaBOBOro peryanpoBaHna MexaHnsMa (npoueaypel) 0CnapuBaHns B CyAaxX Ha3BaHHbLIX akTOB, @ YKa3biBas
JINWb Ha ee He3(h(heKTUBHOCTb.

VIMeHHO TakuM 06pa3oM 1 foxeH 6biTb ChopMynmpoBaH B MoCTaHOBAEHUM NpeaMET PaCCMOTPEHNS
KoHCcTuTyumoHHbiM Cyaom Poccuinckon ®egepauum no HacTosdwemy aeny. Mpyn 3TOM pacCy>XAeHNS 1
BbIBOAb! AO/IKHbI KACaTbCS JIMLb Ha3BaHHbIX akTOB PefepasibHOM HanoroBon ciyx6bwl (cTaTbn 36, 74, 96 1
97 ®epfepasbHOro KOHCTUTYLMOHHOrO 3akoHa "0 KoHcTuTyumoHHom Cyne Poccuiickon ®epepaummn').
(3ameTum B ckobkax, 4To paHee KoHCTUTYyUMOHHbIA Cyn Poccuinckon ®epepaumm HEOAHOKPATHO
NoATBEpPXKAan CBOK No3uumnio 06 0TKase B NPUHATUMN K PACCMOTPEHMIO Xanob, kacatowmxcs nofgobHbIX
aKTOB, BKJIlOYas 1 nNucbMa MuHucTepcTea hmHaHcoB Poccuinckon ®epepaumm (onpegeneHns ot 5 Hos6ps
2002 roga N 319-O, ot 20 okTa6psa 2005 roga N 442-0 n ot 3 anpensa 2007 roga N 363-0-0.)

2. MNMopxonbl K OTBETY Ha 3TOT BOMPOC COLEP)XaTcA B MyHKTEe 2 yKa3aHHoro MNoctaHosneHns. Ccolladch Ha
cobCTBEHHbIE MpaBOBbIe NO3MLMK, peleHna EBponenckoro Cyaa no npaBaM 4yenoBeka, Noaxon Komutera
MwuHucTpos CoseTa EBponbl, KoHCTUTyLMOHHBIM Cya Poccuninckon ®epepaLimm eLle pas Nog4epKHy, 4To
npaBo Ha CcyaebHyIo 3alnUTy - 3TO He TOJIbKO MPaBo Ha obpalleHne B Cy, HO 1 BO3MOXKHOCTb MOJTyYeHMs 0T
"KOMMETEHTHOr0 HaLMOHaNbHOro opraHa" B pasyMHbIN CPOK peanbHou CyaebHoN 3alnThl B hopMe
BOCCTaHOBJ/IEHNA HaPYLUEHHbIX MpaB 1 cB0OOA, B 3aKOHO4ATENbHO 3aKpenJieHHOW Npoueaype, OCHOBaHHOW
B TOM 4ncie Ha TpeboBaHMAX NpoueccyansHom SPHEKTUBHOCTM, IKOHOMUN NCMOJIb30BAHNS CPEACTB
npoLeccyasibHON 3aWmnThl.

Mpwn Takom noaxoae IOrnyHo 6bisio 6kl B Ha3BaHHOM 10CTaHOBNEHUN OTBETUTL Ha BOMPOC 3asSBUTENS:
0TBEYAET NN HbIHE CYLLEeCTBYIOLLUA NOPSAAOK PAaCCMOTPEHNS NoLOBHOro pofa AeN BbiLen3N0XKEHHbLIM
KpuTtepmam? Npy 3TOM €eLLe U COCNaTbCs Ha HEOAHOKPATHO BbiCKa3aHHbIE COBCTBEHHbIE NMPaBOBLIE MO3ULUN
0 TOM, 4TO MPaBo Ha CyAebHYyI0 3alUNTy He NpefnonaraeT BO3MOXHOCTb A5 Anua BbibupaTb cnocob u
npoueaypy 3awmTbl (moctaHoBneHns KoHCTUTyumnoHHoro Cyaa Poccunckon ®epepaumm ot 25 mapta 2014
roga N 8-, ot 30 Hos6ps 2012 roga N 29-M, oT 19 miona 2011 roga N 17-M n ap.). Tem 6onee COMHEHNS B
aBTopuTeTe NobbIX 3BeHbEB CyAeOHON CUCTeMbI, a He ToJIbko BepxoBHoro Cyaa Poccuinckon depepauun,
3[,eCb HEYMECTHBbI.

OfHako fanbHenwmne paccy>xaeHns B faHHOM [oCTaHOBAEHUN CBEINC, MO CYLLECTBY, K OTPULLAHUIO
BO3MOXXHOCTMW cyebHOro ocnapneaHms nogo6HbIX NPaBOBbIX aKTOB, YTO AKOObI MPUBOANT K HapyLLUEHNIO
KOHCTUTYLIMOHHBIX FrapaHTWI NpaBa Ha cyaebHyto 3awunTy. MNpn 3TOM, 0TCTYNas 0T CHOPMYIMPOBAHHOIO B
nyHkTe 1.3 npefMeTa pacCMOTPEHMUS, KOTOPbLIM ABNSETCS paspeLleHme Bonpoca "o BO3MOXHOCTY cyaebHon
NPOBEPKUN akTOB PefepanbHON HaNoroBon Cny kbl Kak heepasbHOr0 OpraHa NCMONHWUTENbHON BACcTH,
cofepXallmx pa3bAaCHEHWS Mo BOMPOCaM, CBA3aHHbLIM C NPYMEHEHWeM HaoroBbIM/ OpraHamm HaloroBoro
3aKOHoaTeNbCcTBa", KOHCTUTYUMOHHBIM Cya Poccuinckon ®enepauumn onepupyeT aprymeHTamm obuero
XapaKTepa v LenaeT BbiIBOAbI B OTHOLIEHWNMN aKTOB He TONIbKO PefepasibHON HanoroBow Cay6bl, HO U NHbIX
thefepanbHbIX OPraHOB UCMOJIHUTENbHON BACTMW, BKAOYas MUHUCTEPCTBO (pUHAHCOB POCCUNCKON
®epnepaumn. Mexay TeM pas3nnyus B KOMNETEHLUN Ha3BaHHbIX heflepalibHblX OPraHoB UCMONHUTENbHOW
BNACTW B UCCNESYEMOM acrneKTe BeCbMa CyLLeCTBEeHHbl. MUMHUCTePCTBY (hHaHCOB Poccunckon depepaunm
npefocTaB/ieHO NpaBo faBaTb NMUCbMEHHbIE Pa3bACHEHWS NO BONPOCaM NPMMEHEHNS 3aKOHO4aTeNbCTBa O
Hanorax u cbopax (NyHKT 1 cTaTbu 34-2 Hanorosoro kogekca Poccuinckon ®epepawnn), KOTOPLIMU
HaJIOroBble OpraHbl, BXoaswme B cuctemy MuHmuctepcTea hmHaHcoB Poccuinckon denepaunn, obsa3aHsl
PYKOBOACTBOBaTbLCA (NOAMYHKT 5 NyHKTa 1 cTaTby 32). O4HaKo, KakK yKa3asio caMo MUHNCTEPCTBO
thrHaHcoB Poccuinckon depepauun B nucbMe oT 7 Hoabpsa 2013 roga N 03-01-13/01/47571, nucbma
MwuHpmrHa Poccun, B KOTOPLIX Pa3bACHAOTCA BONPOCHI MPUMEHEHNS 3aKOHO4ATeNbCTBa Poccmninckon
®epepaumm o Hanorax u cbopax, He cogep>xaT NPaBOBbIX HOPM, HE KOHKPETU3UPYIOT HOPMAaTUBHbIE
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npeanucaHnsa N He ABAAI0TCA HOPMATUBHbLIMM MPaBOBLIMU aKTaMU; 3TU NMUCbMa UMEKT UH(POPMaLMOHHO-
pa3bACHUTENbHBIA XapakTep Mo BONpocam npuMeHeHns 3akoHodaTeNbcTea Poccmnckon ®epepaunm o
Hanorax un cbopax.

B cny4yae, Koraa nnucbMeHHble pasbsacHeHns MuHpuHa Poccnn (pekomeHaauum, pasbvacHeHns ®HC Poccum)
no BONpoCaM NpYMeHeHUs 3aKoHoA4aTeNnbCTBa Poccuinckon depepauyy 0 Hanorax n cbopax He
COrnacylTCs C PeLleHNAMU, NOCTAaHOBAEHUSAMU, NHPOPMALIMOHHBIMI MMCbMaMmn Bbicliero ApbutpaxHoro
Cyna Poccunckon ®efepaunu, a TakKe peleHnsaMmn, NoCTaHoBAeHUAMY, NUCbMaMun BepxosHoro Cyaa
Poccuiickon ®enepalimmn, HanoroBble OpraHbl, Ha4MHaA CO AHA pa3MeLLEeHNs B NMOJHOM 06beMe YKa3aHHbIX
aKTOB 1 MMUCEM CYA0B Ha UX opuumanbHbIX CaTax B ceTn "MHTepHeT" nnbo co gHA nx ohnLnansHoOro
onybanMkKoBaHWAa B YCTaHOBJIEHHOM MOPSALKe, NPY peanusaLmm CBOMX NOJHOMOYNI PYKOBOACTBYIOTCS
yKa3aHHbIMW akTaMy ¥ NMMcbMaMu CyoB.

TakoBbIMU MO CYTW ABAAOTCH U MHPOPMALMOHHO-PA3bACHUTENbHbIE NUCbMa PefepasibHON HanoroBomn
cny>0bbl, KOTOPbIE HE MOTYT 06nafaTh HUKAKUMU "HOPMATMBHbLIMU CBOMCTBAMKU" eLLle U NOTOMY, YTO
COrnacHoO NyHkTy 7 MNMonoxeHuns o enepansHON HaNOroBOWN CNyxbe, yTBEP>XXAEHHO0 NOCTaHOBIEHNEM
MpaButenbcTBa Poccuinckon Pepepaumm ot 30 ceHTAbpsA 2004 roga N 506, PefepansvHas Hanorosas
cny>xba He BNpaBe OCYLLEeCTBAATL B Chepe CBOEN AeATENbHOCTM HOPMATNBHO-MPaBOBOE PEryanpoBaHue, a
B COOTBETCTBUU C NMYHKTOM 2 [1paBun NOArOTOBKM HOPMaTMBHbLIX aKTOB (hefilepasibHbiX OpraHoB
NCNOJIHNTEIbHON BIACTW M UX FOCYAapCTBEHHON perncTpaLmm, YTBEPXAEHHbIX MOCTaHOBIEHNEM
MpaBuTenbcTBa Poccuiickon Pepepaumm oT 13 aBrycta 1997 roga N 1009, nsgaHne HopMaTMBHbLIX aKTOB B
BULE NUceMm 1 TeserpaMm He JonyckKaeTcs.

3. JleranbHoe onpefesieHne noHATUS HOPMaTUBHOMO NPaBOBOro akTa B POCCUACKOM 3aKOHOAaTeNbCTBe
oTcyTcTBYyeT. O4HaAKO, Kak YKa3aHo B NyHKTe 4.1 Ha3BaHHOro MoCTaHOBEHNS, B MPaBUTEIbCTBEHHON
NPakKTUKe 1 LOKTPUHE CIIOXKUANCL NOAX0Abl K ONpefesieHNi0 HOPMaTUBHOIO NPaBOBOro akTa, OCHOBaHHbIE,
B YaCTHOCTW, Ha NOCTaHOBNEeHUMN ocyaapcTBeHHOM [ymbl 0T 11 HoA6bpsa 1996 roga N 781-II T, peweHmnsax
KoHcTuTtyumoHHoro Cyaa Poccunckon ®epepaunmn, noctaHoBAeHUn NMpaBuTtenscTBa PoCCMINCKON
®epepaumm ot 13 aBrycta 1997 roga N 1009, noctaHoBneHuu MNMneHyma BepxosHoro Cyaa Poccuinckon
®epnepaumm oT 29 Hoabpsa 2007 roga N 48, nocTtaHoBaeHUn MneHyMa Boicwero ApbutpakHoro Cyaa
Poccuinckon ®degepaunm ot 30 nons 2013 roga N 58.

Takum 0b6pa3omM, CNoXUI0Ch yCTon4meoe obLienpusHaHHoe onpefeneHne HOPMaTMBHOMO NPaABOBOIro aKTa,
BKJIlOYatoLLlee B cebs1, nommmo npoyero, TpeboBaHms K ero opme, n3gaBLUEMY ero Cy6bekTy, MopsaKy
nNpuHATUS, ony6AnKoBaHMA 1 BBeAEeHUS B AeicTeume. OTCyTCTBME 3TUX 0643aTeNbHbIX aTpMbyTOB (MK XOTS
6bl OAHOr0 N3 HWX) BbIBOAWUT aKT M3 4AC/la HOPMATUBHbIX, HECMOTPSA Ha Ha/IMYMe y HEro, Kak yka3aHo B
MoCcTaHOBJIEHUN, KAKMX-TO "HOPMATUBHbIX CBOWCTB", K KOTOPbIM KOHCTUTYLMOHHbIA Cyf POCCMACKON
defepaumm 0THOCUT obLLeperyampyioLlee BO3AENCTBME Ha 06LLLECTBEHHbIE OTHOLIEHUNS, NPeAnMCaHns o
npaBax 1 0653aHHOCTSAX MEPCOHaJIbHO HEOMPEAENIEHHOI O Kpyra N, MHOFOKPATHOCTb MPUMEHEHNS (MYyHKT
4.2 Ha3BaHHOro MocTtaHoBneHna). NMofobHbIe NoAX0Abl BOCMPUHATLI U 3aKpensieHsl B NPUHATOM 8 MapTa
Tekyulero roga Kogekce agMMHUCTPATUBHOIO Cy10Npon3BoAcTBa Poccuinckon denepaunn (4acTb 8 CTaTbK
213).

Bce nonobHble akTbl 3aKOHOAATESb U BCAEA 3@ HAM MPaBONPUMEHUTENbHbIE PELLEHNS OTHOCAT K
KaTeropmm HeHopMaTUBHbIX NPaBOBbLIX akTOB. Takasa rpajgaumnsa No3BoauIa 3aKOHOAATENI0 YETKO,
thopManbHO onpefesieHHo YCTaHOBUTbL NOPAAOK U NpoLefypy nx cyaebHow npoBepkuy B LesSX peannsauum
KOHCTUTYLIMOHHO rapaHTMPOBaHHOIO NpaBa Ha SOCTYN rpaKhaHaM 1 3auHTepPeCcoBaHHbLIM NMLaM K
npaBoCyauIo.

4. MNopagok paccMoTpeHmnsa aen 06 ocnapvBaHny HOPMATUBHBIX NMPaBOBbLIX aKTOB, 3aTparunBaLWmnX Npaga u
3aKOHHbIE NHTepechl 1L, B chepe NpeanpuHMMaTeIbCKON U UHOW 3KOHOMUYECKON AeATelbHOCTH,
onpegeneH rnason 23 AMNK Poccuinckon defepauun, a oCTasbHbIX HOPMATUBHbLIX NPaBOBbIX aKTOB - F1aBON
24 TTIK Poccuinckon ®epepaumm.

YT0 XXe KacaeTCs HEHOPMAaTMUBHbIX NPaBOBbIX aKTOB, K KOTOPbIM OTHOCUTCA 1 OCMOPEHHOE 3adaBUTeNeM
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nncbmMo ®efepanbHOM HaNoroBon Cy>X6bl, TO BO3MOXXHOCTb M NMpoLeaypa UX oCnapuBaHna yCTaHOBJIEHbI
rnasow 24 AMNK Poccuiickon ®epepaumm "PaccmoTpeHme gen o6 ocnaprvBaHUM HEHOPMATUBHBIX NMPaBOBbIX
aKTOB, pelleHnn n gencteni (6e3nencTens) rocyaapCTBEHHbIX OPraHoB, OPraHOB MECTHOM O
CaMoynpaBfieHUs, NHbIX OPraHoB, OpraHn3aLmnmn, HageneHHbIX efepasbHbIM 3aKOHOM OTAeNbHbIMU
roCyLapCTBEHHbIMU AN MHBIMU NYBANYHBIMU NOAHOMOYUAMU, AOKHOCTHBLIX AnL". CTaTbhsd 198 Ha3BaHHOMO
Kopekca npefycMaTpuBaeT MpaBo rpaXkAaH, OpraHnu3aumnin n NHbIX inl, 06paTuTbLCA B apbuTparkHbIN Cya C
3a8BNeHMEM 0 NPU3HAHUUN HeAEeNCTBUTE/IbHBIMA HEHOPMaTUBHbIX MPaBOBbLIX aKTOB, €C/IM OHUM NofaraT,
4YTO OCMapyBaeMbIi HEHOPMATMBHbIN NPaBOBON aKT HE COOTBETCTBYET 3aKOHY WM MHOMY HOPMaTMBHOMY
NpaBOBOMY aKTY M HapyLlaeT UX NpaBa 1 3aKOHHbIe MHTEpPeCk B chpepe NpeanpuHNMaTeNbCKON 1 MHON
3KOHOMUYECKOW [eATeNbHOCTU, HE3aKOHHO BO3/1araeT Ha HUX Kakue-nnbo 0653aHHOCTU, CO3AAET UHble
NpenaTCcTBUSA A5 OCYLLeCTBAEHUS NpeanpUuHUMaTebCKON 1 MHON S3KOHOMUYECKON AeaTeNlbHOCTH. Mpu
3TOM 0643aHHOCTb AOKa3biBaHUS COOTBETCTBUS OCMapMBaeMoro HEHOPMaTUBHOMO NMPaBOBOro akTa 3aKoHY
WA NHOMY HOPMaTWBHOMY NPaBOBOMY aKTy BO3JlaraeTCA Ha OpraH Wan AnLo, KOTopble MPUHAAN aKT (4acTb
5 ctatbu 200), B 0TANYME OT NCKOBOro NPOM3BOACTBA, rae 6pemMs foKa3biBaHMSA BO3araeTcsa Ha nCTua.
ApbunTpaxKHbI CyAa, YCTAHOBMB, YTO OCMapMBaeMbli HEHOPMATUBHbIV MPABOBOWM aKT HE COOTBETCTBYET
3aKOHY M HapyLLaeT npaBa M 3aKOHHble NHTepeChl 3a8BUTeNS, NPUHUMaET peLleHre 0 NPU3HaHUK ero
HeLleNCTBUTE/bHbBIM (4acTb 2 cTaTby 201), KOTOPOE NOANEXUT HEMELEHHOMY UCMONHEHUMIO (YacTb 7
cTaTbmn 201); CO AHA NPUHATMSA pelleHns apbuTpakKHOro cya o NPU3HaHNN HELENCTBUTESbHBIM
HEHOPMATUBHOIrO MPABOBOI0 aKTa MOAHOCTbLIO MW B YaCTW YKA3aHHLIA aKT WK OTAESbHbIE ero No0XeHns
He nogsexaT npuMeHeHnto (YacTb 8 cTaTbu 201).

Taknum 0b6pa3oM, yCTaHOBMIEHHAsA 3aKOHOM Mpouefypa AaeT BO3MOXHOCTb 3aMHTEPECOBAHHOMY JMLY He
TOJIbKO 3aLUNTUTb HEMOCPeACTBEHHO CBOU HapyLUEHHble npaBa, HO U MyTeM UCKJTI0YEeHUS NMPU3HaHHOIro
He3aKOHHbIM HEHOPMAaTMBHOIO MPABOBOIr0 akTa M3 Yncia LENCTBYIOWNX 3alMTUTb NPaBa U 3aKOHHbIE
NHTepeckl HeonpeaeneHHOro Kpyra my. B 3ToM coaepXXmTcsa HECOMHEHHOE CXOACTBO Ha3BaHHOM
npoueaypsl C Npasuaamun, 4ENCTBYIOLWMMMK WU B MpoLeAype pacCMOTpeHus aen ob ocnapmeaHmm
HOPMAaTMBHbIX NPaBOBbIX aKTOB, U B KOHCTUTYLIMOHHOM CYLONPON3BOACTBE. B 3TOM Takxe nx
NPUHUUNNANbHOE OTANYME OT MPOU3BOACTBA NCKOBOIO, MAe 3aMHTepecoBaHHOE N0 3aluMLaeT CBOW
KOHKPETHbI MHTEPEC B paMKaxX KOHKPETHOro fena, peLlleHne cya HocuT 06g3aTeNbHbIN XapakTep, HO
KacaeTCs NNLb CTOPOH.

Ha3BaHHbI Kofekc npegycMaTpuBaeT BO3MOXXHOCTb A4J18 3aMHTEPEeCOBaHHbIX L, 3alUTUTbL CBOR
WHTepec, HapyLWeHHbIN HEHOPMATUBHLIMU NPABOBLIMW aKTaMu, B TOM YMCae NUCbMaMn BEAOMCTB,
HOCALLUMMW Pa3bACHUTENbHbIN XapakTep, YTO HE OTPMLLANIOCh CaMUM 3asBUTENEM.

M03TOMY Hesb34 COrlacuTbCS € BbiCKa3aHHbIM KOHCTUTYUMOHHBIM CyaoM Poccuinckon defepaunm B NyHKTE
4.2 ynomsHyTOro MNoctaHoBneHMs yTBEP)KAEHNEM, 4TO B rf1aBe 24 AlMNK Poccuinckon deaepaunn nog
HEHOPMaTUBHbLIMW MPABOBbLIMM aKTaMM NOHNMAIOTCA aKTbl "MHOUBMAYAIbHbIE", HANPaBJIEHHbIE Ha
KOHKPETHOe MpaBoOTHOLLEHME 1 "MMetoLL e NpaBoBble MOCNeACTBUSA NNLWb O KOHKPETHbIX FpakaaH v
opraHusauun".

5. ObpalueHne 3aaBuTens B KoHCTUTYLUMOHHbIN Cypa Poccuiickon depnepaunn KacaioCb NPaBoOOTHOLIEHWI B
cthepe 3KOHOMUYECKON AeATENIbHOCTW, YTO OrpaHNYMBaI0 NCCef0BaHNA NOCTaBAEHHbIX BOMNPOCOB
paMkamu apbuTpaxkHoro npouecca. OAHaKo NockoabKy KOHCTUTYUMOHHBIA Cyn Poccuinckon ®epepaumnm B
CBOEN apryMeHTaLnm Kacaacs NofoXeHNN U rpaXk4aHCKoro npowecca, To HeobxoamMMo 0TMETUTb, YTO
parkgaHCKUIM npoueccyanbHbil Kogekce Poccunckon depepaunn Takxe yCTaHaBAMBaeT npoueaypy
ocrnapuBaHMA HEHOPMaTKBHbIX MPaBOBbIX aKTOB. [NaBa 25 3Toro Kogekca npegycmMaTprBaeT npaso
rpa)kgaH ocrnapuBaTh B Cy[e pelleHune, gencreme (besnencTene) opraHa rocygapCTBEHHON BJIAaCTK, OpraHa
MeCTHOro caMoyrnpasJfieHNs, LOMKHOCTHOrO finLa, rocyaapCTBEHHOM0 AN MyHULMNANAbHOMO CAy>XKallero,
€CJIV OHM CYMTAIOT, YTO HapyLUeHbl UX NpaBa 1 cBoboAbl (CTaTbs 254).

Mpy 3TOM Ha NpaKTUKe MoA peLleHns MM OpraHoB roCy4apCTBEHHOW BAACTN MOHMMAKTCA Takxe u
HEHOPMaTWUBHbIE NPaBOBble aKTbl. BbINOJIHASA CBOKO KOHCTUTYLIMOHHYIO (PYHKLMIO MO pa3bACHEHWIO BONPOCOB

CkavaHo Ha canTe «3akoHbl PO» — https://actrf.ru Ctp. 20 n3 23



cynebHon npakTuky (ctaTbst 126 KoHCTUTYUMmn Poccuinckon ®epepaunn), BepxosHbii Cya Poccuiickoi
®epnepaumm B NyHKTax 6, 9, 21 n 28 csoero noctaHosneHns ot 10 despans 2009 roga N 2 "O npakTuke
paccMoTpeHuns cygamu gen ob ocnapmaHuy peweHun, gencteni (besnencTeuns) opraHos
rocyaapCTBEHHOW BNACTU, OPraHoB MECTHOIr0 CaMoynpaBieHUs, AO/PKHOCTHbIX JINL, FOCYAapCTBEHHbIX 1
MYHMLMMNANAbHBIX CAyXKalnx" OTHOCUT HEHOPMATUBHbIE MPABOBbIE aKTbl K NOAJEXALLUM NPOBEPKe CyaamMu
obLLen pUCanKLMM B NOPAAKE rNaBbl 25 yNoMsHYTOro Kogekca, ecim ToNbKO OHW He 3aTparueatoT npasa
N 3aKOHHbIe MHTEpPECH 3as8BUTeNA B chepe NpeanpuHUMaTeNbCKOM UM MHOW SKOHOMWNYECKOW
AeATenbHOCTU. MoNyTHO 3aMeTUM, H4TO BO3MOXXHOCTb OCMapuBaHUsA HEHOPMATVBHbIX MPaBOBbIX aKTOB
npenycMoTpeHa 1 KogekcoMm agMUHUCTPaTUBHOMO CyA0NPON3BOACTBA, BCTYNatoOWmMM B fencraune ¢ 15
ceHTAbpsa 2015 rofa, B COOTBETCTBMM C KOTOPbLIM (CTaTba 218) rpa)kAaHnH, opraHu3auns, UHole anua
MoryT 0bpaTuTbCs B CyA € TpeboBaHMeM 06 oCnaprBaHUM PeLLEHWIA OpraHa roCyAapCTBEHHOW BNAcTu, ecau
noJslaraloT, YTO UX nNpaBa, CBOB6OAb! N 3aKOHHbIE MHTEPECH! HE TOIbKO HaPYLLUEHbI, HO eLlle TOJIbKO OCMOPEHbI
nofobHbIMM aKTaMu, a pelleHne cyaa NoaaeXxuT onybMKoBaHNO B 0hMLMaNbHOM NeYaTHOM U3AaHUN.
Takum 06pa3oM, N310KEHHOE BbiLLe NO3BOASET CAeNlaTh BbIBOA, YTO 3aKOHOA4ATENEM CO3aHbl
Hagaexalliue npoueccyasnbHble yC0BMa ansa obecnevyeHuns rapaHTUPOBaHHOMO CTaTben 46 KoHCTUTYLMK
Poccuinckon ®epepalmm npaBa rpaxaH Ha CyaebHy0 3alUTy OT HapyLlaloLWMX UX NpaBa 1 3aKOHHbIe
NHTepecbl HEHOPMATMBHbIX MPABOBbIX aKTOB FOCYAAPCTBEHHbLIX OPraHOB U AO/IKHOCTHbIX JINLL.

B CBA3U C 3TUM OCHOBaHWIN 419 NPU3HAHNA HEKOHCTUTYLMOHHBIMW OCMOPEHHbIX 3asaBUTENEM HOPM
®enepanbHOro KOHCTUTYLIMOHHOIO 3aKoHa oT 5 chespans 2014 roga N 3-OK3 "O BepxosHom Cype
Poccninckon degepaunn” He UMENoCsh.

6. KakoBbl e nocneacTeus npuHATOro KOHCTUTYLMOHHBIM Cynom Poccunckon ®efepaumm pelleHns?

6.1. 1ns 3aKoHoOaTeNs.

EMy npennucaHo "BHeCTW B AeCTBYIOLLEE NPaBOBOE PeryMpoBaHne U3MeHeHNs, HanpasiaeHHbIe Ha
yCTaHoBNeHMe ocobeHHOoCTel cyaebHoro paccMoTpeHus aen o6 ocnapusaHum akToB efepanbHbiX
OpraHoB UCMONHUTESNILHON BNACTW, B TOM YnC/ie akToB PeaepasibHON HaoroBow CyK6bbl, COAepKaLLNX
pa3bsSCHEHUS HAJIOrOBOr0 3aKOHOAATENIbCTBA, KOTOPbIE DOPMasibHO HE ABASIOTCA HOPMATUBHLIMU
NpaBOBLIMU aKTaMu, HO pakTnyYeckn obnagatoT HOPMATUBHLIMU CBOMCTBAMN" (MYHKT 2 PE30JII0TUBHOM
YyacTu MNocTaHOBNEHNS).

"OcobeHHOCTU" cynebHOro paccMOTpPeHNs MOryT KacaTbCs ibo ycTaHoBAeHNS ocobon npouenypsl,
OT/IMYHOW OT y>Ke NpenyCcMOTPEHHON AN ocnapuBaHust noaobHbix akToB rnaBamu 25 MK Poccuiickoi
®epepaumnmn n 24 AMK Poccuiickon Pepepaunn (Cnegyet HaNnOMHUTb, YTO HX 04Ha HOPMa U3 3TUX FNaB He
NpU3HaHa He CooTBeTCTBYOLEeN KOHCTUTYummn Poccuinckon ®egepauun), nnbo n3amMmeHeHns pogoBon
NnoAcynHOCTW, B AAHHOM Cllyyae - KomneTeHuun BepxosHoro Cyna Poccuiickon Penepauni, NOCKOSIbKY He
COOTBETCTBYIOLWNM KOHCTUTYLMUMN B YaCTW NPU3HaHbl OTAENbHbIE HOPMbl PefepasibHOro KOHCTUTYLMOHHOIO
3akoHa "O BepxosHom Cyge Poccuinckon degepaunn”.

6.2. Ana cynos.

Cynamm, pacCMaTpUBAOLLMUMYK MO MEPBON UHCTaHLMK Aena 06 ocnaprBaHUM HEHOPMATMBHbIX NMPaBOBbLIX
aKTOB HaJlOrOBbIX OPraHoOB B Chepe SKOHOMUYECKON UAN NHON NpeanpUHNMaTEebCKON OEATENbHOCTY B
COOTBETCTBUM C 3aKOHOM (cTaTbsa 34 AlMK Poccunckon ®epepaummn), aBaaoTca apbutparkHble Cyabl
cybbekToB Poccuickon ®epepauunn.

O4eBUAHO, 4TO a/ibTEPHATMBY MM NPU UCMOJIHEHUN YKa3aHHOro MocTtaHoBaeHUs KoHcTuTyumnoHHoro Cyaa
Poccninckon degepaumm He MOryT COCTaBAATb HU CyAbl aneISALNOHHON, H CyAbl KAaCCaLMOHHON
WMHCTaHUMN. Ecnm Tonbko oTbpocuTb naet co3faHns Kaknx-to 0cobbix Cy10B B CBA3N C €€ 04EBUAHON
abcypHOCTbIO, TO AENCTBMTENBHO OCTaeTCa oamH b BepxosHein Cya Poccuinckon ®egepauunm, K
KOMMETEHLMN KOTOPOro 1 ciefyeT 0THECTH pacCMOTpeHMe nofobHelx Aen. Ho Toraa, Bo-nepBbix, Cpasy e
BO3HWKAeT BOMPOC O COOTBETCTBMM TAKOr0O PeryinpoBaHus Kak MUHUMYM cTaTbe 19 KoHCTuTyumnm
Poccuiickon ®epepalmmn: NCX0A5 U3 KaKMX KOHCTUTYLMOHHO 3HAYMMBbIX Lienen aena 06 ocnapuBaHnm
HEHOPMAaTUBHbIX NMPaBOBbLIX aKTOB B C(pepe HaMoroBbiX MPaBOOTHOLWEHW By AyT paccMaTpPUBaTbLCS
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BepxoBHbIM Cynom Poccuinickon ®epepaumm, a Takie XXe akTbl, MPUHSATbIE, K NpUMepy, B obnactu
(OMHAHCOB NN TaMOXXEHHbIX MPABOOTHOLLEHUI, NOANEXaT CyLebHOMY KOHTPOI0 B HA30BOM 3BEHE
cynebHon cnctemol? Bo-BTOpbIX, KTO MOCYMTaN HarpysKy, KoTopas sxeT Ha BepxoBHbin Cyn Poccuinckon
®epepaumm npy nogobHoOM perynupoBaHun? K coxaneHuto, B nybamyHom cyaebHom 3acenaHnm 3ToT
BOMPOC He NUCCe0BasICA, 38 UCKJIIYEHNEM YTBEPXKAEHNS NPefCcTaBUTeNd 3asBUTENA O TOM, YTO
HasnoroBas cyiy>kb6a BbinyckaeT B rofj nopsigka Tpexcot, a MuHguH Poccnm - Tpy ThICAYM MUCbMEHHbIX
pa3bACHeHU. MoTeHLManbHO BCE OHU MOTyT BbITh 06>kanoBaHbl B BepxoBHbIi Cya Poccuiickon
depepaymnn?

Ele 04MH NOBOA 3ayMaTbCA: U3 aHAIMTUYECKOW 3aMNCKN K CTaTUCTUYECKOMY OTYETY 0 paboTe
apbuTpaxHbix cynos B Poccuinckon ®epepaumm B 2013 roay (bonee nosgHue ceefeHns He onyb6ankoBaHbl)
cnepyeT, 4To "B CTPYKTYpe aAMUHUCTPaTUBHBIX Aef, paCCMOTPEHHbIX apbuTpaxkHeiMK cyaamu, gena ob
oCrnapvBaHMN HEHOPMATMBHbIX NPaBOBbIX aKTOB, peLleHnn, AencTBuiA (6e30eNCTBNSA) roCyAapCTBEHHbIX
OpraHoB, OpraHOB MeCTHOr0 CaMoyrnpaB/ieHNS, NHbIX OPraHoB N AOJKHOCTHBIX AUl cocTaensaioT 108 987
nen nnm 27%. Cpeamn gen 06 ocnaprBaHMM HEHOPMATUBHLIX MPABOBbLIX akTOB 0K0/10 70% COCTaBAAT Aena
06 ocrnaprBaHUM HEHOPMATMBHbIX NPABOBbIX aKTOB, PeLLeHU hefepasbHbIX FOCYyAapCTBEHHbIX OPraHoB,
Yyale BCero - TaMoXeHHbIX (40% cny4yaeB). Mo pe3ynbTaTaM paccMoTpeHns 60% aen aTon kaTeropumn
NPUHATHI pelieHna o6 yaosneTsopeHnn TpeboBaHuMIM 3aaBuTenein”. A CKONbKO TakMX akToB cpefun 84 756
Aen no »xasobam Ha HenpaBoMepHble AencTens (be3aencTemne) opraHoB rocyiapCTBEHHOM BNacCTX,
MeCTHOr0 CaMOyrnpaBAeHUs 1 LO/MKHOCTHBIX JML, PaCCMOTPEHHbIX cyAamu obuien ropucankunm B 2013
roay? Bonpoc He nccnegoBancs, HO, HaBEPHOE, MHOI0, ropa3ao bonblie Tex 225 aen o Nnpu3HaHuK
nNpoTMBOpEeYaLLMMU hefepasibHOMY 3aKOHOAATENbCTBY HOPMATUBHLIX NMPaBOBbIX aKTOB, KOTOPbIE
paccMoTpeHbl BepxosHbiM CyioMm Poccuinckon ®epepalimm no nepson nHcTaHuum B 2013 rogy. C Tex nop
KomneTeHuUus BepxosHoro Cyna Poccuiicko Pegepaunn B Ka4ecTBe Cyaa NepBOM MHCTaHUMK No genam ob
oCrnapvBaHUN HOPMATMBHbIX 1 HEHOPMATMBHbIX MPABOBLIX aKTOB U TaK CYLLECTBEHHO (eCnn He CKasaTb
NMPUMEHUTESIbHO K BbiCLIEen CyaebHOoN NHCTaHUMW CTPaHbl - YpE3MEPHO) YBENMNYEHA.

7. B COOTBETCTBUM C YKa3aHHbIM [TocTaHoBNEHMEM "CyaebHble aKTbl MO AeNy OTKPLITOro akLMOHEPHOr o
obwecTBa "[a3npom HepTb" NoanexaTt NnepecMoTpy B Nopsake, onpeneneHHoMm KOHCTUTYUMOHHbIM CyooM
Poccuiickon ®epepaumm gns UCNOAHEHNSA HacToALEero MNoCTaHOBNEHUS, eC/IN A 3TOMO HET MHbIX
npensaTCcTBun".

Ho nmopapok nepecMoTpa COCTOABLUMXCA CyAeOHbIX peLleHnin yCTaHOBIEH MpoLecCyasbHbIM
3aKOHO4ATeNbCTBOM. HMKaKoro nHoro nopsigka KoHCTUTYLUMOHHBIN Cya Poccuinckon ®epnepaumm He
yCTaHaBAMBas, @ U He MOr 3TO caenaTb. OH MOr TOJIbKO Npeanoxutb BepxosHomy Cyany Poccuinckon
depepaumm Nocne 0TMeHbI CBOEro CyAebHOro peleHns BBMAY BHOBb OTKPbIBLLEr0CS 0BCTOATENLCTBA,
KOTOpbIM fBAseTCA peleHne KoHcTuTyumoHHoro Cyaa Poccunckon ®efepaunm, pacCMOTPETb Aeno €
y4eToM CBOeN no3muum no cyrybo npoueccyasbHOMY BOMPOCY. YTO e KacaeTcs CyLlecTBa gena, T0
Boiclumin ApbuTtpaxkHbii Cya Poccuinckon ®efepaumm, 4eCTBYS B TO BpEMS B NOJIHOM COOTBETCTBUM C
onpenesieHHoN eMy 3aKOHOM KOMMNeTeHLMe, CO CCbIIKON Ha YCTaHOBJIEHHbIE UM (haKTUYecKne
0bCcToATENECTBA NPULLEN K BbIBOLY O TOM, YTO COAEPXKaLLeecs B OCMOPEHHOM nNucbMe defepantHom
HafIoroBom Cay>Xbbl pa3bACHEHWE HE NPOTUBOPEYUT CTaTbe 342 Hanorosoro Kogekca Poccuinckon
®epepaummn. To ecTb BepxosHoMy Cyny Poccuiickon depepaunv npefsiaraeTca NpUHATbL HOBOE peLleHne
He TOJIbKO B HOBOW MpoLueaype, HO eLle 1 pacxofslleecs C TOJIKOBaHWEM, paHee cAeflaHHbIM BbiCLinM
ApbuTtpaxkHbiM Cynom Poccuiickon Peagepaumn. A MHaye Kakol CMbIC pacCMaTpuBaTh €S0 BHOBb?
HapyLlueHne yCTaHOBMBLLEACA FrpajaLiii NPaBOBbIX aKTOB Ha HOPMATMBHbIE U HEHOPMATVBHbIE U BBEAEHNUE
B 06V1X04 HOBOIO MOHATUA HEKOTOPLIX "akToB ®efepasibHON HAaNoroBon CnyXbbl, KOTOpbIE He
COOTBETCTBYIOT (hOopMasibHbIM TpeboBaHUSAM, NPeabABASEMbIM K HOPMATUBHbLIM NMPaBOBbLIM aKTaM
hefiepanbHbIX OPraHOB UCMOMHUTENbHON BAACTK N0 CybbekTy, hopMe, NOPALKY MPUHATUS, perncTpauum n
ony6sMKoBaHMWIO, BMECTE C TeM cofepxxaT obs3aTeNlbHoe A1 BCeX HaJI0rOBbIX OPraHOB pPa3bACHEHMe
(HOpMaTUBHOE TOIKOBaHWE) HaNOroBbIX 3aKOHOMOI0XKEHWUI, KOTOPLIE MOMYT NPOTUBOPEYUTD KX
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AENCTBUTENIbHOMY CMbICY M TEM CaMbIM HapyLlUaTb NpaBa HaJIoronaTebLINKOB", BBMAY €ro NnoJiHON
HeonpeneneHHoCTN CNocobHO MOPOAUTL MPOTMBOPEYMBYIO MPABONPUMEHUTESIbHYIO NMPaKTUKY.

MoaxoAdbl K MOHMMAHWNIO HOPMATUBHbIX MPaBOBbLIX aKTOB BbipabaTbiBaANCb [0F0E BPEMA U [0 CUX NOP HE
ohopMeHbl NerMTUMHO. Mo3ToMY 3aKoHoAaTeNb BpAL4 i B Bavxkallee BpemMsi ChopMyanpyeT B YETKON,
HOPMaTMBHO onpeneneHHon hopMe AeDUHNLMNI0 3TOF0 HOBOIO NOHATMA. Ha npakTuke e apbutpakHble
cyabl cybbekToB Poccminckon degepauun 1 palioHHbIe Cylbl, KOTOPbIE L0 HAaCTOSLLEr0 BPEMEHU
paccMaTpuBanu gena o6 ocnapvBaHU HEHOPMATMBHLIX MPABOBbLIX aKTOB MO NpaBuiam rnasbl 24 AMK
Poccninckon ®epepaunn n rnasbl 25 MK Poccuinckon ®egepaumm COOTBETCTBEHHO, BO M3bexaHue
cynebHbIx ownboK, CBA3aHHbIX C HapyLUEHNEM KOMMETEHLUN, BbIHYXAEHbI Oy AyT 0TKa3biBaTbCs OT
paccMoTpeHns nofobHbIX Aen no cogepxaHuio, agpecys 3aasuTtenen Kk BepxosHomy Cyany Poccuinckon
depepaumm, KOTOPLIN, B CBOK 04epefb, BMECTO NCMOJIb30BaHNSA TPaANLMOHHbLIX CMOCO60B OCYLLECTBIEHNS
BO3J/10)KEHHbIX Ha HEro pyHKUMI (anennauns, kaccaumus, Haasop, 0606LieHe NpakTrKK, 0630pbl,
noctaHoBseHus MneHyma) BbiHYXAeH byaeT npuberatb K (hOPMUPOBAHUIO eAUHO0OPa3HOM cyaebHom
NPakTUKWY NOCPeaCcTBOM FPOMO3AKOro, 3aTPaTHOr0, LOPOrOCTOALLEr0, HE3KOHOMHOI0 N0 BpeEMeHH
MexaHn3Ma paCcCMOTPEHNS 4es No NepBON UHCTAHL MK,

Mpwn paccmoTpeHun B ByayuiemM B NpeanoXKeHHoOM KoOHCTUTYLMOHHbIM CyaoM Poccuinckon ®epepaunm
nopsagke nen ob ocnapmeaHmm "akToB ®efepasbHON HaNOrOBON Cy>KObl, KOTOPbIE HE COOTBETCTBYIOT
opManbHbIM TpeboBaHMAM, NPeAbABASEMBIM K HOPMaTMBHbLIM MPaBOBbIM akTaM (hefepabHbIX OPraHoB
NCNOJIHNTENIbHON BNIAaCTu, No hopMe, CYyObEKTY 1 NOpAAKY NPUHATUSA, peructpaumm n onybankoBaHms, HO
npw 3TOM coaepxaT 0b6A3aTeNbHOEe A5 BCEX HAMIOrOBLIX OPraHoOB pa3bACHeHWe (HOpMaTMBHOE
TOJIKOBAHME) HAIOrOBbIX 3aKOHOMOJIOXKEHWI, KOTOPOE MOXXET NMPOTMBOPEYNTb UX OENCTBUTESIbBHOMY
CMbICJTY 1 TEM CaMbIM HapyLaTb NpaBa HanoronnaTenswmnkos" BepxosHobin Cya Poccuinckon depepaunm
0643aH byaeT BbIHOCUTb peLleHns 0 MPU3HAHMN TaKUX aKTOB HeAENCTBYOLWMMIN. Takas 0643aHHOCTb
NponCTEeKaeT U3 coaep>xaHna nyHkTa 17 noctaHoBneHns N 48 MneHyma BepxosHoro Cyaa Poccuinckon
depepaumm oT 29 Hoabpsa 2007 ropa "O NpakTUKe pacCMOTPEHUS cyaamm aen ob ocnapuBaHum
HOPMATUBHbLIX MPaBOBbLIX aKTOB MOJIHOCTbLIO MW B HacTU": "[pn pacCMOTpeHUn ena no CyLecTsy cyny
Hag/1eXUT BbIACHATb MOPAAOK NPUHATUA HOPMaTUBHOIO NPaBOBOIro akTa, B YaCTHOCTM: MOJIHOMOYUA
opraHa (40/KHOCTHOrO NnLa) Ha n3daHne HOPMaTMBHbIX MPaABOBbLIX aKTOB U UX Npeaensl; hopmy (Bna), B
KOTOPOW OpraH (40/HKHOCTHOE N1L0) BNpaBe NPUHNMaTb HOPMATUBHbIE MPABOBLIE aKThI;
npefycMOTpPeHHbIe MpaBKia BBEAEHUSA HOPMATUBHbIX NMPaBOBbLIX aKTOB B AENCTBME, B TOM YuC/e npasuna
nx onybanMKoBaHUS.

Ecnn cyn yCTaHOBWT, 4TO NPU M3gaHny oCnapnBaeMoro HOPMaTMBHOIO NPaBOBOro akTa bbln HapyLleHbI
TpeboBaHMA 3aKOHO4ATENLCTBA XOTA Obl MO OAHOMY U3 OCHOBAHWUI, BAEKYLLMX NPU3HAHNE aKTa
HeOenCTBYOWMM, OH BNpaBe NpUHATL pelleHne 06 yaosneTBopeHnn 3aasaeHna 6e3 nccnenosaHns gpyrmx
06CTOATENLCTB MO AeNy, B TOM YUC/Ie COAEPXaHMA 0CNapMBaeMoro akTa".

C y4eTOM 1310XKEHHOr0 nonarato, 4To MocTaHoBneHne KoHCTUTyumnoHHoro Cyaa Poccunckon ®epepaumm
oT 31 mapTa 2015 rona N 6-I aBnseTcs owWnbOYHbLIM, OHO He CMOCOBCTBYET OCYLLECTBIEHNIO CyaMu
3(ppEeKTMBHOIO NpaBoOCy ANS.
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