Mo peny o npoBepKe KOHCTUTYLLMOHHOCTU OTAeJIbHbIX
nono>xeHuu crateun 342, 371, 373, 378, 379, 380 n 382
YronosHo-npoueccyanbHoro kogekca PCOCP, ctatbu 41
YronosHoro kogekca PCOCP u ctatbu 36 ®PenepasjibHOro 3akoHa
"O npokypaTtype Poccunckon depepauuun” B CBA3M C 3anpocom
MoponbcKoro roponckoro cypa MocKoBCKOM 06s1acTu m
>Xanobamm papa rpaxxpaH

MocTtaHoBneHme - Ne 13- o1 17.07.2002 - KoHCcTUTYUMOHHbIA Cyn Poccuinckon ®epepaumm - JencteyeT 6e3
N3MEeHeHnNn

NmeHeM

Poccuiickon ®epepalimu

MOCTAHOBJIEHUE

KOHCTUTYLIMOHHOIO CYIA POCCUNCKOW ®EAEPALIMN no aeny 0 NpoBepke KOHCTUTYLIMOHHOCTY
OTOeNbHbIX MNONOXeHun ctaten 342, 371, 373, 378, 379, 380 n 382 YronoBHO-NpoLIECCYaNbHOr0 KOAEKCa
PCOCP, ctaTbu 41 YronosHoro kogekca PCOCP n ctaTbn 36 ®efiepasibHOro 3akoHa "O npokypaType
Poccuinckon ®egepaummn” B

CBA3K C 3anpocoM MofobCKOro ropoackoro cyaa MoCKoBCKON

obnactn v xanobamu paga rpaxxzaH

ropog Mockea 17 mnions 2002 roga

KoHcTuTyumoHHbin Cya Poccuiickon ®efepaumm B cocTaBe npeacenatenscreyowero B.[1.3opbkrHa, cynen
M.B.barnas, K0.M.JaHunoBa, I'.A. XXunnHa, C.M.KazaHuesa, B.0.Jly4ynHa, H.B.Cene3Hea, 0.C.XoxpsKoBon,
C y4yactmem rpaxkaH A.10.)Kes4eHko n C.W.3apybsbl, npeactasutenei rpaxkagaHuHa A.K.HuKnTrHa -
agBokaToB b.b.I'py3aa n J1.P.CainkunHa, cyabn MoaonbCKoro ropoackoro cyaa Mockosckon obnactu
LL.A.KynaweBa, NOCTOAHHOro npeactasutens FrocygapcreeHHon [ymbl B KOHCTUTyuUmnoHHOM Cyfe
Poccuinckon ®epepaummn B.B.JTazapesa n npeactasmtens Coseta Penepaunmn - npeacenatend Kommteta
CoBeTa ®efepaunm rno KOHCTUTYLNMOHHOMY 3akoHofaTenbCcTBy KO.A.LLlapaHanHa,

PYKOBOLACTBYACh CTaTbaMU 125 (4acTb 4) KoHcTUTyumm Poccuinckon depepaunm, MyHKTOM 3 4acTu Nepson,
4acTAMU TPETbEN N YETBEPTON CTaTbM 3, MYHKTOM 3 4acTu BTOPOWN CTaTbh 22, CTaTbsaMuM 36, 74, 86, 96, 97,
99, 101, 102 n 104 ®epepasibHOr0 KOHCTUTYLMOHHOMO 3akoHa "O KoHCcTuTyumoHHoM Cyne Poccrinckon
®epepauyunn”,

paccMoTpen B OTKPbITOM 3acefaHnmn 4eso 0 NPoBepKe KOHCTUTYLMOHHOCTY OTAEbHbBIX MONOXKEHWI CTaTen
342,371, 373, 378, 379, 380 1 382 YMNK PCOCP, ctaTbn 41 YK PCOCP, a Takxe NyHKTOB 1 1 2 cTaTbu 36
®epnepanbHOro 3akoHa "O npokypaType Poccuinckon degepaunn”.

MOBOAOM K pacCMOTPEHMIO Aefia ABMANCH Xaslobbl rpaxkaaH A.H0.)KesueHko, C.1N.3apybel, A.B.Markosa,
A.K.HukntuHa n B.A.Capfo, a Takxxe 3anpoc MNogonbcKoro ropoackoro cyga Mockosckon obnactu.
OCHOBaHMEM K PacCMOTPEHMIO Aena ABMAacb 0OHapyXUBLLASCA HEOMpPeAeNeHHOCTb B BONPOCE O TOM,
COOTBETCTBYIOT S KOHCTUTYLMK Poccuinckon ®efepauyy ocnapnBaemble 3asBUTEASMN NON0XKEHNS.
YynTbiBas, 4TO BCe 0b6paLleHMs KacatoTCsa OAHOM0 U TOro e npeameTa, KOHCTUTYUNOHHGIN Cy g
Poccuinckon degepaunmn, pyKoBoACTBYSACh CTaTben 48 defepanbHOro KOHCTUTYLMOHHOMO 3akoHa "0
KoHcTuTyumoHHoM Cyne Poccuinckon depepaunn” , coeamHun gena no 3tmm obpalleHnsam B 04HOM
npou3BOACTBE.

3acnywas coobLieHne cyabn-goknagyvka A KnnnHa, o6bACHEHUS CTOPOH U UX NpeAcTaBuTenen,
BbICTYMJIEHNE NpUrnalleHHoro B 3acefaHune npeacrtasnTens eHepasbHON NPOKypaTypbl POCCMCKON
®epnepauum MN.B.LLnwoBa, nccnefosas NpeAcTaBAeHHbIE JOKYMEHThI U MHbIE MaTepuansbl,
KoHcTuTyumoHHbin Cya Poccuinckon ®egepaumnm

CkavaHo Ha canTe «3akoHbl PO» — https://actrf.ru Crp.1m311



yCTaHOBMIM:

1. BCTynMBLUMIA B 3aKOHHYIO CUY OMpaBAaTENbHbLINA MPUroBOpP, BoIHECEHHbIV B OTHOLUEHUN 3as8BUTENS
A.K.HUKnTUHa, 6bI1 ONPOTECTOBaH B MOPSAAKE HaA30pa NPOKYPOPOM, KOTOPLIN TpeboBan OTMEHNTb
NPUroBop 1 nepenaTb AEN10 Ha HOBOE paccfiejoBaHNe B CBA3M C HEMOJIHOTOM NpeaBapUTESIbHOr O
cnepcTBusA. Haa3opHaa MHCTaHLUSA, NPpUES K BbIBOAY O TOM, YTO B JAHHOM C/ly4ae OTCYTCTBYeT Takoe
OCHOBAHWE OTMEHbI MPUIroBOpa, Kak 0AHOCTOPOHHOCTL UM HEMOJIHOTa NPeABaPUTENLHOMO K cyaebHoro
CnencTBusi, ocTaBmna NpoTecT 6e3 yaoBneTsopeHns. B ceoeln xxanobe B KOHCTUTYUMOHHBIN Cy g
Poccninckon ®epepaunn A.K.HUKNTUH yTBEPXKAAET, YTO NMONOXKEHUA CTaTbl 379 BO B3aMOCBA3N C
nyHKTamu 1 1 2 ctaTbn 342, a TakXe 4acTb NepBas v NyHKT 5 (B AeNCTBYOWeN pefakumm - nyHKT 1) yactu
BTOpon cTatbu 371 YNK PCOCP , nyHKThl 1 1 2 cTaTbu 36 ®efepanbHoro 3akoHa "O npokypaTtype
Poccuinckon ®degepaunn”, KOTopble NO3BOASAIOT CyAy HaA30PHOM MHCTAHUMK N0 NPOTECTY NPOKypopa
OTMEHWTb BCTYMMBLLWIA B 3aKOHHYIO CMY OMpaBAaTe bHbIA MPUIroBOP MO OCHOBAHMAM, CBA3aHHbLIM C
OOHOCTOPOHHOCTBIO MW HEMOJIHOTON NPEeABaPUTENILHOIO UK CyaebHOro CneacTBms, a Takxe C
HECOOTBETCTBMEM BbIBOOB Cy[ia, U3/I0)KEHHbIX B MPUroBOpe, hakTUYeCcKnM 0bCcToATeNbCTBaM Aena,
npoTmBopeyaT cTaThaM 1, 2 (4acTb 1), 15 (vacTb 4), 17 (vacTb 1), 18, 19, 45 (4acTb 1), 50 (4acTb 1) n 120
(4acTb 1) KoHcTuTYyumm Poccuinckon ®egepauuum.

3assuTenb B.A.Capao 6bi1 NprM3HaH HEBUHOBHLIM B COBEPLUEHUN OLHOI0 N3 MHKPUMUHUPYEMbIX EMY
opraHamu npeaBapuTensHOro CeACcTBUSA NpecTynaeHnin. Hag3opHas MHCTaHLmMA No NpoTecTy NpoKypopa
OTMEHW1a NPUrOBOP B 3TOM YaCTW CO CCbIIKOW Ha CyLeCTBEHHOE HapyLIeHWE YroI0BHO-NPOLEeCCYanbHOro
3aKOHa, Bblpa3mBLUEeCs, Kak C/leayeT 13 BbIHECEHHOMO €10 MOCTaHOBEHNS, B HEAOCTAaTOYHON NOJIHOTE
cynebHoro cneacTeus U HECOOTBETCTBUM BbIBOLOB CyAa, MOCTAHOBMBLLErO MPUIroBop, PakTUYeCcKmum
obcToATeNbCTBAM Aena, U yKasaia, 4To Mpu HOBOM PacCMOTPEHUN Aena CyLy HaaaeXUT NPpUHATb BCe
Mepbl ans 6onee NOAHOro, BCECTOPOHHEro N 06BEKTUBHOIO MCCNELOBaHNS MaTepUasoB fena u B
3aBUCUMOCTU OT A06bITbIX AOKa3aTeNbCTB PELNTL BOMNPOC 0 BUHOBHOCTU Uan HeBnHOBHOCTK B.A.Capgo. B
cBoei xxanobe B KOHCTUTYLUMOHHBIN Cya Poccuinickonn ®epepauny 3as8BUTENb YTBEPXKAAET, HTO NMOJIOXKEHUS
ctaTen 371 n 378 YMNK PCOCP , Kak no3sonsowme cyny Hal30pHOM MHCTaHLUM MO NPOTECTY NPOKypopa
OTMEHWTb ONpaBAaTe/bHbLIN NPUrOBOP NMOC/e ero BCTYMJIEHUS B 3aKOHHYIO CUly 1 NepedaTh AeJsi0 Ha HOBOe
paccMOTpeHue B Cy[ NepBOM MHCTaHLUN, HE COOTBETCTBYIOT CTaTbsAM 17, 45, 46 1 50 KOHCTUTYL MUK
Poccuiickon ®epepaumm.

Haa3opHas MHCTaHLMA MO NpoTeCcTy NPOKYpopa OTMEHMNA BCTYNUBLUWIA B 3aKOHHYIO CUJTy OnpaBhaTesbHbI
NPUroBOP, BbIHECEHHBIN B OTHOLLEHUN 3aaBuTens C./.3apybbl, 1 HanpaBuaa Aeno 4ss Npom3BoACTBa
JIOMOJIHNTENBHOIO paccaenoBaHus. B ceoen xxanobe B KOHCTUTYLMOHHBIN Cya Poccninckon Pepepaunmn
C.N.3apyba npocnT NpM3HaTb HE COOTBETCTBYOLWMMMN CTaTbsaM 2 1 55 (4acTb 3) KoHcTUTyumn Poccuiickoi
defepaLlln NONOXKEHUSA MYHKTa 2 4acTU NepBou cTaTbh 378 1 YyacTu TpeTbern cTaTbu 380 YMNK PCOCP , kak
no3BoJiAoLLMe Cyay HaA30pHON NHCTAHLUN OTMEHUTb OnpaBAaTesibHbIN NPUroBOP 1 NepefaThb Aesio Ha
HOBOe pacciiefjoBaHue.

BbiHeceHHbIn B 1994 roay MoaonbCKUM ropoacknm cyaom MockoBcKoi 061acTu onpaBaaTesbHbIN
npurosop no geny O.H0.JlyarnHa n C.A.JlykbsiHOBa 6bl1 0TMEHEH Ha430PHOM MHCTaHLUMEN NO NPOTECTY
NPOKypopa B CBA3M C HEMOJIHOTOWN CobpaHHbIX OpraHaMy CeACTBMA OOKA3aTe bCTB, a Ae/10 HanpaBieHo Ha
HOBOEe paccsiefoBaHme. OnpaBaaTeNbHbIN MPUroOBOP, BEIHECEHHbLIV MPY HOBOM paccMOTpeHun gena 8 1999
rofly, No NpoTecTy NPoKypopa Tak)ke Obl OTMEHEH C HanpaBJIeHNWEM [efla Ha HOBOE PacCMOTPeHNE B TOT
)Xe ¢y nepBor MHCTaHUuuW. Mpuasa K BeIBOAY O TOM, 4TO NPUMEHEHHOE B 3TOM [eJie NOJI0XKEHNE YacTu
TpeTben cTaTbn 380 YMNK PCOCP He cooTBeTCcTBYET CTaTbe 50 (Y4acTb 1) KOHCTUTYUmMmn Poccminckon
®epnepaumnm, MoaoabCKNA FOPoacKon cya MoCKoBCKOWM 061aCcT NPUOCTaHOBM NPOM3BOACTBO MO AENy U
obpaTtuncs B KOHCTUTYLMOHHbIN Cya Poccuiickon deagepaumm C 3anpocom O MPOBEPKE KOHCTUTYLIMOHHOCTH
LaHHOro NoJIoXKeHus.

3asBuTenb A.KO.)KeBYeHKO, 0TObIBasi Haka3aHWe B KOJIOHUN-NMOCENIEHUN, COBEPLUW HOBOE MPECTYIJIEHNE,
3a KoTopoe bbl1 OCY)XAEH K TPEM rofaM nuwieHns ceobonbl, ogHaKo cyn Bonpeku ctatbe 41 YK PCOCP,
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[LEeNCTBOBaBLUEN Ha MOMEHT COBEpLUEHMA NPeCTYNAeHNs, He MPUCOeaUHUA K BHOBb Ha3Ha4eHHOMY
HaKa3aHWI0 HeOTOLITYI0 YacTb Haka3aHWUs Mo NpeablayLwemMy nNpuroBopy. B cBA3M € 3TUM HaA30pHas
WMHCTaHUMSA OTMEHWMa NpMroeop 1 geno bbi1o nepefaHo Ha HOBOE PacCMOTPEHME B CY[ NMEPBON MHCTaHLMK,
KOTOpPGbIN, TakXe ocyans A.K0.)KeB4EHKO K TPeM rofam JimieHnsa ceobobl, MPUCOEANHNA K HOBOMY CPOKY
OOWH rof 13 HeoTHLITON YacTW Haka3aHMA No NpeablayLleMy Nnpurosopy. B ceoen xanobe B
KoHCcTuTyumoHHbin Cya Poccminckon ®epepaumnm A.HO.DKeBYEHKO YTBEPXKOAET, YTO NPUMEHEHHbIE B €r0
aene nonoxeHns ctatbn 41 YK PCOCP (cTaTba 70 pencteytowero YK Poccuinckon ®depepaunn ), CTaTb
373, yacTu TpeTben ctaTbn 380 1 YacTm BTOpOon cTaTbk 382 YIMK PCOCP HapyLaloT ero npasa,
rapaHTUPOBaHHbIE cTaTbsaMmn 19, 46, 50 n 123 KoHCcTuTyumm Poccminckon ®epepaumm.

B xanobe A.HO.)KeB4EHKO 0CMapuBaeTCs TakXe KOHCTUTYLMOHHOCTb YaCTy BTOPOM CTaTb 1 1 cTaTbm 2
YMNK PCOCP . OnHaKo coaepxallmecs B HUX HOPMbI, hopMyampytoLine obliee NnpaBnio NPUMeEHEHNS
YrO/I0BHO-NPOLLECCYasIbHOr0 3aKOHa, AENCTBYIOLLEro B MOMEHT NMPOM3BOACTBA MO Ay, a TakXe 3adadn u
LieSIn YyroJIOBHOro CyA0npon3BOACTBa, AOCTUXKEHME KOTOPLIX 06ecneynBaeTCs BCEMU NpeanucaHnamum
YronosHo-npoueccyanbHoro kogekca PCOCP, He MOryT paccMaTpMBaTbCA Kak HapyLlatoLwme
KOHCTUTYLIMOHHbIE NpaBa 1 cBoboabl 3aaBmTens. CnegoBaTeNibHO, B 3TOW YaCTU AaHHaA xanoba He
OTBEYaeT KPUTEPUIO AOMYCTUMOCTU, YCTAHOBIEHHOMY CTaTben 97 ®efepasibHOr0 KOHCTUTYLMOHHOMO
3aKkoHa "O KoHcTuTyumoHHoM Cyae Poccuinckonm ®epepaummn” , a NpoM3BOACTBO MO AeNy - NOAJEXNT
npeKpaLleHntio B CUJy NMYHKTa 2 YacTu NepBon cTaTbuh 43 1 cTaTbh 68 Ha3BaHHOrO 3aKoHa.

Kpome Toro, A.K0.)KeB4eHKO oCcrnaprBaeT KOHCTUTYLIMOHHOCTb MON0XKEHNS HYacTu naTon cTaTbm 47 YINK
PC®CP , cornacHo KkoTopoMy 6siM3Kne poacTBEHHUKN 06BUHAEMOro MOryT ObITh AONYLLEHbI B KAYECTBE
3aLUNTHMKOB MO ONpeaeneHnio cyaa uim NoCcTaHOBAEHUIO CyAbW. [10 MHEHUIO 3asBUTENS, AaHHOe
MoJIOXKEHMe MO3BONI0 HE AOMNYCTUTL K y4acTuUIO B AeJie B CyAe Haf430pPHOM MHCTaHLMW B KavyecTBe
3alUNTHKKa ero oTua - H0.10.)KeB4eHKo.

CornacHo npaBoBoOW No3uLMK, CHopMynpoBaHHOM KoHCTUTYUMoHHbIM Cynom Poccuiickon depepaunmn B
MocTaHoBeHMM OT 28 sHBapsa 1997 roda no geny o NpoBepKe KOHCTUTYLMOHHOCTY YacTy YeTBEPTOWN
cTaTbh 47 YK PCOCP , npaBo 06BUHAEMOr0 Ha CaMOCTOSTENbHbIM BbIOOP afgBoOKaTa (3alWUMTHMKA) U3 YMCna
JivL, yKasaHHbIX B cTaTbe 47 YIK PCOCP , He npeanonaraeT BO3MOXHOCTb Y4acTWA B YrOJIOBHOM npouecce
B KayecCTBe 3aluTHMKa Jitoboro nmua. Ocnapuaemoe A.HO.2KeBYEHKO MOJSIOXKEHME YaCTW NATON CTaTbn 47
YMNK PCOCP ABnseTCa aHanorMyHbIM NOJIOXKEHNIO YaCTU YETBEPTON TOW Xe CTaTbW, HAXOANTCS C HUM B
HOPMaTMBHOM eQUHCTBE, MO3TOMY JaHHas NpaBoBas NO3ULNSA B COOTBETCTBMM C YacCTbio BTOPOM CTaTbu 87
defiepanbHOM0 KOHCTUTYLIMOHHOMO 3aKoHa "O KoHcTuTyumoHHoM Cyae Poccuinckon depepauun”
pacnpocTpaHseTCs Ha oCcrapMBaeMoe NoJIoXKEHNE, YTO ABJIAETCA OCHOBaAHMEM LN15 MpeKpaLleHuns
NPOVN3BOACTBA MO Aesly B 3TON 4acTu (MyHKT 3 YacTu nepBomn cTaTb 43 1 cTaTbd 68 GefepasibHOrO
KOHCTUTYLMOHHOIO 3akoHa "O KoHcTutyumnoHHoMm Cyae Poccunckon ®epepaummn' ). YTo KacaeTcs camoro
peLleHns Cyfa Haf30PHOM MHCTaHLNUK, Ha OCHOBaHUM KOTOPOro oTel, 3aasutensd - H0.K0.)KeB4yeHKO He Bbin
AONYLLEH K Y4aCcTUI0 B Aiefie B Ka4eCTBe 3alUMTHUKA, TO B CUy CTaTbU 125 KoHCTUTyumnn Poccuinckon
®enepaumm n ctatbh 3 egepanbHOr0 KOHCTUTYLMOHHOIO 3akoHa "O KoHcTuTyumnoHHoMm Cyae Poccuinckon
®epepaumm” OHO He MOLNEXUT MPOBEPKE B NOPsAAKe KOHCTUTYLMOHHOIO Cy4oNpon3BoAcCTBa. lpoBepka xe
3aKOHHOCTU 1 060CHOBaHHOCTM CcyaebHbIX peweHnin K komneTeHunn KoHcTuTyumuorHHoro Cyna Poccuinickom
depepaln He OTHOCUTCS M COCTABASET MOAHOMOYME BbILLECTOSLLUX CYyA0B 06LIEN OPUCONKLNAN.
MpnroBop, MOCTaHOBJIEHHbIN B OTHOLIEHUN 3aaBmTend A.B.Msarkosa, 6bl1 M3MeHeH KacCalMOHHON
WHCTaHUMen, KoTopas KBanupuumnposasaa ero 4encTBMA No 3aKOHY 0 MEHEE TSXKKOM NPecTynaeHnn n
Ha3Ha4yuna 6onee MArkoe HakasaHue. O4HaKo Cyd HaA30PHOW UHCTAHLUKN OTMEHW KaCCalMOHHOe
onpegeneHune N nepenas geno Ha HOBOE KaCCaLWMOHHOe pacCMOTPeHWe, B pe3ybTaTe KOTOPOro npurosop
Obl1 OTMEHEH U &0 HanpaB/IeEHO Ha HOBOE PAacCMOTPEHME B CyA NEPBOW MHCTaHUWW. B cBoell xanobe B
KoHcTuTyumoHHbIn Cya Poccuiickon ®epepaumm A.B.MArkos npocuT NpoBepuTL KOHCTUTYLIMOHHOCTb
cTtatbh 373 v YacTu TpeTben ctaTby 380 YK PCOCP , no3BonsoWwmnx Cyay Haa3opHOM MHCTaHLMK
nepecMoTpeTh BCTYMMBLUMIA B 3aKOHHYIO CUY MPUIrOBOpP B CBA3M C HEOBX0AMMOCTbIO MPUMEHEHNS 3aKOHa 0
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Bonee TAKKOM NpecTynneHnn. Mexxay Tem B aHHOM C/ly4ae OCHOBaHWEM AJ19 OTMeHbI KaCCalMOHHOro
onpegeneHns N HanpasaeHNs fefna Ha HOBOE PAacCMOTPEHME B Cy L KacCaLMOHHON MHCTAHLUMK SBUIOCh
HeBbINOJIHEHWE CYyAOM BTOPON MHCTaHUUKM npeanuncadmin ctatbn 351 YIK PCOCP , 0b6s3biBatowmx npu
OTMEHE MM U3MEHEHUWN NPUIrOBOPa CyAa NEPBON MHCTaHLMM YKa3biBaTb B onpeaeneHunn, TpeboaHms
KaKMX CTaTel 3aKoHa HapyLUEHbl U B YeM 3aK/04al0TCA HapyLeHWsa U B YeM COCTOMT He0BOCHOBAHHOCTb
npurosopa. CnegosaTesnbHO, ocrapmBaemble A.B.MArkoBbIM NONOXKEHNSA B €ro fesie He NMPUMEHSINCG, B
CUy Yero ero xafioba Takxe He OTBEYAET KPUTEPUIO AONYCTUMOCTW, YCTAaHOBAIEHHOMY CTaTben 97
denepanbHOro KOHCTUTYLIMOHHOIO 3akoHa "O KoHcTuTtyumoHHom Cyae Poccuinckon ®egepauun” |, a
NPON3BOACTBO MO HEN NOLANEXUT MPEKPALLEHMIO.

Takum obpa3om, NpeaMeToOM PacCMOTPEHNA MO HACTOALWEMY Aeny ABAAOTCS:

Haxo4ALIMEeCs B HOPMATMBHOM eQUHCTBE MOJOXKEHUSA MYHKTOB 1 1 2 cTaTby 342, 4aCTu NepBON 1 NyHKTa 1
4acCTn BTOPOM CTaTbk 371, NyHKTa 2 YacTW NepBon CTaTbh 378, 4acTu nepBomn CTaTbk 379, YacTu TpeTben
ctaTtbk 380 YMK PCOCP , a Takxe NyHKTOB 1 1 2 cTaTbk 36 ®efepanbHOro 3akoHa "O npokypaType
Poccuinckon degepaumn” - B HacTu, JONYyCKaloLen NepecMoTp U OTMEHY B NOpSAKE HaZ430pa Nno nNpoTecTy
NMPOKypopa BCTYMMWBLUErO B 3aKOHHYIO CM/y ONpaBAaTeIbHOr0 NPUroBopa BBUAY 04HOCTOPOHHOCTM MK
HEMONHOThLI paccaefoBaHMs nam cyaebHoro cneacTeus, a TakXxe HECOOTBETCTBUS BbIBOAOB Cya
thakTnyeckum obCcToATENLCTBAM dena;

Haxo4ALMecs B HOPMaTMBHOM eQUHCTBE nonoxeHus ctatbn 41 YK PCOCP , cTtaTbu 373, 4aCTu TpeTbEN
cTaTbk 380 1 yacTy BTOpON cTaTbk 382 YMK PCOCP - B 4acTn, HagensoLlen Haa30pHYO UHCTaHLMIO
NMpaBOMO4YMEM B TEYEHME rofa Nocsie BCTYMEHNS B 3aKOHHYO CMy 0OBMHUTENBHOIrO MPUIroBopa OTMEHUTb
€ro B CBfI3M C HENPUCOEAMHEHNEM HEOTOLITON YacTK Haka3aHWA No NpeablayLleMy NpuroBopy, nepenatb
[EeN0 Ha HOBOE PacCMOTPEHME N NCMPaB/IEHNE AAHHOIMO HapyLleHnsa B Cy NepPBON MHCTaHLUNN.

2. B cooTBeTCTBMK C KOHCTUTYumMen Poccunckon ®epepaunnm B Poccmnckon ®egepaumnm Kak npaBoBoM
rocyfapCTBe YenoBeK, ero npasa 1 cBoboabl ABAAIOTCA BbICLLEN LLEHHOCTbIO, @ NPU3HaHne, cobnogeHne 1
3aWnTa npaB 1 cBoboA YenoBeKa U rpa)kaaHnHa - 0653aHHOCTbLI0 FOCYAapCTBa; NpaBa U cBO6OALI YeNOBEKA
1 rpaxkiaHnHa B Poccuinckon ®depepauny NpM3HaOTCA U rapaHTUPYIOTCS COrnacHo obLienpu3HaHHbIM
NpVHLUNAM 1 HOPMaM MeXAYHapo4HOro nNpaea 1 B COOTBETCTBUM C KOHCTUTYUMen Poccninckom
depepaunmn, OHVU ONpeaenstoT CMbIC/, COAEPXKaHNE U NPUMEHEHUNE 3aKOHOB U obecneynBaoTCs
npasocygmem (ctatbun 1, 2, 17 n 18).

MpaBocyaune No camon CBOEN CYyTW MOXET MPU3HaBaTbCA TaKOBbIM JIMLWb NPU YCA0BUK, 4TO OHO OTBEYaeT
TpeboBaHMAM CNpaBennBOCTU 1 obecneynBaeT 3¢hheKTUBHOE BOCCTAHOBEHME B NpaBax. B cooTBeTCTBUMN
¢ KoHcTuTyumen Poccninckon ®epepaumn (ctaten 2, 15, 17, 18, 45 n 46), a Takxe KOHBEHLMEN O 3alLUTe
npaB YesloBeKa M OCHOBHbIX cBobOA (CTaTbsa 6, a Takxxe cTaTba 3 MpoTokona N 7) n MexayHapoaHbIM
MaKTOM O Fpa)AaHCKUX 1 NOANTMYECKUX NMpaBax (MyHKT 6 cTaTbu 14) cyaebHoe peweHne noanexmt
nepecMoTpy, eCln Kakoe-1mbo HOBOE NN BHOBb OBHapy >XKeHHOoe 06CTOATENLCTBO HEOCMOPMMO [0Ka3biBaeT
Hanm4ne cypgebHon ownbkm,

KoHcTuTyuma Poccuinckon depepaunn, rapaHTupys cynebHyto 3awmuTy npas 1 cBobop yenoseka u
rpakaaHuHa, obecneymBaeT Kax4oMy NpaBo 06)kanoBaTh B Cy[ HapyLUaloLLne ero npaea 1 ceobonpbl
pelweHnsa 1 gencTema (nam 6e3nencTeme) rocy4apCTBEHHbIX OPraHoB Y AOJHKHOCTHBIX JIL, a KaXX4oMy
OCY>XX[,EHHOMY 3a NpecTynJeHne - NpaBo Ha NepecMoTp NPUrOBOPa BbILLECTOALWMM CyLOM B NOPSKeE,
YCTaHOBJ/IEHHOM (hefepasibHbiM 3aKOHOM (CTaTbs 46, YacTu 1 n 2; ctatba 50, YacTb 3). cxona us aToro
(hefepanbHbI 3aKOHOAATESNb B LIENAX CO34aHMA MexaHn3Ma 3(h(heKTUBHOMO BOCCTAHOBJIEHUS HAPYLLUEHHbIX
npaB Ha OCHOBaHWUW cTaTen 71 (NyHKTLI "B", "0") 1 76 (4acTb 1) KoHcTuTyuun Poccunckon ®epepauum
onpenenun B YronoBHo-npoueccyasbHoM kKogekce PCOCP npouenypbl nepecMoTpa HeNpaBoCyAHbIX
peLleHnin - NpoM3BOACTBO B KACCALMOHHON MHCTAHLUMK, KOTOPas paccMaTpuBaeT Aesia No KacCaumoHHON
»xanobe n NpoTecTy Ha cyaebHble MPUroBopskl, onpeaeneHns n NoCTaHOBJIEHNS, HE BCTYNUBLUME B
3aKOHHYIO CUJTY, N B Ka4eCTBE AOMONHUTENbHON rapaHTUM obecneyeHns 3aKOHHOCTU 1 060CHOBaHHOCTH
cynebHbIX peleHni - NepecMoTp NPUroBopoB, ONpPeaeseHNA N MOCTAaHOBAEHNIA, BCTYMMBLUMX B 3aKOHHYIO
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cuny, B nopsagke Hag3opa (rnaea 30, ctaTbu 371-383), a Takxe B030OHOB/IEHNE A1 MO BHOBb
OTKpbIBLWMMCA 06CTOATENbCTBAM (FnaBa 31, cTaTby 384-390).

2.1. B npaBoBon cucteme Poccunckon ®efepaumm MHCTUTYT NepecMoTpa CyaebHbiX peLleHmnin B mopsaake
Hajg30pa OCHOBaH Ha NoJIoXKeHUN cTaTbk 126 KoHCcTuTyumm Poccminckon ®epepauim, COrnacHo KOTOpon
BepxoBHbin Cyp Poccuiickon depepaunn Kak BbiCLLMA CyaebHbIi opraH no yrofoBHbIM Aefam, NoAcyaHbIM
cyZam obLuen puCanKLMKM, OCYLLeCTBASET B MPEAYCMOTPEHHLIX (PefepasibHbiM 3aKOHOM MpPOoLeccyabHbIX
thopmax cyaebHbIn Haa30p 3a UX AeATeNbHOCTLIO, K Ha MOM0XKEHNAX 0 NoaHoMoYnax BepxosHoro Cyaa
Poccninckon ®egepaunn n gpyrnx geagepanbHbiX Cya0B 06WeNn OPUCANKLAN MO PaCCMOTPEHUIO YT OMOBHbIX
[eNn B NOPsiAKe Haa30pa, KoTopble cofepxaTtcs B PefepasibHbIX KOHCTUTYLMOHHBIX 3aKoHax "O cyaebHon
cucteme Poccuinickon ®epepaumun” n "O BoeHHbIX cyfiax Poccuinckon ®efepaunn” , NPUHATLIX B NOpaaKe
KOHKpeTm3aumn ctaten 126 n 128 KoHcTutyumm Poccuinckon ®epepaumn.

Han3opHoe nNpon3BoACTBO MO Yyrof0BHbLIM AeflaM, Mo CMbICy cTaTen 17 (vacTb 3), 46, 49, 50 (vacTb 3), 52,
55 (4acTb 3), 118 1 126 KoHcTuTyumm Poccuiickon denepaunn, Nnpu3BaHo obecneynTsb UcnpasiieHne
cynebHbix ownbok NyTem nepecmoTpa BCTYMUBLLMX B 3aKOHHYO CUJ1y MPUrOBOPOB, ONpeaeneHunin u
NMOCTaHOBJIEHUN, C TeM 4TODbI - NCX0AA U3 NPUHLMMNOB CNPaBeAIMBOCTI, COPa3MEPHOCTU 1 MPaBOBOM
6e30MacHOCTM - rapaHTUPOBaTh IMMEKTUNBHYIO 3aLLUTY KOHCTUTYLMOHHbLIX LLEHHOCTEN, NpeXxae BCero npas
1 cBobo YenoBeKa 1 rpaxkaaHuHa.

2.2. KOHCTUTYLMOHHO-NPaBoBas Npupoha NMHCTUTYTa NepecMoTpa NPUroBOPOB, ONpeaeneHni n
NMOCTaHOBJIEHUI, BCTYMUBLUNX B 3aKOHHYIO CMAY, paHee Oblna BbisBAeHa KOHCTUTYUMOHHBIM Cyaom
Poccninckon ®egepaumm, B YaCTHOCTM B MOCTaHOBMEHNSX OT 2 dyeBpans 1996 roga no geny o NpoBepke
KOHCTUTYLIMOHHOCTU nosioxxeHun ctaten 371, 374 n 384 YINK PCOCP, oT 6 niona 1998 rona no geny o
NpoBepKe KOHCTUTYLMOHHOCTK YacTu naton ctatbu 325 YNK PCOCP , o1 14 ¢espana 2000 roga no geny o
NPOBEPKE KOHCTUTYLMOHHOCTMW MOJIOXKEHWI YacTEN TPeTbEN, YeTBEpPTOM 1 NaTom cTaTbn 377 YIK PCOCP .
Mpn 3TOM KoHCTUTYUMoHHbIN Cya Poccuinckon ®epepauim NnpuLLen K cnegyoLwnm BeiBogam.

Mo cBoeMy coaepXaHuto 1 nNpegHasHavyeHnIo NepecMoTp BCTYNUBLUMX B 3aKOHHYIO cuiy, T. €.
OKOHYaTebHbIX, CyAeOHbIX peLleHniA 1 HOBOE PacCMOTPEHME Aena - AONOHUTEbHbIN Cnocob
obecneyeHns NpaBoCy4HOCTY MPMIrOBOPOB, KOTOPLIN, MEs pe3epBHOE 3Ha4YeHMe, NCNOJIb3yeTCs, Koraa
HenpuMeHUMbI MU UCHepnaHbl BCe Apyrue cpeicTsa NpoLeccyanbHo-NpaBoBon 3aluUThl.

3aKoHodaTenb, yCTaHOBMB B KavecTBe 06a3aTenbHbIX CTagun cyaebHoro nponsBoACTBa pacCMOTPeHUe fen
cydamMu NepBon 1 KacCauMOHHON UHCTaHUUIA, NpefycMoTpes LONOJHUTENbHYIO FrapaHTuio
KOHCTUTYLIMOHHOIO NpaBa KaXAoro Ha cyaebHyto 3awmTy - NpoM3BOACTBO B HAA30PHOW MHCTaHLUN,
Ha4eNIMB COOTBETCTBYIOLWMX AOJHKHOCTHBIX 1ML, CyAa 1 NpoKypaTypbl 0693aHHOCTbIO MPUHOCUTD
HaO30pHbIE NPOTECThl Ha COCTOABLUMECS CyAebHblE PELLUEHNS MPX HAJIMYUN OCHOBAHMWI AN X NEPECMOTPa;
cam no cebe 0TKa3s B NpUHeCeHNn NpoTecTa (PaBHO Kak U NMpUHEeCeHWe NpoTecTa) Ha CoCToABLUMECS
cynebHble pelleHns HeNlb3a pacCMaTpUBaTh KakK HapyLeHne KOHCTUTYLMOHHOMO NpaBa Ha cyaebHyto
3aLMUTy, NOCKONbKY Kakoe-nmbo MHoe pelleHne, Mo-HOBOMY onpefensiowee npasa 1 06s3aHHOCTY nuny,
Yy4acTBYOLLMX B Aene, Npu pelleHnn Bonpoca 0 NpUHeCeHMn Hag30pHOro NpoTecTa He BbIHOCUTCS.
YcTaHOBNEHME YrOI0BHO-MPOLLECCYanbHbIM 3aKOHOM BO3MOXHOCTY BO30YXAeHNS Haf30pHOMO0
NMPOM3BOACTBA ANLb MO UHNLMATUBE COOTBETCTBYIOLLNX AO/KHOCTHbLIX UL (B TOM YMC/ie NPOKypopa) camo
no cebe He BNeYeT 0TKa3 B NpaBe Ha CyaebHyto 3awnTy ANd rpaxkiaH, YbM npaBa HapyLUEHbl B pe3yabTaTe
cyfnebHom owmnbkmM, NOCKONLKY Hapsay C HaA30pHbIM MPON3BOACTBOM B YF0/10BHO-NPOLLECCYasIbHOM
konekce PCOCP npenycMOTPEH eLle 0AWH A0MOJHUTENbHbIA CNocob 3alunThl - B NpoLenype
B0O306HOBNEHNS A€M MO BHOBb OTKPbIBLLUMMCSA 06CTOATENBCTBAM B LIeSIAX YCTPAHEHUS OOMYLLEHHbIX NPY
pPacCMOTPEHNN YroNIoBHbIX Aen cynebHbIX oWnboK, KoTopblie He Bblin Man He Moran BbiThb BbISBAIEHbI paHee
(cTaTbK 384-390).

KoHcTuTyLma Poccuinckon depepaunn, 3akpennsas npaso Ha cyAebHylo 3alunTy, He UCK0YaET, a,
HanpoTWB, NpeanonaraeT BO3MOXHOCTb UCMPaBAeHNs CyaebHbIX oWnBOK 1 Nocne pacCMOTPEHUs Aena B
Ton cynebHoM MHCTaHLUMW, pelleHne KOTOPOM OTpac/ieBbiM 3aKOHOA4ATENbCTBOM NPU3HaeTCs
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OKOHYaTEe/IbHbIM B TOM CMbIC/E, 4TO B 0ObIYHOM NpoLeaype 3TO PELLEHNE HE MOXKET ObITb M3MeHeHO. Takow
BbIBOJ, BbITEKAET M3 CTaTbM 46 (4acTb 3) KOHCTUTYLUK Poccninckon denepaumm, NpUsHaoLWen 3a KaXxabim
npaso obpallaTbCsa B COOTBETCTBUN C MEXAYHAPOLHbLIMI LOrOBOPaMu PoCcCn B MeXXIOCyAapCTBEHHbIE
opraHm3aumm no 3awmTe nNpas U cBO6OA YeNoBEKA, C/IN UCHEPMaHbl BCE MMEIOLLINECS
BHYTPUIroCyAapCTBEHHblE CPpeACTBa NPaBOBOM 3aLnThl. laHHOE KOHCTUTYLIMOHHOE MOJI0XKEHNE,
O3HayaloLLlee, YTO peLLeHNs MeXrocy4apCTBEHHbIX OPraHoOB MOTYT MPUBOAUTL K NEPeCcMOTPY KOHKPETHbIX
[en BeicluMK cyaamm Poccuiickon ®efepaLmm, TeM CaMbiM NO3BONSET 3aKOHOAATENIO 3aKPenuTb
MOJIHOMOYUSA MOC/IeAHUX MO MOBTOPHOMY PacCMOTPEHUIO fela B LensdxX U3MEeHeHNsa paHee COCTOABLUMXCS
peweHnn. CnefoBaTeNnbHO, YKa3aHHble NOJIHOMOYNS 3aKOHOo4aTe b BNpaBe NpefyCcMoTPeTb 1 ANs C/lyHaes,
Koraa HeobxoAnMoCTb U3MeHeHus cyaebHoro pelleHnsa MoxeT bbiTb BhifiBieHa 1 6e3 yvyacTus
MeXXIroCyOapCTBEHHbIX OPraHos.

Ha3BaHHble MNMocTaHoBneHMa KoHCTMTYumoHHoro Cyaa Poccuinckon ®enepauun, a 3Ha4muT, 1
ChopMySINPOBaHHbIE B HUX MPaBOBbLIE MO3ULMM COXPAHSAIOT CBOK CUY U B COOTBETCTBUM CO CTATbAMMN 6 1
79 ®enepasibHOro KOHCTUTYLMOHHOIo 3aKoHa "O KoHcTutyumoHHoMm Cyae Poccuinckon ®epnepauun” umeroT
obweobsazaTenbHbIN XapakTep.

3. MonoxeHwus, cogep)xalymecs BO B3aUMOCBA3aHHbIX NyHKTax 1 1 2 ctaTbu 342, 4aCcTu NepBon 1 nyHKTe 1
4acTy BTOPOM CTaTbk 371, NyHKTE 2 YacTW nNepBon CTaTbh 378, 4acTu nepBomn CTaTbk 379, YacTn TpeTben
ctaTtbk 380 YMK PCOCP , a Takxe nyHKTax 1 n 2 ctatbh 36 PefepanbHoro 3akoHa "O npokypaType
Poccuiickon ®epepaummn", obpasyloLime eanHbIN HOPMATUBHBIA KOMMIEKC, LONYCKAT NepecMoTp U OTMEHY
B MopsaAKe Hag3opa Mo npoTecTy NPOKypopa BCTYMUBLUErO B 3aKOHHYIO CUJ1y ONpaBAaTesIbHOro npurosopa
M0 OCHOBAHWAM OAHOCTOPOHHOCTU WJIN HEMOMHOTLI NPEeABapPUTENbLHOIO0 UK CyaebHOoro CneacTBms, a Takxe
HeCoOTBETCTBUSA BbIBOLOB Cya hakTU4eCckum obcToaTenbCcTBam gena.

CornacHo ctaTbe 343 YK PCOCP 04HOCTOPOHHUM WL HEMOJIHO NPOBEAEHHbIM MPU3HAeTCs A03HaHue,
npeaBapuTensHoe uam cygebHoe cneacTene, KOTOPbIE OCTaBUAN HEBLIACHEHHLIMY Takne 06CToATEeNbCTBA,
YyCTaHOBJIEH/E KOTOPbIX MOrJ10 UMETb CYLLLEeCTBEHHOE 3HaYeHre NMpu NoCTaHOBAEHUN NPUTrOBOPaA; A03HAHMe,
npeaBapuTensHoe nnn cyaebHoe cneacTere BO BCAKOM Cilyvae NPU3HaeTCs OAHOCTOPOHHUM Uan
HeMoHbIM, KOrga no geny: 1) He 6biay SONPOLLEHbl NLA, YbM MOKAa3aHNA UMEIDT CyLLeCTBEHHOE 3HaYeHne
ANs nena, uan He Bbina NpoBefieHa 3KCNepTU3a, Koraa ee NPOBEAEHNE N0 3aKOHY ABNSETCS
oba3aTesibHbIM, @ paBHO He Bblnn ncTpeboBaHbl LOKYMEHTLI MM BELLECTBEHHbIE JOKa3aTeNbCTBa,
MMetoLwme CyLweCcTBEHHOE 3HaYeHmne, 2) He Bbln nccneaoBaHbl 06CTOATENBCTBA, YKa3aHHbIE B
onpefeneHny cyfa uam noCcTaHoOBEHUN CyabW, MepefasLuero 4esio A Npou3BoACTBa AOMONHUTENbHOM O
paccnegoBaHMsa UM Ha HoBoe cynebHoe paccMOTpeHmne, 3) He YCTaHOBJIEeHbl C 4OCTAaTOYHON MOJIHOTOM
JaHHble 0 IMYHOCTN 0b6BMHAeMoro. CornacHo ctaTbe 344 YK PCOCP npuroBop npu3HaeTcs He
COOTBETCTBYIOLLMM (haKTUYeCKM 06CTOATENLCTBAM Aefa, ecan: 1) BolBOAbl Cy[ia He NOATBEPXKAATCS
[0Ka3aTeNbCTBaMM, PaCCMOTPEHHbIMI B CyAebHOM 3acefaHnu, 2) cyh He y4yen o6CcToAaTeNnbCTB, KOTopbie
MOF /1N CYLLEeCTBEHHO MOBANATb Ha BbIBOAbI CyAa, 3) NpU HaMYUN NPOTMBOPEYMBLIX 40Ka3aTENbCTB,
UMerLWnxX CyLeCTBEHHOE 3HavYeHne 415 BbIBOLOB Cyfa, B MPUrOBOPE HE YKa3aHo, Mo KakKM OCHOBAHUAM
CYA MPUHAA OOHW N3 3TUX A0Ka3aTesIbCTB U OTBEPr Apyrue, 4) BbIBOAbI CyAa, N3JI0XKEHHbIE B MPUIrOBOPE,
COLepXaT CyLLeCTBEHHbIe MPOTUBOPEYMS, KOTOPbIE MOBAUAIN U MOTJIN NMOBANATL Ha peLleHne Bonpoca o
BMHOBHOCTMW WX HEBUHOBHOCTW OCY>XAEHHOI0 MM ONPaBAaHHOro, Ha NPaBUAbHOCTb NPUMEHEHNSA
YroJ/I0BHOr O 3aKOHa W/ Ha onpejesieHne Mepbl Haka3aHus.

YronoBHo-npoueccyanbHbin Kogekc PCOCP , Kak 3TO BbITEKAET 13 ero ctatbh 379 BO B3aUMOCBA3M CO
cTaTtbamm 342-345, npefycMaTpmBaeT OLHU U Te XKE OCHOBAHMA K OTMEHe WU N3MEHEHU0 NPpUroBopa 1 B
HaZ30PHOW 1 B KaCCALMOHHOM MHCTaHUMAX, HE YYNTbIBAs, TakuM 06pa3oM, MPpUHLUNMANBHOE OTInYume
nepecMoTpa cyfebHOro peweHus, BCTYNMBLUENO B 3aKOHHYIO CUJTY, T. €. OKOHYaTeNbHOr0, NCMOHAEMOr0
WAN NCNOSTHEHHOI O (TaKon NepecMoTp OCYLLECTBAAETCS B UCKAIOYUTENBbHBIX Cy4YasnXx, Tem bonee B
OTHOLLEHUW OMpaBAaTEbHOr0 MPUroBOpa), OT KacCaLMOHHON NPOBEPKM CyaebHOro pelleHns, KOTopoe
3aKOHHYI0 Culy elle He nprobpeno. B KOHEYHOM cHETe 3TO MPUBENO K MCKAXKEHNIO KOHCTUTYLIMOHHO-
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NpaBOBOW NPUPOAbLI HAA30PHOI0 NMPOM3BOACTBA 1 0BYCIOBNEHHBIX €10 KPUTEPUEB AOMYCTUMOCTU
nepecMoTpa U 0TMeHbl OKOHYaTesIbHbIX MPUrOBOPOB.

3.1. B cooTBeTCTBMM C 06LLENPU3HAHHBIM MPABOBbLIM MPMHLMMIOM non bis in idem KoHCcTuTyumns Poccninckom
depepaunm yCTaHaBAMBAET, YTO HUKTO HE MOXKET ObITb MOBTOPHO OCYXXAEH 3@ OLHO U TO Xe
npectynnexue (ctatba 50, YacTb 1), MexxayHapoAHbIA NAKT 0 FPaXXAAaHCKUX U NOANTUYECKUX NpaBax
nNpeaycMaTPMBAET, YTO HUKTO HE AOJIKEH ObITb BTOPMYHO CYAMM UM HaKa3aH 3a NPecTynieHune, 3a
KOTOPOE OH Yy>Xe Obl1 OKOHYaTeIbHO OCY>)XAEH UK ONpaBAaH B COOTBETCTBUM C 3aKOHOM U YTrOSI0BHO-
npoueccyasibHbIM MPaBOM Ka)kAoW CTpaHbl (MYyHKT 7 cTaTbyn 14), a KOHBEHLUSA O 3alLUUTE NMpaB Yes0BeKa 1
OCHOBHbIX CBODOJ, 3aKpennseT, 4TO HUKAKOoe L0 He A0JKHO BbiTb MOBTOPHO CYANMO UM HAaKa3aHo B
YroJI0BHOM MOPSILKE B paMKax IOpUCANKLUN OLHOro 1 TOr0 XXe rocyaapCTsa 3a NpecTynjieHune, 3a KoTopoe
3TO ML y>Ke BbiN0 OKOHYATEeNbHO ONPaBAaHO MM OCY>XAEHO B COOTBETCTBMM C 3aKOHOM W YTrOJIOBHO-
npoueccyanbHbIMM HOpMaMu 3TOro rocyfapctea (MyHKT 1 ctaTem 4 MpoTokona N 7 B pegakuum MpoTokona
N 11).

YKa3aHHbIN 3anpeT, No CyLeCcTBY, ABASETCA KOHKpeTusaumen obLlenpaBoBoOro NpUHLMNa CNPaBeanBOCTY
1 HanpasneH Ha obecneyvyeHne npaBoBon 6e30MacHOCTM M NPaBOBOW CTabMALHOCTY, YTO HALLIO OTPaXKeHme
1 B YroJIOBHOM 3aKoHogaTenbcTBe Poccuinckon ®epepaummn. CornacHo ctatbe 6 YK Poccuinckon ®epepaumm
NPWHLKXN CNPaBeasIMBOCTU B YFOJI0OBHOM MpaBe 03Ha4vaeT, YTO HUKTO HEe MOXKET HEeCTU YroJIOBHYIO
OTBETCTBEHHOCTb ABaXXAbl 38 OOHO 1 TO Xe MPecTyrnJieHne, a Haka3aHne N NHbIE Mepbl YroJIOBHO-
NpaBOBOro XapakTepa, NMPMMEHAEMbIE K NNLY, COBEPLUUBLLEMY NPECTYNAeHne, LOKHbI ObiTh
cripaBeiIMBbIMU, T. €. COOTBETCTBOBATb XapakTepy U CTeneHn onacHOCTM MPecTyrnieHuns,
06CTOATENECTBAM €ro COBEPLUEHUS U INYHOCTW BUHOBHOI0. TY MOJI0XKEHNS KOPPECMOHANPYIOT U
npeanuncaHuio ctatbn 55 (YacTb 3) KoHCTUTYLmm Poccninckon degepaunm 0 4OoNyCTUMOCTI BO3I0XKEHUS Ha
rpaKgaHvHa TOJIbKO TaKMX OrpaHnYeHnin NpaB 1 cBobod, KOTOpble COPa3MepHbl KOHCTUTYLMOHHO
3HAYUMBbIM Lie/1ISIM 1 HarnpaBsJieHbl Ha 3aLlUTY OCHOB KOHCTUTYLIMOHHOIO CTPOS, HPABCTBEHHOCTH, 340P0BbS,
NpaB 1 3aKOHHbLIX MHTEPECOB APYruX Jinl, obecrnevyeHns 060poHbI CTpaHbl 1 6e30MacHOCTY rocyaapcTea.

B cuny npuBefeHHbIX NOJoXeHUA KOHCTUTYumMmn Poccminckon ®epepau  MexyHapoaHO-MNPaBoBbIX
aKTOB HEBO3MOXXHO MPOM3BOJIbHOE N3MEHEHWE MPaBOBOro peXxunma oas y4aCTHUKOB Yr0JIOBHO-MPaBOBbIX
OTHOLLUEHW, B TOM YUCne a5 nnua, B OTHOLEHU KOTOPOrO BblIHECEH OKOHYaTEeNbHbIA MPUroBop, - MOBOPOT
K XyAlweMy Aas oCyXAeHHOro (onpaBAaHHOro) Npy nepecmMoTpe BCTYMMBLUEr0 B 3aKOHHYIO CUY
npuroeopa, Kak obuiee npaBmao, HeAOMNYCTUM. Ha 3TOM OCHOBaHa 1 NpaBoBas No3mumsa KOHCTUTYLMOHHOMO
Cyna Poccunckon ®epepauuu, chopMynnpoBaHHas B onpeaeneHusx ot 3 nons 1997 roga no 3anpocy
cyabun Mockosckoro obnactHoro cyaa H.B.Mpuropbeson n oT 8 hespans 2001 roga no xanobe
rpaxxaaHuHa A.l.MNeTpoBa Ha HapyLleHne ero KOHCTUTYLMOHHbIX NpaB nonoxeHnamu ctaten 371 n 380
YIMK PCOCP n ctaTby 36 ®epepansHoro 3akoHa "O npokypaType Poccuiickon ®epepaummn”.

BMmecTe ¢ TeM KOHBEHLMEN 0 3aLLMTE NpaB Ye/0BeKa 1 OCHOBHbIX cB0BO/, @ UMEHHO NMYHKTOM 2 CTaTby 4
MpoTtokona N 7 (B peaakumm Mpotokona N 11), ycTaHOBJIEHO, YTO NPaBO He MPMBJIEKATbCA MOBTOPHO K Cyay
WX NOBTOPHOMY HaKa3aHUIO He NpensATCTBYeT NOBTOPHOMY PacCMOTPEHUIO [iesia B COOTBETCTBUY C
3aKOHOM U1 YrO/I0BHO-MNPOLECCYasbHbIMU HOpMaMy COOTBETCTBYIOLLEro rocyapcTBa, ecyii UMelTCs
CBELEHMNSA 0 HOBbIX W BHOBb OTKPbIBLUMXCS 06CTOATENbCTBAX WM €C/IN B XO4€ NpenblayLero
pa3bupaTenbcTBa 66110 AOMYLLEHO CYLLECTBEHHOE HapyLleHmne (T. e. uMetoLLee PyHAAMEeHTaNbHBIN,
npuHUMNUanbHbIN XapakTep - "a fundamental defect" B aHrnunckom Tekcte, "un vice fondamental" Bo
(bpaHLy3CKOM TeKCTe), NOBAUSABLLEE HA UCXOA dena.

/13 Ha3BaHHOro NonoXeHns KOHBEHLMW U KOPPECMOHANPYIOLLUX eMY MON0XKEHNU cTaTbh 55 (YacTb 3)
KoHCcTuTyumn Poccuinckon ®eaepaumm cnenyeT, 4To eaepanbHbI 3aKOHO4aTe b BIPaBe NpeayCcMoTpeTb
- € cobnofeHNEM KPUTEPUNEB M YCNOBUIA, 3aKPEMJIEHHbIX B AaHHbIX MOMIOXEHWSAX, - MPOLECCyabHbIe
MexaHW3Mbl U Nnpouenypbl NepecMoTpa U OTMEHbI BCTYMMBLLEr0 B 3aKOHHYIO CUJTy MPUroBopa 1 C Y4eTOM KX
NPVpPOALI ONPefennTb, B KaKMX CJTyYasx TakoW NepecMoTp BO3MOXKEH B MpoLesype BO30OHOBNEHNSA AeN MO
HOBbIM W/ BHOBb OTKPbIBLLUMMCS 06CTOSATENLCTBAM, @ B KaKWX - B HAa[,30pHOM Nopsake.

CkavaHo Ha canTe «3akoHbl PO» — https://actrf.ru Ctp. 7m3 11



Mpwn 3TOM MCKNOYEHNA 13 0OLLEro NpaBuia O 3anpeTe NoBOPOTa K XyALIEMY AOMYCTUMbI IWLIb B KAa4eCTBe
KpaWHeln Mepsbl, KOrga HencnpasneHne cyaebHomn ownbkn nckaxano 6bl camy CyTb MPaBOCYANS, CMbIC
NpuUroBOpa Kak akTa NpaBoCyamsa, pa3pywas Heobxognmmbin 6anaHC KOHCTUTYLIMOHHO 3alUMLLaeMblX
LEHHOCTEN, B TOM YNCJIe NMpaB U 3aKOHHbIX MHTEPECOB OCYXXAEHHbIX 1 NoTepneBLLnX. OTCYyTCTBUE
BO3MO>XHOCTW MepecMoTpa OKOHYaTebHOro CyAebHOro peleHns B CBA3M C UMEBLLMM MECTO B X0A4e€
npeaLecTsyoLwero pasbupatenscTBa GyHAAMEHTAbHLIM HAapyLLEHNEM, KOTOPOE MOBANSAIO Ha NCXOA,
Aena, 03Ha4ano bbl, 4TO - BOMPEKN NPUHLMNY CNPaBEAJSIMBOCTM N OCHOBAHHbLIM Ha HEM KOHCTUTYLMOHHbIM
rapaHTMAM OXpaHbl LOCTOMHCTBA JIMYHOCTK 1 CyaebHOM 3alwmThl NpaB 1 cBobo YenoBeka (cTaTbs 17,
YyacTb 1; cTtaTtbn 19, 21 n 46 KoHcTuTyumn Poccninckon denepaunn) - Takoe owmboyHoe cyaebHoe
pelleHne He MOXeT BblTb UCNpPaB/IeHO.

3.2. cxops n3 TpeboBaHumi ctaTen 15 (Yactb 4), 17 (4actun 1 n 3), 46, 50 (4acTb 1) n 55 (4acTb 3)
KoHcTuTyumm Poccniickon Pepepaunn n KOHBEHLMUN O 3aLLMTe NpaB Yesl0BEKa U OCHOBHbIX cBOOOS,
hefepanbHbIi 3aKOHOAATENb, NpefyCcMaTPMBas BO3MOXXHOCTb OTMEHbI BCTYMMBLUErO B 3aKOHHYIO CUy
npuroBopa 1 NepecMoTpa YrosoBHOro Aena, 0643aH chopMyInpoBaTb TOYHBIE U YETKNE KPUTEPUN 1
OCHOBaHMA NOAO6HOM OTMEHbI, C Y4€TOM TOr0, 4TO peyb MAET O TakKoM pelleHnn cyaebHom BracTu, KoTopoe
y>Xe BCTYMNWU/I0 B 3aKOHHYIO CUJY 1 KOTOPbIM, C/IeA0BaTE/IbHO, OKOHYATESIbHO peLleHbl BOMPOChI O
BMHOBHOCTM NNL@ 1 Mepe HaKa3aHus.

Me)gy TeM OCHOBaHMA NepecMoTpa BCTYMMBLUMX B 3aKOHHYIO CUly NPUrOBOPOB, NPeayCMOTPEeHHble
YronosHo-npoueccyanbHbiM Kogekcom PCOCP, BbIX0AAT 3a 3T pamku. [NpeaycMaTpmBas BO3SMOXHOCTb
OTMEHbI BCTYMUBLLUNX B 3aKOHHYIO CMAY, T. €. OKOHYaTebHbIX, MPUroBopoB, TeM bonee ecnim pedb naet 06
onpaBAaTeNbHbIX MPUroBopax, heaepasibHbll 3aKOHO4ATENb - B CUy TpeboBaHMn KOHCTUTYLMK
Poccuinckon ®egepaumm n KoHBEHLMM 0 3alLMTe NpaB Ye/0BeKa N OCHOBHbIX CB06OA - 6bis1 0643aH
cchopMynnpoBaTh 6e3yCnoBHbIE OCHOBAHNA K UX OTMEHE C JOCTAaTOYHON ONPeLeNeHHOCTbI0, TOYHOCTLIO U
ACHOCTbI0, C TeM YTOObI NCKNOYNTb NPOM3BOJIbHOE MPUMEHEHNE 3aKOHa CyA0M. He BbIMOJIHMB 3TOro, OH TeM
CaMbIM UCKa3Ua KpUTEpUM SOMYCTUMOCTM OTMEHbI OKOHYaTeIbHbIX MPUIrOBOPOB, BbITEKAlOWMeE U3 CTaTen
15 (4yacTb 4), 46, 50 (4acTb 1) n 55 (4acTb 3) KOHCTUTYLUUKM Poccninckon denepaumm n nyHKTa 2 cTaTbn 4
MpoTokona N 7 K KOHBEHLMM O 3alLMTe NpaB Yesl0BEKA U OCHOBHbIX CBOOOS.

B pe3ynbTaTe HapyLLaloTCsA TakXe NPUHLNMLI COCTA3aTENbHOCTM U PaBHOMPaBKSA CTOPOH (CTaTbsa 123,
YyacTb 3, KoHcTuTyuumn Poccuinckon ®egepalmm), KoTopble NpeanoaaraT, 4To Bo3byxaeHne yronoBHOro
npecnenoBaHns, hopMynmpoBaHne 06BNUHEHNS 1 ero NoaaepKaHue nepen cyaom obecneynsatoTcs
YyKa3aHHbIMW B 3aKOHE OpraHaMu 1 LO/DKHOCTHLIMU JIMLi@aMK, @ JIMLO0, NPUBAEYEHHOE K YT 0/I0BHOW
OTBETCTBEHHOCTW, BNpaBe NCM0/b30BaTb BCE He 3anpeLleHHble 3aKOHOM CPpeaCTBa A1 3alnTbl OT
npenbsaBaeHHOro 06BMHEHUS. KpoMe Toro, UCKakaeTcs NPpUHLUMN NPe3yMmnumMm HEBUHOBHOCTM,
3aKpenfieHHbIN B cTaTbe 49 KoHcTuTyuumn Poccuinckon ®egepaumm, COrlacHO KOTOPON KaxXkabIn
06BMHSAEMBIN B COBEPLUEHNN NPECTYMJIEHNS CYHNTAETCA HEBMHOBHLIM, MOKa €ro BUHOBHOCTb He ByaeT
[l0Ka3aHa B NpeayCMOTPEHHOM (hefepalibHbiM 3aKOHOM NMOpsiAKe 1 yCTaHOBJIeEHa BCTYMMBLUEM B 3aKOHHYIO
CUy NPUroBOpOM Cyflia; 06BMHSAEMBIN He 00513aH [0Ka3blBaTb CBOK HEBUHOBHOCTb; HEYCTPaHMMblE
COMHEHMS B BUHOBHOCTM JiMLla TONKYIOTCS B MO/b3Y 06BMHAEMOTO.

icxopsa 13 Ha3BaHHbIX MPMHLUMAOB, KOHCTUTYUMOHHBIA Cya Poccunckon ®epepaumm B MocTaHOBAEHNUN OT
20 anpens 1999 roga no geny o NpoBepKe KOHCTUTYLMOHHOCTW NYHKTOB 1 1 3 4acTu nepBon cTtaTbun 232,
4YacTn YeTBepTOM CTaTbh 248 1 YacTu nepeon ctaTbk 258 YINK PCOCP cchopMynmpoBaa NpaBoByio
NO3MLNI0, COrIaCHO KOTOPOM eC/v OpraHbl YyroJIOBHOIO NpecieoBaHNsa He CMOrn AOKa3aTb BUHOBHOCTb
06BUHSEMOro B NoJIHOM 06beMe, TO 3TO AOJKHO MPUBOAUTL - B CUCTEME AENCTBYIOLLNX YFONOBHO-
npoLeccyasbHbIX HOPM MPU X KOHCTUTYLMOHHOM UCTONKOBAHMUM - K MOCTAaHOBJIEHWNIO B OTHOLUEHWN
00BMHSEMOro onpaBAaTeIbHOro MPMUroBopa Man 06BNHUTESNILHOrO NPUroBOPa, KOHCTATUPYIOLLETO
BMHOBHOCTb 06BMHAEMOr0 B MEHEe TSH)KKOM MPEeCTYNHOM AeAHUN.

KOHCTUTYLMOHHBIM NPUHLMNAM YrOJIOBHOMO Cy40MNPOM3BOACTBA Y CHOPMYIMPOBAHHON Ha X OCHOBE
npaBoBor no3nuun KoHCTUTyumoHHoro Cyaa Poccuinckon ®epepaum He COOTBETCTBYET U MOJIOXKEHNE O
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TOM, 4YTO CYA HaA30PHON UHCTAHLMWN NPWN YCTAaHOBAEHUN UM B pe3yJibTaTe COOCTBEHHOWN OLIEeHKN
[l0Ka3aTesIbCTB OAHOCTOPOHHOCTY WM HEMNOJIHOTLI LO3HAHUSA UK NpeaBapuTesIbHOro CNefcTBUSA
HagenseTcsa NoAHOMOYMEM nepefaTb Ae/10 Ha HOBOE paccsiefoBaHne (MyHKT 2 4acTy nepBon cTaTbn 378
YMNK PCOCP ), NOCKOJIbKY TEM CaMblM CTOPOHE 06BUMHEHMS HEMPABOMEPHO CO34al0TCSA AOMONHUTENbHbIE
BO3MOXXHOCTW MO [OKa3blBAHWIO BUHbI MPUBIEYEHHOI0 K YrO/I0BHON OTBETCTBEHHOCTU IMLLA YXKe Noc/e
BCTYNJEHNS NPUrOBOPa CyAa B 3aKOHHYIO cuny. CnefoBaTensbHO, Cy4 HaA30PHOM MHCTaHUMK He BrpaBe
OTMEHUTb BCTYMNMUBLLWIA B 3aKOHHYIO CUJTy ONpaBAaTesIbHbIN NPUroBOP CO CChIJIKOW Ha ero
HeobOCHOBaHHOCTb, €CNN B X04e npeablaywero pa3bnpatensCcTsa He ObI10 AOMNYLWEHO HapyLLEHNe,
OTBeYaloLLlee KPpUTEPUIO, YKa3aHHOMY B NyHKTe 2 cTaTbu 4 MpoTokona N 7 K KOHBEHLMM O 3aliuTe npas
4yesioBeka 1 0CHOBHbIX cBoboA. COOTBETCTBEHHO, U NMPOKYPOP HE BNpaBe CTaBUTb Nepes CyL0M Hag30pHON
MHCTaHL MM BOMPOC O MepecMoTpe NPUroBopa Co CChIJIKOM Ha HEOBOCHOBAHHOCTb, HE MOANAaAaoLWY0 Noa
3TOT KpUTEpUN.

Taknm 06pa3om, HaxoasaLLIMecs B HOPMAaTUBHOM eAMHCTBE MNONOXXEHUS MYHKTOB 1 1 2 cTaTbyn 342, YacTu
nepeomn n NyHKkTa 1 4acTu BTOpOn cTaTbh 371, NyHKTa 2 YacTu NepBomn cTaTbn 378, 4acTu NepBon cTaTbi
379 n yacTu TpeTben ctaTbn 380 YMK PCOCP , a Takxe nyHKTOB 1 1 2 cTaTbn 36 PefepancHOro 3akoHa "0
npokypaTtype Poccuinckon ®egepaumm” - B 4acTu, LONYCKaOLWen nepecMoTp 1 OTMEHY B Nopsagke Hag3opa
Mo NpoTecTy NPOKypopa BCTYMNUBLUEr0 B 3aKOHHYIO CUJ1y OrpaBhaTesSibHOro npurosopa rno 0CHOBaHUAM
OOHOCTOPOHHOCTYW WA HEMOJIHOTHI pacc/iefoBaHNsa WK cyaebHoro cnefCTBUs, a TakXKe HECOOTBETCTBUS
BbIBOAOB Cy[a (haKTUYeCKnM 0BCTOATENbCTBAM AefNa B C/lyYasX, KOraa B NpefLllecTBYIOWeM
pa3bupaTenscTBe He 6bISI0 TaKMX HapyLleHWA, KOTOpble NoAnanatoT Noh KPUTepuin, NpeayCMOTPEHHbIN
NyHKTOM 2 cTaTby 4 MpoTokona N 7 K KOHBEHLMM 0 3alLMTe NpaB YesoBeka U OCHOBHLIX cB0bOA, -
npoTmeopeyaT KoHcTuTyuumn Poccunckon ®epepaumm, ee ctatbam 15 (YacTb 4), 46, 49, 50 (vacTb 1), 55
(4acTb 3) n 123 (4acTb 3).

4. CornacHo ctatbe 41 YK PCOCP , eciv oCyX€HHbI NOCe BbIHECEHUS NPUrOBOPa, HO A0 MOJIHOIO
oTObITNA HaKa3aHWsA COBEPLUMNIT HOBOE MPECTYMNEHNE, CYA K HaKa3aHWo, Ha3Ha4YeHHOMY MO HOBOMY
NpUroBopy, NOJIHOCTLIO UM YaCTUYHO NPUCOEAUHAET HEOTOLITYI0 YaCTb Haka3aHMs Mo NpeablayLeMy
npurosopy. AHanornyHoe npasuio cogepxutcsa B ctatbe 70 YK Poccninckon ®epepaunn , LENCTBYIOLEN B
HacTosLLlee BpeMs. B HOpMaTMBHOM egMHCTBE CO CTaTben 373, YacTblo TpeTben cTaTbh 380 1 YacTbiO
BTOpow cTaTbyn 382 YMNK PCOCP OHO CNIY>KUT OCHOBaHWEM AJ1 HadesIeHUS HaA30PHON MHCTaHL MK
NPaBOMOYMEM B TEYEHMNE rofa Nocsie BCTYMIEHNS B 3aKOHHYI0 CMY 0OBMHMTENBHOrO NPUroBOpa OTMEHNTb
€ro B CBS3M C HENpUcoeanHeHNeM HeoTOLITOM YaCTW HaKa3aHWa No NpeabiAyLLemMy NpuroBopy 1 nepenatb
[EeN0 Ha HOBOE PacCMOTPEHME O UCMPaBAEHNS 4aHHOMO HAPYLUIEHUS B Cy 4 MEPBON NHCTAHLUUMN,

[laHHyI0 HOPMY, MMMNEePaTUBHYIO MO CBOEMY XapaKTepy, cyh 0643aH NpuMeHnTb B 1to6OM Ciydae npu
BbIHECEHUWN HOBOIO NMPUroBOpa B OTHOLLEHWM YKa3aHHOW KaTeropum oCy>XAeHHbIX, U MOTOMY OH He Brpase
NPV Ha3HaAYeHMN HaKa3aHMA 3a HOBOE MPECTYMJIEHNE He MPUCOEANHUTL HEOTOBITYIO YacTb HakKa3aHnsa No
npegbigyliemy npurosopy. Anckpeuuns cyana npossaseTcs ALlb B peLleHnr BOnpoca, NosHOCTLI0 Uin
YaCTUYHO (M B KaKOW MMEHHO YaCTW) NPUCOEdNHNTb HEOTOLITOE HaKa3aHWe Nno NpeablayLeMy Npurosopy.
BCTynuBLINIA B 3aKOHHYIO CUJTy NMPUrOBOP - MOCKOJIbKY OH HE NepecMoTpeH B YCTaHOBJIEHHOM 3aKOHOM
nopsagke, - byaydnm aktom cyaebHom snactu, asnseTtcs obsa3aTenbHbIM ANs BCEX, BKOYasa Cyl,
paccMaTpUBaIOLLNUA Len0 0 HOBOM MPEeCTynaeHnn nmuua, 0TObIBAKOLEro HakasaHue no AaHHOMY MPUroBopy.
Mo3ToMy B Cnyyae, KOrfa BOMPEKW yKa3zaHHOMY yroJIOBHO-MPaBOBOMY MMMNepaTyBY Cyn Npw BbIHECEHUN
HOBOrO NPWUroBopa OWMH0YHO He NPNCOeaNHAET HEOTOLITYIO YaCTb HaKa3aHUs 3a NpefWwecTByoLee
npecTtynnexHue, Takaa rpybasa cynebHas ownbka 6€3ycnoBHO NOANEXNUT UCMIPABEHUIO, B TOM YUCe nocne
BCTYMNJEHWNS 3TOr0 MPMUIroBopa B 3aKOHHYIO cuny. IHoe 03Havaso 6bl, 4TO NPUroBOP MO NpeablayLeMy aeny,
Nno CyLEecTBY, HENPaBOMEPHO aHHYJIMPYETCS, YTO - N0 CMbICAyY cTaTen 1 (YacTb 1), 17 (4actm 1 mn 2), 19,
(4actn 1 n 2), 55 (vyacTtb 3) 1 118 (yacTn 1 n 2) KoHcTuTyumm Poccuninckon ®egepauum BO B3aMMOCBSA3M C
NyHKTOM 2 cTaTbk 4 MpoTokona N 7 kK KOHBEHL MM O 3alLMTE NPaB YesIoBEKA U OCHOBHbIX CBOOOS -
HeCoBMeCTMMO C NPUHLMAAMK YrO/I0BHOMO NpaBa, MPOTUBOPEYUT CaMOoi niee npaBoCcyans, a NnoTomy
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HeJonyCTMMO B MPaBOBOM rocyfapcTBe.

BMmecTe C TeM NepecMOTp M OTMEHa OKOHYaTeslbHOro NPMrosopa B Haf30pPHOM NMOPALKeE, eCN 3TO BleYeT
yXyOLWeHNe NON0XKEHNS OCYKAEHHOr0 (faXke Korga npuroBop 0TMEHAEeTCS BCeLCTBME TOrO, YTO CyA He
nNprucoenHMA HeoTObITYI0 YaCTb Haka3aHWsA Mo NpeablAyLLEMY MPUrOBOPY), AO/KHbI ObITb - B CUny
BbITeKaloLWwmux u3 ctaten 19 (4actb 2) n 55 (4actb 3) KoHCcTUTYuumn Poccninckon depepauum NpuHLUNOB
npaBoBON CTabUAbHOCTX U NpaBoBol 6e30NacHOCTY - 06YCNOBJIEHbI OCTAaTOYHO KPAaTKUM CPOKOM.
MonoxeHwne ctatbh 373 YMNK PCOCP 0 BO3IMOXKHOCTW NepecMoTpa B Nopsaake Hag3opa 06BUHUTENLHOMO
NpUrosopa no 0CHOBAHWSAM, BAEKYLLUUM YXYLLEHWE MONOXKEHNA OCY)KAEHHOr 0, INWb B TeYeHne rofa no
BCTYMJIEHWNM €r0 B 3aKOHHYIO CUJTy HanpaBaeHO Ha TO, YTOObI UCKNOYNTL A0JIFOBPEMEHHYIO Yrpo3y
nepecMoTpa NPMUroBopa, U Kak TakoBoe He HapyLlaeT BanaHC KOHCTUTYLMOHHO 3alluLLiaeMbIX LLeHHOCTEN
(ctatbs 17, 4acTb 3; cTaTba 50, 4acTb 1; cTaTba 55, yacTb 3, KoHCTUTYLUKn Poccninckon denepaumn).
Takum o0bpa3oM, HaxoaALWwmecs B HOPMaTUBHOM eAMHCTBE NosioXXeHus cTaTbn 41 YK PCOCP , cTaTbm 373,
YyacTu TpeTben ctatbn 380 1 YacTn BTOpon cTaTbk 382 YIK PCOCP B YacTu, HaaensoLen Hag30pHY0
WHCTaHLMIO MPaBOMOYMEM B TEYEHME rofa Nnocae BCTYMNAEHNS B 3aKOHHYIO CUy 06BMHUTENLHOIO
NpUroBopa OTMEHUTb €ro B CBA3WN C HEMPUCOeANHEHNEM HEOTOLITON YaCTy Haka3aHUs No nNpeabigyLwemy
NpuroBoOpYy, HanpasuUTb Aes0 Ha HOBOE PacCMOTPeHMe A5 UCMPaBJIeHNSA LaHHOMO HapyLUeHUs Cya0M
nepBoOV MHCTaHLUUW, - KaK Npecieayoline uefib UCNpaBieHNs CyLLeCTBEHHOW 04eBUAHON OLWNBKY,
CBAA3aHHOMN C HAa3Ha4YeHMEeM HaKasaHus, - He NPOTUBOPeYaT KPUTEPUAM LONYCTUMOCTA OTMEHbI
OKOHYaTe/IbHbIX NPUFOBOPOB, BbITEKaoWwUM 13 KoHCTUTYyLmMm Poccuinckon ®epepaumm n KOHBEHLMMN O
3almMTe npaB YenoBeKa 1 0CHOBHbIX cBobOA.

Vicxoasa 13 M3N0XXEHHOro 1 pyKOBOACTBYACh YaCTAMM NepBon 1 BTOPOKW cTaTbn 71, ctaTbsaMu 72, 75, 79,
100 n 104 depepasibHOro KOHCTUTYLMOHHOIO 3akoHa "O KoHcTutyumnoHHom Cygae Poccuinckon ®epepaumn'
, KoHctutyumonHein Cyg Poccuminckon ®egepauunm

NMOCTaHOBMNI:

1. Mpwn3HaTb He cooTBeTCTBYLOWMMN KoHCTUTYUMK Poccrinckon ®eaepaumm, ee ctatbam 15 (4acTb 4), 46,
49, 50 (vacTtb 1), 55 (4acTb 3) 1 123 (4acTb 3), Haxo4ALMECS B HOPMATUBHOM €AUHCTBE NOJIOXKEHUS
NyHKTOB 1 1 2 cTaTbyh 342, 4aCTU NepBor 1N NyHKTa 1 4acTu BTOpON cTaTbh 371, NyHKTa 2 YacTu NepBon
cTtatbn 378, YacTn nepBon cTaTbh 379 n vyacTn TpeTben cTaTb 380 YIK PCOCP , a Tak)Xe NyHKTOB 1 1 2
CTaTbk 36 PenepanbHOro 3akoHa "O npokypaType Poccuiickon Pepgepaunn” - B HacTu, AOMNyCKatoLLen
nepecMoTp 1 OTMEeHy B NopsAaKe HaA30pa No NpPoTecTy NPOKYpOopa BCTYMMBLLETO B 3aKOHHYIO CUJTY
onpaBAaTesIbHOr0 NPUroBopa BBMAY OAHOCTOPOHHOCTY UAN HEMOJIHOTHLI pacciefoBaHna nnm cynebHoro
CNeacTBUs, a TakKXKe HECOOTBETCTBMA BbIBOAOB Cyla hakTnyeckmm obCToATEeNbCTBAM Aesia B Cayvaskx,
KOraa B npefLwecTByowem pa3bupatenscTee He Bbiin foNyLEeHbl HApYLLEHUS, KOTOpbIE OTBeYanu bbl
KpuTepusM, npefyCMoTPeHHbIM NYHKTOM 2 cTaTbu 4 MNpoTokosia N 7 K KoHBeHL MM 0 3aLiuTe npas
4yesioBeKa N OCHOBHbIX cBOBOA,.

2. MpusHaTb He npoTusBopeYammn KoHCTuTyuun Poccminckon depepauum Haxoaawmecs B HOPMaTUBHOM
eanHCTBe nosioxkeHns ctaten 41 YK PCOCP , ctatbn 373, YacTu TpeTben cTaTbn 380 1 4acTn BTOpPON
ctatbn 382 YK PCOCP - B YacTu, HagensoLwen Haa30pHy0 UHCTaHLUMUIO NPaBOMOYMEM B TeYeHMe roga
nocsie BCTYMAEHNS B 3aKOHHYIO CMy 06BUHUTENBHOIO MPUroBopa OTMEHWUTL e€ro B CBA3M C
HenpucoeanHeHNeM HeOTOLITOM YaCTW HaKa3aHWa No NPeabiAyLEeMy NPUroBopy 1 nepenaTth A0 Ha
HOBOE pacCMOTPeHMe A9 UCMIPaBAEHUS JaHHOr0 HapyLUeHWs B CyA NepBOA MHCTaHLUN.

3. Mpu3HaTb xanoby 3asButens A.HO.)DKeBY4EHKO B YaCTW, KaCatoLLLENCS NPOBEPKN KOHCTUTYLIMOHHOCTH
4acTuW BTOPON CTaTbM 1, cTaTbym 2 1 YacTu NaTon ctatoun 47 YK PCOCP , n xanoby 3assutens A.B.Mdarkosa
He oTBeyvalLWnMn TpeboBaHNaM fONYCTUMOCTU, MPEAYCMOTPEHHbIM CTaTben 97 ®efepansHOro
KOHCTUTYLIMOHHOI0 3aKoHa "O KoHCTUTyumoHHOM Cyne Poccunckon ®efepaunmn’ , B CBA3MN C HEM
NPOU3BOLCTBO MO Aesly B 3TON 4YacTW Ha OCHOBaHWM CTaTbl 68 Ha3BaHHOro 3aKoHa NPeKpaTUTb.

4. CypebHble pelleHns Hag30pHbIX MHCTaHLUWIA, NPUHATLIE N0 Aenam 3assutenen C.1.3apybsl,
A.K.HukntuHa n B.A.Capno, a Takxe no geny [.10.JlysruHa n C.A.JlyKbSHOBa, B CBSA3M C KOTOPbLIM

CkavaHo Ha canTe «3akoHbl PO» — https://actrf.ru Ctp.10m3 11



MononbCcknin ropoackon cya MockoBckoi obnactu obpaTtunca B KoOHCTUTYUMOHHBIA Cya Poccuiickoi
depfepaumm, 0CHOBaHHbLIE Ha MOJIOXKEHUSAX YI0N0BHO-NpoLeccyanbHoro kogekca PCOCP , Npu3HaHHbIX
COrlaCHO NYHKTY 1 pe30aoTUBHOM YacTn HacToAwero NocTaHOBNEHUSA HE COOTBETCTBYIOLWNMU
KoHCTuTyumMmn Poccninckon depepaunmm, NogiexaT nepecMoTpy B yCTaHOB/IEHHOM MopsifKe.

5. HacToswee MocTaHOBNEHNE OKOHYATENbLHO, HE MOANIEXMNT 06)XKanoBaHW0, BCTYNAET B CUYy HEMELNIEHHO
nocne ero NpoBo3rjalleHns, ENCTBYET HEMOCPELCTBEHHO 1 He TpebyeT NOATBEPXKAEHNS APYT UMY
opraHaMu 1 AO/HKHOCTHLIMW JinLiaMu.

6. CornacHo ctaTbe 78 ®egepasbHOro KOHCTUTYLLMOHHOIO 3akoHa "O KoHcTuTyumnoHHoMm Cyae Poccumnckonm
depepaumn" HacToswee MocTaHOBNEHNE NOANEXUT HE3AMEANNTENbLHOMY onybankoBaHuio B "CobpaHum
3aKoHogaTenbCcTBa Poccuinckon ®egepaummn” n "Poccuinckon rasete". MNocTaHOBIEHNE OOHKHO ObITb
onybankoBaHo Takxe B "BecTHnke KoHCTUTYuUMOHHOro Cyna Poccuinckon ®enepauun”.

KOHCTUTYLMOHHbIN Cyq,

Poccuinckon ®depepaunmn

N 13-M
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