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VimeHem

Poccuiickon ®epepalimu

MOCTAHOBJIEHUE

KOHCTUTYLIMOHHOI O CYA POCCUACKOW ®ELEPALLAN

no geny o NpoBepKe KOHCTUTYLMOHHOCTU NyHKTa 1 cTaTbn 23

defepanbHOro 3akoHa "O MeXxAayHapoaHbIX A0roBopax Poccuinckom

®epepaummn" B CBA3M € Xanobon rpaxaaHvHa W.0.Ywakosa

ropog CaHkT-MNMeTepbypr 27 mapta 2012 roaa

KoHcTuTyumoHHbIN Cya Poccuinckon Pepepaunn B cocTaBe Mpeacepatens B.[.3opbknHa, cynen
K.B.ApaHoBckoro, A.W.bonuosa, H.C.boHaaps, I'.A.lagxwnesa, H0.M.[laHunoBa, J1.M.XKapkosou, A KunnHa,
C.M.KazaHueBa, M.N.KneaHgposa, C.[1.KHsa3eBa, A.H.KokoToBa, J1.0.Kpacas4ynkoson, C.IN.MaBpuHa,
H.B.MenbHukoBa, KO.0.Pynkura, O.C.Xoxpakosow, B.I.ApocnasLesa,

C ydacTnem npenctasutens FocygapCcTBeHHON [yMmbl - KaHANAATa opuanyecknx Hayk 0.®.BaTkuHa un
npepctasutena Coseta ®efepauun - fokTopa topunanydecknx Hayk A.C.CanomaTkuHa,

PYKOBOACTBYACH CTaTben 125 (YacTb 4) KoHcTuTyumn Poccninckon degepaumm, MyHKTOM 3 4acTu NepBON,
YacTAMUN TPEeTbEN N YETBEPTOW CTaTb 3, YaCTbio NepBon cTaTbmn 21, cTaTbamm 36, 74, 86, 96, 97 n 99
defepanbHOro KOHCTUTYLMOHHOMO 3akoHa "O KoHcTuTyumnoHHoMm Cyne Poccuiickon degepauun”,
paccMoTpen B OTKPbLITOM 3acefaHnn 4eno 0 NPOBEPKE KOHCTUTYLUMOHHOCTM NyHKTa 1 cTaTby 23
depnepanbHOro 3akoHa "O MexxayHapogHbix gorosopax Poccuinckon ®egepaummn'.

MoBoAOM K pacCMOTPEHUIO fena sBunack xanoba rpaxxaaHnHa U.[.Ywakoa. OCHOBaHMEM K
pPaccMOTPEeHWIO feNa fABMUAack 0bHapyXMBLUasCsa HeoNpeaeNeHHOCTb B BOMPOCE O TOM, COOTBETCTBYET /N
KoHCcTuTyumn Poccuinckon ®efepaummn oCnapuBaeMoe 3asaBUTENEM 3aKOHOMOJI0XKEHNE.,

3acnywaBs coobueHne cyabn-goknagyvka C.[.KHsa3eBa, 06bACHeHUs NpeacTaBUTENEN CTOPOH,
BbICTYMJIEHNS NMpUraalleHHbIX B 3acefaHne npeactasmtenei: oT MUHUCTEPCTBA MHOCTPAHHbIX Aen
Poccuinckon ®epepaumm - [1.A.Jlobaya, oT MmHucTepcTBa toCcTULMK Poccuinckon ®enepauum -
E.A.BopuceHko, oT 'eHepanbHOro npokypopa Poccuinckon depepauun - T.A.BacnnbLeson, nccnenosas
npeacTaBeHHbIE JOKYMEHTbI U NHble MaTepuabl, KOHCTUTYyuUmnoHHbIN Cya Poccuiickon ®eaepaumm
YyCTaHOBMUI:

1. B cooTtBeTCcTBUMN C PepepanbHbiM 3aKOHOM OT 15 miond 1995 roga N 101-03 "O MexxXayHapoLHbIX
norosopax Poccunckon ®epepaunn” nonoxeHna opuLnansHo onybanKoBaHHbBIX MeXAYyHapOAHbIX
noroeopoB Poccuiickon depepaunn, He Tpebylowme n3gaHns BHyTPUroCyaapCTBEHHbIX aKTOB AN4
npuMeHeHns, LencTBYIOT B Poccuinckon ®efepaumm HenoCcpeacTBEHHO; A8 OCYLLEeCTBAEHNS UHbIX
NOJIOXKEHUN MeXXAYHapOoaHbIX AoroBopoB Poccuinckon Genepauun NpUHNMalOTCA COOTBETCTBYOLWME
npaBoBble aKTbl (MYHKT 3 CTaTbh 5); MeXXAyHapOo4HbIA 4OrOBOP AU HYacTb AOrOBOPa A0 €ro BCTYMN/IeHUS B
CWUJly MOFYT NPUMeEHSATLCA Poccunckon defepaument BpeMeHHo, eCiv 3To NpeayCcMOTPEHO B LOrOBOPE UK
ecan 06 3Tom bblla 4OCTMIHYTa AOrOBOPEHHOCTb CO CTOPOHaMM, NOAMNUCABLLUMMMN A0roBOpP (MyHKT 1 cTaTbu
23); BCTynMBLWNE B cuNly Ana Poccuinckon denepaunn MexayHapogHble OOr0BOpPLI, PELLEHNS O COrjlacMm Ha
0643aTeNbHOCTL KOTOPbIX a5 Poccuiickon Pepepaunm NpuHATLI B hopMe hefepasibHOro 3akoHa,
noanexat ouumnansHOMy ony6IMKOBaHNUIO MO NpeacTaBAeHNO MUHUCTEPCTBA MHOCTPAHHbLIX Aen
Poccuiickon ®epepaumm B "CobpaHnm 3akoHoaaTensCTBa Poccuinckon ®epepaunn”; BCTYNUBLLME B CUNTY
ana Poccunckon ®efepaumm mexxayHapoaHble 4OroBopbl (3a MCKAOYEHNEM 4,0rOBOPOB
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Me>XKBe,OMCTBEHHOI0 XapakTepa) opuumnansHo onybMKOBLIBAOTCA MO NPeACcTaBAeHn0 MMHUCTEPCTBA
WMHOCTPaHHbIX aen Poccunckon ®efepauum Takxe B "bronneteHe MexxayHapoLHbIX LOroBopoB”;
MeXXAyHapoaHble foroBopbl Poccminckon degepaunm MeXBeLOMCTBEHHOIO XapakTepa onybnKoBbIBaOTCS
Nno peLLeHunio hefepasibHblX OPraHoB UCMOJHUTESIbHOW BAACTU UM YNOJHOMOYEHHbIX OpraHu3auni, ot
MMEHW KOTOPbIX 3aK/04YEHbl TaKMe LOroBOpbl, B 0PULMaNbHbIX U3LaHUAX 3TUX OpraHoB (cTaTbs 30).

1.1. OcnapuBaKLWMN KOHCTUTYLMOHHOCTb MPMBELEHHbBIX HOPMATUBHbIX NOJIOXKEHWIA 3a8BUTESb MO
HacTosweMy feny - rpaxaaHud W.[.Ywakos, Bo3BpalLasach B Poccuiickyto Peaepaunto n3 Kutamckon
HapoaHown Pecnybnuku, 10 nona 2010 roga nepecek TaMOXKEHHYI0 FpaHuLy, nMes npu cebe nognexatiine
TaMO)KEHHOMY 0hOPMJIEHMIO TOBaApbl A5 IMYHOMO NOJb30BaHUA, KOTOPbIE BblN BbIMYLWEHbI Ha
TaMOXXEHHY0 TeppuTopuio Poccunckon ®egepauny nocsie TaMOXEHHOr0 0popMaeHuNs, NPOU3BEAEHHOMO B
COOTBETCTBUU C TpeboBaHUAMM TaMOXEHHOro koaekca Poccuinckon ®depepaunn n NMonoxxeHus o
NPUMEHEeHUN eANHbIX CTaBOK TaMOXEHHbIX MOLWINH, Ha/N0roB B OTHOLIEHWM TOBapoB, NnepemMeLLaeMblxX
yepes TaMOXXEHHYI0 rpaHuuy Poccunckon ®epepaumm GusnyeckKMMm amuamMmmn gns JIMYHOro Noab30BaHUSA
(yTBEpXOEHO NocTaHoBNeHMeM MpaBuTenbcTBa Poccuinckon ®epepaunm ot 29 Hosbpsa 2003 roga N 718), u
ynaaThl TaMOXEHHbIX MaaTexen B cymme 1529 py6. 78 kon.

BnocnencTsuu, B xoe NpoBeAEeHHOM TaMOXEHHbIM OpraHoM B OTHoLeHun U.[0.YiwwakoBa NpoBepKu
NPaBUALHOCTY NCYUCIEHNSA TAMOXXEHHbIX MAaTeXeWn, BbISCHUI0Ch, YTO TaMOXEHHbIE MIaTEXU AOSKHbI
ObIN NCHNCNATBLCA, COrIAacHO BCTyNMBLLEMY B cuny € 6 ntonsg 2010 roga JoroBopy o TaMOXXeHHOM KoJieKce
TaMO)XEHHOr o CO03a, 3aKno4eHHoMY 27 Hoabps 2009 rofa, Ha OCHOBaHMM TaMOXXEHHOro Kofekca
TaMOXXEHHOr0 COt03a W1 Mo rnpasusiaM BpeMeHHO npuMeHsemoro ¢ 1 uona 2010 roga B COOTBETCTBUN C
Nlorosopom mexay Poccuinckon ®enepauuen n Pecnybnnkon KasaxctaH ot 28 mas 2010 roga o
NPUMEHEHUN MeXAYHaPOAHbIX LOrOBOPOB B paMKax (hOPMUPOBaHMS TaMOXXEHHOr0 Coto3a (CTaTbs 8)
CornaweHuns mexay MpaBmuTenscTBoM Poccuickon ®epepaumnm, MNpasutenscteoM Pecnybnvnku benapychb u
MpasuTtenscTBoM Pecnybnunkmn KaszaxctaH ot 18 nioHsa 2010 rofga o nopsake nepemeLteHns hu3nyeckumm
JIMLLaMy TOBapOB 151 JINYHOIO MOJIb30BaHUA Yepe3 TaMOXXEHHYI0 FpaHuLy TaMOXXEHHOro Cot3a U
COBEPLUEHNS TaMOXXEHHbIX ONepaLnii, CBA3aHHbIX C UX BbIMYCKOM, KOTOPbLIM YCTaHaBAMBaauChL 6onee
BbICOKME CTaBKMN TaMOXXEHHbIX NaaTexXewu.

MNofaHHOE TaMOXXEeHHbIM OPraHOM MCKOBOE 3asBJieHMe 0 B3biCKaHum ¢ U.[.YwakoBa HeJOUMKN 1 MeHN 3a
NPOCPOYKY ee ynnaTthbl B cymme 46 769 py6. 1 Kon., BbINJAaTUTb KOTOpble B 4O6POBOSILHOM NOpsaKe OH
0TKa3aJcs, peleHnemM MMPoOBOro cyabk cynebHoro yyactka N 39 3abaiikanbckoro paioHa 3abalikabCKoro
Kpas oT 5 masa 2011 rona 66110 yAoBNeTBOPEHO. 3abankanbCknin panoHHbIN ¢y 3abaiikanbCKoro Kpas
onpegeneHunem ot 1 ceHTabps 2011 roga ocTaBWUA peLLEHNE MUPOBOrO Cyabk 6e3 nameHeHns. OTeepras
[l0BOAbl OTBETYMKA, Nonaraswero, 4To CornaweHmne ot 18 nioHsa 2010 roga He 6b110 0hMLMANBLHO
onybankKoBaHo U, cCnefoBaTeslbHO, He MoAJeXano NpUMeHeHNo, Cy anennsLUnOHHON NHCTaHLMK COCnancs
Ha NYHKT 1 cTaTbu 23 ®egepanbHOro 3akoHa "O MexxayHapoaHbIX gorosopax Poccuinckon denepaunn” n
yKa3sas, 4TO LaHHbIA MeXAYHapOAHbIN OrOBOP NoAJexas BPEMEHHOMY MPUMEHEHNWIO Ha TepPPUTOPUM
Poccninckon ®eagepaunn ¢ 1 nons 2010 roga.

1.2. B cooTBeTCTBUM CO CTaTbAMU 74, 96 n 97 defepasibHOrO KOHCTUTYLMOHHOMO 3akoHa "0
KoHcTuTyumoHHOM Cyge Poccuinckon Pegepaunn” KoHCTUTYUMOHHIN Cyg Poccuinckon ®egepaumm no
»kanobaM rpaxkaaH Ha HapyLUEeHNe 3aKOHOM KOHCTUTYLMOHHbLIX NpaB 1 cBoboa nposepsieT
KOHCTUTYLIMOHHOCTb OCMapuvBaeMbIX 3aKOHOMOMOXKEHNA TONbKO B TON YaCTW, B KaKON OHU Bblain
npUMeHeHsbl B iene 3as8BUTeNs, paCCMOTPEHME KOTOPOro 3aBepLUEHO B Cye; NMPUHMMasa peLleHue no geny,
KoHcTuTyumoHHbIi Cya Poccuninckon ®efepaLnim oLleHUBAET Kak ByKBabHbIA CMbIC 3TUX
3aKOHOMONOXXEHWI, TaK 1 CMbIC/1, MPpUAaBaeMbll UM OPULMANBHBIM N MHbIM TOJIKOBAHWEM WA
CNOXUBLUENCSA NPaBONpUMEHNTENIbHOM MPaKTUKON, @ TakXXe NCXOOUT U3 UX MecTa B CMCTeMe NPaBOBbIX
HOpM.

pakgaHuH N.[0.YwakoB NpoCUT NPU3HaTb HE COOTBETCTBYIOWMUMM CTaTbaM 2, 15 (Y4acTb 3) n 29 (4acTb 4)
KoHcTuTyumm Poccniickon Pepgepaunmm NyHKT 3 cTaTbh 5, nyHKT 1 cTaTbn 23 1 cTaTbio 30 PepepanbHOro
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3aKoHa "O MexayHapoAHbIx Aorosopax Poccuinckon ®egepaummn”, B3aMMOCBA3aHHbIE MOMOXEHNS KOTOPbIX,
MO ero MHEHMIO, AOMYCKaloT BPEMEHHOE NPUMEHEHNE MEXAYHAPOLHbIX 40roBOPOB PoCCUMCKOM
depnepaumm, 3aTparmeatonx npasa, ceoboabl 1 0693aHHOCTM YesI0BEKA U FpaXKAaHWHa, A0 UX BCTYMIEHNS
B cmny 6e3 ouumansHoro onybankoBaHns ans Bceobliero cBeaeHus, YTo He No3BonseT
3aUHTEepPeCcoBaHHbIM INLAM CBOEBPEMEHHO 03HAKOMUTLCSA C HUMW, NpeaBULETb NOCNeACTBMA UX
NPVMEHEHUS, C TeM 4YTOObI COOTHECTN CBOE MOBEAEHME C COAEPKALLMMUCS B HUX NPaBUIaMu.

Mexnay TeM, Kak cnefyeT 13 npefcTaBeHHbIX 3as89BUTENEM AOKYMEHTOB, NOJIOXKEHUS MyHKTa 3 cTaTbh 5 1
ctatbn 30 PenepanbHOro 3akoHa "O MexayHapoAHbIX AoroBopax Poccuinckon ®egepaumm” B OTHOLIEHUN
HEero He MPUMEHSANNCH, YTO, COrJIaCHO NYHKTY 2 YacTu NepBon CTaTbk 43 1 cTaTbe 68 PefepanbHOro
KOHCTUTYLMOHHOIO 3akoHa "O KoHcTuTyumnoHHoM Cyae Poccuinckon ®epepaummn”, aBngeTCs OCHOBaHMEM
ON19 MpeKpalLeHns NpoM3BoACTBa N0 AAHHON »Xanobe B 3TON YacTu.

Taknm obpa3om, npegMeToM paccMoTpeHns KoHCTUTyumoHHoro Cyaa Poccuinckon ®enepauum no
HacTosAWweMy feny aBnseTcsa NyHKT 1 ctaTbn 23 GegepanbHOro 3akoHa "O MexayHapogHbIX 4OroBopax
Poccuinckon ®degepaumn” B TOM YacTW, B KAKOW Ha ero OCHOBaHWM pa3peLlaeTcs BONpoC, MOXKET /N B
Poccuinckon ®egepalm BPEMEHHO NMPUMEHATLCS, 40 BCTYMJEHUSA B CUAY, MeXAYHapPOAHbIN forosop (nau
YacCTb MeXxAyHapoOHoro goroeopa) Poccuiickon ®denepaunn, 3aTparneatowmnin npaea, cBob6oabl 1
0643aHHOCTM YesIoBEKA U rpakAaHWHa U yCTaHaBAMBAOLWMIA MPU 3TOM UHbIE NPaBWa, Yem
NpPeayCMOTPEHHbIE 3aKOHOM, - B TOM CJly4ae, €C/I TaKol AOroBop He onyb6mKkoBaH ohuLnansHo.

B HacTosiwem pene KoHCTUTYUMOHHbIN Cya Poccuinckon degepaunn He NpoBepsieT, COOTBETCTBYIOT n
KoHcTuTyumn Poccuiickon ®egepaumm nonoxeHns ®egepanbHoro 3akoHa "O Me)ayHapoaHbIX 4OroBOpax
Poccunckon ®egepaummn”, fonyckaowme BpeMeHHoe NpuMeHeHne, 40 BCTYNAEHUs B CUITY,
MeXXAYHapo4HbIX AOroBopoB Poccunckon ®epepaumm, a TakXKe COOTBETCTBYIOT AN KOHCTUTY LMK
Poccuiickon ®efepaLmmn Noa0XKeHUS Kakoro-mbo BpEMEHHO NPYMEHSAEMOr0 MeXXAYHapOAHOro 4OroBopa
Poccuinckon ®egepaumm, B ToM yncne CornaweHns mexay MpaBmtensctBoM Poccuickon ®epepaumn,
MpaBuTenbcTBoM Pecnybnvku benapych v MpaButensctBoM Pecnybnukn KasaxctaH oT 18 uioHs 2010 roga
0 NopsiiKe nepemeLLeHns pusnyecKuMmn TMuamMmm ToBapoB A5 JNYHOIo NoJib30BaHMA Yepes TaMOXKEHHYI0
rpaHMLYy TaMOXXEHHOM0 COK3a U COBEPLUEHNA TaMOXXEHHbIX OMepaLnii, CBA3aHHbIX C X BbIMYCKOM.

2. CornacHo KoHcTuTyumm Poccuinckon ®epepaumm B Poccunckon ®efepaunm Kkak 4eMOKPaTUYECKOM
NpaBOBOM roCcy4apCTBe YesI0OBEK, €ro npaea 1 cBoboabl ABAAIOTCS BbICLLIEN LLEHHOCTbIO, @ UX NPU3HaHue,
cobnoeHne 1 3alMTa Ha OCHOBE PaBEHCTBA BCEX Mepes 3aKOHOM U CyaoM - 006593aHHOCTbIO roCyAapcTBa,
Ha KOTOpOe BO3/I0KEHAa OXPaHa AOCTOMHCTBA JIMYHOCTKM (CcTaTba 1, YacTb 1; cTaTbhs 2; CTaTbhs 19, YacTb 1;
CTaTbs 21, 4acTb 1); npaBa n cBoboAbl Ye/10BEKA U FpaXKAaHMHa ABASIOTCA HEMOCPEACTBEHHO
LEeNCTBYIOLWNMKN, OHN ONPEeAENsAoT CMbIC/, COOAEPXKAHUE N NPUMEHEHNE 3aKOHOB, AeATEIbHOCTb
3aKOHO4ATesIbHOM M UCNONHUTENIbHOW BAACTW, MECTHOIrO CaMoynpaB/ieHns 1 obecneynBaoTcs
npasocygmem (ctaTbsa 18).

Bceobulan geknapaums npas Yes0BeKa TakXe UCXOAMT M3 TOro, YTo Npu3HaHMe LOCTOMHCTBA, MPUCYLLLEero
BCEM Y/1€HaM YesI0BEYECKON CEMbU, N X PABHbIX K HEOTbEMEMbIX NPaB ABASETCA 0CHOBOW cBOBOAbI,
CnpaBenMBOCTM 1 BCeobLero Mmupa, BCIeACTBME YEro OrPOMHOE 3Ha4YeHNe A5 BbINOJIHEHUS
oba3aTenbcTBa rocyaapcTs - 4neHoB OOH copencTBoBaTb BCeobLieMy yBaXKeHUo 1 cobnogeHmnto npas
4yesloBeKa 1 OCHOBHbIX cBObOA nMeeT BceobLlee NOHMMaHWe XxapakTepa 3Tux npae 1 ceobon (npeambyna).
AHaNIOrnYHbIE NON0XKEHUS 3aKpenseHbl B npeambynax KoOHBEHLMM O 3aLUUTe NpaB Ye0BeKa N OCHOBHbIX
cBobop, MeXxayHapoaHOro NakTa 0 rpaXAaHCKUX U MOANTUYECKUX NpaBax U KoHBeHUmn CoapyxecTBa
He3aBuncmMbIX FocyapCTB 0 MpaBax M OCHOBHbIX CBOBOAAX YenoBeKa, NMOATBEPXKAAIOLLNX NPUBEPXKEHHOCTb
OCHOBHbIM CBOBOAaM, KOTOpbIE SBASIOTCA OCHOBOW CNpaBeanBOCTY 1 Bceobuiero mupa n cobnaogeHne
KOTOPbIX Hauny4ywmm obpasom obecneymBaeTcs NOAJIMHHO AEMOKPATUYECKM MOJANTUYECKUM PEXMMOM U
BCe0obLNM NoOHMMaHNeM 1 cobniogeHnem npas YesoBeka.

Mo cMbICNy NPUBEAEHHbIX NOAOXKEHNN KOHCTUTYuUMnn Poccrinckon ®degepaumm n KOPPECNOHANPYOWNX UM
MOJIOXKEHU Me)XAYHapOAHO-NPaBOBLIX aKTOB, MpaBa U cBOBOAbLI Yesl0BeKa U rpaXkAaHnHa, 6e3 KoTopbIxX
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HEMbIC/IMMO NpUCyLLee 4YeN0BEYECKON NYHOCTM LOCTOUHCTBO, ABNATCS BaXKHENLWEN LEHHOCTbIO
NOAJIMHHO feMoKpaTuyeckoro obuiecTsa 1 06a3biBatloT Poccuiickyto ®epepaumio obecneynts ux Bceobuyee
1 3 heKTUBHOE MPU3HAHNE 1 OCYLLECTBJIEHNE COrNacHO NPUHATHIM eto Ha cebsa MexayHapo4HbIM
06s43aTenbCTBAaM M B COOTBETCTBUN C KOHCTUTYLMEN Poccuinckon ®efepalmm Ha OCHOBE MMEIOLLLEro
YHUBEpCasibHOE 3Ha4YeHne B OTHOLLEHUSAX FroCyAapCTBa 1 nHanemaa obwenpmnsHaHHOro NPUHLMNG
NpaBoOBOM OMNpefesIeHHOCTH, HaleLwero oTpakeHme B KoHCTuTyunn Poccuinckon ®egepauun, B TOM Yucie
B ee cTaTbe 15 (4acTb 3), cornacHo KoTopon ntobble HOpMaTMBHbLIE MPAaBOBbIE aKThl, 3aTparneaoLme
npaea, cBob6oabl 1 0643aHHOCTM Ye0BEKaA U FpaXkAaHWHa, He MOrYT NPUMEHATLCS, ECIN OHN He
onybnunkoBaHbl ohuLMansHO 4118 BceobLlero ceefeHus.

Hapsagy ¢ 3tum KoHcTuTyumsa Poccuinckon ®egepauun, npuHATas MHOrOHaLMOHaIbHBIM HapO40M
Poccuinckon ®epepalmm, cosHatoWmm cebst YacTblo MUpPoBOro coobuwecTsa (Npeambyna), ycTaHaBAMBaET,
4TO NpaBa 1 cBOHOAbI YeNOBEKA M rpaXkAaHWHa NPU3HAOTCA U rapaHTUpyoTCa B Poccuinckon depepalimm B
TOM YUMCJ/1e COrnacHoO obLenpr3HaHHbIM NPUHLMNAM U HOPMaM MeXIYHapoaHOro npa.a (CTaTbs 17, YacTb
1), KOTOpble, PaBHO Kak 1 MeXAyHapoaHble f0roBopbl Poccmnckon depepauun, SBAsOTCA COCTABHON
4acTblo ee NPaBOBON CMCTEMbI, MPUYEM ECIN MEXAYHAPOAHbIM AOroBOPOM Poccuiickon depepaunm
YCTaHOBJIEHbI MHbIE MpaBWia, YeM NPeayCMOTPEHHbIE 3aKOHOM, TO MPUMEHAOTCS NpaBuna
MeXXAyHapo4Horo gorosopa (ctatbs 15, 4acTb 4).

Beoas B npaBoByto cuctemy Poccuinckon ®egepauum mexayHapoaHele 4orosopbl Poccunckon ®egepaunm
1 onpepensis B ctaTbe 15 (4acTb 4) OCHOBAHHLIN Ha NpuHUMNe f06POCOBECTHOMO BbIMOJIHEHUS
MeXIyHapoaHbix 0653aTenbCTB (pacta sunt servanda) eanHbin NoaAxo4, KOTOPbIM He0bX0aMMO
PYKOBOACTBOBATLCSA, MPUMEHSA MPaBUia MeXAYHapoAHOro forosopa Poccuinckon ®enepaumm B cnyvae mx
pPacxoXXAeHns C NpaBuaaMm, NpeayCcCMoOTPEHHbIMU 3aKOHOM, KOHCTUTYuLmMa Poccunckon ®epepaumm He
yCTaHaBAMBaeT HeMoCPeACTBEHHO NOPAAOK U YC/I0BMA 3aK0YEHNA, BbIMONHEHNS U NPeKpaLleHns
MeXIyHapoaHbIX AoroBopoB Poccuinckon ®efepaLimm, a BoO3naraeT peLleHne 3Tux BONPOoCoB Ha
thenepanbHOro 3akoHogaTens (CTatbs 71, NyHKT "K"; cTaTbs 72, NyHKT "0" YacTn 1; cTaTbda 76, YacTn 1 n
2), KoTopbIli 0bnafaeT 3Ha4YNTENbHON AUCKPELnen Npy OCyLLECTBEHN COOTBETCTBYIOLLEr0 NPaBOBOro
perynnpoBaHus n BMecTe ¢ Tem 0bsa3aH cnegoBaTb TpeboaHnaM KOHCTUTyuUmMm Poccminckon ®epepaunu,
BbITEKAOLWMM, B YaCTHOCTU, U3 COAEPXKALLMX NPAMbIE YNIOMUHAHMNS O MEXAYHAPOAHbIX JOrOBOPaXx
Poccuinckon ®epepaumm ctaten 15 (4actb 4), 46 (4acTb 3), 62, 63 (4acTb 2), 79, 86 (NnyHkTHI "6", "B"), 106
(MyHKT "r") n 125 (NyHKT "r" YacTn 2; 4acTb 6). PefepanbHbli 3aKOHOOATENb CBA3aH TaKXe
MeXXAyHapoOHbIMU 06s3aTenbCTBaMu, NPUHATLIMK Ha cebsa Poccuinckon ®epepaumein, B TOM Yucne
BbiTEKAKLW MMM N3 BEHCKON KOHBEHLIMN O MPaBe MeXXAYHapOoOHbIX A40roBopoB OoT 23 Mad 1969 roaa,
KOTOpas KOHCTaTUPYET BCE BO3pAcTaloLLEee 3HaYeHNEe AOrOBOPOB KakK UCTOYHMKA MEXAYHAPOAHOro npaea
N KakK CpeacTBa Pa3BMTUS MUPHOIro COTPYAHMYECTBA MEXAY HauUsaMK, HE3aBUCUMO OT Pasfinynii B UX
rocyfapCTBEHHOM 1 0BLLECTBEHHOM CTPOE, U OPUEHTUPYET roCyapcTBa Ha TO, YTO KOAUPUKaLUS 1
NporpeccrBHoe pa3BuTue npasa foroBopoB OyayT cnocobCTBOBaTL AOCTUXKEHUIO YKa3aHHbIX B YCTaBe
uenen OpraHm3aunm O6beanHeHHbIX Hauwmii, a UMEHHO NOALEPXKAHMI0 MEXAYHAPOAHOM0 MUpa 1
6e30nNacHOCTN, Pa3BUTUIO APYXXECTBEHHbIX OTHOLLEHWIA MEXAY HAPOAAMU W OCYLLECTBEHMNIO UX
COTPYyAHMYeCcTBa 4pyr ¢ apyrom (npeambyna).

CoOTBETCTBEHHO, 3aKOHOLATE/IbHOE PEeryanpoBaHne NHCTUTYTa MEXAYHAPOLHbIX AOroBOpPOB POCCMINCKON
depnepaumm LOMKHO OCHOBbLIBATLCS Ha MOMYHYMBLUNX KOHCTUTYLIMOHHOE N MEXAYHAPOAHOE MPU3HaHme 1
NoATBEPXAEHNE YHMBEPCAbHbIX MPUHLMMNAX, BbITEKAKLWNX U3 NPUCYLLEr0 KaXKL0N NNYHOCTK
4e/10BE4ECKOro OCTOMHCTBA, - NpUHLMNE BCeobLLero yBaxeHus npas YenoBeka U 0CHOBHbIX ¢Bo6oA 1
NPUHLMUNE NPaBOBOW onpeaeneHHOCTH, a Tak)Ke 0becneymBaTh COrJlacoBaHHbIA y4yeT TpeboBaHWiA
KoHcTuTyummn Poccuiickon deaepaunn, obLenpusHaHHbIX NMPUHLUMNOB 1 HOPM MeXAYHapOoLHOro npasa u
MeXIyHapoZHbIX Aorosopos Poccuiickon ®epepaLmmn. BMmecte ¢ TeM, NOCKONbKY KOHCTUTYLLMOHHO
3aKpenJieHHoe NMpu3HaHne MexayHapo4HbIX 4OrOBOPOB, CTOPOHOWN KOTOPLIX ABAAETCS Poccminckas
defepaLys, YaCTbio €e NPaBOBOW CUCTEMBbI, CO3AaBas NPeAnoCbUIKA NS HENOCPEACTBEHHOr0 NPUMEHEHMNS
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COAEepXXaLlMxcs B TaKMX LOroBopax Npasua Ha TeppuTopun Poccunckon ®epepaumm, He MeHaeT
IOPUANYECKON NPUPOLbI Y 3HAYEHUS MEeXAYHAPOLHbIX JOrOBOPOB B Ka4eCTBe UCTOYHMKA MeXAYHapOoLHOro
npasa, NOCPeACTBOM KOTOPOIro 3aKpensaiTcsa npaBa 1 0643aHHOCTU rOCYAapCTB - Y4aCTHUKOB 3TUX
MeXIYHapoaHbIX AOr0BOPOB Kak Cy6BbEeKTOB MeXXAYHapoAHOro obLeHns, BBOANMbIE hefepanbHbIM
3aKoHoZaTeneM HOpMbl 0 MEXAYHAPOAHbIX LOrOBOPax He MOryT BJIMATL Ha npasa 1 06a3aHHOCTY
Poccunckon ®efepalmm Kak CTOPOHbI MEXAYHAPOLHOIr0 LOroBOpa B OTHOLIEHUAX C UHBIMU
rocyfapcTBaMu-y4aCcTHUKAMU U [OJKHBI ObITb pacCynTaHbl UCKYUTENbHO Ha BHYTPUIFOCY AapCTBEHHOE
NpYMeHeHne, T. €. OFrPaHNYMBaTLCA YCTAaHOBAEHNEM UMEIOLLNX BHYTPUIOCy4apCTBEHHOE 3HAYeHMe yCI0BUN
3aKJII0YEHNS, BbINOJIHEHUS W NMpeKpaLLeHns MeXxAyHapo4HbIX O0roBoOpoB Poccminckon denepaLnu.

Takum obpa3oM, oCHOBaHHas Ha npuHuumne pacta sunt servanda KOHCTUTYLMOHHas 06593aHHOCTb
Poccunckon ®egepalimm paccMaTprBaTh 3aK/IOYEHHbIE €10 MeXAYHapOo4Hble JOr0BOPbLI B KaYecTBe
COCTaBHOW 4aCTW CBOEW NPaBOBON cucTeMbl (CTaTbs 15, YacTb 4, KoHcTUTyumm Poccuninckon ®epepavinm)
NPVMEHNTENBHO K MEXAYHapOo4HbIM fOr0BOPaM, 3aTparmBaLmnM npaea, cBoboabl 1 0653aHHOCTU
YyesnoBeKa M rpaxkaHnHa 1 yCcTaHaBANBAOLWMM NpU 3TOM UHble MpaBuia, Yem NpefyCMOTPEHHbIE 3aKOHOM,
B cuny ctatbm 15 (4acTb 3) KoHCcTuTyumumn Poccuinckon ®epepaum ¢ He06X0aMMOCTbIO NpeanoniaraeT nux
ohmumanbHoe onybnmkoBaHue ans BceobLuero CcBeAeHns, - B MPOTMBHOM CllyYae CTPEMJIEHUe rocyaapcTBa
nobon LeHon cobnocTn 06s3aTeNbCTBa B OTHOLLEHUAX C APYrMMU roCyapCTBaMy MOXET MPUBOAUTL K
HapyLleHuto npaB 1 cBoboa YenoBeKa U rpakaaHuHa.

TpeboBaHune 0b6HapoL0BaHNS HOPMATMBHOMO NPABOBOr0 akTa OT MMEHW FOCYAapCTBa KOMMNETEHTHLIM
opraHom ny6an4Hon BnacTu obycnoBneHo obLienpusHaHHbIM MPUHLXMOM NPaBOBOM ONpeaesIeHHOCTH, Ha
OCHOBE KOTOPOro yCTaHaB/MBAKOTCA OTHOLLEHNS FOCYyfapCTBa U MHAMBMAA, U 03HaYaeT BceobLlee
OMoBeLLEeHMEe 0 TOM, YTO AaHHbIN HOPMaTWBHbIV NPABOBOM aKT MPUHAT U NOAJEXMUT LENCTBUIO B
N3/10)KEHHOM ayTEHTUYHOM coep)KaHuK. TONbKO B 3TOM C/ly4ae Ha nuu, nognagatwmnx nog ero 4eNCTeue,
pacnpocTpaHaeTca obLienpaBoBas Npe3yMnuus, B CUy KOTOPO HE3HaHMe 3aKoHa He 0CBoboXAaeT oT
OTBETCTBEHHOCTU 3a €ro HapylleHune. HeonpeaeneHHOCTb Ke OTHOCUTENIbHO TOro, AeNCTBYET Uan He
LEeNCcTBYEeT HOPMATMBHLIA NPABOBON aKT, He MOXeT obecneynTb eanHoobpasne B ero cobnaeHun,
NCNONHEHUN N MPUMEHEHMNMN U, CJlef0BaTeNbHO, MOPOXAAET NPOTUBOPEYMNBYIO NMPaBONPUMEHUTENbHYIO
NPaKTKKY, CO34aeT BO3MOXXHOCTb 310ynoTpebneHnin n nponssona, ocnabngeT rapaHTun 3auThl
KOHCTUTYLIMOHHbIX MpaB 1 cBobOA, BELET K HapyLUEHWIO MPUHLMNOB PaBEHCTBA U BEPXOBEHCTBA MNpaBga.

3. MNoaTeepXxhas CBOK MPUBEPKEHHOCTL OCHOBOMOMAraLwWweMy NpUHLMNY MexAyHapoaHOro npasa -
nprHLMNYy oBpOCOBECTHOrO BhINOAHEHNA MEXAYHAPOAHbIX 06593aTEeNbCTB 1 BLICTYNas 3a
HEYKOCHMTEeNbHOEe CoboaeHne OroBOPHbIX 1 0ObIYHBIX MEXAYHapOAHO-NPaBOBbIX HOPM, Poccuiickas
depepaums, Kak 3To NpsMo 3asBJieHO B Npeambyne PeaepasibHOro 3akoHa "O MeXxayHapoaHbIX 4OrOBOpax
Poccuiickon ®efepaLmmn", UCXOAUT U3 TOrO, YTO MEXAYHapoHble f,0roBOPbLl 06pa3ytoT NpaBoOBY0 OCHOBY
MeXXIroCyAapCTBEHHbIX OTHOLLEHWUIA, COAENCTBYIOT NoAAepXaHuo Bceobiero Mupa 1 6esonacHoCcTy,
pa3BUTUIO MEXAYHAPOLHOro COTPYAHNYECTBa B COOTBETCTBUN C LieSIAMK 1 NpuHUMNamMu YcTasa
OpraHusaumm O6beanHeHHbIX Halmin, a Tak)Ke NPU3HAET, YTO UM NMPUHALAJIEXXNT Ba)KHas PoJib B 3alLMTeE
OCHOBHbIX NMpaB 1 cBo60[ YenoBeka, B 06ecrnevyeHnn 3aKOHHbIX MHTEPEeCOB roCyLapcTB B KayecTBe
CYLLEeCTBEHHOr0 3JIeMeHTa CTabuabHOCTM MEXAYHapOAHOr0 NpaBonopsaKa U OTHoweHn Poccum ¢
3apy6eXxxHbIMK CTpaHaMu, (PYHKLMOHUPOBAHNS NPaBOBOro rocyapcTBa.

3.1. PepepanbHbIn 3aKoH "O MeXxayHapoOHbIX Aorosopax Poccuinckon ®epepaummn” B COOTBETCTBMM C
BeHCKOM KOHBEHLMEN 0 NpaBe MexxAyHapo4HbIX LOrOBOPOB onpeaenseT MexXayHapoaHble 40roBOpbI
Poccuiickon ®efepaLimm Kak MexxayHapoaHble CorfalleHuns, 3aKnodeHHble Poccminckon depepaumen ¢
WHOCTPaHHbIMK rocyfapcTBaMu, C MEXAYHAPOAHbIMK OpraHu3aunsamm nnbo ¢ nHeimm obpasoBaHmaMH,
obnafaloWwmMmMmn NpaBoM 3aK4aTb MEXAYHAPOLHbIE AOrOBOPLI, B MMCbMEHHOW (BOpMe 1 peryampyemMble
MeXAYHapOoLHbIM NPaBoM, HE3aBUCUMO OT TOr0, COLEPKATCA OHU B OLHOM JOKYMEHTE WUJIN B HECKOJIbKUX
CBSA3@HHbIX MeXay Cob60o JOKYMEHTaX, a Tak)Xe He3aBNCUMO OT UX KOHKPETHOro HanMeHOBaHUS (MOAMYHKT
"a" cTaTbu 2).
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PackpbiBasi HOpPMaTMBHOE CoAep)XaHNe UHCTUTYTa MeXAYHapoaHoro gorosopa Poccunckon ®enepaumm,
®epepanbHbI 3aK0H "O MexXAyHapoLHbIX foroBopax Poccuickon depnepaunn” npefycMaTpusBaeT, 4To
MeXXAYyHapohHble AoroBopbl Poccminckon deaepauny 3ak04atoTCs, BbIMOJHAIOTCA U NPeKpaLLalnTCa B
COOTBETCTBUM C 0BLLENPU3HAHHBIMY NPUHLAMAMK N HOPMAMMN MeXAYHapOAHOro npasa, NoA0XKEHUSMU
camoro gorosopa, KoHCcTuTyumeln Poccunckon ®epepaunn, faHHbIM PefepaibHbIiM 3aKOHOM (MYHKT 1
CTaTby 1); peweHuns o cornacum Ha obs3atensHoCTb AN Poccuinckon denepauny MeXXayHapoaHbIX
LOrOBOPOB NPUHMMAOTCA OpraHaMun rocyAapCTBEHHON BAacTu Poccminckon depepauum nam
YNOJIHOMOYEHHbIMW OpraHn3aumnaMy B COOTBETCTBUN C X KOMMNETEHLNEN, YCTaHOBAEHHON KOHCTMTyumein
Poccunckon ®egepaumm, jaHHbIM ®efepasnbHblM 3aKOHOM, UHBIMW aKTaMy 3aKOHO4ATesIbCTBa, U MOryT
Bblpa)kaTbCA NyTeM MNOANUCaHNSA LOroBopa, obMeHa JoKyMeHTamu, obpasyolmyMm 4OroBop, paTudukauum
[OroBoOpa, YTBEPXAEHNS A0roBopa, NPUHATMA AOr0BOPa, MPUCOEAUHEHNS K OOMOBOPY, @ TakXe nyTeMm
nprumMeHeHus nboro Apyroro cnocoba Bbipa)keHUs cornacus, 0 KOTOPOM YCJIOBUANCh AOrOBapuBatoLLnecs
CTOPOHbI (CTaTbs 6); MEXAYHapOAHbIE JOrOBOPLI BCTYNaOT B cuay ans Poccuinckon ®egepauum B
COOTBETCTBUM C AaHHbIM PefiepasibHbIM 3aKOHOM B MOPSOKE U CPOKU, NPeyCMOTPEHHbIE B LOr0BOpPe WK
COrlaCcoBaHHbIE MeXAY LOroBapMBaOLLNUMNCSA CTOPOHaMM (MyHKT 1 cTaTbun 24); MexayHapoaHble 4oroBopbl
Poccuiickon ®epepaummn nognexat 06pPOCOBECTHOMY BbINOJIHEHNIO B COOTBETCTBUM C YCJIOBUSMU CaMUX
MeX[yHapoHbIX 4OrOBOPOB, HOPMaMu MeXAyHapoLHOro npasa, KOHCTUTYLUMeln Poccuinckon ®epepauuy,
AaHHbIM ®efepanbHbIM 3aKOHOM, UHBIMW aKTaMu 3aKoHodaTenbCTBa Poccunckon depepaunn (MyHKT 1
CcTaTbu 31).

/13 npuBeaeHHbIX 3aKOHOMOJI0)KEHWIA CedyeT, YTO OpraHbl FOCyaapCTBEHHON BacTu Poccninckon
®epnepalimm NN YNOJHOMOYEHHbIE OpraHn3aLmm B COOTBETCTBUM C NpeaoCTaBNeHHON KoMNeTeHunen
BMpaBse Mo CBOeMYy YCMOTPEHUIO peLlaTb BOMPOChI, CBA3aHHbIE C 3aK/II0YEHNEM, B TOM YUCJIE C BCTYMNIEHNEM
B CUJy, MEXAYHapO4HbLIX 4Or0BOpoB Poccuinckon degepaunm, n 4to Poccuinckas degepauns He Brpase
YKNOHATHLCS OT 06POCOBECTHOrO BbIMOAHEHNS BCTYNUBLLMX B CUY MEXAYHAPOAHbLIX LOrOBOPOB,
Y4aCTHMKOM KOTOPbIX OHa ABAsSETCA. Takoe 3aKoHoA4aTeIbHOe peryanpoBaHMe OCHOBAHO Ha TOM, 4TO
Poccuinckaa ®enepauusi, obnagas rocynapCTBEHHLIM CyBEpPEHNTETOM (Npeambyna; cTaTbs 3, YacTb 1;
CcTaTbs 4, 4acTb 1, KoHcTuTyuun Poccunckon ®egepaumm), SBASeTCA CaMOCTOATENbHLIM Y PABHOMPaBHbLIM
YHaCTHMKOM Me)XroCyAapCTBEHHOMO 06LLEHNS N 0fHOBPEMEHHO, 06bABNAS Ceba LeMOKpPaTNYEeCKM
npaBoBbIM roCyfapcTBOM (cTaTbd 1, yacTb 1, KoHCTUTYuun Poccminckon depepauun), [OoKHa CNefoBaTh
0,00pOBOJILHO MPUHATLIM Ha Ceb5 B paMKax MeXXAyHapOoAHbIX CorflalleHnin 0b6s3aTenbCTBaM, 4To
NOATBEPXXAAETCH NOJIOXKEHNAMMN BEHCKOM KOHBEHLMM 0 NMpaBe MeXAYHapOo4HbIX AOrOBOPOB, B CUJY
KOTOPbIX Ka)goe rocynapcteo obnafaeT npaBocnocobHOCTbIO 3aK04aTh A4OroBopbl, 0653aTeNbHOCTb
KOTOPbIX 115 HEFO HEBO3MOXKHa 6e3 Bbipa)keHMNs COOTBETCTBYIOLWEr0 cornacus (CTaTbh 6 1 11); Kaxxabli
LencTByoWwmn norosop obasaTeneH Ans ero y4aCTHUKOB U A0OSKEH UMUK 06POCOBECTHO BbIMOJHATLCA
(cTaTbsa 26), Npy 3TOM YHACTHUK HE MOXET CCbIIaTbCA Ha MONOXXEHNS CBOEr0 BHYTPEHHero npasa B
Ka4vecTse onpaBAaHUs 4S8 HEBLINOJHEHNA UM LOroBopa (CTaTbs 27).

3.2. B cooTBeTCTBMM C PefepalibHbiM 3aKoHOM "O MeXAyHapoaHbIX AoroBopax Poccuninckon depepaunn”
MeXAYHapOo4HbIA LOroBOp NOANEXUT BbINOJIHEHUIO Poccuinckon Gefepauunenn C MOMeHTa BCTYMJIEHUS €ro B
cuny ana Poccuinckon ®epepaumm (NyHKT 3 cTaTbh 31), 4TO NPUMEHNTENBHO K MEXAYHAPO4HbIM
L0roBOpaM, MpeaMeTOM KOTOPbIX ABASIOTCA OCHOBHbIE MpaBa 1 cBOOOALI YEN0BEKA U FpaXkAaHuHa, TpebyeT
nx paTuuKaLmm B yCTaHOBIEHHOM nopsaake (MoanyHKT "6" nyHkTa 1 ctatbm 15).

Mopsiaok paTudurKaumm MexxayHapoaHbIX JOroBopoB Poccuninckon denepaunmn, yperyampoBaHHbIN
Ha3BaHHbIM DefiepalibHbIM 3aKOHOM, NpefycMaTpuUBaeT, YTO MeXAyHapoaHble OrOBOPbl, peLleHns o
noanucaHnn KOTopbIX Bbln NpuHATHI MNpe3ngeHToM Poccuinckon ®egepauum nam NMpaBnTenbCTBOM
Poccunckon ®egepalimm, BHOCATCA UMK MO NpeacTaBAeHnio MUMHUCTEPCTBa MHOCTPaHHbIX Aes POCCMACKOM
depfepaumm Ha paTudmrKaunto B FocyaapcTeeHHyto Aymy (cTaTbs 16); FocyaapcTeeHHasa Lyma
paccMaTpMBaET NPenoXeHns 0 paTudUKauumn 1 nocne NpeaBapuTenbHOro 06Cy)KAEHUS B KOMUTETAX U
KOMUCCMAX MPUHUMaEeT COOTBETCTBYIOLLEE peLleHne; NpuHaTble FocyaapcTBeHHON [lyMon (heaepanbHble
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3aKOHbI 0 paTuduKaLnm MexayHapoaHbIX 4OrOBOPOB NOAMAEXAT B COOTBETCTBUMN C KOHCTUTYyLMER
Poccuiickon ®epepaummn obszatensHOMy paccMoTpeHuto B CoBeTe ®efepaunn 1 B Cyvae NPUHATUS UM
MOJIOXKMTENLHOIO pelleHns HanpaeasatoTca MNpe3naeHTy Poccunckon ®egepaummn oas nognncaHmsa u
obHaponoBaHua (cTaTbsa 17); Ha OCHOBaHWUN (heepasibHOro 3aKoHa 0 paTuduKaLuM MeXayHapoaHOro
norosopa lNpe3sngeHtom Poccunckon degepalium NoANMCLIBAETCA paTUUKALMOHHAa rpaMoTa,
CKpenisieMas ero nevyaTblo U NOANNCHI0 MUHUCTPA UHOCTPaHHbIX aen Poccuinckon ®epepauum (ctatbs 18);
obMeH paTU(UKaLNOHHLIMU FPaMOTaMK U CAAYa FPaMoT 0 paTUdUKaLUM MEXAYHAPOLHbLIX LOrOBOPOB
Poccninckon ®@egepaunn Ha XpaHeHWe AeNO3NTapuUsaM NPON3BOAATCS, €C/IN HE UMEETCS UHON
LO0rOBOPEHHOCTU, MUHNCTEPCTBOM MHOCTPaHHLIX Aen Poccminckon depepauum nmbo no ero nopyyeHuio
AVNAoOMaTUYeCKUM NpeacTaBUTeNbCTBOM Poccuinckon ®efiepalim B MUHOCTPAHHOM FOCyLapcTBe Uin
npeacTaBMTeNbCTBOM Poccuinckon degepaumm Npyn MeXxayHapoaHon opraHmnsaunn (ctatbs 19).

3.3. MNocne 3aBepLieHUs npoLeaypbl paTudukauum MexayHapoaHble orosopbl Poccunckon ®epepaunu, B
TOM YUC/Ie T€ N3 HUX, NPEAMETOM KOTOPbIX SBJIAOTCA OCHOBHbIE NMpaBa U CBOOOAbI YE/TOBEKA W
rpaxkaaHuHa, BCTynatoT B cuny ana Poccunckon ®efepalimm B NOpsaKe U CPOKK, MPefyCMOTPEHHbIE B
[OrOBOPE UM COrnacoBaHHbie MeXAy AOrOBapUBalOWLMMMNCA CTOPOHaMK (MYHKT 1 cTaTbu 24
®efepanbHOro 3akoHa "O MexxayHapo4Hblx gorosopax Poccunckon ®epepaumm” n nyHKT 1 ctatbun 24
BeHCKON KOHBEHLMM 0 MpaBe MeXAYHapO4HbIX LOrOBOPOB), 1 NOANEXaT omLmManbHOMY 0nybanKoBaHuIO.
CornacHo ctatbe 30 ®PefepanbHOro 3akoHa "O MeXxayHapoaHbIX A4orosopax Poccunckon ®egepauun
BCTYNuMBLUME B CuNy Ans Poccunckon ®epepauyy MeXXayHapoLHbIe AOrOBOpPbI, PELLUEHNS O COrlacun Ha
0653aTeNIbHOCTb KOTOpPLIX ANs Poccunckon ®enepaunm NnpuH[Thl B hopme enepasibHOrO 3aK0oHa,
nognexat ouunansHOMy ony6aMKOBaHMIO NO NpeacTaBAeHNO MUHNCTEPCTBA MHOCTPAHHbLIX Aen
Poccuiickon ®epepaumu B "CobpaHum 3akoHogaTenbCcTBa Poccuinckon ®epnepaumm” (MyHKT 1); BCTynuBLLMe
B cuny ans Poccminckon ®epepaunm MexayHapoaHble 4OroBopbl (3a UCKAOYEHNEM LOroBOPOB
MeXXBeLOMCTBEHHOI0 XapakTepa) opuumnansHo onybNKOBLIBAOTCA N0 NpeAcTaBneHnio MmMHUCTepCTBa
WMHOCTPaHHbIX aen Poccuinckon ®epepaumnm Takxe B "broniieTeHe MeXXayHapoaHbIX JOrOBOPOB" (MYHKT 2).
MoMMMO 3TOro Ha MUHUCTEPCTBO MHOCTPaHHbLIX Aen Poccuinckon Genepauun B CUy NPAMOro ykasaHus
NyHKTa 2 cTaTbyn 24 gaHHoro ®efepasbHOro 3aKoHa Bo3naraetcs 0653aHHOCTL oNybANKOBaHNS B TAKOM
Xe nopsfke omLManbHbIX COOBLWEHNIA 0 BCTYNAEHNN B CUTY MEXAYHAPOAHbIX Or0BOPOB, 3aKJTHOYEHHbIX
0T UMeHwu Poccuinckon depepauun 1 oT nMeHn MpasutenscTBa Poccunckon depepauuu.

TpeboBaHme ohnLnansHOro onybaNKOBaHUS BCTYMUBLLMX B CUTY MEXAYHAPOAHbLIX LO0r0BOPOB Poccuinckom
®epfepalmm MMeeT NpUHLUNYAaNbHOE KOHCTUTYLMOHHO-MPaBOBOE 3Ha4YeHne, NOCKOJIbKY, ABNIASACH
COCTABHOW YacTbto NPaBoOBOW cucTeMbl Poccuinckon ®enepaum n obnanas B OTHOLLIEHUN NPUMEHEHNS
NPUOPUTETOM Nepen POCCUNCKMMIN 3aKOHaMW, MeXAYHaPOaHbIe 4OroBopbl Poccuinckon ®epepaumm
OKa3bIBalOT NPAMOe BO3eNCTBME Ha HOPMaTMBHOE NPaBOBOE peryanposaHue B Poccuinckon depepauun,
BKJIIOYas coflepXaHne npaB 1 cBobo YenoBeKa M rpaXkaaHnHa, LLEHHOCTHOE 3HaYeHMe KOTOPbIX
onpegenseTca npegnucaHuamm ctaten 2, 17 n 18 KoHctutyuum Poccunckon depepauuu.

OdmumanbHoe onybankoBaHmMe BCTYNUBLLIEr0 B CUY MeXIYHAapPOAHOro norosopa Poccuiickon ®depepaunmn
obecneynBaeT NOJHOE 1 TOYHOE f0BEAEHME OT UMEHN KOMMETEHTHOro roCyAapCTBEHHOMO OpraHa
COAEp)XaHNa Takoro 4Orosopa 40 CBEAEHNSA HEOrPAaHUYEHHOMO Kpyra SnL, NoCpeacTBOM pa3MeLLeHmns ero
AQYTEHTUYHOr0 TEKCTa B MeYaTHOM U3AaHUUN, YKa3aHHOM B 3aKOHE, 1 TEM CaMbIM M03BONSET itobomy
NnoJIy4nMTb AOCTOBEPHYI0 MH(OPMaLIMIO O COAEPXKaLLUXCA B HEM rpaBuiax, COOTHECTU UX C NpaBuIamu,
YCTAHOB/IEHHbIMY 3aKOHAMW U MHbIMW HOPMaTWBHbIMW NPaBOBbIMK akTaMmn Poccminckon ®epepaunm, m
UMeTb BO3MOXXHOCTb OLEHUTb NOCNEACTBUSA UX BHYTPUIOCyJapCTBEHHOI O NpuUMeHeHus. IMeHHo B 3Tux
uensx B NyHkTe 3 ctaTbh 5 GefepasibHOro 3akoHa "O MeXxayHapoaHbIX OOroBopax Poccninckon
®epepaummn” creumanbHO OroBapmBaeTcs, 4To B Poccunckon ®epepaum HenocpeacTBEHHO AENCTBYIOT
NONOXKEHUS 0hMLManbHO oNy6ANKOBaHHbLIX MEXAYHaPOAHbIX LOroBopoB Poccminckon depepauun, He
Tpebytoline nsnaHnsa BHyTPUrOCY 4apPCTBEHHbLIX aKTOB 4151 MPUMEHEHUS.

Ha nprMeHeHune BCTYNUBLUMX B CUSTY MEXAYHAPOLHbLIX LOrOBOPOB Poccmmnckon deaepauum nnlb npu
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YyCA0BUW NX 0pMLMaNLHOIr0 oNy6AnNKOBaHUS OpueHTUpyeT cyabl 06LLLen IPUCANKLUN N NOCTaHOBIEHNE
MneHyma BepxoBHoro Cyna Poccuinckon depepaunm oT 10 okTabpsa 2003 roga N 5 "O npumeHeHnmn cyaamu
obwen topucankumm obenprsHaHHbIX MPUHLKXMAOB 1 HOPM MEeXAYHapOAHOro npaBa U MeXXayHapoOHbIX
noroeopoB Poccuiickon ®epnepaunn”, B NyHKTE 4 KOTOPOro, B YaCTHOCTW, obpallaeTcs BHUMaHWE Ha To,
YTO UCXOAS M3 CMbICAa cTaTbyh 15 (4acTu 3 n 4) KoHCcTuTyumm Poccninckon deaepaunm n NyHKTa 3 CTaTbn 5
denepanbHOro 3akoHa "O MeXxayHapoaHbix gorosopax Poccunckon ®epepaunn” cygamm
HenocpeaCcTBEHHO MOMYT NPUMEHATLCS Te BCTYMMBLUME B CUY MEXAYHAPOAHbIE A0rOBOPbI, KOTOPbIe Oblan
oduumansHo onybankosaHbl B "CobpaHnn 3akoHogaTenbcTBa Poccuinckon ®epgepaummn” nnm B "bronneteHe
MeXAyHapo4HbIX 4OroBOPOB" B NOpPsAKe, yCTaHOBAEHHOM cTaTben 30 gaHHoro ®efepasbHOro 3aKoHa.
Takoro e nogxoa npuaepxueaetcs u Boiclwimnn ApbutpaxkHbiil Cya Poccuinckon ®efepalimm, KOTOpbIn
nonaraeT, YTo apbuTpakHble CyAbl O/DKHbI MPUMEHATH BCTYNMBLUME B CUAY U AOJHKHBIM 06pa3oM
L0BefeHHble A0 BCceobLlero cBefeHUs MexayHapoaHble foroBopbl Poccuinckon ®egepauunn (MyHKT 1
noctaHoBseHus MneHyma Boicwero ApbutpaxHoro Cyna Poccuiickon @engepaunn oT 11 uioHs 1999 roga N
8 "O pencTemm MexxayHapoLHbIX JOroBopoB Poccuninckon denepaum NPUMEHUTENBHO K BOMpocam
apbuTpaxHoro npouecca").

Taknm 0bpa3om, 13 nonoxxeHnin PepepanbHOro 3akoHa "O MeXxayHapoOHbIX AoroBopax Poccuinckon
depepaummn”, cogepxalmnxcs B NyHKTe 3 ero ctaTbM 5, NyHKTe 2 cTaTbk 24, cTaTbe 30 U NyHKTe 1 cTaTbu
31, cnegyeT, YTO BCTYMMBLUME B CUJTY MEXAyHapoaHble 0OroBopkl Poccninckon degepaunm, B TOM Yucne
3aTparmeatoLLne npaea, cBo6oabl 1 06593aHHOCTY YeNI0OBEKA U rpakAaHuHa, noaaexaTt 0b6s3aTebHOMY
odhuLmansHoMy onybIMKOBaHMIO B yCTaHOBIEHHOM Nopsake, 6e3 yero - B cnly TpeboBaHWI, BbITEKAKOLLNX
13 B3aMMOCBSA3aHHbIX cTaTen 1 (YacTb 1), 2, 15 (yactn 1, 3 n 4), 17 (4actb 1), 18 n 19 (YacTb 1)
KoHCTuTyumm Poccniickon degepauni, - OHW HE MOTYT CHMTaTLCA YA0BAETBOPAOLWUMN NPUHLUNAM
MpPaBOBOro roCyfapCTBa, OPUANYECKOro paBeHCTBa M NPaBOBOM ONPEAENIEHHOCTM Kak HeEOH6X0ANMbIM
KOHCTUTYLMOHHbIM KPUTEPMAM 3allnTbl NpaB 1 cBobog YenoBeka M rpa)kAaHnHa Ha TeppuTopun
Poccuinckon degepaunn.

4. TyHKT 1 cTaTbyn 23 PefepanbHOro 3akoHa "O MexayHapoaHbIX fgorosopax Poccuinckon ®egepauun’, B
COOTBETCTBUMN C KOTOPLIM MeXAYHaPOAHbIN A4OrOBOP UM YacTb AOrOBOPA A0 €ro BCTYMJIEHUS B CUy MOryT
npuMeHaTbCs Poccuinckon ®depepaunen BpeMEHHO, eCIM 3TO NPeayCMOTPEHO B AOrOBOpE Uan ecam 06 3Tom
6blna 0OCTUrHYTa AOrOBOPEHHOCTL CO CTOPOHaMM, NOANMMCAaBLUNMK LOFOBOP, MO CYLLECTBY, BOCMPOU3BOANT
npegnucaHne nyHkTa 1 ctaTbn 25 BEHCKOM KOHBEHLMK O NMpaBe MeXAYHapOoAHbIX 4OrOBOPOB.

BpemMeHHOe NpMMeHeHne MeXXayHapo4HOro A0roBopa ncnosb3yetcsa Poccninckon Gefepaunelt B npakTuke
MeXroCyAapCTBEHHOro 0bLleHns, Kak NpaBuo, B Cayvasnx, Korga npeameT AOroBopa NpeactaBnseT
0CobbI MHTEpPEC A5 ero Y4aCTHMKOB, BCIEACTBME YEro OHM 3aMHTEPECOBaHbI B TOM, 4TOObI BBECTU €r0 B
LENCTBUE, HE A0XMNAAACH paTUdmKauum 1 BCTynaeHna B cmny. CornacHo ®epepasnbHoMy 3akoHy "0
MeXAyHapoaHbIX Aorosopax Poccuiickon ®enepaummn” peweHns 0 BpeMeHHOM NpuMeHeHnn POCCMIACKON
depnepaumen MmexxayHapo4HOro 4oroBopa nan ero YacTu NpUHUMalOTCA OpraHoM, NMPUHSABLUUM peLleHne o
noAnMcaHnnM MexayHapoa4HOro 4Orosopa, B NOpsaKe, yCTaHOBAEHHOM cTaTbel 11 gaHHoro ®efepanbHOro
3aKOHa; eC/n MeXxayHapoOHbI A0roBop, PELLEHNE 0 cornacum Ha 06sa3aTeNIbHOCTb KOTOPOro Ass
Poccuinckon ®egepalmm NOSAEXUT NPUHATUIO B hopMe (hefepasibHOro 3aKoHa, npegycMaTpusaeT
BPEMEHHOE NPUMEHEHNE A0roBopa UM ero YacTu Anbo OoroBOpeHHOCTL 06 3TOM AOCTUrHYTa CO
CTOpPOHaMM KaknM-1nbo nHbIM 0bpa3oM, oH NpeacTaBaAseTCs B [ocygapCTBEeHHYO [lyMy B Cpok He Bonee
LIeCTn MecsLeB C AaTbl HAYana ero BpeMeHHOro NpMMEeHeHNS; NPY 3TOM N0 PeLLeHnto, NPUHATOMY B hopme
henepanbHOro 3aKoHa, B MopsakKe, yCTaHOBNEHHOM CTaTbel 17 gaHHoro deaepasibHOro 3akoHa A
paTuUKaLnmy MexxayHapoaHbIX LOrOBOPOB, CPOK BPEMEHHOIr0 NPUMEHEHNs MoXXeT BbiTb NpoAsieH (MyHKT 2
CTaTbu 23).

Poccuinckaa ®enepauns BnpaBe COrnacMTbCA Ha BpEMEHHOE MPMMEHEHNE MeXAYHAapO4HOr0 A0roBopa B
NOJHOM 06BbEMEe UM YaCTWUYHO, OrOBOPUTL NPELENbHbIN CPOK €r0 BPEMEHHOIO NMPUMEHEHUS, @ TakXe
06yCN0BNTb BPEMEHHOE NPUMEHEHNE MEXAYHAPOAHOro AOroBopa (ero 4acTu) A0 ero BCTYMNJeHns B Cuay
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cooTBeTCTBMEM KOHCTUTYUUM Poccunckon ®efepaumm, 3aKkoHaM U UHbIM HOPMATKBHbLIM NMPaBOBLIM akTaM
Poccunckon ®epgepaumun. Cornacme Ha BpeMeHHoe NpuMeHeHne MeXxayHapoAHOro 4oroBopa 03Ha4aeT, YTo
OH CTaHOBMTCH YaCTblo NPaBOBOM CUCTEMbI Poccuinckon ®enepauum u NoaNEXNT NPUMEHEHUIO HapaBHe Co
BCTYMMBLUUMYK B CUY MEXAYHAPOLHbLIMW OrOBOPaMU (€CM MHOE CneLmanbHo He Hbli10 0roBopeHo
Poccuiickon ®epepalimeit), NOCKOAbLKY B MPOTUBHOM C/ly4ae BPEMEHHOe NpYMeHeHne nLanock ool
cMbIcs1a. IMeHHOo no3ToMy HY BeHCKas KOHBEHLMA O MpaBe MeXXAYHapo4HbIX LOrOBOPOB, HU PefepasibHbIn
3aKOoH "O mexAayHapoAHbix gorosopax Poccuinckon ®epepaummn” He cogep)xaTt Kakmux-nnmbo nabatmin us
npuvHUMna So6poCoOBECTHOrO BbIMOJHEHNA MEXAYHAPOLHOro 4Or0BOPa B OTHOLUEHWW BPEMEHHOIO
NPVMEHEHUS MeXXAYHAPOLHbLIX OMOBOPOB: Kak CieayeT U3 NyHKTa 2 CTaTbh 25 KOHBEHUUN 1 NYHKTa 3
CcTaTbk 23 PefepalibHOro 3aKoHa, ecJiv B JOroBope He npefycMaTpuBaeTCs MHOe WM COOTBETCTBYIOLMNE
rocyfapcTBa He JOrOBOPMANCE 06 MHOM, BDEMEHHOE NMPUMEHEHNE [OroBOpa MM YacTu LOroBopa B
OTHOLIeHUN Poccuinckon depepalny npekpallaeTcs, eC/iv OHa yBeAOMUT Apyrue rocyaapcTea, Mexay
KOTOPbLIMN BPEMEHHO NPUMEHAETCS LOroBOp, O CBOEM HAMEPEHUN He CTaTb Y4aCTHUKOM A0roBopa.

4.1. PyKOBOACTBYSCb BEHCKOW KOHBEHLMEN O MPaBe MeXAYHAPOAHbLIX LOrOBOPOB W NMOJIOXKEHNAMM
depnepantcHOro 3akoHa "O MmexxayHapogHbix gorosopax Poccunckon ®epepaumm” B nx 6ykBaabHOM
NCTOSIKOBaHWW, OpraHbl My6ANYHOM BNACTU 1 OO/MKHOCTHbIE AnLa Poccuinckon ®enepaumm
nocnefoBaTesIbHO NPOBOAAT MPaBOBYIO MOANTUKY, KOTOPas 3aKN04aeTCs B TOM, YTO NpaBuia BPEMEHHO
NPUMEHSEMOr0 MeXAyHapogHOro JOroBopa CTaHOBATCA YaCTbO MPaBOBOM CUCTEMbI POCCHIACKON
defepaunm U UMEIOT, KaK 1 BCTYNUBLLME B CUITY MEXAYHAPOAHbIe AOroBopbl Poccuinckon ®epepaumm,
NPVOPUTET nepes POCCMNCKUMK 3aKOHaMW NPy OTCYTCTBUM OouLmManbHO onybIMKOBaHHOIO TEKCTa, B TOM
4yncne B C/lyyae, Korga uMm M3MeHseTCs HOpMaTUBHOE CcoflepXaHue npas, cBobon 1 0bsa3aHHOCTEN
4yesioBeKa W rpakgaHuHa.

Tak, NpMMeHeHHOoe B OTHOLLEHWW 3a8BUTeNs No HacTosAwemy feny CornaweHne o nopsagke nepeMeLleHums
hU3mMYecKMmM aMLamMmn TOBapOB A9 IMYHOIO NOJIb30BAHNS HYepPe3 TaMOXXEHHYIO FPaHULLy TaMOXXEHHOro
CO03a N COBEPLUEHMA TaMOXKEHHbIX OMepaLnii, CBA3aHHbIX C X BbIMYCKOM, A0 CUX NOp AENCTBYET Ha
TeppuTopun Poccunckon depepaunn 6e3 opuumanbHOro onybamkoBaHnsa B Ka4eCTBe MMEHHO BPEMEHHO
NPYMEHAEMOro MeX4yHapoA4HOro 4OroBopa: HeCMOTPS Ha NpuHATMe PefepanbHOro 3aKoHa OoT 5 anpens
2011 ropa N 60-93 "O paTudukaunn CornawleHuns o nopsgke nepemMeLleHmnsa husndecKumMn anLamm
TOBapOB AJ11 JINYHOrO NO/b30BaHMS Yepes TaMOXKEHHYI0 rpaHuLy TaMOXXEHHOro COK03a 1 COBEPLLEHNS
TaMOXXEeHHbIX onepaummn, CBA3aHHbIX C UX BbIMYCKOM", He BCTYMWJIO B CUAY, MOCKONbKY Komuccmen
TaMOXXEHHOro Cot3a (Aeno3uTapmemM) A0 HAaCTOALLEro BPEMEHM He Nony4YeHo yBefomaeHune Pecnybamnku
benapycb 0 BbINOJHEHNN HEOOBXOAMMbIX BHYTPUrOCYAAapPCTBEHHbIX MPoLEayp.

C To4kn 3peHuns TpeboBaHui cTaTbn 15 (YacTb 4) KoHCTUTYUMn Poccunckon ®epepauiny BO B3aMIMOCBSA3M C
ee cTaTbaMM 2, 17 (4acTb 1) 1 19 (4acTb 1) BpeMeHHO NpuUMeHseMble MeXXAyHapoaHble LOroBOpsI
Poccuiickon ®epepaLmm no CBOUM LOPUANYECKUM MNOCNEACTBUAM, BAUSHWIO Ha NpaBa, cBoboab! v
0653aHHOCTM YeioBeKa ¥ rpakaaHuHa B Poccunckon depepauun, No CyTU, MPUPaBHMUBAIOTCS K
BCTYMMBLUUM B CUJTY MEXAYHAPOAHLIM AOrOBOpPaM, PaTU(MLMPOBAHHBLIM 1 COOTBETCTBYIOLLMM 06pa3oM
ohmumanbHo onybanKoBaHHbLIM B NOpAAKe, MpeayCMOTPEHHOM (hefepasbHbIM 3aKOHOLATEIbCTBOM.
CnepoBaTenbHO, BPEMEHHO MPUMEHSAEMbIE MEXAYHaPOAHbIE 4OrOBOPLI NOAAexaT onybankoBaHmo
(0bHapoaoBaHMI0) B 0hMLIMaNbHOM NOPSAAKE, Kak 1 MEXAYHAPO4HbIE AOrOBOPbI, BCTYNMBLUNE B CUAY.
Bonpoc 06 ogmLmMansHOM 06Hapo4OBaHUN MEXAYHAPO4HbIX AOrOBOPOB FOCYAapCTBAMU-Y4aCTHUKaMK, B
TOM YUC/Ie BPEMEHHO MPUMEHSEMbIX MEXAYHAPOAHbIX AOrOBOPOB, 3aTparMBaLLnx npaea 1 ceoboabl
4yesioBeKa U rpakAaHuMHa 1 yCTaHaBAMBAKOLWMX NPY 3TOM UHbIE NPaBuaa, YeM NpefyCMOTPEHHbIE 3aKOHOM,
ABNAETCA, MO CMbICly BEHCKON KOHBEHLMMW O NMpaBe MeXAyHapoAHbIX 4Or0OBOPOB, NMPeaMeTOM
BHYTPMIroCy4apCTBEHHOIr0 PeryMpoBaHmns, OCyLLECTBNAS KOTOPOe dpefepasibHbI 3aKOHOAATENb, Kak 3T0
cnepyet n3 ctaten 71 (NyHKT "K"), 84 (nyHKT "a"), 106 (nyHKT "r"), 107 n 108 KoHCTUTYLMn Poccuinckonm
®epepaunmn, obnafaeT ONCKpeLMen B onpeaeneHnn opuLlmnanbHbliX M3gaHni, onybankoBaHme B KOTOPbIX
paccMaTpuMBaeTCs Kak ncnosHeHne tpeboBaHun ctatbn 15 (YacTb 3) KoHCTUTYLMK Poccrintckon
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denepauymn.

B oTAMYMe OT BCTYNUBLLMX B CUITY MEXAYHAPOAHbLIX LOroBOpoB Poccuinckon depepaunm Ha He06X0AMMOCTb
omumanbHOro onybaMKoBaHMA BPEMEHHO NMPUMEHSAEMbIX MeXAYHapPOAHbIX AoroBopoB defepasibHbiM
3aK0HOM "O MexAyHapogHbIx Aorosopax Poccminckon ®epepaummn” NpsiMo He ykasbiBaeTcs. He
npegycMaTpmBaeT ux oguumanbHoro onybnukosaHua n ®epepanibHbiii 3aKoH 0T 14 nioHa 1994 roga N 5-
®3 "O nopsiake onybanMKoBaHMA 1 BCTYMNJIEHUS B Cuy heaepanbHbiX KOHCTUTYLIMOHHBIX 3aKOHOB,
thefiepanbHbiX 3aKOHOB, akToB nanat ®eaepansHoro CobpaHus" (B 4eNCTBYIOLLEN pefakLumn, BBEAEHHOW
depnepanbHbIM 3aKOHOM 0T 21 okTa6ps 2011 roga N 289-13), KOTOpPLI XOTS U yCTaHaBAMBaeT TpeboBaHme
06 ohuumanbHOM oNy6ANKOBaHUN HEe BCTYMMBLUUX B CUY MEXAYHapPOLHbIX 4OFOBOPOB POCCUIACKON
defiepaLnm, HO CBA3bIBAET ero ¢ paTudukauven depepanbHoiM CobpaHueM: cornacHo 4acTu TpeTben ero
CTaTbW 3 MeXyHapoaHble NOroBOPLI, PpaTUMLMPOBaHHbIe PenepanbHbiM CobpaHneM, NybanKyoTCs
OOHOBPEMEHHO C thefiepanbHbIMU 3aKOHaMKM 06 nx paTudUKaLMm; COrlacHo YacTu NepBo ero cTaTbm 4
omumanbHbiM onybmkoBaHneM noboro penepasibHOro 3aKoHa CYMTaeTCs nepeas Nybankauus ero
MoJIHOro TekcTa B "MapnameHTcKom rasete", "Poccuinckoin rasete”, "CobpaHumn 3akoHO4aTeNbCTBA
Poccuinckon ®egepaummn" nam nepsoe pasmelleHue (onybamkosaHme) Ha "OdpurunanbHOM UHTEPHET-
nopTase NpaBoBon UHdopmaummn" (Www.pravo.gov.ru). Mpn 3TOM BK/IOYEHNE B NepeyeHb 0uLmnabHbIX
M3LaHUA COOTBETCTBYIOLLEro MHTepHeT-nopTana, 0bycnoBneHHoe 06 BbEKTUBHLIM U3MEHEHNEM CTPYKTYPbI
NH(MOPMALMOHHOIO MPOCTPAHCTBA B COBPEMEHHbBIX YCI0BUAX, MO3BOASET OCYLLECTBAATL PYHKLMIO
BCeobLLero onoseLeHns 0 NPUHATAN TeX UAN UHbIX HOPMATUBHbIX MPABOBLIX aKTOB U 03HAKOMIEHUS C
HUMK B LUEensx ux obHapogoBaHMA B KOHTeKCTe TpeboBaHua cTtaTen 15 (YacTb 3), 71 (NyHKT "K"), 84 (NyHKT
"a"), 106 (nyHKT "r"), 107 n 108 KoHCcTUTyumn Poccuinckon ®epepaumm € NCNoJb30BaHUEM HOBbIX
NHHOPMALMOHHBLIX TEXHONOMNIA.

Mpwn Takmx 06CTOATENBCTBAX OTCYTCTBME 0MLIMANBHOIO ONy6IMKOBaHUS BPEMEHHO NMPUMEHSEMbIX
MeXIyHapohHbIX orosopos Poccuiickon ®epepaLmm, 3aTparmsaowux npasa, cBoboabl 1 0693aHHOCTH
4yenoBeKa 1 rpaXKhaHnHa 1 yCTaHaBANBAOLWMX NHble MpaBuia, YeM NpefyCMOTPEHHbIE 3aKOHOM, B
n3[aHuAX, onpeaeneHHblx ansa nx obHapoaoBaHusa heaepasbHbIM 3aKOHO4aTENLCTBOM, 03Ha4Yano bbl -
Bonpeku TpeboBaHusam ctaten 1 (4actb 1), 2, 4 (4acTb 2), 15 (yacTn 1, 3 n 4), 17 (4acTb 1), 18 1 19 (4acTb
1) KoHcTuTyumm Poccninckon depepaunn - OTCTYNeHMe OT NPUHLUMNOB NPaBOBOro rocy4apcTsa,
IOPUANYECKOr0 PaBEHCTBA W MPaBOBON ONpefeneHHOCTN Kak He0BX0AMMbIX KOHCTUTYLMOHHBIX KpUTEepreB
3aWnTLl NpaB 1 cBoboA YeNoBeKa 1 rpaXkfaHuHa Ha TeppuTopun Poccuinckon depepaunn, 6e3 yero nx
HenocpeAcTBEHHOE NpuMeHeHue B Poccuinckon ®epepaui HEBO3MOXXHO. OTCYTCTBUE 0(hULIMaIBHOIO
onybIMKOBaHNA TaKMX MeXAYHapoaHbIX 40roBopoB Poccuiickon ®efepaumm He MOXXET ObITb HaaeXxalum
0bpa3omM BOCMOJIHEHO AOBEAEHUEM UX COAEPXKAHUA 0 CBEAEHNA rpakaaH Poccuinckon depepaunm n
APYrux 3aMHTEPeCcoBaHHbIX JIML, UHbIMK CocobamMu, MOCKO/IbKY Hagnexallen rapaHTuen ayTeHTUYHOCTH
TeKCTa MeXxayHapoLHOro AOorosopa v KpPUANYeCKN 3HaYNMbIM NOATBEPXKAEHNEM MPU3HAHUSA TOro Uan
MHOI0 MeXAyHapO4HOro OroBopa YacTbio NPaBOBOM CMCTEMbI Poccnnckon deagepanum MOXeT CYXUTb
TOMBLKO ero ouumansHoe onybankoBaHme.

B yacTHOCTWY, pa3sMeLlleHne TekcTa CornaleHuns, NpMMeHEeHHOro B OTHOLLEHWIN 3as8BUTENA N0 HacTosALWweMy
Aaeny, Ha opMuManbHOM NHTEPHET-CanTe KOMUCCUM TaMOXXEHHOI0 COto3a, NpeAHa3HaYeHHOM COrJlacHO
NYyHKTY 6 peweHnsa MexrocynapcTeeHHoro CoseTa EBpa3minckoro 3KOHOMMYeCKoro coobLiecTsa (BbiCLLErO
opraHa TaMO>XeHHOro coto3a) oT 27 Hoabpsa 2009 roga N 15 "O Bonpocax opraHmnsaumm 4eaTenbHOCTH
KoMmuccum TamMo)XeHHOro cot3a" ans ouumnansHoro onybamkoBaHms peLleHmin u MmaTeprasnoB OpraHoB
TaMOXXEHHOr 0 CO3a, a TakXXe yKasaHue Ha HeobxoanMoCTb NpuMeHeHns 3Toro CornaweHus
TaMOXXeHHbIMKU opraHamu ¢ 1 utona 2010 roaa B nucbMe denepasibHOM TaMOXEHHOW CNY>XObl 0T 29 MIOHS
2010 ropga N 01-11/31847 "O HenpuMeHeHWUW OTAeNbHbIX HOPM TaMOXXEHHOIr o Kofekca PoccMnckom
®epepaumm ot 28 maa 2003 r. N 61-d3" (nyHkT 180), onybankosaHHoM 1 uions 2010 roga B "Poccminckon
razete" N 142 (yTpaTuio cuiy Ha OCHOBaHWUW Nprka3a ®efepanbHON TaMOXXEHHON cybbl 0T 29 nekabps
2010 roga N 2652), X0Ta 1 HanpasneHbl Ha MHPOPMUPOBAHNE 3aUHTEPECOBAHHbIX UL, O 3aKIYEHUN
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LaHHOr0 MeXxAyHapoaHoro forosopa Poccunckon ®egepaunn, 04HAaKO HE MOrYT KOMMEHCUPOBaTb
OTCYTCTBME Haanexalero opuumnansHoro ony6ankoBaHms ero TekcTa.

4.2. Kak HeoQHOKpaTHO yKa3blBan KOHCTUTYLUMOHHbIN Cya Poccninckon Pepepaunn, n3 TpebosaHmin ctaTen
1 (4acTb 1), 2, 17 (vacTb 1), 18, 19 1 55 (4actu 2 n 3) KoHCTUTYUmMm Poccuinckon ®egepauum BelTEKAET, 4TO
M3MEHeHne 3aKOoHOoAAaTeNleM paHee YCTaHOBNEHHbIX YCI0BMI peanun3aLuum npas u csobos A0KHO
OCYLLeCTBAATLCA C COB0AEHMEM NPUHLMMAE MOAAEPXKAHUS AOBEPUS FPaXK[aH K 3aKOHY 1 LeNCTBUAM
rocyfapcTBa, KOTOPLIN NpeanosaraeT COXpaHeHne pasyMHon CTabnnbHOCTU NPaBOBOro peryanpoBaHus u
HeLoNyCTUMOCTb BHECEHUS NPOU3BOJIbHbLIX U3MEHEHWUI B AECTBYIOLLYI0 CUCTEMY HOPM (NOCTaHOBMIEHNS OT
24 mana 2001 roga N 8-, o1 29 aHBaps 2004 roga N 2-, ot 20 anpens 2010 roga N 9-11, ot 20 nions 2011
roga N 20-Mwn gp.).

3HayeHne faHHOro npuHumMna, 6e3ycsioBHO, He OrpaHMYMBAETCA TOJIbKO Chepoit COBCTBEHHO
3aKOHOAATENbHOrO PeryanpoBaHns, HO B NMOJHON Mepe OTHOCUTCS U K AeACTBUSAM rOCyLapCTBa, CBA3aHHbIM
C 3aKJI0YEHNEM U UCNOJIHEHNEM MeXAYHapoHbIX AoroBopos Poccuinckon ®epepaumun. B cuny storo
HernocpenCcTBEHHOW peanun3auny Ha Tepputopum Poccrinckon denepaumv NonoXXeHUn BpeMeHHo
NpMMEeHAeMoro MexayHapoLHoro gorosopa Poccuinckon ®efepalimm, 3aTparusatoLlero npasa, csoboabl u
06543aHHOCTM Ye0BeKa W rpaXkAaHWHa 1N YCTaHaBMBAOLWEr0 NPM 3TOM MHbIE MpaBua, Yem
npeaycMOTPEHHbIE 3aKOHOM, B 00653aTeNbHOM Nopaake A0/HKHO NpeALlecTBOBaTh ero ouLnansHoe
ony6sMKoBaHWe, MOCKOJIbKY B MPOTUBHOM Cy4ae rpa)kaaHam Poccuickon degepauum (MHOCTpaHLAM,
nuuam 6e3 rpaxxaaHcTea) Bonpekn TpeboBaHMAM NpUHLMNG NOALEPXKAHMS LOBEPUS K 3aKOHY U AEACTBUAM
rocyfapcTBa, Mo CyTuW, 0TKa3blBanocCb 6bl B BO3MOXHOCTIN CBOEBPEMEHHOI0 A0CTYMNa K NOAHON U
LOCTOBEPHON MH(OPMaLLMKN O COAEPXKaHNN TaKoro MeXAyHapoaHOro 4orosopa, 6e3 4ero HeBO3IMOXXHO
KOHCTUTYLIMOHHO 060CHOBaHHOE OXMAAHWE yBaXXeHUs U cobnoieHns BAacTaMu npas 1 cBobo Yenoseka u
rpaxgaHuHa.

HeobxoammocTb ouLnmansHoro ony6ankoBaHMs BpEeMEHHO NMPUMEHSAEMbIX MeXAYHapOAHbLIX 4Or0BOPOB
Poccunckon ®epepaLmm, 3aTparmsatoLLmx npasa, cBo60bl 1 0693aHHOCTY YeI0BEKA U FpaXKAaHVHa 1
yCTaHaBANBAIOLLMX MPU 3TOM UHbIE MPaBuUa, YeM NPeLyCMOTPEHHbLIE 3aKOHOM, ANKTYeTCS U TpeboBaHUsMU
onpenesieHHOCTU, ACHOCTW, HeBYCMbICIEHHOCTU NPaBOBON HOPMbI 1 €e COrlaCcOBaHHOCTH C CUCTEMON
LEeNCTBYIOLLEro NpaBoBOro pPeryampoBaHns, BbIBOAUMbBIMU U3 KOHCTUTYLMOHHbLIX MPUHLAMOB NPaBoBOro
rocyfiapcTBa, BEPXOBEHCTBA 3aKOHa, IOPUAMNYECKOr0 PaBEHCTBa U CpaBe/IMBOCTM (MOCTaHOBAEHMS
KoHcTtuTtyumoHHoro Cyga Poccunckon ®epepaunn ot 25 anpens 1995 roga N 3-M, ot 15 miona 1999 roga N
11-M, ot 13 pekabpsa 2001 roga N 16-M, oT 14 Hoabpsa 2005 roga N 10-M, ot 21 axneapsa 2010 roga N 1-Mw
Ap.).

Mo cmbicny cTaTen 4 (YacTb 2), 15 (vactn 1, 3 n 4), 17 (4acTb 1) n 19 (4actn 1 1 2) KoHCTuTtyumm
Poccuiickon ®epepaLimmn, 06yCNOBAEHHbIN YKa3aHHbIMU KOHCTUTYLUOHHBIMU NPUHLMNAMUN KpUTEPUIA
thopManbHOW onpefeseHHoCTH U HENPOTUBOPEYNBOCT HOPMaTUBHOMO NPaBOBOIro PeryMpoBaHuns
pacnpocTpaHAeTCa 1 Ha NpasBuia (HOPMbI) BPEMEHHO NPUMEHSAEMbIX MEXAYHAPOLHbIX LOrOBOPOB
Poccuiickon ®epepaumm, NnpegMeToM KOTOPbIX ABAAIOTCSA NpaBa U cBoOOAbl YesloBeKa 1 rpaxAaHuHa U
KOTOpble, Hapsdy C u3fasaeMbiMn B Poccminckon ®efepauii HOPMaTUBHbLIMW NPaBOBbIMU aKTaMu,
3aTparvBatnoLlmmmn npasa, coboabl M 0693aHHOCTU YeoBeKa 1 rpaXkfaHuHa, AOJKHbI NogiexaTb
NPVMEHEHUIO HE paHee YeM nocsie nx onybanKoBaHUS B 0MLMaNbHOM NopsaKe. B NpoTUBHOM Ciyydae Kak
obnafaTenn COOTBETCTBYIOLLMX NpaB, cBoboA 1 0ba3aHHOCTEN, Tak 1 CybbekTbl NybanyHon BRacTu
CTaBWIUCH Bbl B MOJI0XKEHME, MPW KOTOPOM rocyAapcTBo, Tpebys oT Hux cobmoneHnsa KoHCcTuTyuum
Poccuiickon ®epepalimmn 1 3aKoHOB (cTaTbs 15, 4acTb 2, KoHCTUTYLMK Poccuinckon ®epepaumm), Camo He
Bb1s10 661 CBA3AHO HEO6X0ANMOCTLIO 06HapPOAOBaHNSA BPEMEHHO MPUMEHAEMBIX MEXAYHAPOLHbIX
LOrOBOPOB, 3aTparnBatoLmx npaea, cBoboabl 1 06583aHHOCTY YenoBeKa U rpakAaHuHa n
yCTaHaBAMBaOLWMUX MPU 3TOM UHbIE MpaBuJia, Yem NpefycMOTPEHHbIE 3aKOHOM, Ha TeX Xe YCJI0BUSAX,
KOTOpble ABAAITCA 0653aTeNbHbIMK 4119 3aKOHa 1 J1l060ro MHOro HOPMaTUBHOIO MPaBOBOrO akTa,
3aTparvBatoLLero npasa, cBoboabl 1 0643aHHOCTM Ye0BeKa U rpaXkAaHWHa, 4To, No CyTn, 06eCCMbIC/IMBaANO0
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Obl KOHCTUTYLIMOHHOE TpeboBaHMe nx oduLnanbLHOro onybankoBaHms.

B CBA3M C 3TUM MpU OLEHKE NpeanpPUHUMAEMbIX FOCYAAaPCTBEHHLIMU OpPraHaMmn 1 NX LOMKHOCTHbLIMU
JIMLaMKn yCUanMin No AoBeAeHnto MHopMaLMm 0 BPEMEHHO NPUMEHSAEMbIX MeXAYHaPOAHbLIX LOroBopax
Poccuiickon ®epepaumm ao BceobLlero CBeAeHNs, B TOM YACSIE C MCMOJIb30BAHNEM COBPEMEHHbIX
MH(OPMALIMOHHBIX TEXHOOMMIA, KOTOPbIE CaMun No cebe He MOryT He 3aC/1yXUBaTb NOAAEPXKY 1
0000peHNst C TOYKMN 3PEHNS UCMOJIHEHUS MPeayCMOTPEHHOW cTaTheln 24 (YacTb 2) KoHCTUTYLMn
Poccuiickon ®epepaumm 0683aHHOCTM obecrneyveHns Kaxx4oMy BO3MOXKHOCTU 03HAKOMAEHMUS C
NOKYMEHTaMM U MaTepuaaaMn, HeNnoCcpeacTBEHHO 3aTparMBaloLWUMK ero npasa 1 ceoboabl, HeobxoanMo
Y4UTbIBATb, YTO €C/IM TaKMe AOroBOpbl U3MEHSAIOT HOPMaTMBHOE COAEPKaHMe npas, cBoboa 1
0653aHHOCTEN YeNoBeKa M rpaXkAaHWHa, TO OHW, TaK Xe Kak 1 BCTYNUBLUME B CUJY MeXYHapoLHble
norosopbl Poccuinckon depepauun, 6e3 opuumanbHoOro onybankoBaHusa He JOJKHbI MOANEXaTb
BHYTPMIroCy4apCTBEHHOMY MPUMEHEHUIO.

VMIHoe 03Ha4ano 6bl, 4TO B OTCTYMNJIEHME OT 3aKpeneHHbiXx B KoHCTUTYuumn Poccuinckon ®epepaumm
MPVHLMNOB NPaBOBOro rocyAapCTBa, BEPXOBEHCTBA 3aKOHA, IOPUANYECKOro PaBeHCTBA M CNPaBeanBoOCTH
N BbITEKAKOLWMUX M3 3TUX NPUHLMMNOB TpeboBaHNA Noaaep)XxaHna [OBEPUS rPpaXkAaH K 3aKOHY U AeNCTBUAM
rocyfapcTea u popMasibHON onpeaeneHHOCT HOPMaTUBHOIO NPaBOBOIr0 PeryanpoBaHus B Poccumnckom
depepaumm fonyckanoch 6ol BpeMeHHOe NpUMeHeHe MeXAyHapoAHbIX AOrOBOPOB, 3aTparusatLLnx
npaea, cBo60abl 1 0643aHHOCTM YE0BEKA U FpaXkAaHWMHa 1N YCTaHaBAMBAOLWMX NPW 3TOM MHbIE NPaBWAa,
4eM NpeayCMOTPEHHbIe 3aKOHOM, 6e3 ux odumumansHoro onybnmkosaHms, HECOBMECTUMOE C
KOHCTUTYLIMOHHBIMW 0043aHHOCTAMYM roCcyAapcTBa Npu3HaBaTh, CO6M0AaTL M 3alUMWaTh NpaBa 1 cBoboabl
4yesioBeKa U rpa)kAaHnHa U OXpaHATb 4OCTOMHCTBO JINYHOCTMW.

4.3. TakumM 0bpa3om, NyHKT 1 cTaTbu 23 OefepansHOro 3akoHa "O MexAyHapoAHbIX LOroBopax
Poccninckon degepaumn” He NpoTMBOPEYNT KOoHCTUTYUMN Poccninckon degepaumm, MOCKOAbKY - MO CBOEMY
KOHCTUTYLIMOHHO-NPABOBOMY CMbIC/TY B CUCTEME AENCTBYIOLLEro HOPMaTUBHOMO PEryanpoBaHns - He
npeanofaraeT BO3MOXXHOCTb BPEMEHHOI0 NpuMeHeHus B Poccninckon depepaunn MexayHapoaHoro
L0roBopa (MM 4acTn MeXXayHapoaHoro goroesopa) Poccuiickon ®efepaumm, 3aTparmBaloLlero npasa,
cBoboabl 1 0643aHHOCTM YenoBeKa N FpaKAaHMHa 1 yCTaHaBAMBAIOLWLErO MPK 3TOM UHbIE NpaBWa, Yem
nNpenycMOTPEHHbIE 3aKOHOM, 6e3 ero odmumanbHOro onybankoBaHums.

[JaHHbIA BbIBOA He 0CBODOXKAaeT hefepanbHOro 3aKoHoAaTeNns oT HeobX0AMMOCTM YCTaHOBIEHNS B
KpaTyanwune Cpoku nopsanka opuumnansHoro onybnKoBaHNs BPEMEHHO NMPUMEHSAEMbIX MEXAYHaPOAHbIX
L0roBopoB Poccuickon ®epepaunm B COOTBETCTBUN C TpeboBaHnAMU KOHCTUTYLMN POCCMCKON
defepaumm 1 € y4eTOM HacToswero NocTaHOBAEHMA, B TOM YMCae NOCPeaCcTBOM MCMO/b30BaHNS 41
ohmumanbHOro onybanMKoBaHNA TakKMx MeXXAYHapoaHbIX 4OFrOBOPOB HapsAAy C TPaANLMOHHBIMU U NHbIX
BO3MOXXHOCTEN COBPEMEHHOIr0 MHOPMALIMOHHOI0 NPOCTPaHCTBA. [J0 BHECEHNS COOTBETCTBYOLLMNX
N3MEHEHUN B OENCTBYIOLWEE NPaBOBOE PErynpoBaHMe BPEMEHHO NpuMeHsaeMble Poccuinckon ®epepaumen
B COOTBETCTBUM C NYHKTOM 1 cTaTbu 23 ®efepantbHOro 3akoHa "O MexayHapoaHbIX LOroBopax
Poccuinickon ®epepaummn" MexayHapoaHble 10roBOpbI, 3aTparveatoLwme npasa, cBoboabl 1 0653aHHOCTH
4yesioBeKa U rpakAaHuHa 1 yCTaHaBAMBaloLWMe NPy 3TOM UHbIE MPaBuIa, YeM NPesyCMOTPEHHBIE 3aKOHOM,
nogaexat ouumansHoMy onybankoBaHMo B MOpsAAKe, NpeaycMoTPeHHOM nyHKTammn 1 n 2 ctatbn 30
AaHHoro ®efepasibHOr0 3aK0Ha A5 BCTYMMBLUMX B CUTY MEXAYHAPOLHbIX LOrOBOPOB POCCMICKON
®epepaumnm, nnbo B Nopsake, NpefyCMOTPEHHOM YacTbio TpeThel CTaTbM 3 1 YaCTbio NEPBON CTaTbM 4
depepansbHOro 3akoHa "O nopsake onyb6anMKoBaHMS 1 BCTYNEHUS B CUy dpeaepanbHbiX KOHCTUTYLIMOHHbIX
3aKOHOB, (hefiepasibHbIX 3aKOHOB, akToB NanaT ®enepanbHoro CobpaHua" ons MexxayHapoaHbIX
JI0roBOPOB, paTnuLMpoBaHHbIX PegepanbHbiM CobpaHuem.

Mpr3HaHue NyHKTa 1 cTaTbu 23 PenepasibHOro 3akoHa "O MexAyHapo4HbIX A0roBopax Poccmnckom
depepaummn" He npoTuBopevanm KoHCTMTyumm Poccminckon ®degepau B ero KOHCTUTYLMOHHO-NPaBOBOM
NCTOJIKOBaHNW, COAEPXKALLEMCA B HAacToALWEeM [10CTaHOBNEHUN, HE CTAaBUT NOA COMHEHNE 06583aHHOCTb
Poccuiickon ®epepaummn fobpocoBecTHO cob04aTb B MEXIOCYAAaPCTBEHHbLIX OTHOLLIEHUSAX
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obLenpu3HaHHbIA NPUHLMN MEXAYHapoaHOro npaea pacta sunt servanda (cTtaTbu 26 1 27 BeHckon
KOHBEHLMM 0 NpaBe MeXAYHapOAHbIX 4OrOBOPOB) 1, MO 06LLEMY NPaBUJTY, HE MOXET CIYXUTb
onpasAaHneM Asa HemcnosHeHna Poccuinckon ®epepaumen 0643aTenbCTB, BbITEKAIOWMX N3 BPEMEHHO
NPYMEHAEMbIX el MeXyHapOAHbIX 4OrOBOPOB, B OTHOLEHUSAX C APYrUMKU rocyaapCTBaMmn-y4acTHUKaMun B
CBSI3U C OTCYTCTBMEM BHYTPUIrOCYAapPCTBEHHOMO 0hnLMaabHOro onybamkoBaHMsa TakMx LOrOBOPOB.
Onpepnensis Ha OCHOBaHUM NyHKTa 12 YacTu nepBon cTaTbk 75 ®efepanbHOro KOHCTUTYLMOHHOIO 3aKOHa
"0 KoHcTuTyumnoHHom Cyae Poccuinckon ®enepauun” Bo B3aMMOCBA3M C ero cTaTbsMu 79 n 80
0cobeHHOCTUN UCMoNHeHns HacToswero MNoctaHoBneHMs, KoHCTUTyumoHHbIn Cya Poccuinckon ®egepaumm
CcYnTaeT HeobXOANMBLIM YCTAaHOBUTb TPEXMECSYHBIN CPOK A5 3aKOHOAATENbHOr0 yperyanpoBaHmsa nopsaka
omumanbHOro onybaMKoBaHMA BPEMEHHO MPUMEHSAEMbIX MeXAYHaPOAHbIX AOroBOpoB Poccuinckon
depepaumm, KOTOPbIMK 3aTparMBaloTCs Npasa, cBo6oAbl 1 06593aHHOCTY YeNnoBeKa U rpaXkaaHnHa v npu
5TOM YCTaHaBJIMBAOTCA UHbIE MPaBWIa, YeM NpPeLyCMOTPEHHbIE 3aKOHOM. B TeyeHne TOro e Cpoka
L0JKHO BbITb 3aBEpPLUEHO OuLManbHOEe onyBIMKOBaHNE TakMX MeXAYyHapPOAHbIX A0roBOpOB Poccuinckom
depepaumm. Mo ncTeveHnn yKasaHHOro cpoka tobble BDEMEHHO MPUMEHSEMbIE MEXAYHAPO4HbIE
noroeopbl Poccuinckon ®enepauun, KOTopble 3aTparneatoT npasa, cBoboabl N 0643aHHOCTN YenoBeKa u
rpakaaHuHa 1 yCTaHaBAMBAOT NPU 3TOM WHbIE NMpaBWa, YeM NPeayCMOTPEHHbIE 3aKOHOM, - B CUJTY
OTHOCALLMUXCA K OCHOBaM KOHCTUTYLMOHHOIO cTposa Poccuinckon ®epepalmm npuHLmMna npasBoBom
onpeneneHHoCcTn 1 TpeboBaHN K MOPSAKY BBEAEHNS B A€ACTBME HOPMATUBHbLIX MPaBOBbIX aKTOB,
3aTparmBatolmx npasa, cBoboabl 1 06593aHHOCTM YeSI0BEKA U FPaXkAaHWHa, - He MOTYT NPUMEHATLCSA
fanee, ey oHM He onybamMkoBaHbl opuLManbHO Ans Bceobliero ceeaeHmns.

icxons 13 M3N0XKEHHOro 1 pyKOBOACTBYACh CTaTben 6, YaCTblo BTOPOW cTaTbu 71, cTaTbamu 72, 74, 75, 78,
79, 80 n 100 ®epepanbHOro KOHCTUTYLMOHHOIO 3akoHa "O KoHcTuTyumnoHHoMm Cyae Poccuinckonm
®epepaumnn”, KoHCTUTYyumoHHbIn Cya Poccminckon ®epepaumm

NMOCTAaHOBMUI:

1. Mpwn3HaTb NyHKT 1 cTaTbn 23 GepepasibHOrO 3akoHa "O MeXxayHapoAHbIX AOroBopax Poccninckon
depepaummn" B HacTun, AONYCKAOLLEN BPEMEHHOE NMPUMEHEHMNE A0 BCTYMIEHNSA B CUY MEXAYHAPOAHOM0
A0roBopa (1m 4acTn MexayHapoaHoro gorosopa) Poccuinckon ®egepaumm, 3aTparvmeatoLLlero npasa,
cB0ob0abl U 0643aHHOCTM YeNoBeKa N FrpaXKAaHWHa 1 yCTaHaBAMBAIOLLErO MPK 3TOM UHbIE NPaBuia, Yem
npenycMoTpeHHbIe 3aKOHOM, He npoTuBopedanm KoHCTMTyumm Poccminckon ®degepaunm, NoCKoONbKY
copepxalleecs B HEM MOJIOXKEHME - M0 CBOEMY KOHCTUTYLIMOHHO-NPAaBOBOMY CMbIC/TY B CUCTEME
[AENCTBYIOLLLEr0 HOPMATUBHOIO NMPaABOBOr0 PErY/IMPOBaAHMSA - He MpeanosaraeT BO3MOXKHOCTW NMPUMEHeHMS
Takoro MeXxayHapoLHOro AoroBopa (unam 4acTu mexayHapoaHoro gorosopa) B Poccuiickon ®enepaumm
6e3 ero othmumansHoro onybaMKoBaHUS.

2. KOHCTUTYLMOHHO-NPaBOBOM CMbICA NyHKTa 1 cTaTby 23 PefepasnbHOro 3akoHa "O MeXxAyHapoaHbIX
porosopax Poccuinckon ®egepaumnmn”, BbISBAEHHBIN B HACTOSAWEM [10CTaHOBNEHNI, ABASETCS
obweobsa3aTeNnbHbIM, YTO NCK/OYAET tob0oe NHOe NCTOIKOBAHME ero NoJIOXKEHN B NPaBONPUMEHNTENbHOW
npakTuke.

3. ®enepasibHOMY 3aKOHOLATEO HAANEXUT B TPEXMECSAYHBIN CPOK YCTAaHOBUTL NOPAAOK 0ULMNANIBHOIO
onybnKOBaHNS BPEMEHHO NPUMEHAEMbIX MEXAYHAPOAHbIX 4Or0BOPOB Poccminckon ®epepaum, KOTOPbIMM
3aTparmBatoTca npasa, cBoboAbl U 06493aHHOCTM YeNOBEKA U FPpaXKdaHWHa 1 NPy 3TOM YCTaHaBMBAOTCS
WHble NpaBWJia, YeM NpefyCMOTPEHHbIE 3aKOHOM. B TeyeHne TOro )Ke Cpoka A0JKHO BbiTb 3aBepLIEHO
omumanbHoe onybMKoBaHNE TaKMX MEXAYHAPOAHbIX LOroBOpoB Poccuinckon depepaunn.

Mo ncTeyeHUn yKazaHHOro Cpoka tobbie BpeEMEHHO NPUMeEHSIEMble MeXAYHAaPOAHbIe A0roBOpbl Poccuinckon
depnepalmm, KOTOpbIE 3aTparmsatoT npaea, cBo6oAbl 1 0693aHHOCTY Yesl0BEKa U rpakAaHuHa U
yCTaHaBAMBAOT NPY 3TOM MHbIE NPaBuUIa, YEM NPESYCMOTPEHHbLIE 3aKOHOM, HE MOIYT NPUMEHATLCS Aanee,
€C/In OHM He onybamKoBaHbl opuLMansHO a5 Bceobuiero ceefeHms.

4. MNpaBornpuMeHunTebHbIE peLleHuns, MPUHATbIE B OTHOLWIEHUM rpa)kaaHnHa Ywakosa Arops OMuTpresmnya
Ha OCHOBaHWW NyHKTa 1 cTaTbk 23 PeaepasibHOro 3akoHa "O MexayHapoAHbIX 4OroBopax Poccminckonm
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®epnepaumm” B UICTOJIKOBAHMY, PacxXxogALLEMCS C er0 KOHCTUTYLMOHHO-MPaBOBbIM CMbIC/IOM, BbISIBJIEHHbIM B
HacToswweM MNocTaHOBMEHMM, NoAaexaT NnepecMoTpy B YCTAaHOBJIEHHOM NopsaakKe, ecau a5 3TOro HeT
APYrnX NpensaTCTBUN.

5. HacTosuwee NMocTaHOBNAEHME OKOHYATENLHO, HE MOANEXNT 06)Ka0BaHWIO, BCTYNAET B CUY HEMEANEHHO
nocne npoBo3rialleHns, 4eNCTByeT HENOCPEACTBEHHO U He TpebyeT NoATBEPKAEHUSA APYrUMK OpraHaMu
N 0OJKHOCTHBLIMU L aMU.

6. HacTosuee MNocTaHOBAEHME MNOANEXMNT HE3aMeaANUTeNbHOMY 0nybanKoBaHMO B "POCCMINCKON raseTe" un
"CobpaHum 3aKoHoaaTenbCTBa Poccuinckon depepaunn”. NMoctaHoBAEHNE OOKHO BbITb 0NYy6/IMKOBAHO
Takxxe B "BecTHMKe KoHcTuTyumoHHoro Cyaa Poccuinckon denepaunn”,

KOHCTUTYLMOHHbIN Cy A,

Poccninckon depepaunmn

N 8-

Ocoboe MHeHne

cynbn KoHctutyumonHoro Cypna

Poccunckon ®egepalimm

.AXXnnuHa

Paspgensas BblBO4 0 HAPYLIEHUN KOHCTUTYLMOHHBIX NpaB rpaxaaHuHa U.[.Ywakosa npuMeHeHnem B ero
nene nyHkta 1 ctatbu 23 ®efepansHOro 3akoHa "O MexayHapoaHbIX AOroBopax Poccumnckonm
depnepaummn”, BMECTe C TEM B COOTBETCTBMM CO CTaTben 76 PenepasibHOr0 KOHCTUTYLIMOHHOMO 3akoHa "0
KoHcTuTyumoHHoM Cyne Poccuinckon ®epepaummn” 3as88a510 0 Hecornacum ¢ NocTaHoOBIEHMEM
KoHcTuTyumoHHoro Cyaa Poccuinckon ®epepaumm ot 27 mapta 2012 roga N 8- no cnegyowmm
OCHOBaHMAM.

1. M'paxpanuH U.O.Ywakos npu nepemelteHun 10 uonsg 2010 roga Ha TeppuToputo Poccuinckon
denepauymy TOBApPOB A0S JIMYHOIO NONb30BAHMS YNIATUA TaMOXEHHYIO MNOLWWJIMHY U Hanor B pa3smepe 1529
pyb. 78 Kon., KOoTopbi HblN onpeaeneH TaMOXEHHbIM OpraHoM B COOTBETCTBMM C TpeboBaHMAMY
Tamo)xeHHOro kogekca Poccunckon ®epepaumm n MNonoXxeHUs 0 NPUMEHEHNN eANHbLIX CTaBOK TaMOXKEHHbIX
NOLUJIVH, HAJIOrOB B OTHOLLEHMM TOBAPOB, NEPEMELLAEMbIX YEPE3 TaMOXEHHYI0 rpaHuLy Poccuinckonm
depnepaumm GUINYECKNMK AMLAMKU SIS JINYHOTO N0Sb30BaHUsA. OQHAKO B NOCAEeAYIOWEM TaMOXKEHHbIN
opraH npenbvsasun U.[.Ywakosy TpeboBaHMe 0 BbiMJaTe HEAOMMKM MO TaMOXXEHHBIM MJIaTeXaM U MeHN 3a
NX NPOCpPoYKy B cymme 46 769 pyb. 1 Kon., KoTopoe 6b1s10 yA0BAETBOPEHO PELLEHNEM MUPOBOIrO CyabMl OT 5
masn 2011 ropa, ocTaBJieHHbIM 6e3 3MeHeHMs onpeaeneHnem panoHHoro cyaa oT 1 ceHTsbps 2011 roaa.
Mpw BO310XXKEHUN 0683aHHOCTU MO yriaTe AOMOJHUTENbHbIX MNaTEXEN N NPUMEHEHUN CaHKLUUN 33
NPOCPOYKY ee UCMOSIHEHWUS NPaBONPUMEHNTENbHbIE OpraHbl UCXOLUN N3 HAJINYNA BPEMEHHO
npumeHsemoro ¢ 1 uons 2010 roga MexxayHapoHOro Aorosopa, npeaycMaTpuBatollero 6onee BbiCOKMe
CTaBKMN TaMOXXEHHbIX NaaTexel, ycTaHoBeHHble CornaweHnem mexay MpaBuTenscTBOM Poccuinckon
depepaumnn, NpasutenscteoM Pecnybnnkn benapych u MNpasutensctBoM Pecnybnnku KasaxcTaH ot 18
nioHs 2010 roga. HecMoTps Ha TO, 4TO yKasaHHoe CornaweHne patuguumpoBaHo ®efepanbHbiM 3aKOHOM
N 60-®3 nnwb 5 anpens 2011 roga n 40 HaCTOAWEr0 BpEMEHN ohuLmansHO He onybanKoBaHo,
NPaBONPUMEHUNTESIbHbIE OPraHbl HE HaLLIW NPENATCTBUA 18 ero NPUMEHEHMNSA K TAaMOXXEHHbIM
NpPaBoOTHOWEHNAM, nMeBLwMM MecTo 10 niona 2010 roga.

OcHoBaHMeM 15 3TOro NoC/ay»XXnJio OCNOPEeHHOe 3asABMTEeNEM MOJIOXKEHMe NMyHKTa 1 ctaTbn 23
depnepanbHOro 3akoHa "O MexxayHapoAHbix gorosopax Poccuinckon ®epepaumm”, CornacHo KOToOpoMy
MeXAYHapOo4HbIA AO0roBOP MM 4YacTb AOrOBOPa A0 €ro BCTYMEHUS B CUY MOFYT NPUMEHATbLCS
Poccuinckon ®epepalmein BpeMEHHO, eC/iM 3TO NPeayCMOTPEHO B AOr0BOpe Uian ecan 06 3Tom Bbina
LOCTUTHYTa [OrOBOPEHHOCTbL CO CTOPOHaMK, NoAnucaswnmMm gorosop. C npuMmeHeHneM 0CrnopeHHOro
3aKOHOMOJIOXKEHNA B €ro fesie 0 B3bICKaHUN HELOMMKW 1 MEHWN M0 TaMOXKEHHbIM NnaTeXaM U CBA3bIBaeT
HapyLleHne CBOUX KOHCTUTYLMOHHbIX npas W.[1.Y1wakos.
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Kak cnegyet u3 ctaten 74, 96 n 97 GenepasibHOr0 KOHCTUTYLMOHHOMO 3akoHa "O KoHcTuTyumnoHHoM Cyge
Poccuinckon ®epepaummn”, nposepss no xanobam rpaxaaH KOHCTUTYLMOHHOCTb 3aKOHOMOJIOXKEHNNA,
NPVMEHEHHbIX B KOHKPETHOM AeJie 1 3aTparmBatoLLnX KOHCTUTYLIMOHHbIE NpaBa U cBoHOAbI, Ha HapyLleHune
KOTOPbIX CCbl1I@aeTCs 3aaBMTeNb, KOHCTUTYUMOHHBIA Cya Poccuinckon ®efepaumm npuHUMaeT
NMOCTaHOBJIEHNE TOJIbKO MO NpeaMeTy, YKa3aHHOMY B Xafobe, 1 MnLWb B OTHOLLEHME TON YacTu akTa,
KOHCTUTYLIMOHHOCTb KOTOPOW NOABEPraeTCs COMHEHNIO, OLLEHNBasA Kak ByKBanbHbIA CMbICH
pacCMaTpMBaAEMbIX 3aKOHOMOOXXEHWIA, TaK 1 CMbIC/, MPUAaBaEMbIN UM OMLIMANbHBIM U UHbIM
TOJIKOBAHMEM UAN CIOXKMBLUENCS MPAaBONPUMEHUTENbHON NPaKTUKON, @ TakXXe UCXOAA N3 X MecCTa B
CMCTEMEe NPaBOBbIX HOPM, He Byay4mn CBA3aHHbLIM NPU MPUHATUN PELLEHNS OCHOBAHUSMM 1 [OBO4AMU,
N310)KEHHbIMK B XXaJiobe.

B LaHHOM cjly4ae KOHKPETHbLIM LesioM, B KOTOPOM NMpUMEHEeHO OCMOPEeHHOe 3aKOHOMOJIOXKEHME, ABUI0Ch
[EeN0, BO3HMKLLEE N3 TaMOXXEHHbIX MPaBOOTHOLWEHWIA. [Py 3TOM NPaBONPUMEHNTESIbHON NPAKTUKON
JN@aHHOMY 3aKOHOMOJIOXKEHUNIO NPUAAH CMbIC/, KOTOPLIA HE MPOCTO 3aTPOHYJI NpaBa 1 0653aHHOCTYH
3a8BUTENA, HO 1 YXYLLWW €ro nojoXXeHue B cepe TaMOXKEHHbIX MPaBOOTHOLLEHUI NOCPEeACTBOM
BO3J10)KeHMA 0693aHHOCTU ynnaTbl LOMOJHUTENbHBIX CYMM CBEPX Pa3MepoB, yCTaHOBAEHHbIX B
COOTBETCTBMUM C TaMOXEHHbIM KOAEKCOM Poccuiickon ®epepaumm npasuiaMn gnsa onpeneneHuns
TaMOXEHHbIX MOLLJINH U HAaNOroB, N MPUMEHEHNS OTBETCTBEHHOCTU 3@ UX HEYMAaTy B YCTAHOBJIEHHbIN
CPOK.

2. KoHcTuTyumuoHHbIn Cya Poccuinckon deaepauum paccMoTpen aeno no xanobe W.A.Ywakosa
6e30THOCUTENBHO K 3TM 06CTOSATENbCTBAM €ro KOHKPETHOMO Aesla, BO3HUKLLErro N3 TaMOXEHHbIX
npasooTHoWeHW. COOTBETCTBEHHO, B OCHOBY €r0 BbiBOAA O KOHCTUTYLMOHHOCTU OCMOPEHHOI0
3aKOHOMON0XKEHNS NosoXXeHo TpebosaHme YacTu 3 ctaTbh 15 KoHCcTUTyuumn Poccuinckon depepauuu,
COrnacHoO KoTopoMy Nitobble HOpMaTMBHbIE NMPABOBLIE aKThl, 3aTpParMBatLne npasa, cBo6oabI U
0643aHHOCTM YesloBEKA U rpakAaHuHa, He MOryT MPUMEHSATLCA, eC/IM OHW He onybanKoBaHbl 0hnLManbHO
Ans Bceobulero ceegenuns. C yyeTom 3Toro obuiero TpeboBaHNa 1 B3aMMOCBA3aHHbIX C HUM
KOHCTUTYLMOHHBIX NOJI0OXKEHWI (CTaTbsa 1, 4acTb 1; cTaTba 2; cTaTbd 15, YacTn 1, 2 n 4; ctaTbs 17, YacTb 1;
CTaTbs 18; cTaTbs 19, yacTb 1; ctathd 21, yacTb 1, KOoHCTUTYumMm Poccminckon ®egepaunm) u BbISBJIEH B
HacTosLeM [MoCTaHOBAEHUN KOHCTUTYLLMOHHO-NPaBOBON CMbIC/ NyHKTa 1 cTaTbn 23 OefepasibHOrO 3aKOHa
"0 mMexayHapoaHbIX goroBopax Poccuinckon degepaunn”, Kak He npeanonaratowmi 6e3 opuymansHoro
onybJIMKOBaHNSA BO3MOXXHOCTN BPEMEHHOIO NMPUMEHEHMNS [0 BCTYMIEHNS B CUJTY MEXAYHaPOLHOro
[0roBopa, 3aTparueatoLlero npaea, ceoboabl 1 0653aHHOCTN YeN0BEKA W rPaXKaaHnHa 1
yCTaHaBJ/IMBAOLLLEro NMpu 3TOM WHbIE NpaBuia, YeM NpefyCMOTPEHHbIE 3aKOHOM.

Cama no cebe HeobxoaMMoCTb 0bpalleHns NP NPOBEPKE KOHCTUTYLIMOHHOCTM OCMOPEHHOI0
W.0.YWwaKoBbIM 3aKOHOMOJIOXKEHMUS K YKa3aHHbIM HopMaM KoHCTuTyummn Poccninckon ®efepalimm COMHEHWI
He BbI3biBaeT. OQHaKO C y4eTOM Cneundurkn KOHKPETHOro Aesia 3ad9BUTens BpaL Jin aprymeHTaumsa co
CCbIJIKOM Ha HUX ABNSETCS AOCTAaTOYHON, @ BbIBOA, O KOHCTUTYLIMOHHOCTU OCMOPEHHOI0 3aKOHOMOJIOXEHNS,
[la)ke C y4eTOM ero KOHCTUTYLIMOHHO-NPaBOBOIro NCTOJIKOBAHUSA, HE CTOJIb OYEBULEH.

B obocHoBaHwMe no cyllecTBy abCcTpakTHOro paccMoTpeHns xanobol N.[.YwakoBa KOHCTUTYLMOHHbIN Cyq
Poccuinckon ®egepalmm ykasas, 4TO B HaCTOALLEM Aefle OH He MPOBEPSET Ha COOTBETCTBME KOHCTUTYLNN
Poccuinckon degepaumm 3aKOHOMO0XKEHNS, AONyCKaoWme BpeEMEHHOE NMPUMEHEHMNE He BCTYMMUBLUNX B
CUNy MeXAyHapoAHbIX 4OrOBOPOB, @ TaKXXe NOIOXKEHUSA KaKoro-1mbo BpeMEeHHO MPUMEHSEMOro
MeXXAYHapo4HOro gorosopa, B ToM yncne Cornawexns ot 18 mioHsa 2010 roga. OfHaKo 370 He
o0cBo60XXaan0 KOHCTUTYUMOHHBIN Cyf, He CBA3aHHbIN OCHOBaHMAMW 1 AoBoAaMu obpalleHns 3asaBuTens, oT
0643aHHOCTM PacCMOTPETb OCMOPEHHOE 3aKOHOMOJI0XKEHME C y4eTOM 06CTOATENBCTB €ro NpUMEHEHNs B
KOHKPETHOM Jefie, Mcxoas n3 MecTa B CUCTEME NPaBOBbLIX HOPM, COCTAaBHOWN 4YaCTblo KOTOPOW ABASIOTCA U
yKa3aHHble NMpaBoBble aKkTbl (CTaTbs 74 ®efepanbHOro KOHCTUTYLMOHHOMO 3aKoHa "O KOHCTUTYLMOHHOM
Cyne Poccuinckon ®epepauymmn).

3. CornacHo KoHCTuTyumm Poccuinckon ®epepaunm Kaxxabii 0653aH NAaTUTb 3aKOHHO YCTAaHOBMIEHHbIE

CkavaHo Ha canTe «3akoHbl PO» — https://actrf.ru Ctp. 151319



Hanorn n cbopbl; 3aKOHbI, YCTaHaBAMNBAOLLME HOBbLIE HANOM N NN YXYALIAOWME MONOXKEHNE
HaJioronsaTenbLnKoB, 06paTHOM cubl He MMeloT (CTaTbsa 57). B3biCkaHne Hanora He MOXXeT
pacLieHMBaTbCS Kak NPOM3BOJIbHOE AnLeHne COBCTBEHHUKA ero UMyLLeCTBa JNLLb MOCTO/bKY, MOCKObKY
OHO NMpeacTaBnseT coboi 3aKOHHO YCTaHOBIEHHOE U3bATME €ro YacTu, BbiITEKAOLWEE U3 J@aHHOW
KOHCTUTYLMOHHO-NpaBoBon 06s3aHHOCTK (MocTaHoBneHMe KoHCTMTYumMoHHoro Cyaa Poccuinckonm
depepaumnn ot 17 gekabpsa 1996 roga N 20-M).

COOTBETCTBEHHO, YBE/IMYEHWE HAMIOrOBbIX CTABOK W BBEAEHWE CaHKLIMA 3@ HECBOEBPEMEHHOE BbIMOJIHEHNE
LONONHNTENbHBIX 0053aTeNbCTB, YXYALIAOWNX NO0XKEHNE HanoronaaTeNbLKa, €CAN OHN HE OTBEYaloT
YKa3aHHbIM KpUTEPUSM, HE COrnacyeTcs C NofoXKeHnsaMmm KoHCTUTyuum Poccunckon ®epepaunn,
rapaHTUpPYIOLWEN MMYLLLECTBEHHbIE NMpaBa (PM3MYECKUX N IOPULNYECKUX ANL, U HEAOMYCTUMOCTb
npuBJiIeYEHNSA K OTBETCTBEHHOCTY 3a JesHWEe, KOTOPOE B MOMEHT ero CoBepLleHns He npu3HaBasioch
npaBoHapyLleHneM (cTaTbd 8; cTaTbd 35, 4acTn 1 1 2; cTaTbs 54). 3TN KOHCTUTYLMOHHbIE TPeboBaHNS
PacnpoCTPaHATCA U Ha yCTaHOBJIEHNEe 0653aHHOCTEN MO ynaaTe MOLJNH 1 HafloroB B cepe
TaMOXXEHHbIX NPaBOOTHOLLEHWI.

Kak BepHO yka3aHo B lNocTtaHoBneHUn KoHCTUTYLmMoHHOro Cyaa Poccuinckon ®enepauim no HacTosAWwemMy
[enly, 0CNopeHHOE NoNoXeHne nyHkTa 1 ctaTbn 23 GefepaibHOro 3akoHa "O MexayHapoAHbIX OOrOBOpax
Poccuinckon ®egepaummn”, no cywecTsy, BOCNPOM3BOANT NpeanncaHme nyHkTa 1 ctatbmn 25 BeHckow
KOHBEHLIMW O MpaBe MeXAyHapoAHbIX foroBopoB. Camo no cebe 0HO He NpeayCcMaTprBaEeT BO3MOXXHOCTb
YXYOLWEHUS MONOXKEHNSA YYAaCTHNKOB KakKunx-1Mbo NpaBOOTHOLEHWI MOCPEACTBOM BPEMEHHOIO NCMOIHEHNS
Ha TeppuTopun Poccuinckon ®epepaum He BCTYNUBLUNX B CUTY MEXAYHAPOLHbIX LOrOBOPOB B TOW UX
YacTn, KOTopas 3aTparuBaeT npaea, cBoboabl 1 0653aHHOCTY rpaxaaH. O4HaKo NpaBoNpPUMEHUTENbHAS
npakTuKa B chepe TaMOXKEHHbIX MPaBOOTHOLLEHWI MPMAAET YKa3aHHOMY 3aKOHOMOI0XKEHMWIO CMbICI,
LONYCKAOLWUN Takme NocneaCcTBMA 0N UX YYaCTHUKOB, HYTO U NPUBEO K HapPYLUEHUIO KOHCTUTYLMOHHbIX
npas 3aasutens M.[.Ywakosa.

MpaBa 1 cBoboAbI YeNOBEKA U FpaXKAaHWHa MOTYT BbITb OrpaHMYeHbl B KOHCTUTYLIMOHHO 3HAYMMBbIX LIENSX
JMWb hefepasibHbIM 3aKOHOM (4acTb 3 cTaTbn 55 KoHCTUTYumMn Poccuinckon ®egepauun). NoCcKonbKy,
COrflacHo 0b6CcToATENbCTBAM KOHKPETHOIO Aefla 3a9BUTeS1d, BPEMEHHOE NpUMeHeHne B chepe TaMOXKEeHHbIX
NPaBOOTHOLLIEHWI He BCTYMWBLLEro B CUJ1y MEXAYHAapPOLHOro A0roBopa, yCTaHaBAMBAOLWENO NHbIE
npasuna, 4em nNpefyCMOTPEHHbIE 3aKOHOM, MPUBOAUT K yXYOLUEHUIO MOJIOXKEHMA HasloronaaTenbLinka
NoCpencTBOM BO3/I0XKEHNS Ha HErO AOMOSHUTENbHbBIX 0043aTEeNbCTB U CaHKLNIA 33 X HEUCMOSIHEHWNE, OH B
COOTBETCTBYIOLLEN YaCTW A5 €ro 3aKOHHOr0 NpPUMeHeHUs TpebyeT He TobKO 0hnLINaNbHOro
onybanKoBaHNUSA, HO 1 paTUduKaunu.

4. Takum 0bpa3om, 0CropeHHOe NooXKeHne NyHKkTa 1 cTaTbn 23 PepepanbHOro 3akoHa "0
MeXAYyHapoaHbIX gorosopax Poccunckon ®epepaummn' cnenoBasno Npu3HaTh HE COOTBETCTBYOLLMM
KoHCcTuTyumn Poccuinckon ®epepaumm, ee ctatbam 15, 17 (4acTtb 1), 19 (yactb 1), 35 (4actm1mn 2), 54 n
57, B TO Mepe, B KaKon OHO MO CMbIC/Y, NPUAaBaeMOMY MPaBONPUMEHNTESIbHON NPAKTWUKOM, BO M3MEHEHME
npaBu, yCTaHOBJIEHHbIX 3aKOHOM, AOMYCKAET BO3/1I0XKEHNE Ha CYObEKTOB TaMO)KEHHbIX NMPaBOOTHOLLEHNIA
LOMNOSIHNTENbHBIX 00653aTENbCTB U CaHKLUMIA 3@ X HEWCMOJIHEHNE BCIEACTBME BPEMEHHOMO NPUMEHEHMNS He
paTUULNPOBAHHOMO U 0hMLMaNbHO He 0Ny6aMKOBaHHOMO MeXAyHapOA4HOro foroBopa Poccminckon
depepauymn.

Ocoboe MHeHne

cyabn KoHcTuTyumoHHoro Cyaa

Poccuinckon depepaunmn

I.A.l'apgxnesa

CMbIC/1 MpaBwWJ/ia 0 nopsake ouumanbHoOro onybanKoBaHNA HOPMATUBHOMO akTa COCTOUT, MOMMMO NPOYero,
B TOM, 4TODbl Y rpa)kaHnHa, npasa 1 cBo6oAbl KOTOPOro 3aTparnBalTCS BCTYNaOWMM B CUTY
HOPMATMBHbLIM aKTOM, 6bIJ1I0 BpeMs, Heobxoanmoe ans Toro, 4Tobbl MOAFOTOBUTLCA K AENCTBUIO HOBOIO
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NPaBOBOr0 PEryanpoBaHns, MPUCNOCOBMTLCS K HEMY.

MpyHLMN NpaBOBON ONpeaeneHHOCTH, Byayyn o4HUM U3 Ba)KHbIX 0OLMX MPUHLMMOB NpaBa u
npu3HaBaeMblln B TakoM KadecTtBe Cygom CnpasennnsocTu EBponenckoro Coto3a n EBponenckum Cynom no
npaBaM YenoBeKa, NPeacTaBAseT cobO LUMPOKYIO KOHLIENLMIO, CTEPXXKHEM KOTOPOW ABNAETCS
npeacKa3yemMoCTb NPaBoOBOro peryanpoBaHusa. OQHOBPEMEHHO MNPUHLMM MPaBOBOWN ONpeaeeHHOCTH
ABNAETCA HEOTHEMIEMOW COCTABNAIOLLEN B3aUMOCBA3AHHbIX MPUHLMMOB BEPXOBEHCTBA 3aKoHa U
NpaBOBOro rOCyAapCTBa, NPOBO3raalleHHbIX B cTaThax 1, 15 n 55 KoHcTuTyuun Poccninckon depepauuu.
CoZep>xaHue NpuHLKMNa NPaBoBOro rocyfapcTea npegonpenenseT 414 3aKoHo4aTenNa pag 3anpeTos 1
OrpaHUYeHnRn. B yacTHOCTW, U3 3TOro NpUHUMNa cnenyeT HeobxoAnMoCTb obecneyeHNs OPUANYECKON
6e30MacHOCTM NaaTeNbLULMKOB Ha0roB 1 CHOPOB OT TaKMX U3MEHEHWI HaJIorOBOr0 3aKOHOAAaTeNbCTBA,
KOTOpPbIE He MO3BOSIOT NPUCMNOCOBNTLCS K N3MEHSAIOLLNMCSA YCI0BUAM X03ACTBEHHOW LEATENbHOCTH,
CBSI3aHHbLIM C HOBbLIM MPaBOBLIM perynnpoBaHunem. B MocTtaHoBneHnn KoHcTuTyumnoHHoro Cyaa Poccuminckon
®epepaumnn o1 30 aHBaps 2001 roga N 2-I1 0 Hanore ¢ npofaxk pasbsAcHaeTcs: "o cMbICNy CTaTbuh 57
KoHCTuTyumm Poccuinckon ®epepaumm, NpUMEHUTENBHO K akTaM OpraHoB rocy4apCTBEHHOW BAACTU U
OpraHoOB MeCTHOro caMoynpaBJfieHNs 0 Hasorax n cbopax TpeboBaHMe 3aKOHHO YCTAHOBAEHHOIO Hanora un
cbopa OTHOCMTCA He TONIbKO K (hopMe, MpoLeype NPUHATUS U COLEPXKAHMIO TAKOr0 akTa, HO U K MOPSAAKY
BBELEHNSA ero B AeNCTBUE. YKa3aHHOEe KOHCTUTYLIMOHHOE MooXeHe TpebyeT 0T COOTBETCTBYIOLLNX
OpraHoB oNpeaeniaTh Pa3yMHbI CPOK, MO NCTEYEHNM KOTOPOro BO3HNKAET 0043aHHOCTb KaXXA0ro NnaTuTb
Hasioru 1 cbopsl, C TeM 4TODObLI He HapyLWanca KOHCTUTYLMOHHO-NPABOBON PeXXNM CTabuabHbIX YCI0BUN
X035MCTBOBAHNS, BbIBOAUMbIW, B YaCTHOCTU, 13 cTaTen 8 (4acTb 1) n 34 (4acTb 1) KoHCTUTYLUMK
Poccunckon ®epepaummn’.

dTa npaBoBas no3numnsa KoHcTuTyumnoHHoro Cyaa Poccminckon ®efepauum pacnpocTpaHaeTcs Ha Takue
HOpMaTUBHbIE aKThl, Kak CornaweHne mexay MpasutenscteoM Poccuinckon ®epepaumnm, NMpaBnTensCTBOM
Pecnybnukn benapycb n MpaButenscTBoM Pecnybamnkn KasaxctaH ot 18 utoHa 2010 roga o nopsgke
nepeMeLleHnsa GusnyeckumMm amuaMy ToBapoBs A5 JIMYHOMO M0JIb30BAHUSA Yepe3 TaMOXXEHHYI0 rpaHuLy
TaMOXXEHHOIr0 COK3a N COBEPLUEHNS TaMOXEHHBIX Onepaumnin, CBA3aHHbIX C UX BbIMYCKOM, KOTOPbLIM
yCTaHaBAMBatoTCs 6osiee BbICOKME CTAaBKU TaMOXKEHHbIX MiaTe)Xen B CPaBHEHUN C 4eNCTBOBaBLUUMU paHee.
Taknm 0bpa3om, yrpo3a npaBam YeoBeKa COCTOUT HE TONIbKO B TOM, YTO HOPMATUBHbIA akKT,
3aTparmeatoLnii Npaeo (a gaHHoe CornalleHne - 3TO HOPMATUBHbIN aKT), B HApyLUEeHMe YacTuh 3 cTaTbn 15
KoHcTuTyummn Poccuiickon Pepepaunn He onybankoBaH odurumansHO ans Bceoblero ceeaeHns (a
cnenoBaTeslbHO, HE MOXXET MPUMEHATBLCA), HO 1 B TOM, 4TO Aaxke ec/in bbl OH 6bl1 ony6ankoBaH
oduULManbHO, TO OH Bbl HapyLLal KOHCTUTYLWOHHBIA MPUHLUWI MPaBOBOW ONpPeaeIeHHOCTU (lopnanyeckon
6e3onacHocTK - leqal security).

depfepanbHbI 3aKOH 0 NopsaakKe onybaNKOBaHUS U BCTYNAEHUS B CUATY hefepaibHbiX KOHCTUTYLMOHHbIX
3aKOHOB, (hefepalibHblX 3aKOHOB, akTOB Nanat ®enepanbHoro CobpaHus ot 14 uoHs 1994 roga N 5-03
copgepxut obwme HopMbl. CneumanbHble HOPMbI 0 BCTYMJIEHUN B CUJY aKTOB HaJIOrOBOro, TaMOXKEHHOMO U
6t01)KETHOr0 3aKOHOJaTeIbCTBA COAEPXKATCS B cTaThe 5 Hanorosoro koaekca Poccuinckon ®enepauuu, B
CTaTbe 6 PefepabHOro 3aKOHa 0 TaMOXXEHHOM peryanpoBaHmm B Poccuinckon ®epepaumm ot 27 Hoa6ps
2010 ropga N 311-®3 n B cTaTbe 5 brogxeTHOro kogekca Poccuiickon Pegepaunn. nsa BCTYNAEHUS B CUITY
aKTOB 3aKOHOAATENbCTBA O Hanorax n cbopax, K Yncny KoTopbix, 6€3yCcNoBHO, OTHOCUTCA 1
BblleynomaHyToe CornaweHune, Tpebyetcs bonee oAnTENbHLIA CPOK, HEXXENW TOT, YTO YCTaHOBJIEH
obwmmm Hopmamu, CnefoBaTeNIbHO, MPUMEHNTENBHO K AaHHOW CUTYaL N MOXHO FOBOPUTbL O TOM, YTO He
cobnioneHo TpeboBaHme 0 "3aKOHHOM YCTaHOBIEHUKN" Hanoroe u cbopos, NpefycMOTPEHHOE CTaTben 57
KoHcTuTyumn Poccuinckon ®egepaumn.

KOHCTUTYLMOHHO-NPaBoBas Npobaema COCTOMT B TOM, YTO B POCCUACKOM 3aKOHOAATENbCTBE, B YaCTHOCTH B
OCMOPEHHbIX HOPMaXx, HET MOJIOXXEHWI, KOTOPbIE, KOHKPETU3MPYS CTaTbio 15 (4acTb 3) KOHCTMTyumMm
Poccuiickon ®epepaumm, 0653biBany 6bl opuumnansHo NybaMKoBaTh MeXXAyHapOAHbIE LOrOBOPLI, KOTOPbIE
[0 UX BCTYMJIEHUS B CUJIy MOrYT BPEMEHHO NPUMeHATLCS Poccuinckon Peaepaunen. B pesynbtaTte Ha
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NPaKTNKe MMEETCA MHOXXECTBO Takoro poJa AOroBOpPOB, 3aTparMBatLLnx npaea 1 cBoboabl rpaXkaaH.
Bnpase nn KoHCTUTyumnoHHbIN Cya Poccunckon ®efepaumm B TaKkoW CUTyauUmn yuTH OT peLleHuns
KOHCTUTYLMOHHO-NPaBoBOM Npobsiembl, COCMABLUNCh Ha TO, YTO MMeeT MecTo nNpoben B 3aKOHOA4ATENbCTBE,
KOTOPbIN HE JO/MKEH OLEHMBATbLCA CyAoM? MOXKHO /i MPU3HaTb 3TO BOMPOCOM, OTHOCALWMMCS K chepe
NpaBoOBOM MOANTUKI, pa3peLleHne KOTOPoro B cuy ctaTbl 3 PefepaibHOMr0 KOHCTUTYLMOHHOMO 3aKoHa "0
KoHcTuTyumoHHom Cypne Poccuiickon ®egepaumm” He OTHOCUTCS K NOAHOMOYNAM KoHCTUTyumoHHoro Cyaa
Poccuiickon ®epepaumun?

1 NpnaepXmBatoCb MHEHUSA, YTO N3 KOHCTUTYLMOHHbIX NPUHLUMNOB U HOPM MOXXeT ObiTb BbIBEAEHO
KOHCTUTYLIMOHHOE "MpaBo Ha 3akoH". B yacTu 1 ctatbn 55 KoHCTUTYLUUKM Poccuinckon depepaunn
COAEPXXUTCA BaXKHewLLee NpaBuao TosKoBaHUAa KOHCTUTYLmMK Poccrinckon deagepaunm o TOM, H4TO
nepeyncneHne B He OCHOBHbIX MPaB U CBOOOA HE AOJIKHO PacLEHMBATLCA KaK OTPULI@HNE N yMaJleHne
Apyrux oblienpm3HaHHbIX NpaB 1 cBoboa YenoBeka 1 rpakaaHunHa. NpusHaHme obLienpusHaHHbIM
NPVHLUMNa NPaBOBOM onpeneneHHOCTU NpeanosaraeT, YTo OH 0653bIBaeT rocyaapCTBO M yNPaBOMOYNBaAET
rpakaaH. KOHCTUTYUMOHHOE Npu3HaHne CybbeKTMBHOrO "npaBa Ha 3akoH", 0fIHAaKO, He 03HaYaeT, 4To
rpaxkxaaHe moryT TpeboBaTb COBepLUEHHOE 3aKOHOAATENbCTBO, HE uMetoLlee npobenos (nakyH), nbo
KoHcTuTyumsa Poccuinckon ®epepaumm He onepupyeT NnogobHbIMK anpropu HEUCMONHUMbIMU BENEHUSAMMU.
OZHaKO MCX0as M3 KOHCTUTYLIMOHHOIO "MpaBa Ha 3akoH" 1 nMes B BUAY CTaTbio 2 KOHCTUTYLUN
Poccuinckon ®epepalin, B COOTBETCTBMM C KOTOPOA OCHOBHOWM KOHCTUTYLIMOHHOW 0653aHHOCTbI0
rocygapCTBa CYMTAETCA NpM3HaHMe (B TOM Yucie cyaom) npas 1 cBobop YesnoBeka U rpaxkaaHuHa,
KoHCcTuTyumoHHbIn Cya Poccuinckon ®efepaumm BnpaBe YCTaHOBUTh PakKT HEKOHCTUTYLIMOHHOCTM
BC/IeACTBUE TAKOr0 3aKoHo4aTeNbHOro npobena, Korga napaaMeHT ANINTeSIbHOE BPeEMS OCTAeTCS
NacCMBHbLIM N PAaBHOAYLLIHbIM OTHOCUTEIbHO KOHCTUTYLIMOHHbIX NpeanncaHmnin, NpuHaanexxalinx K 0CHoBaMm
KOHCTUTYLIMOHHOIO CTPOS. IMeHHO Takoe npeanucaHne coaepXmnTcs B 4acTu 3 cTaTbn 15 KOHCTUTYLUK
Poccuiickon ®epepaumm.

MO>XHO N1 pelnTb BO3HUKLLYIO KOHCTUTYLMOHHO-NPaBoBYto nNpobsaemMy nyTeM KOHCTUTYLUOHHO-MPaBOBOIr0
NCTONIKOBaHUSA NyHKTa 1 cTaTbn 23 PefepanbHOro 3akKoHa 0 MeXXAyHapoaHbIX AoroBopax Poccuinckon
®epnepaummn? 04eBNFHO, MOXHO. Kaxkabin pa3, korga KOHCTUTYUMOHHbIN Cyg Poccminckon depepaunn gaet
KOHCTUTYLMOHHO-NPaBOBOE UCTO/IKOBAHUE OCMOPEHHBIX HOPM, OH TEM CaMbIM UCKJIOYAET U3 CaMO HOPMbI
mbo (470 BbIBAET Yalle) U3 CAI0XKMBLLENCSA MPABONPUMEHNTENbHON NPAKTUKN HEKOHCTUTYLIMOHHOE
cogepxxaHne. Ho moxeT nn KoHCTUTYyUMOoHHbIA Cya Poccuiickon Pepepaunn 3aMmeHnTb BanaHc,
NnpeafioXKeHHbIN 3aKoHodaTenem?

KoHCcTuTyumoHHbin Cya Poccuinckon ®eaepaumm B CBOEN AEATENBbHOCTMW A0JKEH NPOSABASATh
onpefeneHHy0 YMEePEHHOCTb, K YeMy ero 0653bIBatoT NpuHLUMNbl KoHCTUTYUun Poccuinckon ®epepaumm, n
npexxae BCero NPUHLMUN KOHCTUTYLMOHHOW CAEP>XXaHHOCTM U NPUHLMUN HAapOoA4oBAacTMA. B cuny aTumx
nprHUMNOB, Npexae Bcero, ®enepanbHoe CobpaHne, ABNAKOLLIEECS NPELACTaBUTENbHLIM U
3aKOHOoaTesibHbIM opraHoM Poccuinckon Pegepaunn, NyTem NpUHATUA delepasibHOM0 3aKoHa
oCyLLecTBASeT Nonck banaHca Mexay KOHMANKTYOLWMMN NPaBOBbIMU LEHHOCTSMM (Y4acTb 3 CTaTbk 55
KoHcTuTyumm Poccuiickon depepaummn). 3TO BbITEKAET U3 KOHCTUTYLMOHHO-NPaBOBON NPUPObI
napsamMeHTa, NONTUYECKME peLLeHNs KOTOporo, obeveHHble B DOPMY 3aK0OHa, IerMTMMMNPOBaHbI
cnocobom ero hopMnpPoBaHMA, T. e. n3bupaTenbHbIM NPOLECCOM. [TpUHATUE XKe CY0M aKTOB, KOTOPbIE
BHOCSAT MOMpPaBKW B peLlleHns 3aKOHO4aTeNs NyTeM CaMOCTOATEIbHOr0 n3MeHeHns banaHca LeHHOCTEN B
NoJib3y Te€X WM UHbIX NPaB WK UHTEPeCoB, €ABa /N CYLEeCTBEHHO OT/INYaeTCs OT NO3UTUBHOMO
HOPMOTBOpPYECTBa. [MOAYNHAACEL B U3BECTHON Mepe CyObeKTMBN3MY CaMUX CyAEeN U UX NpeacTaB/IEHUAM O
LOMKHOM, N0L0OHbIE AeCTBMA Cya BbIXOAAT 3@ NpeAesbl TOM KOMNeTeHUNN, KOTopas OTBeAeHa UM
KoHcTuTtyumen Poccuinckon ®egepaumnm B CUCTEME pa3feneHuns BlacTen.

Mo MoeMy MHeHMI0, 331 CyAa, B OTAnYMe oT TpnbyHbl NapiamMeHTa, He AOJKEH CTaHOBUTLCA MECTOM A4fis
NOJINTUYECKOr O BOSIEN3bABNEHNS. B KpaltHeM cnyvae noaobHbIn cynebHbin akTnemu3Mm (Judicial activism),
rPaHNYyaLLNiA C MPaBOTBOPYECTBOM, MOXET BbITb ONpaBAaH B KPUINCHLIX CUTyauusx, Tpebyowmnx

CkavaHo Ha canTe «3akoHbl PO» — https://actrf.ru Ctp. 181319



BO3MO>XHO ObICTPOro peLleHns 0cobeHHO OCTPbIX 3aflay, Hanpumep B yCIoBUsIX 6opbbbl C TEPPOPU3IMOM,
rnyboKoM 3KOHOMWNYECKON Aenpeccum 1 T. 4. Ho 1 B 3TOM C/ly4ae OH C 04EBUAHOCTbLIO BCTYNAET B
NPOTMBOPEYME C MPUHLUMOM pa3aefieHns BnacTen.

B ocrnopeHHO HopMe 3aKoHoAaTe b 3ahMKCMpPOBan CBOE NPeACTaB/EHNE O TOM, KaKUM LO/KEH ObiTb
6anaHc Mexay npuHumMnoM "pacta sunt servanda" n npaBoM KaXA0ro 3HaKOMUTLCS C OPULMaNbHO
onyb/IMKOBaHHbLIM aKTOM, 3aTparuneatLLMM npasa 1 ceoboabl. Mpu3HaBas LEHHOCTb KaXKAOro U3 3TUX
MPWHLMMNOB, 3aKOHO4aTEeNb, TEM HE MEHEE, Bbipa3n/l CBOKO NOIMTUYECKYIO BOIKO U OTAA NPeAnoYTeHne
OOHOMY 13 HUX, IENCTBYS B 3TOM Ka4yeCTBe B Mpefesiax CBOEro yCMOTPeHUS (B TEPMMUHOJION K,
ncnonb3yemon Esponenckum Cyaom rno npasam Yyesnoseka, "within the margin of appreciation"). B 3Ton
CBA3W NpeLCTaBASaeTCa HeLONyCTUMbIM NPUAABaTh TAaKOe KOHCTUTYLIMOHHO-NPABOBOE 3HAYeHWEe HOPME,
KOTOPOE C 04EBUAHOCTbIO MPOTMBOPEYUT TOMY 3HAYEHUIO, Kakoe Bblno NPUAAHO el B pesysibTaTe
OCYLLEeCTBJ/IEHNS 3aKOHO4aTeIbHOro npoLecca AeMoKpaTU4eCckKn n3bpaHHbIM 3aKOHOAaTE/bHbIM U
NpeacTaBMTE/bHBIM OPraHOM roCy1apCTBEHHOM BNACTW.
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