no aeny o nNpoBepke KOHCTUTYLLMOHHOCTU 4YacTu 8 cTtaTbu 11 M
nyHkTa 1 yactu 1 ctatbu 17 ®PepepanbHoro 3akoHa "O 3awure
KOHKYpPEeHLMU" B CBA3MU C XKasiodoN aKLMOHEepHbIX 0bLecTs
"CneuunanusnpoBaHHbIiK 3acTporwiuk "Kowenes-npoekt Camapa"
n "KoweneB-npoeKkTt"

MocTtaHoBneHme - Ne 12-1 - o1 30.03.2023 - KoHCTUTYUMOHHBLIN Cya Poccuinckon ®epepauymm - JencteyeT 6e3
N3MEHEHUN

VimeHem Poccunckon ®epepaumm
MOCTAHOBJIEHUE
KOHCTUTYLMOHHOIO CYOA POCCUNCKOWN ®EOEPALINN

no geny o NpoBepkKe KOHCTUTYLMOHHOCTM YacTu 8 cTaTbk 11 n nyHKTa 1 Yactu 1 ctaTbn 17 GepepalibHOro
3aKoHa "O 3aliUTe KOHKYpPeHLMN" B CBA3N C Xa10bol akLmMoHepHbIx 0buecTs "Crneunann3vpoBaHHbIN
3acTponwmnk "Kowenes-npoekT Camapa" n "Kowenes-npoekTt"

ropog CaHkT-NMeTepbypr 30 mapta 2023 roaa

KoHcTuTyumoHHbin Cya Poccuinckon ®enepaumm B cocTaBe Mpeacenatend B.[1.30pbkunHa, cyaen
A.I0.bywesa, I'.A.lapxunesa, J1.M.)Kapkoson, C.M.KasaHuesa, C.[J.KHs3eBa, A.H.KokoToBa,
N1.0.Kpacasyvkoson, C.M.MaBpwuHa, H.B.MenbH1KOBa,

C y4aCTUeM NpeacTaBUTENS akLMOHEPHbIX 06LecTB "Cneunanm3npoBaHHbIi 3acTPonLLmK "Kolwenes-
npoekT Camapa" n "Kowenes-npoekT" - agsokaTa B.l0.lKoBneBa, NOJIHOMOYHOIr0 NpeacTaBuTeNs
lFocynapcTBeHHoM [ymbl B KoHCTUTyumnoHHoM Cyae Poccuinckon ®enepaumn KO.A.MeTpoBa, MOJHOMOYHOIO
npenctasutens Coseta ®enepaunu B KOHCTUTYLMOHHOM Cyfie Poccuinckon ®enepaumm
.B.PyKaBMLWHNKOBOW 1 MOSHOMOYHOro npeactasutens MNpesngeHta Poccninckon degepaunn B
KoHcTuTyumMoHHOM Cyne Poccuinckon ®epepaunn A.B.KoHoBanoBa,

PYKOBOACTBYSCb CTaTben 125 (NnyHKT "a" YacTu 4) KoHcTuTyumm Poccniickon depepaunn, MyHKTOM 3 4acTu
nepBon, YaCTAMN TPETbEN N YETBEPTON CTaTbM 3, YaCTbio NepBon CcTaTbk 21, cTaTbamu 36, 74, 86, 96, 97 n
99 depfepanbHOro KOHCTUTYLMOHHOrO 3akoHa "0 KoHcTuTyumoHHom Cyne Poccuiickon ®epepaumm”,
paccMOTpen B OTKPbITOM 3acefaHunn 4es0 O NPoBepKe KOHCTUTYLUMOHHOCTM YacTu 8 cTaTbM 11 n nyHKTa 1
YyacTu 1 ctatbun 17 PefgepanbHOro 3akoHa "O 3aWmTe KOHKypeHumnn" .

MoBOAOM K pacCMOTPEHMIO fena ABMnachk anoba akLmoHepHbix 0buiecTs "CneLmanm3npoBaHHbIi
3acTponwmk "Kowenes-npoekT Camapa" n "Kowenes-npoekT". OCHOBaHNEM K PAaCcCMOTPEHMIO Aena
ABMNaCk 0OHaPYXMBLUAACH HEONPEAEIeHHOCTb B BOMPOCE O TOM, COOTBETCTBYIOT Jin KOHCTUTYLMM
Poccuinckon ®egepalimm ocnapvBaemble 3aaBUTENAMU 3aKOHOMO0XKEHNS.

3acnywaBs coobLueHne cyabn-goknagynka A.K0.byluesa, 06bACHEHUS NpeaCcTaBUTENEN CTOPOH U
BbICTYMJIEHNS NMpUrialleHHbIX B 3acefaHne npeactaBmTenei: oT FeHepaabHOr0 Npokypopa Poccuiickom
®epepaumnm - B.B.PocuHckoro, oT ®efnepasibHON aHTMMOHOMNOALHOW Cny6bl Poccuniickon ®epepaumm -
M./.MaTsaweBcKyto, 0T POCCMINCKOro coto3a MPOMBbILLJIEHHUKOB 1 NpeanpuHumaTtenen - T.A.KaMeHCKy!o,
nccnenoBas NpefcTaBiAeHHble JOKYMEHTbI U MHble MaTepuasbl, KOHCTUTYLMOHHbIA Cya POCCMACKON
depepauyuun

yCTaHOBW:

1. CornacHo 4acTu 8 ctaTbu 11 ®efepanbHOro 3akoHa oT 26 nong 2006 roga Ne 135-03 "0 3awmTe
KOHKYPEHLUN" NoL KOHTPOJIEM B JAHHOWN CTaTbe, a TakxXe cTaTbsax 11 1 n 32 Ha3BaHHOro ®efepasibHoOro
3aKOHa MOHUMAETCS BO3MOXXHOCTb (PU3NYECKOrO WM IOPUANYECKOro SiMLa NpsMO UM KOCBEHHO (Yepes
lopUaNYECcKoe NNLO NN Yepe3 HECKOJIbKO IPUANYECKIMX NNL) ONpenensiTh peleHns, NpMHUMaeMble
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APYrUM LPUANYECKUM JIMLOM, MOCPEACTBOM pacrnopshKeHns bonee 4eM NATbIOAECATHIO MPOLLEHTaMU
obLero KoAMYeCcTBa ros0CoB, NPUXOAALLMNXCA Ha rONOCYOLLNE aKLUK ([0K), COCTaBAAIOWMNE YCTaBHbIN
(CKNagoYHbIN) KanuTan KpPUANYeCcKoro anua, n (amn) ocyLwecTBaeHU PYHKLNUA NCMOAHNUTENBHOMO OpraHa
lopuanyeckoro anua.

MyHKTOM 1 4acTn 1 cTaTbu 17 3TOr0 Xe ®efepasibHOro 3aKOHa NPefyCcMOTPEHO, B YAaCTHOCTHU, 4YTO Npu
npoBefeHnn TOProB 3anpeLLanTca 4eNCTBMA, KOTOpble MPUBOLAAT WK MOFYT NPUBECTM K HEAOMYLLEHWNIO,
OrPaHNYEHMNIO NN YCTPAHEHUIO KOHKYPEHLUK, B TOM YUCS1e KOOPAUHALUMA opraHmM3aTopamMmm TOpros namn
3aKa34mKamMm 0edATeNbHOCTU X YH4aCTHUKOB, @ Tak)Ke 3aKJ/I04eHne CornalleHnin Mexay opraHnsatopamu
TOProB v (1K) 3aKasynkamuy C y4aCTHMKAMK 3TUX TOProB, €C/IM TakMe CorialleHns MMetT CBOEN Liesbio
mbo NpMBOAAT MAM MOFYT NPUBECTMW K OrPaHNYEHNI0 KOHKYPEHLMUN 1 (MAK) CO34aHUI0 MPENUMYLLECTBEHHbIX
YCJIOBUI ON5 KaKMX-NMBO YHaCTHMKOB, €C/IN MHOE He NMPeayCMOTPEHO 3aKOHO4AaTEeNbCTBOM POCCMICKOW
®epnepauymm.

1.1. Kak cnefyeT U3 npefcTaBieHHbIX MaTeprasnos, pelleHneM aHTUMOHOMOJIbHOro OpraHa B AeNCTBUAX
3aKpbITOro akLMoHepHoro obuectsa "MPoeKTHO-NPOMbILLIEHHOE CTpouTEeNbHOE 06beanHeHne" AO
"ABVAKOP", BMoCneacTBumn nepenmMmeHoBaHHOM0 B akLMoHepHoe obwecTso "Kowenes-npoekT" (aanee - AO
"KoweneB-npoeKkT"), N akLUMOoHepHOro obuiectea "Cneunanm3npoBaHHbIi 3aCTPONLLNK "KolleneB-npoeKkT
Camapa" (panee - AO "C3 "Kowenes-npoekT Camapa") yCTaHOBAEHbI HapyLUeHNa NyHKTa 2 4acTu 1 cTaTby
11 n nyHkTa 1 4yactn 1 ctaTbm 17 ®epepasibHOro 3akoHa "O 3alumMTe KOHKYpeHuun" , ¢ 4eM cornacuiach
®AC Poccum,

B panbHenwem Ha OCHOBaHWK 3TOr0 peLleHns aHTUMOHOMOJIbHbIN OpraH BbIHEC NOCTAHOBAEHUS, KOTOPbIMU
NpU3Han 3asBUTENEN BUHOBHBLIMY B COBEPLUEHUN aAMUHUCTPATMBHOMO NPaBOHapyLLEHMNS,
npegycMOTPEHHOr0 YacTbio 2 cTaTby 14,32 "3ak/t04eHne OrpaHMyYnBaloLLLero KOHKYpPeHLM o CornatleHms,
OCYLLeCTBJIEHNE OrPaHNYMBaOLLNX KOHKYPEHLMIO COracoBaHHbIX AENCTBUNA, KOOPAMHALMNA S3KOHOMUYECKOW
aeatenbHocTu" KoAl Poccuiickon depepaunn , C Ha3HaYeHNEM aAMUHUCTPATUMBHOIO Haka3aHus B BUAE
agMUHUCTpaTMBHOro WwTpada (AO "Kowenes-npoekT" B pasmepe 52 241 720 py6., AO "C3 "Koluenes-
npoekT Camapa" - 86 072 280 pyb.).

PeweHmnem ApbuTtpaxHoro cyga Camapckon obnactu ot 1 cheBpand 2021 roga, ocTaBneHHbIM 6e3
n3MeHeHUs apbnTpa)KHbIMK CyaamMun anenasUnoHHON N KacCaUMOHHON NHCTAHLUWUIA, 3a9BMTENSM 0TKa3aHo B
NPW3HaHWN peLeHna U NOCTAaHOBJIEHN aHTUMOHOMOJIbHLIX OPraHOB He3aKOHHbIMU. Cyabs BepxoBHOro
Cyna Poccunckon ®epepaumnm onpeneneHnem ot 13 okTabpa 2021 rona oTkasaa 3asaBUTeNssM B Nepegaye
KacCalMWOoHHbIX Xanob ana paccMoTpeHns B cyaebHom 3acenaHum CyaebHon Konnernm no 3KOHOMUYECKUM
crnopam BepxosHoro Cyna Poccuiickon ®efepaumm, C 4em cornacuics 3amectutens Mpeacenartens
BepxosHoro Cyna Poccuinckon ®epepaumm (nucbmo oT 14 sHeaps 2022 roga).

OcnapvBasi Ha3BaHHbIE peLleHNs aHTUMOHOMOJIbHbLIX OPraHOB B YaCTW BMEHEHHOr0 UM HapyLUeHWs NyHKTa
2 4actn 1 ctaTtbm 11 ®epepanbHOro 3akoHa "0 3almMTe KOHKYpeHUMn" , 3a9BUTEIN yKa3biBaaM Cydam Ha
TO, YTO OHM BXOAST B OAHY rpynny AnL B COOTBETCTBUN CO CTaTben 9 3Toro ®efepasbHOro 3aKoHa ,
(haKTUYeCKM 1 IOPUANYECKN KOHKYPEHTAMN He SBAAIOTCS BBUAY COBMNaLeHWA NepcoHaa B ABYX
OpraHu3aunsx, Bblha4yn LOBEPEHHOCTEN OT MMEHU 0BLLECTB Ha COTPYAHMKOB 06enx opraHunsaLuni, Bolgaym
B3aWMHbIX MOPYYUTENLCTB MO KPeANTHbLIM 0643aTeNnbCTBaM, MO UCMOSHEHNIO MyHULMMAbHbIX KOHTPAKTOB
1 npy ochopmMneHnn baHKOBCKUX rapaHTuii B obecneyeHne UCNOSTHEHUS 3TUX KOHTPaAKTOB ABYMS
obwecTBaMmn U INYHO FpaxxgaHMHOM B.A.KoweneBbiM. B cnny yHKLMOHaAbHbIX 0683aHHOCTEN
OpraHM3auns 1 oCyLLeCTBIEHNE NPOLEeCcCa Y4acTnsa 06WeCTB B KOHKYPEHTHbIX NpoLeaypax
CKOOPAUHNPOBAHbI B PyKaxX 04HOr0 AOJIKHOCTHOIO SInLA, YTO CBUAETENbCTBYET HE 0 3aKJIl04YeHUn
AHTUKOHKYPEHTHOrO COrlalleHuns, a 06 0TCYTCTBUM KOHKYPEHLMM Mexay obliecTBamMu BBUAY UX
OTHOLUEHNS K OQHOW rpynne nuy,. icnonb3oBaHne eanHON MHPaCTPYKTYpPbl 418 y4acTMa B TOprax, nogada
NAEHTNYHBIX 3a5BOK MO COAEPXXaHUIO N 0hopMaeHNIO, HEBO/bLLION BPEMEHHON UHTEPBa B UX Nogaye,
eVHBIV LPUANYECKUA N DAaKTUYECKUA aapec 0bLeCTB CBUAETENLCTBYIOT O PaLMOHabHOM MOBEAEHNN
YYaCTHMKOB OHON rpynmbl JINLL.
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3aaBUTENN NPY 3TOM YTBEPXAAAW, 4TO 06pa3oBaHHas UMK rpynna anL NOAKOHTPOJIbHA nLly,
ocyLLecTBAsAOWEMY DYHKLNWN eAUHOINYHOr0 MCNOJTHUTENBHOro opraHa o6onx obLwecTs, a NOTOMY OHU
N3Ha4vanbHO He MOIIN KOHKYPUPOBaTb Ha Toprax. Cyabl, 04HAKO, OTKIOHUAN 3TOT AOBOL, OTMETMB, 4YTO
npefycMOTPeHHbIN YacTbio 8 cTaTby 11 ®efepanbHOro 3akoHa "0 3almTe KOHKYpeHUun" nepeyeHb
noAnagalLlLnx No4 NOHATUE KOHTPOA LENCTBUM, NPY HAMYUK KOTOPbIX XO3AACTBYIOWNMM CyObeKkTam
npefocTaBnseTcs UMMYHUTET B OTHOLIEHUN aHTUKOHKYPEHTHbIX COralleHni, ABASeTCS UCHEePnbIBatoLWNM
N pacLUNpUTESIbBHOMY UCTOJIKOBAHUIO HE MOAJIEXNT.

Kpome Toro, Cybl CO4JIN YCTAHOB/IEHHBLIM, YTO MEXAY 3aKa34MKOM TOProB 1 3asBUTENSMU Obifo
LOCTUTHYTO COrNlalleHne B YCTHOW hopme, obecneynBLLee UM NPenMyLLEeCTBO MPU 3aKJTIOYEHNN
MYHULMNANbHBIX KOHTPAKTOB, KOTOPOE BbIPa3na0Ch B MPUOPUTETHOM LOCTYNE K ayKLIMOHHON
LOKYMEHTaunn, NpefHaMepPeHHOM YBEJIMYEHNN CPOKOB CTPOUTENLCTBA 00bEKTA, @ TaKXXe BbIMOJHEHNN
4acTu paboT NO KOHTPAKTY [0 Hayana TOPro., B CBA3M C YEM HaCTb KOHTPaAKTHbLIX 0643aTeNbLCTB He MOrna
6bl ObITb MCNONHEHA B C/lyvae nobenbl B ayKLMOHE MHOW opraHu3aLmm.

1.2. [0 MHeHMIO 3asBmMTENEN, YacTb 8 cTaTbu 11 ®efepasbHOro 3akoHa "0 3allUTe KOHKYpeHUMn" He
COOTBETCTBYET CTaTbsAM 4 (4acTb 2), 8 (4acTb 1), 15 (yactn 1 n 2), 19 (yactn 1 n 2), 34 (4acTb 2), 45 n 46
(4acTb 1) KoHCcTuTYumMm Poccuinckon ®egepauum B TO Mepe, B Kako B CUCTEME AENCTBYIOLLEro NPaBoBOro
perynnupoBaHnsa no CMbIC/y, NPpUAaBaeMOMY el MPaBoONpPUMEHUTEIbHON NPaKTUKOW, OHa AOMYyCKaeT
onpenesieHne KOHTPOS MO OTHOLIEHMIO K XO3AACTBYIOLWMM CyObeKTaM Ha OCHOBaHMM hOPMasibHbIX
npu3HakoB 6e3 nccnefoBaHNna 1 ydyeTa PakTM4eckmx 06CToATeNbCTB, CBUAETENLCTBYIOWMUX O HANYUN Y
S BO3MOXXHOCTW MPAMO WJIM KOCBEHHO OMPeAensaTh PeLeHns, NPUHNMaeMble TakMMmn cybbekTamu.
Kpome TOro, oHu nonaratoT, 4To NyHKT 1 yactn 1 ctaTtbn 17 3Toro ®efepasibHOro 3aKoHa NPOTUBOPEYUT
TEeM e NofoxXeHnaM KoHCTuTyuun Poccuinckon deaepaunm, NOCKOJSIbKY NO3BOASET yCTaHaBAMBaTb
HapyLeHUs aHTUMOHOMOJILHOIO 3aKOHOAATeNbCTBa 6e3 nccnenoBaHnsa GakTUYecKnx 0b6CToOATENLCTB U
YCTaHOBJ/IEHUSA PeasibHOCTU Yrpo3bl OrpaHUYeHNs KOHKYPEHLUN.

Mexnay TeM ocrnapmBaeMbln NyHKT 1 4acTn 1 cTaTbu 17 GegepanbHOro 3akoHa "O 3alumTe KOHKypeHuun'" ,
yCTaHaBAMBatOLLe 3anpeT Ha COBEpPLUEHNE OeACTBUI, KOTOpble NPUBOASAT WU MOTYT MPUBECTU K
HeOONYLLEHWIO, Or PaHNYEHNIO NN YCTPAHEHUIO KOHKYPEHLMM, KaK caM no cebe, Tak U B CUCTEMHON CBA3N C
APYTrUMKM NMONoXeHMaMmn 3Toro ®efepasbHOro 3akoHa , a TakXke NyHKkTamm 3 n 4 ctaten 1, cTatben 10 n
nyHKTOM 1 cTaTbm 449 'K Poccuinckon ®enepauumn HanpasJeH Ha peann3auuio TpeboaHun ctaTen 8, 17
(4acTb 3), 34 n 55 (yacTb 3) KoHCcTUTyumn Poccninckon ®egepaumm n He npeanonaraeT NPoOn3BOJIbHOMO
npumMmeHeHns. O4HOBPEMEHHO 3TO 3aKOHOMONOXKEHNE CaMo Mo cebe He NCKYaeT B3aMMOLEeNCTBUA
Y4aCTHUKOB TOProB C UX OpraHM3aTopamm (3aka3z4ymkamu) (Hanpumep, Ans yTOYHEHUS YCA0BMIA y4acCTus B
TOprax uau B CBA3M C TOpraMu no Apyrum obvektam, Tem 6onee 410 Takoe B3aUMOLENCTBME [ONYCKaeTCs
®epepanbHbIM 3aKoHOM OT 5 anpens 2013 roga Ne 44-03 "O KOHTPaKTHON cucTeMe B chepe 3aKynok
ToBapoB, paboT, ycnyr ona obecneyeHns rocyaapCTBEHHbIX M MyHULUNANAbHBIX HYXA'"), 0BHAKO
npeanpvHMaeMble MW ENCTBUSA HE AO/KHbI MPUBOANTL K HEAOMNYLEHNIO, OFPaHNYEHMIO NN
YCTPaHEHMIO KOHKYPEeHLMW.

C y4yeToM n310XKeHHoro nyHKT 1 yactu 1 ctaTbn 17 ®efepasibHOro 3akoHa "0 3almTe KOHKypeHuumn" He
MOXXeT pacCMaTPUBATbLCS Kak HapyLatowmnin B8 0603Ha4€HHOM acneKkTe KOHCTUTYLMOHHbIE NpaBa
3a8BUTENEN, YbM [OBOAbI B 3TOM YaCTM XKaJlobbl OTHOCATCSH K 060CHOBAHHOCTM COCTOABLUMXCA B UX Aene
cyfebHbix akToB. WX npoBepka, oAHakKo, TpebyeT yCcTaHOBNEHMS U UCCeL0BaHNSA (haKTUYeCKnX
006CTOATENBCTB, OT Yero KoHCTUTYUMoHHbI Cyn Poccuinckon ®enepauumn B CUY YacTel TPETbER U
yeTBepTON CTaTbn 3 DeaepanbHOro KOHCTUTYLMOHHOMO 3akoHa "O KoHCTMTYuUmnoHHOM Cyae Poccuinckom
depnepaummn” BO3LEPXKMBAETCA BO BCeX CJIyvaaX, KOrga 3T0 BXOAUT B KOMMNETEHLUMIO APYrux CyLoB Wi
NHbIX OpraHoB. M03TOMY B yKa3aHHOM YacTu xanoba 3aaBnTenen He 0TBEYaEeT yCI0BMUAM LONYCTUMOCTHY
obpaLleHunin B KoHCTUTYLMOHHBIA Cya Poccuiickon ®efepaLimm, a NPoM3BOLCTBO MO HACTOALWEMY feny B
COOTBETCTBYIOLLEN YaCTV NOANEXMUT NPeKPaLLEHMIO B CUAY MYHKTa 2 4acTu NepBon cTaTbh 43 1 HacTK
nepBow CTaTby 68 Ha3BaHHOro ®eflepasbHOMr0 KOHCTUTYLIMOHHOMO 3aKOHa .
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Taknm 0bpa3om, C y4eToM npeanucaHuin ctaten 74, 96 n 97 deagepasibHOro KOHCTUTYLLMOHHOIO 3akoHa "0
KoHCcTuTyumoHHoM Cyne Poccuinckon ®epepaummn” npegmeTom paccmoTpenmna KoHctutyumoHHoro Cyaa
Poccuinckon ®efepalmm no HaCcToALLEMY Oesly SBSeTCs YacTb 8 cTaTby 11 PefepansHOro 3akoHa "0
3alUNTE KOHKYPEeHLUKN" B TON Mepe, B KaKOW Ha ee 0CHOBaHWUM B CUCTEME AENCTBYIOLWLEro NPaBoBOro
perynnpoBaHus yCTaHaBANBAETCS MNOAKOHTPONbHOCTb X035SNCTBYIOWNX CYObEKTOB, BXOAALWMX B OOHY
rpynny v, B LEeNsSX pelleHuns Bonpoca o cobnoaeHnn CBA3aHHbIX C MPOBEAEHNEM TOProB 3aMnpeToB Mno
COrnacoBaHMio (KoopanHaLumm) noBedeHns Mexgy nx y4acTHUKaMu, a Takxe 415 yCTaHOBIeHUS
npenycMOTPEHHbIX TON Xe CTaTben YCN0BUIA (MMMYHUTETOB), NMPW KOTOPbIX A0MYyCcKaeTcs ocBoboxaeHne oT
OTBETCTBEHHOCTW 3a HapyllueHne TpeboBaHU 3aKOHOAATENbCTBA O 3alMUTEe KOHKYPEHL MK,

2. KoHcTuTyuma Poccuinckon ®epepaumm, rapaHTmpya B Poccum e MHCTBO 3KOHOMUYECKOr0 NPOCTPaHCTBa,
cB0b0AHOE NepeMeLLeHe TOBAPOB, YCAYT 1 PUHAHCOBLIX CPEACTB, MOAAEPXKKY KOHKYpeHLMK, ceoboay
3KOHOMUYECKON AEATENIbHOCTN, @ TakXXe MPU3HaHMe 1 3alnTy paBHbIM 06pa3oM YacTHONM,
roCyapCTBEHHOM, MyHULUMNAbHON N UHBIX (POPM COBCTBEHHOCTU (CTaTbs 8), OTHOCUT K YMCJY NPaB 1
cBobof, Npu3HaHUe, cobnoaeHne 1 3alnTa KOTOPbIX ABNATCS 00693aHHOCTbIO rocyAapcTBa (CTaTbs 2),
npaBo Ha cBoboHOE NCMOJIb30BaHME CBOMX CMOCOBHOCTEN N MMYLLECTBa AA5 NpeanpuHNMaTebCKOR, NHON
He 3anpeLeHHON 3aKOHOM 3KOHOMUYECKON AeATeNbHOCTH (CTaTbs 34, YacTb 1) M NpaBO YaCTHOM
CobCTBEHHOCTU, KOTOPOE OXPaHAETCSA 3aKOHOM 1 BKJOYaeT B cebs NpaBo Ka)X4oro MMeTb MMYLLECTBO B
COBCTBEHHOCTW, BJlafeTb, MOb30BaTbCS U PACNOPSXKaTbCA UM KaK €AMHOJIMYHO, TaK N COBMECTHO C
apyrumm nuuamu (ctatbsa 35, yactn 1 n 2).

B cuny 3TMX KOHCTUTYLMOHHbIX NpeanncaHnin rpa)kaaHe MoryT onpenensaTb chepy CBOEn 3IKOHOMUYECKOW
LEeATE/IbHOCTM M OCYLLECTBNATL €e KaK HENOCPEeACTBEHHO, B MHANBMUAYAJIbHOM MOPSALAKE, Tak U
0MoCpeaoBaHHO, B TOM YMC/Ie MYTEM CO34aHMA KOMMEPYECKOro topmanyeckoro nnua anbo y4acTtns B HEM
€VHOJINYHO UM COBMECTHO C APYTMMU rpaXKgaHaMm 1 opraHm3aumnsamm, CaMoCTosTeNIbHO BbibupaTh
3KOHOMUYECKYIO CTpaTerunto pa3BnTusa busHeca, MCNOb30BaTh CBOE MMYLLLECTBO C Y4ETOM YCTaHOBJIEHHbIX
KoHcTuTyumen Poccuinckon ®epepalmn rapaHTuid npaBa cobCcTBEHHOCTM (NOCTaHOBNEHUS
KoHcTuTtyumoHHoro Cypa Poccunckon ®efepaunnm ot 24 despans 2004 roga Ne 3-1, oT 25 maa 2010 roga
Ne 11-M w gp.).

3akpennss pyHAaMeHTaslbHble OCHOBbI SKOHOMUYECKO cBoboAbl YenoBeka, KOHCTUTYUMs Poccuinckon
denepaumm NCXOANT U3 TOrO, 4TO peanmn3auns 3Ton ceoboabl conpsxxeHa ¢ cobnoaeHnem ycaoBun,
KOTOpble yCTaHaBAMBAOTCH 3aKOHOM (cTaTbsa 71, nyHKThI "B", "X", "0"; cTaTbd 76, 4acTb 1), He OOKHA
BbIXOAUTb 3@ 06BbEKTMBHbIE NPeaesibl, ONpeaensiemMble B TOM YNCIe HEAOMYCTUMOCTbIO HAapyLLIEHUS MPaB 1
csobop apyrux nuu (ctaTtesa 17, 4acTb 3) U 3aNpPeTOM OCYLLECTBIEHUS SKOHOMUYECKOW LeATebHOCTH,
HanpaBJIEHHOW Ha MOHOMON3aLMI0 U HeLO06POCOBECTHYI0 KOHKYPEHUMIO (CTaTba 34, 4aCTb 2), a TakxXe

MOXXeT MofBepraTbCs ornpefiesieHHbIM 3aKOHOLaTe/lbHbIM OrpaHUYeHNAaM, BBOAVMbIM B COOTBETCTBUNY C
KOHCTUTYLIMOHHO 06YyCNOBNEHHBIMU KpuTepusiMun (CTaTbs 55, yacTb 3).

B cooTBeTCTBMM CO CTaTben 75 1 KoHcTuTyumm Poccuninckon ®epepaLim 0643aHHOCTL MO CO3AaHMIO
yCJIOBVI A5 yCTONYMBOr0 SKOHOMUYECKOr0 POCTa CTPaHbl U MOBbILLEHWS 61arocoCTOAHNSA rpaXaaH - Kak
OCHOBbI B3aIMHOI0 A,OBEPUS FOCYAapCTBa M 06LLEeCTBa - BO3JIOXKEHA Ha opraHbl Ny6anyHOn BnacTu. 370
nofpasymMeBaeT B YMC/Ie NPOYEro HaJm4yme NHCTPYMeHTOB, obecneynBaloLLmMxX Hagnexxallmn ypoBeHb
CTabnnbHOCTN, NPEACKa3yeMOoCTH N HaJeXXHOCTU FpaXKAaHCKoro 0bopoTa, a paBHO IPMEKTUBHYIO
cyZLebHyto 3aluTy npaB ¥ 3aKOHHbIX MHTEPEeCoB ero y4acTHUKOB, 6e3 Yero HEBO3MOXXHO NOAAEPXKMUBATb
KOHKYPEHTHYI0 3KOHOMMWYECKYI0 cpefy, HeobxoanMyto Ana PyHKLMOHMPOBaHMSA CBOBOLHOMO PbiHKa
(MocTtaHoBneHme KoHcTuTyumnoHHoro Cyna Poccniickon ®epepaumm ot 17 despansa 2022 roga Ne 7-1).
Kak paHee yka3biBan KoHCTUTyumoHHbIn Cya Poccuinckon ®egepaumnm, rocynapcteo obd3aHo
OCYLLEeCTBNATb B Chepe 3KOHOMUYECKUX OTHOLLIEHU KOHTPOJIbHYIO (DYHKLMIO, KOTOpas no cBoewn
KOHCTUTYLIMOHHO-NPABOBOWN NpMpPOLe NPOU3BOLHA OT €ro OpraHuU3yIoLLero n peryanpyoLllero Bo34encTemns
Ha 06LeCTBEHHbIe OTHOLLIEHMS 1 NMPUCYyLLa BCEM OpraHaM rocyapCTBEHHOW BacTy B Npeaenax
3aKpenJieHHoN 3a HUMK KoMneTeHuumn (nocTaHoBneHnsa oT 18 nions 2008 roga Ne 10-M, oT 17 aHBapsa 2013
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roga Ne 1-Mw gp.).

KOHCTUTYLIMOHHBIN 3anpeT 3KOHOMUYECKOW AeATeNbHOCTH, HanpaBAeHHON Ha MOHOMOAN3aLUMIO 1
Hen0bpOCOBECTHYIO KOHKYPEHLINIO, NOAPA3yMeBaET HaM4YMe MeXaHW3MOB BbISIBAIEHNA N MPeCceYeHns
HapyLeHNA aHTMMOHOMOJIbHOr0 3aKOHOA4ATEIbCTBA, BK/IOYASA BO3SMOXXHOCTb NMPUMEHEHUSA B OTHOLUEHNN
COOTBETCTBYIOLLNX NNL, MEP FOCYAapPCTBEHHOIO MPUHYXAEHUS, MPUTOM 4YTO TaKMe MeXaHU3Mbl [OJIKHbI
ObITb aleKBaTHbI KOHKPETHbIM YC/IOBUAM.

Co3paBas Te WM UHbIE NPaBOBblE MEXaHM3Mbl B KOHCTUTYLMOHHO 0406psaeMbIx Luensax, peaepasibHblin
3aKOHOZaTe b AOJKEH Y4UTbIBaTb COCTOAHNE SKOHOMUKMK, HEOBXOAMMOCTb OKa3aHUs Ha Hee TOro Win
NHOrO HanpaBASOLWEro BO34ENCTBMA 419 ee HOPMasbHOro U NPOAYKTUBHOIO (PYHKLMOHUPOBAHUS, @ TakxXe
- C Y4ETOM UMEIOLLENCA Y HEr0 ANCKPELUN - PyKOBOACTBOBATbLCSA SKOHOMUYECKON N UHOW
Lenecoobpa3sHOCTLI0 K MHBIMU (haKTOpaMK, TaKUMK Kak, Hampumep, COCTOosHME 60pbObl C IKOHOMUYECKON
NPecTynHOCTbIO, KOPPYMNUMEN, CTENEHb Pa3BUTOCTN 3KOHOMUKM, U C00Bpa3HO 3TOMY BbiIbMpaTb pa3nyHble
MOZenin peryanpoBaHums.

Mpy 3TOM COOTBETCTBYIOLLEE PErYINPOBAHME N NMOPOXKAAEMbIE MM NMPaBOBbIE NOCNEACTBMA OOJKHbI BbITb
onpeLeneHHbIMN 1 NpeaCcKasyeMbIMU 15 YHaCTHUKOB 3KOHOMMYECKOW AeATEebHOCTM U He CTaBUTb Noj4
COMHeHue cobneHne NPUHLMNOB CNpaBeaIMBOCTM M paBEHCTBa (Npeambyna; ctatbs 19, yactn 1 n 2,
KoHCcTuTyummn Poccuinckon depepaunn), pacnpoCcTPaHSAIOWNXCA KaK Ha peann3aumntio KOHCTUTYLMOHHbIX
npae 1 cBobofd, TaK 1 Ha NCMONHEHNE KOHCTUTYLIMOHHBIX 0683aHHOCTEN 1 CobN0AeHNE KOHCTUTYLIMOHHbIX
3anpeTos.

3. ®efepanbHbIin 3akoH "0 3aWMTe KOHKYPEHUMN" , yCTaHaB/IMBas OPraHn3aLnOHHbIE 1 MPaBOBbIE OCHOBLI
3aLUNTbI KOHKYPEHLMW, B TOM YUC/IE NO NPeaynpexaeHunto n npeceyeHnto MOHOMOINCTUYECKON
AeATeNbHOCTU N HeJ0BPOCOBECTHON KOHKYpPeHLMN (MYHKT 1 YacTn 1 cTaTbu 1), onpegenser
MOHOMONINCTNYECKYIO AeATENbHOCTb Kak 3/10ynoTpebneHne Xo3aiCTBYIOWMM CyObEKTOM, FPYMNMnon anL
CBOMM AOMUHUPYIOLLMM MOJSIOXKEHWNEM, COrNalLEHNS MU COrflacoBaHHble OeNCTBUSA, 3anpeLleHHble
AHTUMOHOMOJIbHBIM 3aKOHOATENIbCTBOM, @ TaKXe UHble AencTBuA (6e3nencTBne), NpM3HaHHbIE B
COOTBETCTBUM C hefepasbHbIMM 3aKOHAMWU MOHOMOIMCTUYECKON AeATENbHOCTLIO, MOHMMas NPy 3TOM Mo,
COrflallleHMeM COOTBETCTBYIOLLYIO LOrOBOPEHHOCTb KakK B MUCbMEHHOWN, Tak 1 B yCTHON hopMe (MyHKTbI 10
n 18 ctatbun 4).

Ctatba 11 gaHHoro ®epepanbHOro 3akoHa OpMyJIMPYET MPM3HAKK COralleHnin, KOTOpble 3anpeLLaTcs,
N Hapsay C ero ctatbaMu 12 n 13 ycTaHaBAMBaET UCKIIOYEHUS N3 3TUX 3aNpeToB (4acTb 6), Npu3HaBas
COOTBETCTBYIOLLNE COralleHnsa onyCTUMbIMKA, TEM CaMbIM YYNTbIBasA, YTO B CUY CReLnduKkn
rPaX4aHCKO-MPaBOBLIX OTHOLLIEHWN TaKMe 3anpeTbl HE MOTYT PaCcnpoCTPaHATLCA Ha 0bbIYHOE
B3aMMOAENCTBME XO3ANCTBYIOWNX CyObeKTOB Ans uenen obueln Boiroabl, Nnpeanonarawowen obbeanHeHne
YyCUAWIA, B3aMMHOE COrslacoBaHMe 1 COBMECTHOE OCYLLIeCTBAeHNE AeNcTBuiA (be3aencTeme) Ha TOBapHOM
PbIHKE (3aKJ/il04eHne [O0rO0BOPOB NPOCTOr0 TOBapULLECTBa 415 BeAEHUA COBMECTHON AeATeNIbHOCTH,
npvBAEYEHNE OAHIUM XO03ANCTBYIOLWUM CyOBEKTOM APYroro B Ka4yeCcTBe coucnonHuTens (cybnoapsaaymnka)
Mo rpa4aHCKO-NMPaBoOBOMY LOrOBOpPY, B3aUMOLENCTBUE B (hopMaTe HEKOMMEPYECKMX OpraHn3aumnin u np.).
LonyCcTUMOCTb COrflalleHnin N CornacoBaHHbIX 4ENCTBMIA, B OTHOLLIEHUM KOTOPbLIX BBEAEH 3anpeT (Yactn 2 -
4 ctatbn 11, 4yacTn 1 - 3 ctatbu 11 1 n gpyrve nonoxxeHms aToro ®efepanbHOro 3aK0oHa ), 3aKoHo4aTesb
0bycnoBua pasnnyHbiMmM 06CTOATENLCTBAMI, YCTAHOB/IEHNE KOTOPbIX MOXKET NMPUBECTU K BbIBOAY O TOM,
YTO C y4eTOM 0COBEHHOCTEN pa3BUTUSA SKOHOMUKIM MOBELEHME XO3SNCTBYIOWNX Cy6bEKTOB, Nognagatowee
noZ obwuin 3anpeT, B OTAEJIbHON KOHKPETHOW CMTYyaL MM MOXKET 61aronpruaTHO CKa3aTbCs Ha
y[oBneTBopeHnn nybsMyHO 3Ha4YMMbIX MHTEPECOB. B YaCTHOCTK, AOMYCTUMbIMK MOFYT ObITb MPU3HaHbI
Takue cornaweHuns (CornacoBaHHbIe 4ENCTBUSA), Pe3Y/IbTaTOM KOTOPbIX NMPY BbIMOJHEHWNN NHbIX
YCT@HOBJIEHHbIX 3aKOHOM YCJIOBU SIBASETCSH UM MOXXET ABJATbLCSH COBEPLUEHCTBOBAHME NPOM3BOACTBA,
peanunsauny TOBapOB AN CTUMYMPOBAHNE TEXHNYECKOr0, SKOHOMUYECKOro nporpecca, Mmbo nosbieHne
KOHKYPEHTOCNOCOBHOCTM TOBApPOB POCCUACKOro MPOM3BOACTBA Ha MMPOBOM TOBapHOM pbIHKe, Nnbo
NnoJiyyeHne nokynaTensamm npemmyLLecTs (Bbirod), Copa3MepHbIX NPenMyLLecTBaM (Bbirogam), NoayyYeHHbIM
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X03ANCTBYOWMMN CybbekTaMu B pe3ybTaTe AeNcTBUiA (6e3neicTBms), CoOrnalleHnin n CorlacoBaHHbIX
LEeNCTBUNA, coenok (MyHKTbl 1 1 2 YacTu 1 ctaTbn 13 3T0oro ®efepasibHOroO 3akoHa ). MNpaBmMTensLCTBO
Poccuinckon ®egepalmm No NpesnoxeHuno gegepasibHOro aHTMMOHOMOJIbHOrO OpraHa Brnpase onpeaensthb
cnyYyaun SonycTMMOCTU CornalleHni (obuime NCKYeHns), npeaycMaTpmBaoLwmne pag yCaoBMn, 1 BBOANTb
NX Ha KOHKPETHbIN CPOK (4acTn 2 1 3 cTaTbu 13 3TOro PepepasibHOro 3akoHa ).

BMmecTe ¢ TeM He MOryT 6bITb NPU3HaHbI A40MYCTUMbBIMU MO OCHOBAHWAM, YKa3aHHbIM B CTaTbhax 12 1 13
depnepanbHOro 3akoHa "0 3aWwmnTe KOHKYpeHUmn" , cornaweHns (kaptenu), KoTopble NPUBOAAT UAN MOTYT
NpuBECTM K ONpeaeNieHHbIM NpaBoBbIM nocaencTenam. K Takum cornaweHnam (kaptenam), obnagatowmm
BbICOKOW (6e3yCIOBHON) CTENEHbIO 3anpeTa (per se), 3aKoHoAaTeNleM OTHECEHbI, B YaCTHOCTW, COrlalleHuns,
CBfi3aHHble C YCTAHOBJIEHWEM UAN NO4AEPKaHMEM LeH (TapudoB), CKnaok, Hagbasok (gonnaT) u (nnu)
HaLleHOK, @ TakXXe MOBbILUEHNEM, CHUXKEHUEM WM NOSAEPXKAHNEM LieH Ha Toprax (MyHKTbl 1 n 2 yacTu 1
CTaTbk 11 3Toro ®efepasbHOro 3aKoHa ). LOoCTVXXeHNE N UCNOTHEHME TaKNX COralleHnin MoryT C
BbICOKOW BEPOATHOCTbLIO NCKJTIOYaTh MW OFPaHNYNBaTh KOHKYPEHLNIO, NHBIM 0B6pa3oM HeraTMBHO
CKa3blBaTbCsA Ha obecnevyeHun nybaANYHO 3HAYMMOro MHTEpPECa Mo ee NOALEPXKAHUIO U B TO XXe BpeMs, C
TOYKM 3PEHNA OLLEHKWN 3aKOHO4ATeNEM TEKYLLMX SIKOHOMUYECKNX, TEXHOMOr MYECKUX N UHbIX 0O BEKTUBHO
CNOXUBLUNXCA 0COBEHHOCTEN, HE MPUBOANTL K OOCTUXEHNIO 3peKTa, NONOXKNTESIbHO BANSIOLLENO Ha
pa3BuTue obuiecTsa.

[lencTBme Takoro 3anpeTa Tem 6osee onpaBAaHHO 419 COrNlalleHNin OTHOCUTENbHO BUAOB AESTENbHOCTH,
npeanosaratolwmx B CUy CBOEN NPUPOLLI HaJInYMe KOHKYPEHTHOW Cpefbl, K KOTOPbIM 04€BMAHO OTHOCUTCS
LeATeNbHOCTb, CBA3aHHAA C y4aCTUEM X03ANCTBYOLWMX CybbeKTOB B TOprax.

3.1. CtaTbs 11 ykaszaHHoro ®efepasibHOr0 3aKOHa NMPU3HAET KapTeneM 1 3anpeLlaeT CornalieHmna mexay
X03ANCTBYIOWMMM CYyObEKTaMU-KOHKYPEHTAMN, T.e. MEXAY XO03SNCTBYIOLWNMN CybbeKTamu,
OCYLLeCTBAAOLWMMN NPOLaXKy TOBApPOB Ha OAHOM TOBAPHOM PbIHKE, UM MeXAY X03ANCTBYOLW MU
cybbekTamu, ocyliecTeasowmMMy npnobpeTeHne TOBapoB Ha OAHOM TOBAapHOM PbIHKE, eC/in Takne
COrfalleHns NPpMBOASAT WM MOTYT MPUBECTU K onpeaeneHHbIM HeraTUBHbIM NOCNeACTBUAM 415 COCTOAHUS
PbIHK@, 3KOHOMUYEeCKOro 6aronosyymsa rpaxaaH, ny6anyHbIX UHaHCOB, B TOM YMCJIE K MOBLILLIEHUIO,
CHVXKEHWNIO MW MOALEPXKAaHUIO LieH Ha Toprax (MyHKT 2 4acTtu 1).

CnepoBaTenbHO, CNeUnUYeCcKUM NPU3HaKoM KapTens NpM3HAeTCs y4acTMe B HEM X03AMNCTBYOLLMX
CybbEeKTOB - KOHKYPEHTOB, B OT/INYMNE, HanpuMep, OT "BepTMKasbHbIX" COrfalleHni, Takxxe 3anpeLleHHbIX
AHTUMOHOMOJIbHbIM 3aKOHOAATEIbCTBOM, KOrja Ha OCHOBAHMW COrnalleHns MeXxay X03aNCTBYIOWNMN
cybbekTamu ogunH npuobpeTaeT ToBap, a Apyrov npefocTaBnseT (npofaeT) ero (MyHKT 19 ctaTbn 4
®enepanbHOro 3akoHa "O 3awWwmTe KOHKypeHuun" ). Camo no cebe yyacTme X03anCTByLWNX CybbeKTOB,
NyCTb U 3aHUMAIOLWLMXCS Pa3INYHBIMU BUAAMUN AEATENIbHOCTU, B TOPrax B OTHOLIEHWW peaJsin3yeMoro uan
npvobpeTaemMoro B pesynbTaTe UX NPOBEAEHNS TOBapa NO3BOJISET pacCMaTpUBaTb TakMX CyObeKTOB B
KayecTBe KOHKYPEHTOB Ha PbIHKE COOTBETCTBYIOLLEro ToBapa.

3.2. MneHym BepxosHoro Cyna Poccuiickon Pegepaunm pa3bAacHUI, YTO C y4ETOM NOJIOXKEHMIN NYHKTa 18
cTaTbk 4 denepanbHOro 3akoHa "O 3alUMTe KOHKYPEHLMMN'" CornalleHneM X035MCTBYOLWNX CYy6EKTOB
MOryT BbITb NPW3HaHbI Nt0bble 4OrOBOPEHHOCTU MeXXAY HMMMW B OTHOLLIEHUWN NOBELEHNS Ha PbIHKE, B TOM
4yucne Kak opopMJIEHHbIE MMCbMEHHO (HamprMep, AOroBOPLI, peleHns 06beAnHEHNIN X03ANCTBYOLNX
cybbeKTOB, NPOTOKOJIbI), TaK 1 HE MOJYYMBLUME MNCbMEHHOr0 0(POPMJIEHUS, HO HalleLLMe OTPaXKEeHNE B
onpeneneHHoM nosegeHnn. PakT HaMYNS COrNaLLleHNs He CTaBUTCS B 3aBUCMMOCTb OT ero 3akJloyeHuns B
BMAE OOroBopa Mo npasuiaM, yCTaHOBJIEHHbIM rPpaXkAaHCKMM 3aKOHOAaTeIbCTBOM, BK/OYas TpeboBaHNs K
hopMe 1 copepxaHuio caenok. Hanuyme cornaweHns MoxeT OblTb YCTAaHOBIEHO MCXOAS U3 TOrO, 4YTO
HECKOJIbKO X03SMNCTBYOLWNX CyObeKTOB HaMepeHHO cnegoBasnmn obuieMy ninaHy noBedeHus (npecaenosanu
e0MHYI0 NPOTUBOMPABHYIO Liefb), MO3BOSIOLEMY N3BJeYb BbIFO4Y U3 HeLOMYLWEHUS (OrpaHnYeHns,
yCTpaHeHWs) KOHKYPEHL MM Ha TOBAPHOM PbIHKE. BMecTe C TeM CX0XXeCTb MOBEAEHUSA HECKOJIbKMNX
X035NCTBYOWMUX CyObEKTOB CaMa No cebe He SBNAETCA 0CHOBaHMEM AJ11 BbIBOAA O HAJIMYUN MEXAY HUMU
OrPaHNYMBalOLLEr0 KOHKYPEHLMIO CoralleHmns. B aTom cnyvyae HeobX0AMMO y4MTbIBaTb, UMEANCH JIN UHbIE
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NPUYUHBI 4118 M36paHHOro X03ANCTBYOWMMY CyObeKTaMun NoBeLeHNs, HanpyuMep ecam OHO COOTBETCTBYET
CHOPMUNPOBABLUMMCS (M3MEHMBLUMMCSA) HA PbIHKE YCNOBUAM AeATeNbHOCTU, 06yCI0BAEHO 0ANHAKOBOW
OLIEHKOW CUTYaLMMN Ha PbIHKE CO CTOPOHbI X03ANCTBYOWMX CybbekToB. Kpome Toro, ¢ y4eToM nybamyHoro
XapaKTepa aHTMMOHOMObHbIX 3aNPeTOB ¥ Npe3yMnumm 4o6poCOBECTHOCTY YHAaCTHUKOB FPaXkAaHCKOro
o0bopoTa 0693aHHOCTb YCTaHOBUTb, YTO MEXAY X03ANCTBYOWMUMY CYybbeKTaMn nMeeTCs cornalleHue,
KOTOpOe HapylaeT cTaTbio 11 denepanbHOro 3akoHa "O 3alMTe KOHKYpeHUUK" , a TakXxe onpenennTtb
COCTaB Y4aCTHMKOB COralleHnsa BO3/1araeTca Ha aHTUMOHOMNObHBIA OpraH (MyHKT 21 NnoCTaHOBAEeHNUS OT 4
MapTa 2021 roga Ne 2 "O HEKOTOpPbIX BOMPOCaX, BO3HMKAIOLWMX B CBA3N C MPUMEHEHNEM CygaMu
AHTUMOHOMOJILHOr 0 3aKOHOA4aTesbCTBa").

3.3. KapTenbHoe cornalleHme paccMaTpuBaeTcs hefepasbHblM 3aKOHO4aTeleM Kak Hanbonee Tsxkoe
HapyLleHne aHTMMOHOMOJIbHOI0 3aKOHOAAaTEIbCTBA, NMOCKOJIbKY 3@ HEro - eC/iv COOTBETCTBYIOLLEe fesdAHne
NPUYMHWAO KPYMHBIN ywepb rpaxkaaHam, opraHn3auusam unm rocyaapctey Anbo NoBaekno nsBneveHne
[10X04a B KPYMHOM pa3Mepe - YCTaHOBJIEHA Yr0JI0BHas OTBETCTBEHHOCTb (CTaTbs 178 YK Poccuiickon
®epepaumnm ). Kpome TOro, 3a KapTebHble COralleHns 3aKoHOAaTeNbCTBOM 06 aAMUHNCTPATUBHbIX
npaBoHapyLLUeHNsaX npefycMoTpeHbl Hanbosee 3Ha4nTeNbHbIe N0 pa3Mepy 060poTHbIE WTpadbl ANs
IOPUANYECKMX JIALL MO CPaBHEHMIO CO WTpadaMy 3a HapyLLeHWe 3anpeToB Ha MHbIe OrpaHnYmBatoLLne
KOHKYPEHLIMIO CornaLleHus, B YaCTHOCTY Ha "BepTuKaibHble" cornaweHuns (4actn 3 u 4 ctaTtbun 14.32 KoArll
Poccninckon denepaunn ).

CornacHo 4acTtu 1 ctaTby 14.32 KoAll Poccuinckon deaepaunm 3akaioHeHne X03aACTBYIOWMM CyObeKTOM
corJialleHus, NpM3HaBaeMoro B COOTBETCTBMM C aHTUMOHONMOJIbHLIM 3aKOHOLATE/IbCTBOM KapTesneM, 3a
NCKOYEHNEM CNyYaeB, MPeayCMOTPEHHbIX YacTblo 2 TON e CTaTbu, b0 y4yacTue B HEM BieYeT
HaJIoXKeHne aiMMHNCTPaTMBHOIO WTpada Ha AO/DKHOCTHbIX JINL, B pa3Mepe OT COPOKa ThiCAY A0
NATUAECATN ThiCAY pybnen nan AuckBanmrKaLmuio Ha CPOK OT OAHOI0 roAa A0 TPex JieT; Ha IpUaNYEeCKUX
JINL - OT TPex COThbIX A0 NATHaAUATW COTbIX pa3Mepa CyMMbl BbIpYYKM NpaBoHapyLnTens oT peannsaumnm
ToBapa (paboTbl, yCayru), Ha pbiHKE KOTOPOr0 COBEPLUEHO aAMUHUCTPaTUBHOE NMpaBoHapyLleHue, 1mbo
pa3Mepa CyMMbl PAaCX0A0B NpaBoOHapyLIMTens Ha npuobpeTeHune ToBapa (paboTkl, ycayru), Ha pbiHKe
KOTOPOro COBEPLUEHO aIMUHUCTPATBHOE MpaBoHapyLUeHWe, HO He MeHee CTa TbhicaY pybnen.

Mpy 3TOM B CuJy HacTu 2 3TON e cTaTbh KoAll Poccuinckon ®efepaumm 3aknodeHne HefonycTuMoro B
COOTBETCTBUM C aHTUMOHOMOJIbHLIM 3aKOHOLATEIbCTBOM COr1alleHns, eCJivi OHO MPUBOAUT WU MOXET
MPUBECTY K MOBBILLEHNIO, CHUXXEHUIO UM MOALEPXKAHMIO LIeH Ha Toprax, nbo y4acTue B HEM BeyeT
HaJIoXXeHne aiMMHNCTPATMBHOrO WTpada Ha AO/KHOCTHbIX JIUL, B pa3Mepe OoT ABajuaTu ThiCAY A0
NATUAECATU ThiCAY pybnen nnm ouckBanurKaLmio Ha CPoK L0 Tpex JIeT; Ha IPUANYECKUX uL - 0T OLHON
[ecAaTon 00 O4HOW BTOPOW HavyalbHOW CTOMMOCTU NpeiMeTa TOPro., HO He bosiee ofHOM ABaALaTb NATON
COBOKYMHOr0 pasMepa CyMMbl BbIPYy4KM MpaBoOHapyLUUTENa OT peannsauum Bcex ToBapos (paboT, ycnyr) u
He MeHee CTa ThicsY pybnen.

MprBeneHHoe peryivpoBaHne CBUAeTeIbCTBYET 0 TOM, YTO HapyLUeHWe 3arnpeTa KapTens Ha Toprax
yCTaHaB/IMBAETCS 3aKOHOLATESIEM B Ka4eCTBE CaMOCTOATESIbHOr0 KBaJIMPULIMPYIOLLLEro Npu3Haka 1 Takoe
HapyLleHne paccMaTprBaeTCs Kak 6osiee TSXKKOe MO CPABHEHMIO C MHBLIMU CTyHasaMu KapTens,
nepeynceHHbIMN B YacTun 1 ctaTbn 11 ®efepasibHOro 3akoHa "O 3awimMTe KOHKYPeHUUN" 1 BAeKyLLUMN
OTBETCTBEHHOCTb MO YacTu 1 cTtaTbmn 14.32 KoAIll Poccuinckon degepaumn . Mpn 3TOM B LENsx
CTMMYNUPOBAHNA NPaBOMEPHOr0 NOBELEHUS X03ANCTBYIOLNX CyObEKTOB B C/ly4ae UX AeATeNbHOro
packasHWs NpefycMoTpPeHa BO3MOXXHOCTb 0CBOBOXXAEHNA OT alMUHNCTPATNBHOWN OTBETCTBEHHOCTH 3a
3aK/0YeHne HeoNyCTUMOro B COOTBETCTBUMN C @HTUMOHOMOJIbHLIM 3aKOHOLATENbCTBOM COrnalleHus, a
TaKXXe yCTaHOBJIeHbl AOMOJIHUTE/IbHbIE OCHOBAHWSA [J19 CMATYEHUS OTBETCTBEHHOCTM 3a Takoe
aAMUHUCTPaTUBHOE NpaBoHapyLlueHue (npumedanns 1 - 3 n 5 k ctaTbe 14.32 KoAll Poccunckon ®enepaumm
).

3.4. Takum obpasoM, befepanbHbIi 3aKOHOAATENb B paMKax CBOEN AMCKpeumn npuaaeT ocoboe 3HaveHne
Topram Kak cneumduyeckomy cnocoby coBepLlUeHNs CAENKN NOCPEeACTBOM NPOBEAEHNS KOHKYpCa Uu
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ayKLMOHa, KOHCTUTYTMBHbLIM 3JIEMEHTOM KOTOPOr0 CYXKNT COCTA3aTENbHOCTb, KOHKYpPeHTHas 6opbba, a
Lesibio TOProB Kak IopuanYecKon npouefypbl ABASETCA BbiBAeHWe nNpeTeHAeHTa Ha 3aK/loYeHne
[0roBopa, KOTopbIN cnocobeH NpeanoXuTb Hanbosiee NPUEMAEMYIO - BbICOKYIO WM HU3KYIO - LeHy (npu
npoBeeHnn ayKunoHa) niu yyLine yciosma orosopa (npu npoBefeHnn KOHKypca) u TeM caMbiM
Hambonee NOAHO YOOBNETBOPUTL MHTEPECHI KaK OpraHu3aTopa 1 (Mnn) 3aka3ymka TOpros, Tak U
nobennTens, a B HEKOTOPbIX CIYHasaX U TPETbUX JNLL.

KoHcTuTyumoHHbI Cya Poccuninickon ®efepaumm paHee oTMeYas, YTO UCNOJIb30BaHME B OnpefeneHHbIX
C/ly4asX KOHKYPEHTHbIX npoueayp oTbopa KOHTPareHToB SBASETCSA 00LLEMNPOBON NPAKTUKON 1
06yC/ioBNEHO: HEO6XOAUMOCTbLIO YA0BAETBOPUTL MHTEPEC 3aKa34MKa B 3aKN0HEHMN AOrOBOPA Ha Ny4LUMX
LJ15 HEro yCoBUAX U C JIyYLIUM KOHTPAreHToM; 3aadyaMu 3allnTbl KOHKYPEHLUNN; Lesibio MPOoPUIaKTUKN
KOPPYMNLMOHHbIX NpaBoHapyLLeHunin (MocTaHoBneHne oT 23 nekabps 2022 roga Ne 57-11 ).

B cBSA3M C 3TUM yCTaHOBNEHME KaK 3anpeTa KapTens Ha Toprax, Tak 1 NoBbILLEHHOW Ny6an4Hom
OTBETCTBEHHOCTW 3a HapyLUeHMe 3TOro 3anpeTa npecsiefyet KOHCTUTYLMOHHO ogobpsemMble Lenun u
a[eKBaTHO UM, MOCKOJIbKY OCYLLECTBNIEHNE CAEN0K MMEHHO Ha TOoprax nMeeT 0coboe 3HavyeHune ans
NoAAEpXXaHNA U 3aUTbl MONOXKUTENBHOM0 3(pheKTa OT KOHKYPEHLMW, KOTOpas A0 KHa OblTb OCHOBaHa Ha
cobnogeHun npuHumuna obpocoBEeCTHON LIEHOBOW 1 HELLEHOBOW COCTA3ATENbHOCTU MeXAY Y4aCTHUKAMM
COOTBETCTBYIOLLMX NPABOOTHOLLIEHWN B LIeNSAX BbIABAEHUS Sy4LUNX YCII0BMIA NOCTaBOK TOBApOB,
BbINOJIHEHNSA PaboT, OKazaHua ycayr. Peannsaumns 4aHHOrO NPUHLKMMNA HENOCPEACTBEHHO CBA3aHa C
npefHasHavyeHneM n LensiMym TOPro., CMbICA KOTOPbIX MPU OTCYTCTBUU KOHKYPEHLMN MeXay
XO3SNCTBYIOLLNMU CybbeKTaMN yTpaunBaeTCs.

CkasaHHOe He 03Ha4YaeT, 4YTO 3aKoHo4aTe b, N0Jb3YSACh CBOEN ANCKpeLuunei, He MOXeT BBOAUTb
NCKOYeHUS AN OTAE/bHbIX Clly4YaeB NpoBefeHNs TOProB, yCTaHaBAMBas (B TOM YNC/Ie Ha KOHKPETHbIN
nepuoa) cneunasbHble Npasnia B OTHOLWEHUN NX YYaCTHUKOB, NPoLefypbl onpeLeneHns Hanay4ymnx
yCJI0BUI, B3aUMOLENCTBMA MEXAY YHaCTHUKAMU, 3aKa34MKOM 1 OPraHnW3aToOpoM TOProB, @ TakXKe UHble
0COBEHHOCTH, CHWKAIOLLME YPOBEHb COCTA3ATENbHOCTU AW AOMYCKaoLWMe CUTyaunto, Npu KOTOPOK
nobennTens TOPros MOXET BbITb oNpenesieH BHE KOHKYPEHTHOM cpelbl. Mexay TeM Takue UCKIoHYeHNSs
LO/MKHbI 6bITb NPeayCMOTPEHbI B 3aKOHE WM B COOTBETCTBMMN C HUM SICHO U HEABYCMbIC/IEHHO.

4. Kak HEO4HOKPaTHO YKa3biBaa KOHCTUTYUMOHHbIN Cyg Poccunckon depepaunn, 3aKkoHOAaTENb,
yCTaHaBAMBas OTBETCTBEHHOCTb 3a T€ UM UHble MPOTUBOMPABHbIE AEeAHUS, B CUY UMEIOLLENCS Y HEro
AVNCKPELUN MOXKET Mo-pa3HOMY, B 3aBUCUMOCTM OT CYLLECTBA OXPaHAEMbIX 00LECTBEHHbLIX OTHOLLEHWIA,
KOHCTPYMPOBaTb COCTaBbl MPABOHAPYLUEHNIA N UX OTAENbHbIE 3IEMEHTHI, @ TAKXE Y4UTbIBATb U UHbIE
(hakTOpbl, HAaNpMMep CTeneHb PacnpoCcTPaHEHHOCTM TaKMX NPaBOHapPYLUEHWI, 3HAYUMOCTb LIEHHOCTEN, Ha
KOTOpble OHM NOCATatoT, K XapakTep NPUYNHAEMOro NMU Bpea - UMYLLECTBEHHOIr0, OPraHM3aunoHHOro
NN MHOTO - OXpaHaeMoMy 06bekTy (nocTaHoBneHUs oT 27 uoHa 2005 roga Ne 7-1, oT 10 despans 2017
rofa Ne 2-I, oT 24 Hosbps 2022 roga Ne 51-M n gp.), TeEM cambIM OKa3biBas BAUSHUE Ha BbIBOP OOHOro 13
BApMaHTOB MMEHHO NyBAMYHO NOALEPXKMBAEMON MOLENN MOBEAEHNS NINL, MPUHUMAIOLLMX peLLeHs B
COOTBETCTBYIOLNX Chepax AeaTeNbHOCTH.

4.1. YacTb 7 cTaTbn 11 ®efepanbHOro 3akoHa "0 3alimTe KOHKYpeHLUN" npefycMaTpmBaeT, 4To
MOJIOXKEHUS 3TON CTaTbW O 3aMnpeTe KapTesnen, B TOM YMcie Ha Toprax, He pacnpoCTPaHATCA Ha
COrnalleHns Mexxay X035NCTBYLWUMN CyObeKTaMu, BXOAALMMMN B OAHY rpynny Auu, eCiiv OAHUM 13 HUX B
OTHOLUEHUW APYroro yCTaHOBEH KOHTPOJIb b0 eciv Takme X03anCTBYIoLmMe CybbeKTbl HAX0AATCSA NO4
KOHTPOMIEM OLHOI0 INLA, 33 UCKJIIOYEHNEM COTaLLEHNA MEXAY X03SNCTBYOLWNMN CybbeKTaMmu,
OCYLLeCTBAALWMMN BULbl AeATE/IbHOCTW, OLHOBPEMEHHOE BbINOJIHEHWNE KOTOPbIX TOJIbKO OAHUM U3 HUX He
LONYyCKaeTCs B COOTBETCTBMM C 3aKOHOAATeNbCTBOM Poccuinckon ®egepaumn.

Mpwn 3TOM B 4acTy 8 3TOW CTaTby, a TakXe B cTaTbax 11 1 1 32 gaHHoro ®efepasbHOro 3aKoHa noj
KOHTPOMEM NMOHMMAETCS BO3MOXHOCTb (PU3NYECKOro MW IPUANYECKOro ML NPsSMO UM KOCBEHHO (4Yepes
lopruAanYecKoe MLO UAKN Yepes HECKONbKO IPUANYeCKUX nnL) onpeaensTs peweHns, npuHuMaemole
APYrUM PUANYECKUM JIMLOM, NOCPEACTBOM pacrnopsxeHuns bonee 4eM NATLIOAECATHIO MPOLEHTaMu
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o6bLLero KonM4ecTBa roJI0CoB, MPUXOAALLUXCSA Ha FONOCYOLLME aKUMK (4011), COCTABAAOLIMNE YCTaBHbIN
(CKNafo4HbIN) KanuTan PUANYeCcKoro anua u (Unmn) ocywecTBieHUs PYHKLUA UCMONHUTENIbHOMO OpraHa
topnamnyeckoro nnua. CooTBeTCTBEHHO, NpefoCcTaBleHne UMMYHUTETA, B HaCTHOCTU, MPUMEHUNTESIbHO K
KapTensM 3aKoHoaTeslb CBSA3bIBAET C YCTAaHOBNAEHWEM [BYX KBAaNUDULMNPYIOWNX NPU3HAKOB, TaKMUX KaK
BXOXAEHME X03ANCTBYOLNX CyObEKTOB, MPUHUMAIOLLMX YHacTre B TOprax, B 04HY rpynny nuuy v
Hax0oXAeHNe Takmx CybbeKTOB Noj KOHTPOSIEM OAHOIO NLA B CUY OLHOI0 M3 ABYX UAM 060MX yKa3aHHbIX
B 3aKOHe 06CTOoATEeNbCTB.

Takoe nNpaBoBOe perynnpoBaHue 6ui10 BBeaeHo defepasibHbIM 3aKOHOM 0T 6 Aekabps 2011 roga Ne 401-
®3 "0 BHeceHUN nsMeHeHnn B PefepanbHblil 3aK0H "O 3alLnMTe KOHKYPEeHUMIN" 1 OTLAeNbHbIe
3aKoHodaTenbHble akThl Poccuinckon depepaumun”. Ha MOMeHT BHeceHWs B FoCyaapCTBeHHYO [ymy
depepansHoro CobpaHusa Poccuinckon ®epepaumm NpoekT gaHHoro ®enepanbHOro 3akoHa
npeaycMaTprBa TakXe eLle OAUH - TPETUIN - KpUTEPUIA, @ UMEHHO MOJly4eHre npaBa OnNpeaensTb YCI0BuMS
BeAEHNA NpeanpuHUMaTENbCKON AeATENbHOCTM IOPUANYECKOr0 NnLa, OJHAKO BNOCIeACTBMMN OH Obln
NCKJIIOYEH U3 TeKCTa 3aKOHOMPOEKTa, He CTaB 3/1IeMEHTOM MNPaBOBOro peryJsimpoBaHus.

Kpome Toro, B YaCTu YCTaHOBJIEHUS ABYX MPU3HAKOB KOHTPOSA NpeanucaHus ctaten 11 ®egepansbHoro
3aKoHa "O 3aWmMTe KOHKYpeHUMN" He BCTYNAKT B KOJN3MIO C NOJ0XKeHUsMK [loroBopa 0 EBpa3ninckom
3KOHOMUYECKOM coto3e 1 MNpoTokona 06 obLMX NpUHUMNaxX U NpaBuaax KOHKypeHuun (npunoxeHune Ne 19 kK
AaHHOMy [JoroBopy; NoAnyHKThl 11 1 16 nyHKTa 2), MOCKOJIbKY B COOTBETCTBUN C MOAMYHKTOM 1 nyHKTa 3
cTaTbW 74 faHHOro [lorosopa rocyfapcTBa-4/eHbl BripaBe yCTaHaBAMBaTb B CBOEM 3aKOHOLATESNIbCTBE
LONOSHUTESIbHbIE 3aNpPeThl, @ TaKXe AOMNOJIHUTENbHbIe TpeboBaHMA 1 OrpaHNYeHNs B OTHOLLIEHUN
3anpeToB, NpefyCMOTPEHHbIX ero cTaTbaMn 75 1 76, T.€. B TOM YUC/1e B OTHOLIEHWM 3aMNpeToB KapTesien Ha
Toprax (MyHKT 3 cTaTbm 76).

Takum 0bpa3oM, BoNd 3aKoHo4aTeNsa bbila HanpaeaeHa Ha TO, YTO6bI CBA3aTb MCKIIIOYEHME U3 3aMnpeTa Ha
KapTeJsibHble CorJlalleHUs TOJIbKO C ABYMS NPU3HaKaMy KOHTPOSIA.

M3 3Toro xe, no cytu, ucxoaut n NMneHym BepxosHoro Cyaa Poccninckon degepaunn, pa3bsaCHUBLLNIA B
nocTaHoBJIeHUN "O HEKOTOPbIX BOMPOCax, BO3SHUKAKOLWMX B CBA3W C MPUMEHEHWEM CyaMu
AHTVMOHOMONLHOIO 3aKOHO4AaTeNIbCTBA", YTO B CUJy YacTu 7 cTaTeun 11 denepanbHoro 3akoHa "O 3awmTe
KOHKYypeHunn" , no obLiemy npasuiy, NONOXKEHNS AAaHHOW CTaTb/ HE MPUMEHSAIOTCA B OTHOLLEHNN
CornalleHnn Mexay Xo3auCcTByoWwmMn cybbekTamm, BXOAALWMUMY B O4HY IPpynny JnL, COrflacHO ero cTaThbe
9, Npy yCNOBWK, YTO OLHWUM W3 HUX B OTHOLUIEHMW APYroro yCTaHOBAEH KOHTPOJIb, B0 eCcnu OHW
HaxoAATCs NOA KOHTPOJIEM OLHOMO NNLLA; NPY 3TOM KOHTPOJIb AOJDKEH OCYLLECTBASTLCA B OAHON 13 hopM,
yKa3aHHbIX B 4acTu 8 ctaTbk 11 3Toro ®egepanbHOro 3akoHa (MyHKT 28).

B 3TOM >Xe NOCTaHOBJIEHUN OTMEYEHO, 4YTO NPU A0Ka3blBaHUN OFPaHNYMBAIOLLEr0 KOHKYPEHLNIO
corJjialleHus, npefyCcMoTPeHHOro YacTbio 1 ctatbm 11 Ha3BaHHOro ®eflepanbHOr0 3aK0Ha , B OTHOLLEHMWM
X035NCTBYOWMUX CYOBEKTOB, HE 0TBEYatOLWMX TpeboBaHUAM YacTel 7, 8 TON e CTaTby, HO (DOPMUPYIOLLNX
rpynny AnL No MHbIM OCHOBAHMWAM, YCTAaHOB/IEHHbBIM €ro CTaTbeln 9, TeM He MeHee [O/KHO BbiThb
YCTaHOBJIEHO, YTO YKa3aHHbIE nLa ABJIAIOTCA KOHKYPEHTaMU. 3TO KOPPENNPYET C MYHKTOM 22 TOro xe
NOCTaHOBJIEHUS, B COOTBETCTBUM C KOTOPbIM MPW YCTAHOBIEHUN HAIMYUSA KapTesibHOro cornalleHums
NOSNIEXUT LOKa3blBaHWIO PaKT TOro, YTO YYaCTHUKU KapTens ABJIAIOTCSA KOHKYPEHTaMn Ha TOBapHOM
PbIHKE U AOCTUIHYThlE MeXAY HUMU AOrOBOPEHHOCTU UMEIOT npeaMeT, onpefesieHHbi B nyHKkTax 1 -5
Yyactn 1 ctaTbu 11 PepepanbHOro 3akoHa "0 3awmMTe KOHKYPEHUMKN" ; Han4ne KOHKYPEHTHbIX OTHOLLEHNIA
MeXIYy YY4aCTHUKaMu KapTens NoATBEPXKAaeTCs pe3ysibTaTaMy NPOoBeeHHOr0 aHann3a COCTOAHNUS
KOHKYPEHLMN Ha TOBAapHOM PbIHKE.

MNpuBefeHHble 3asBUTENEM MO HACTOSALLEMY Aely HEMHOMo4YUC/IeHHbIe NMpUMepbl PacLUIMPUTENBHOrO0
NCTONIKOBaHUA CyAaMu NONoXeHnn ctaten 11 GefnepasbHOro 3akoHa "O 3almnTe KOHKYpeHLuun" He
OTHOCATCS K pa3bsACHeHMAM Mo Bonpocam cyaebHol NpakTukmM, kotopble aaeT BepxoBHbii Cya Poccuinckon
depepaumnm, peannsysa npegycMoTpeHHoe ctatben 126 KoHctutyummn Poccuinckon ®epepaumm
NoAHOMOYME, NPeXe BCero, C Lenblo obecneyeHns eamHoobpasHOro NpMMEHeHUs CyLamu
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3aK0HOJaTeNbCTBa Poccuinckon degepaumnm.

Mo3numa BepxosHoro Cyaa Poccunckon ®efepalimm Co3ByYHa BblBOAaM KOHCTUTYUMOHHOrO Cyaa
Poccuinckon ®egepaumm, Kotopbin B OnpegeneHnn ot 28 aekabps 2021 roga Ne 2840-0 ykasan, 4To
cogepxalymecs B HacTu 8 ctaTbu 11 ®efepanbHOro 3akoHa "O 3aluTe KOHKYPEeHLUNU" NOSIOXEH S,
yCTaHaBAMBAIOLLME NOHATNE KOHTPONS, HanpaB/eHbl Ha 3alUTY KOHKYPEHTHOW Cpelbl K rpaXkAaHCKMX
npaB X035NCTBYOLWNX CyObEKTOB U, pacCCMaTPUBAEMbIE B CUCTEME LENCTBYIOLLEr0 MPaBoBOro
perynupoBaHns, B TOM 4MCie BO B3aMMOCBSA3M CO CTaTben 9 "Mpynna nuy" aaHHoro ®efnepansHOro 3akoHa ,
He MOryT pacLEeHMBATbCS KaK HapyLlalowmne KOHCTUTYLMOHHbIE MpaBa 3asaBMTesbHULbI, B Aene C y4acTUeM
KOTOPOW CyAbl NpnU3Haan 060CHOBaHHbLIM BbIBOL aHTUMOHOMOJ/IbHOrO OpPraHa O TOM, YTO OHa HE BXOAMUT B
rpynny nuu ¢ obuiecTsamu, a SBASETCA UX KOHKYPEHTOM.

OTKa3biBas B MPUHATMM K PaCCMOTPEHMIO »Kanobbl, B KOTOPOA KOHCTUTYLMOHHOCTL MOJIOXKEHWUIA YacTn 8
CcTaTbh 11 PepepanbHOro 3akoHa "0 3aliMTe KOHKYPEHU MM NogBeprasacb COMHEHNIO, B TOM YC/1e U B TON
Mepe, B KaKor OHW MO CMbICAY, MpuAaBaeMoMy UM NPaBonpUMeHNTENbHOM MPaKTUKON, He JOMyCKalT
BO3MOXXHOCTM Y4YNTEIBaTb (PaKTU4eCcKme 0b6CToATensCTBa Aena, a UMEHHO Hannyine PakTU4ecKoro
KOHTPOJ15 04HOI0 PU3NYECKOro SinLa (KoHe4YHoro beHedmumnapa) 3a ABYMS X03ANCTBYOLWMMUN CybbekTamMu
N ero hakTUYeCKy0 BO3MOXXHOCTb ONPefensiTh UX PeLLeHNs, a TakXXe YYUTbIBaTb (PakTUYeckoe OTCyTCTBUe
KOHKYPEHTHbIX OTHOLLEHUIA MeXAY OpraHu3aLnamu, BXOAAWMMMN B Fpynny WL U AeACTBYIOWMMUN B eANHOM
3KOHOMUYECKOM UHTEpece, a MOTOMY He BbICTYMAloWMMM CTOPOHAMMN aHTUKOHKYPEHTHOIO COrlalleHns,
KoHcTuTyumoHHbin Cya Poccuinckon ®epepaumm B OnpegeneHun ot 27 gespans 2020 roga Ne 399-0
OTMETWI, 4TO OCMapuBaeMble 3aKOHOMOJIOXKEHNS HaNpPaB/iEHbl Ha 3aLUUTY KOHKYPEHTHOWN cpeabl 1
rPaXAaHCKUX MPaB X03SNCTBYOLWNX CyObEKTOB, @ TEM CaMbIM - Ha peann3aunio NPeanMcaHuin ctaten 8
(4actb 1), 17 (vacTb 3), 34 (vacTb 2) 1 55 (4acTb 3) KoHCcTuTyumn Poccuinckon degepauum n He MoryT
pacueHNBaTbCS Kak HapyLatowme B 0603HaYeHHbIX B )Kanobe acnekTax KOHCTUTYLMOHHbIE NpaBa U
csoboabl 3a9BUTENS, B AeSie C y4acTheM KOTOporo apbuTpaxkHbI Cy 4 yCTaHOBWI, 4TO 06LLeCTBa B CMIOPHGIN
nepuoa He BXOAWAN B O4HY rpynny JuvL.

®AC Poccum TakXKe yKasblBaeT Ha HeonyCTUMOCTb PaclUMPUTENIbHOIO TOJIKOBAHWUS NPU3HAKOB KOHTPOS,
npenycMoTpPeHHbIX YacTbio 8 cTaTbh 11 PegepanbHOro 3akoHa "O 3alinTe KOHKYpeHummn" (pasbsacHeHne Ne
16 "O npuMeHeHun YacTen 7, 8 cTaTbn 11 3aKoHa 0 3alUNTe KOHKYPEHLUN", yTBEPXKAEHHOE NPOTOKOJIOM
Mpe3snanyma ®AC Poccun oT 13 mapTta 2019 roga Ne 2), TeM caMbIM LONOAHUTENILHO OPUEHTUPYSA
X035NCTBYIOLWMNX CYOBEKTOB, UMEIOLLMX HAMEPEHME MPUHATL y4acTUe B TOprax, Ha NoAAEPKMBAEMYIO
3aKOHOM MoJeflb NOBeAeHMUS, @ TakxKe CoobLLas UM 0 BO3SMOXXHON HEraTUBHOW peakLiMm OpraHoB
ny6anMYyHOM BNaCTW B Cyvae, ey adypuanpoBaHHbIE Y4aCTHUKN TOProB B pacyYeTe Ha NoJlyyeHune
npevMyLLecTB nepeg ApYyruMu y4acTHUKaMM NpeanoyTyT - BOMNPeKn NpusefeHHbIM No3nLnsaMm
KoHcTuTyumoHHoro Cyna Poccuinckon ®epepaunm n BepxosHoro Cyaa Poccuinckonn ®efepaunu, a Takxe
crneunann3MpoBaHHOro hefepasbHOr0 opraHa UCNOMHNTENbHOW BAACTU - UCXOAUTb U3 pacLUMPUTESIbHOrro
TOJIKOBaHMA 0CMapuBaeMoro 3aKOHOMOJIOXKEHNS.

4.2. Kpome TOro, npy BO3HUKHOBEHWNN COMHEHWI B MOHUMaHUW NpeanMCcaHnin 3aKoHoAaTeNbCTBa 0 3almTe
KOHKYPEHLIMW, B TOM YUCAE B OTHOLLEHUW NEpPeYHs YCN0BUIA (KpuTepres), 0T CobNoAeHNS KOTOPbLIX 3aBUCKT
npenocTaB/ieHne Kaknx-nmbo npenmyLlects, Tem 6onee ecan B COOTBETCTBYIOLLEM TEKCTE 3aKOHa He
COAEPXUTCA NPU3HAKOB, YKa3blBAKOLLMX Ha OTKPLITOCTb TAKOr0 Crucka (Hanpumep, He UCNOJIb30BaHbI
TaKue CNI0Ba, Kak "B YacTHOCTK", "NHble ciydamn" u T.M.), XO3ANCTBYOLWNIA CYyObEKT, AENCTBYOLWNNIA
106pPOCOBECTHO M pa3yMHO, MPUMEHUTESIbHO K 06CTOSTENLCTBAM CIOXKUBLLENCS Y HEFO KOHKPETHOW
cUTyauum MoxeT 06paTUTLCA 3@ AONONHUTENbHBIMU pa3bacHeHUaMU B PAC Poccum (MyHKT 5 vacTu 2
cTaTbn 23 PenepanbHOro 3akoHa "O 3aWmTe KOHKYpeHUMn" ; NyHKT 6.3 MNMonoxxeHuns o PegepanbHOM
aHTUMOHOMObHOW cnyxbe, yTBepXAeHHOro MNocTaHoBNeHneM MpaBnTenbCcTBa Poccuiickon degepaunn oT
30 nioHs 2004 ropga Ne 331 ).

Kak paHee oTMedan KoOHCTUTYUMOoHHbIN Cyg Poccunckon ®enepaunn - C y4eTOM BANSHUS
npeanpuHMMaTeNbCTBa, NOPOM CYLLECTBEHHOM0, Ha MHTEPECkl MHOXEeCTBa NinL, ero ocoboro nyban4yHo-
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NpaBoOBOro 3Ha4YeHns - NPy 0AHOBPEMEHHON SKOHOMUYECKON U MHOW NOALEPXKKe CO CTOPOHbI FOCyAapCTBa
1 obLiecTBa CTaHAaPT OCMOTPUTENBHOCTM 1 3a60TAMBOCTM, PaBHO Kak 1 B LIeJIOM CTaHOapT
[06p0OCOBECTHOCTM NPU YACHEHWW MPABOBbIX MOJIOXKEHUA INLLOM, 3aHUMAIOLLMMCA NPeanpuHUMaTENbCKON
NeATeNbHOCTbIO U TeM Bolee pacCYMTLIBAKOLUM Ha MOSyYeHNe HOPMATMBHO YCTAHOBJIEHHbIX MPUBUIET NN,
LO/MKeH noBblwaTbes (MocTaHoBNeHUE OT 26 AHBapsa 2023 roga Ne 4-11).

4.3. [lencTByA B Npeaesax NpefoCTaB/IEHHbIX EMY ONCKPELMOHHbIX MOAHOMOYMI, PeaepanbHbIn
3aKOHOJaTeslb MOXKET Kak NpuaaBaTb OPUANYECKUM KOHCTPYKLMAM U MOHATUSAM YHUBEPCAbHOE,
MeXX0TpaceBoe 3Ha4YeHne, TaK 1 HaMoJHATb UX Pa3HbIM COAEpPXKaHMEM B 3aBUCUMOCTHY OT Liesien
0TPaCc/IeBOro NPaBOBOro BO34ENCTBUS U XapaKTepa Peryimpyembix 06LeCTBEHHbIX OTHOLLEHWUIA, He
LAOMNyCKas Npu 3TOM He oTBevatowmx TpeboBaHMAM cTaTbm 55 (4acTb 3) KoHCTUTYyumnn Poccuinckon
depepaunm orpaHMYeHU NpaB CybbeEKTOB IKOHOMUYECKON AEATENLHOCTH.

CtaTbs 9 ®PefepanbHOro 3akoHa "O 3awwMTe KOHKYpeHUUn" onpegenseT rpynmny auL, Kak COBOKYMNHOCTb
busnyecknx any 1 (Mnun) PUANYECKUX aunL, COOTBETCTBYOLNX OA4HOMY UAN HECKOIbKUM NepeyncieHHbIM
B HEW npu3HakaM. MNpy 3TOM OTCbIIKN K YKa3aHHOMY MOHATUIO COAEPXATCA N B UHbIX 3aKOHOA4ATENbHbIX
aKkTax. Tak, corfacHo 4acTtu 6 ctaTbn 1 PegepanbHOro 3akoHa ot 28 aekabps 2009 roga Ne 381-93 "06
OCHOBaX FOCYyAapCTBEHHOIO PeryanpoBaHnsa TOProBon aedaTensHoCTn B Poccmnckon ®epepaummn’
3aKpenJieHHbIe ero rn1aBon 3 aHTUMOHOMOJIbHbIE NpaBuaa, TpeboBaHMA 1 3anpeThl Ha AENCTBMA
(be3pencTBME) XO3ANCTBYIOLLINX CYOBEKTOB PACMPOCTPAHSIOTCA TakXXe Ha AencTens (besgencTene) nuu,
BXOASLLUX C HAMWU B OAHY Fpynny AnL, B COOTBETCTBUM C PefepasbHbiM 3aKOHOM "O 3alinTe KOHKYpeHuun"
. Mpn 3TOM N4 TOProBon AesTEeNbHOCTY, NpeanonaratoLwen B Cuay CBOEn NPpUpPoAbl KOHKYPEHTHYIO Cpeay,
B OTHOLLEHWUN L, BXOAALLMX B OAHY Fpynny, yCTaHaBaMBatoTCa bonee BbiCOKMe TpeboBaHMs No
cobsl04eHNI0 @HTUMOHOMOJILHOIO 3aKOHOAATENbCTBA.

Micnonb3yeTcs 3TO MNOHATUE W ANA Leflel, He CBA3aHHbIX HEeMOCPEeACTBEHHO C peryaMpoBaHueM B cgepe
3alWMTbl KOHKYpeHunn. B yacTHocTu, B ®efepanbHoM 3akoHe oT 29 anpens 2008 roga Ne 57-®3 "0
Nnopsiike OCYLLECTBNEHNS UHOCTPAHHbIX MHBECTULMIA B X035NCTBEHHbIE 00LLEeCTBa, UMetoLLme
CTpaTernyeckoe 3HavyeHme gns obecrnevyeHns o60poHbl CTpaHbl U 6e30MacHOCTM rocyAapcTBa" 0TMEYEHO,
YTO NOHATUSA "rpynna auu", "cornaweHne" NCnosib3yTca B 3Ha4YeHUAX, YKa3aHHbIX B PefepasibHOM 3aKoHe
"O 3aWmnTe KOHKYpeHUmn" (4acTb 3 cTaTbk 3).

Hapsagy ¢ aTum ®efepanbHbiil 3akoH "O nopsaake oCyLWweCcTBAEHNA NHOCTPaHHbIX MHBECTULMIA B
X035IMCTBEHHbIE 06WECTBa, MMEIOLLME CTPaTEernyeckoe 3HavyeHne ans obecrnevyeHns 060poHbI CTPaHbI U
6e3onacHOCTM rocynapcTea" npefycmaTpuBaeT cOBCTBEHHOE MNOHATME "KOHTPOIb MHOCTPAHHOIO
WMHBECTOPa WK rpynnbl L, HaZ X034ACTBEHHbIM 0BLLECTBOM, UMEIOLLNM CTPaTermyeckoe 3HaveHne"
(NyHKT 3 YacTn 1 ctaTbu 3).

OcobeHHOCTbIO NPeayCMOTPEHHOM0 Ha3BaHHbIM defepasibHbIM 3aKOHOM OrPaHNYUTESIbHOr0 NPaBOBOro
pexxvnMa SBASeTCA BBeAeHME NOJIHOr0 KOHTPOASA HaZ MHOCTPAHHBIMU UHBECTULMAMN B XO3AACTBEHHbIE
obwecTBa, UMeLLNE CTpaTernyeckoe 3HavyeHne. 3TO Bblpa)kaeTCs B YCTAHOBIEHUN COOTBETCTBYHOLLMX
N3BATUIA ANS CNYYaEB Y4aCTUSA B TaKMX X03AACTBEHHbIX 06LEeCTBaX MHOCTPaHHbLIX MHBECTOPOB Kak
HanpsMyto, Tak 1 ONOCPELOBAHHO - Yepes rpynny JinL, B KOTOPYIO OHU BXOAAT (cTaTba 1; 4acTb 1 cTaTbu
2), a TaKXXe B LUMPOKOM MOHUMaHWNM KOHTPOJI, KOTOPbIA 0XBaTblBAET KOPNOPaTUBHOE BIMSHNE,
OKa3blBaEMOE NHOCTPaHHbIMM MHBECTOPAMU Ha X03ACTBEHHbIE 06LLECTBA, UMEIOLLME CTPaTernvyeckoe
3Ha4YeHue, He TOIbKO HEMOCPEACTBEHHO, HO 1 Yepe3 TpeTbuX AnL, (MYHKT 3 YacTu 1 ctaTbm 3)
(onpenenenmna KoHctutyumnoHHoro Cyaa Poccunckon ®epepauum ot 5 niong 2011 roga Ne 924-0-0 n o1 29
ceHTabpsa 2011 rogaNe 1109-0-0).

4.4, B COOTBETCTBUN C YacTblo 2 cTaTbn 9 ®efepasibHOro 3akoHa "0 3alnTe KOHKypeHuun"
YCTaHOBJ/IEHHbIE aHTMMOHOMOJIbHLIM 3aKOHOAATENIbCTBOM 3aMpPeThl Ha AencTBUs (6e3nencTene) Ha
TOBaApHOM pbIHKE X035MCTBYIOLLEr0o CybbekTa pacnpoCcTpaHalTCa Ha aenctens (besgencTene) rpynnbl Aud,
ecnu hefepasibHbIM 3aKOHOM He YCTaHOBEHO UHOe, T.e. (heflepasibHbl 3aKOHOAaTe b B psafe CyyYaes Os
Lesien aHTMMOHOMOJ/IbHOMO PEryanpoBaHNs paccMaTpuBaeT Fpynny aul B KayecTse "eanHoro

CkavaHo Ha canTe «3akoHbl PO» — https://actrf.ru Ctp.11un3 14



X035NCTBYOWEro cybbekTa", HO BMECTe C TEM He pacCMaTPUBAET TaKOoW MOAX0A K Fpynne uL, Kak
YHUBEpPCasbHbIN.

Ha 370 ykasbiBaeT u MNneHym BepxosHoro Cyaa Poccuinckon ®egepauun, OTMETUBLLMIA, YTO MO CMbICITY
AaHHOWN HOPMbI AN4 uenen NPUMeHeHNs aHTUMOHOMOJIbHBIX 3aNpPeToB rpynna Jny, paccMaTpMBaeTCs Kak
OAVH Y4YaCTHUK pblHKa. ECM MHOE He yCTaHOB/IEHO CreunabHbIMU NofoXKeHnaMy defepasibHOr0 3akKoHa
"O 3aWMTe KOHKYpPEeHUMN" , He BbITEKAET M3 XapaKTepa CBSA3EN YH4aCTHUKOB FPYMIbl U HE NMPOTUBOPEYNT
CYyLLEeCTBY COOTBETCTBYIOLLEr0 aHTUMOHOMOJIbHOI0 3anpeTa, TO MPX YCTAaHOBIEHUN HaPYLLUEHWIA
AHTVMOHOMONBLHOIO 3aKOHOLATENIbCTBA CNefyeT UCXOOUTb U3 OLEHKN AONYCTUMOCTU NOBELEHNS
AEeNCTBytoLLeln B 06LLEM S3KOHOMUYECKOM UHTEPECE rPynMbl UL, B OTHOLLEHUN TPETLUX NNL, (MHBIX
YYaCTHMKOB pbIHKa). MpKn 3TOM K AuLy, hopMasibHO BOLeLWeEeMyY B Fpynny JnL, MOXET He NMPUMEHATbLCS
NPaBOBOW PEXMM 3TOW FPYNMbl, €CIN NPW PaCCMOTPEHUN Aena ByaeT yCTaHOBMIEHO, YTO B
AENCTBUTENBHOCTMN AaHHOE NNL0 aBTOHOMHO B OMNpefeneHnn CBOero NnoBeeHns Ha TOBapHOM PbIHKE,
HanpvMep B CBA3WN C OTCYTCTBMEM Y APYIMX YYaCTHUKOB rpynmbl LOCTaTOYHbIX MPaBOBbIX (LOrOBOPHbIX,
KOPMOpPaTMBHLIX) Y OPraHn3aumMoHHbIX (YnpaBiaeHYecknx) CpeacTs BAUSHUSA Ha ero nosegeHne (NyHKT 7
nocTaHoBJieHMA "O HEKOTOPbLIX BOMPOCaX, BO3SHUKAOLWMNX B CBA3U C NMPUMEHEHNeM CydaMu
aHTMMOHOMONBLHOrO 3aKOHO4aTeNbCTBA").

Kak yka3an KoHcTutyumnoHHbin Cyn Poccunckon ®epepaumm B MoctaHoneHun oT 27 anpens 2001 roga Ne
7-M, NPUHLMN paBeHCTBa BCEX Mepes 3aKOHOM rapaHTUPYET OANHAKOBbIE MpaBa 1 0043aHHOCTW ANs
CybbeKTOB, OTHOCALLMUXCA K OAHOW KaTEropumn, N He NCKOYAET BO3MOXHOCTb YCTAHOBAEHNS Pa3nNYHbIX
YCI0BU OA5 Pa3fINyHbIX KaTeropuin cybbekToB npasa. Takue pas3nnyus, 04HaKo, He MOryT HOCUTb
NMPOW3BOJIbHbIA XapaKTep, OHN AOJIKHbI OCHOBLIBATbCS Ha 0OBEKTUBHBIX XapaKTEPUCTMKAX
COOTBETCTBYIOLLMX KaTeropuin CybbLeKToB.

YcTaHOBNEHHble 4acTbio 8 cTaTbk 11 ®epepanbHOro 3akoHa "0 3aLlLmMTe KOHKYPEHUMN" MPU3HAKN KOHTPOSIS
04HOr0 X03ANCTBYOWEro CybbekTa B OTHOLEHUN APYroro UM OAHOr0 SMLa B OTHOLLUEHMMN X03AACTBYOLWMNX
Cy6bekToB CHOPMYNNPOBAHBI C YHETOM BapMaTUBHOCTY MOBEAEHMS, KOTAa PU3NYECKOE NN IOpUaMNYecKoe
JIMLLO MOXXET Kak CaMOCTOATENbHO, Tak M Yepes MHOE IoPUANYeCcKoe NNLO UM HECKOJIbKO opnaNYeCcKmx
SNl onpenenaTb PeLeHns, MpMHUMaeMble 4pyrM IOPUANYECcKUM AMLOM, NOCPeLCTBOM oaHoro nnbo
HECKOJIbKMX YKa3aHHbIX B 3TON HOpMe OEeNCTBUIN. TeM CaMblM LaHHbLIM PEryMpoBaHWEM OXBaTbIBAOTCA
Cnyyaun, KOTopble NO3BONIAIOT YyCMaTpuBaTb 6e3yC/IoBHbIN (hOPMasibHO-OPUANYECKUN BbiPaXKEHHbIN KOHTPOb
N NpuaaBaTb ero HaJan4uio onpenesieHHoe puanyeckoe 3HavyeHme,

Takoe onpeaeneHne KOHTPOS, Kak OCHOBaHHOE Ha NPeano/IoXXeHNN 0 HECMOCOOHOCTM XO3ANCTBYIOLLLErO
CcybbeKTa - IopMANYECKOro NnLia CaMOCTOATENIbHO YNPaBAATb CBOEW AEeATENbHOCTHI0 MPU OnpeneneHHbIX
obcToaTenscTBax, TpebyeT COOTBETCTBMA HOPMATMBHO YCTAHOBIEHHBLIM KPUTEPUAM 1 TEM CaMbIM
obecneymBaeT 04E€BMAHOCTb HAIMYNS KOHTPOAS, B HaCTHOCTU, A4 3aKa34MKa 1 opraHm3aTopa TOPros,
No3BOJIAS UM CAEeNaThb BbIBOAbI O AENCTBUTENIbHOM (peanbHOM) COCTaBE U KONNYECTBe Y4aCTHUKOB
KOHKYPEHTHbIX Npouenyp, 1 OpUeHTUPOBaAHO Ha HeJONYLLEHME MPON3BOJILHOIO U HE CAHKLMOHMPOBaHHOIO
CaMMM rocyaapCTBOM paclUMpeHns npeaenos AeNCTBMA GAHHOIO UCKIIOYEHNS U3 KOHCTUTYLIMOHHO
3HaYMMOro 3anpeTa KapTens. bnarogaps 3TOMy M y4aCTHUKWU FPynnbl KL, MOryT 3abiaroBpeMeHHo
OLEHWTb BbINOJIHEHNE YCNOBUIA NOJTyHEHNS NPeayCMOTPEHHOr0 3aKOHOM UMMYHMTETa. 3TO uMeeT ocoboe
3HaYeHMe B KOHTEKCTE NCMOJIb30BaHMA NPU3HAKOB KOHTPONS ANS PErynpoBaHns NCKIKOYEHNS M3 3anpeTa
KapTe/bHbIX COrnalleHnin 1, Mpexae BCero, 3anpeTa KapTess Ha Toprax, rae caMa npoueaypa 3aBe4oMo
AN UX YY4aCTHUKOB MpefnosiaraeT KOHKYpeHUMIo.

4.5. MpMeHNTENLHO K 3anpeTy KapTenen Ha Toprax auddepeHumnauns Xo3ancTeyowmx CybbekTos,
npoussefeHHasa pefepalsibHbiM 3aKOHOLATENIeM Ha OCHOBE KpUTepUs Hanmdns hopManbHO-IopuLnyeckKn
BbIPaXKEHHOr0 KOHTPOJIS Hag X03NCTBYOWMUM CyObEKTOM, BO BCSKOM CJlyHae HE MOXXET pacCMaTpUBaTbLCS
KaK Mpou3BOJiIbHAs U AUCKPUMUHALMOHHAS MO OTHOLLIEHMIO K X03ANCTBYOWMM CybbeKkTam, KoTopble 3TOMY
KPUTEPWIO HE COOTBETCTBYIOT, HECMOTPSA Ha TO YTO 06Pa3yIOT MO YKa3aHHbLIM B 3aKOHe NMpu3HaKkaM rpynny
JINL, MOCKOJIbKY XOTS HaX0XXAEeHWe B OOHON rpynmne u npeanosaraeT BO3MOXXHOCTb BIMSAHUS €e y4aCTHUKOB
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Ha pelleHns apyr apyra, 04HaKo Takoe BAMAHME MOXET U He AOCTUraTb TOW CTeMNeHW, KOTopas no3sonseT
onpeLensTb pelleHns 04HOr0 NLA KaK KOHTPOb Haf APYrUM.

PaclumpunTenbHoe TONIKOBaHME OCMapMBaEMOro 3aKOHOMOI0XKEH NS - BOMPEKN MPAMO Bblpa>KeHHON BOje
3aKoHoAaTens - No3BoAAI0 6bl, B YaCTHOCTW, UMUTUPOBATL CYLLECTBOBaHNE KOHTPONA CO3AaHNEM
COBOKYMHOCTY YKa3bIBaOLLMX HA HEro (OMKTUBHbIX MPU3HAKOB 1 MCMO0/1b30BaThb B AaJibHELeM
npeanofaraemblin hakTUHECKUN KOHTPOJIb A1 MPEeoA0IeHNs 3anpeTa KapTesibHbIX COrialleHnin Ha
Toprax, 4To B KOHEYHOM cHeTe NpensaTCTBOBaN0 Bbl LOCTMIKEHNIO LeNeil aHTUMOHOMONLHOMO
perynmposaHus.

Mpn 3TOM HeNb3s OTPULLETh, YTO BO3MOXHbI U MHbIE 06CTOATENLCTBA, MOMUMO (hOPMasIbHO-PUANYECKU
Bblpa>XeHHbIX NPefyCMOTPEHHbIM 0CMapnBaeMbIM MosIoXeHreM 06pa3om, Korfa AnLo AeinCTBUTeIbHO
(haKTM4YeCKN UMeET NpaBo onpeaensiTb YC/I0BUA BEAEHUS IOPUANYECKUM JINLLOM 3KOHOMUYECKON (B TOM
4yncne npeanpuHUMaTensCKon) aestensHocTh. OL4HaKOo rocyfapcTBO, YCTaHaBANBAA UCKOYEHNE 13
NpaBWJ MPUMEHUTESIBHO K 3aMpeTy 3akJlo4aTb KapTeJsibHble COorialleHns, MMeeT NpaBo UCXOLUTb U3
TpeboBaHna 0 TOM, 4YTOBLI KOHTPOL BbIN HagneXalwmm 06pa3oM IPUANYECKN BbIPAXKEHHbIM, T.€.
CBA3bIBaTb €r0 C TaKMMM 3aKpenieHHbIMK B 3aKOHE NPaBoBbIMU (hopMaMu (KOHCTPYKUMAaMU) B chepe
KOPMOPaTMBHbIX OTHOLLEHWI, KOrAa C YY4ETOM CJIOXKMBLUENCA B 06LLECTBE B ONpefesieHHbI Nepno
NPaKTUKK CYLLEeCTBYET BbICOKas U 04eBUAHAsA ANa TPETbUX AWl (BKOYas WL, 3aUHTEPeCOBaHHbIX B
Hagjie)xalleM nNpoBefeHNN TOPros) BEPOATHOCTb TOr0, 4TO MeXAY y4aCTHUKaMW TOPros Npu NpUHATUM
MU YNPaBAEHYECKMX PELLEHNI CYLLIECTBYIOT OTHOLWEHNSA PAKTUYECKOr0 KOHTPOAS.

OTcyTCTBME NPO3PAYHOCTN OCHOBAHWIN KOHTPOASA, KOrAa OH tOpMANYeCcKn Hagnexawmum obpasom He
BbIPa>keH, MPMBOAMAO0 Obl K TOMY, YTO MO3UTNBHOE A5 Y4aCTHUKOB NPaBOOTHOLLIEHNI 3HaYeHne (B CMbIC/1e
BO3MOXXHOCTM 3aKJ/Il04EHUS He [oNyCKaeMbIX Mo obLiemMy npaBuay corfalleHnin) NnpuaaeTca Takomy
KOHTPOJ0, KOTOPbIA MOXXeT 6bITb 00yCNI0BNEH MPOTUBONPABHLIMW MOTNBAMU, B HaCTHOCTW HaMepPEHUEM
CKPbITb CBOK aKTUBHYIO POJib B A€ATENLHOCTH (POPMasibHO HE3aBUCMOrO XO3ANCTBYIOLWEro cybbekTa,
Hanpumep C Lenbio YCNOXHUTL LOKa3biBaHNE BOSHUKHOBEHUSA Y KOHTPOIMPYIOLLEro nua B CBA3N C
LEeATENbHOCTbI0 KOHTPOMPYEMOro 0643aHHOCTEN, OCHOBAHWUIA NS NPUBIEYEHNS K OTBETCTBEHHOCTM U T.M.
MPUMEHNTENBLHO K Y4aCTMIO B TOPrax co3gaHme, mopon CTpeMUTeSIbHOE, MPU3HAKOB (haKTUYEeCKOro
KOHTPOS U anennsaums K HUM MOryT OCYLLEeCTBAATbLCA 415 onpaBAaHNA 3anpeLleHHoro 3aKOHOM
cornalleHuns B C/lydae ero BbiSiBIeHUA opraHaMu nyb6anyHon snactu. MNpy 3TOM COCTaB TakMX NPU3HaKOB,
[OCTaTOYHbIX 015 BbIBOLA O (DaKTUYECKOM KOHTPOJIE, MOXKET pPa3/inyaThbCs, ABNAETCH OLEHOYHbIM, a,
3HaYWT, JonylleHme nofobHOM OLEHKN MOXET Co34aBaTb NPEeANOChUIKA U ANs 3n0ynoTpebneHnin co
CTOPOHbI COOTBETCTBYIOWMX NpeacTaBuTeNen NpaBonpuMeHUTENbHbIX OpraHoB. Bo BCAKOM criyyae m3
KOHCTUTYLMOHHBIX TpeboBaHU 3alwmTbl CBOHOALI SKOHOMNYECKOWN AeATENbHOCTU He BbiTEeKaeT
0653aHHOCTb roCyfapCTBa NerMTUMUPOBaTL Takne OPMbl PAKTUHECKOr0 KOHTPOAS NOCPEACTBOM
npefocTaBieHnsa rpynne auL, B KOTOPOW OH OCYLLEeCTBAAETCA, UMMYHUTETa OT OTBETCTBEHHOCTM 3a
3aKJI04EHNE KapTesibHbIX COralleHu.

V3n10XXeHHOe, 04HAKO, He NCKIIDYAET ANCKpeuun henepasbHOro 3aKoHo4aTens Ha OCHOBE SKOHOMUYECKOM
N NHOW LLenecoobpa3HOCTU Kak OTMEHUTb WKW PefyLmnpoBaTh U3bATUS U3 NPeayCMOTPEHHOI0
AHTVMOHOMOJ/bHbLIM 3aKOHOLAaTEe/IbCTBOM 3arpeTa Ha KapTesibHble COorialleHus, Tak U paclumpuTb cdepy
LEeNCTBUSA NpegyCMOTPEHHOr0 UM NMMYHUTETA.

Kpome Toro, Ana Xo3anCTBYOLWMX CybBbeKTOoB, 06pa3yoLmnx rpynny auy, HO He 0TBEYaloLMX NpuU3HaKaMm,
0603HayYeHHbIM B YacTu 8 cTaTbk 11 depepanbHOro 3akoHa "O 3aWMTe KOHKYpPEHUUKN" , MX COBMECTHOe
HEKOHKYPEHTHOE y4acTue B TOprax He SBASEeTCSA BblHY)KAEHHON U e ANHCTBEHHO BO3MOXKHOW CTpaTeruei
peanm3aunm cBoboabl SKOHOMUYECKOW AeATeNbHOCTU, K, COOTBETCTBEHHO, HEPACMPOCTPAHEHNE Ha HMX
NCKJIIOYEHUS 13 3anpeTa KapTens Ha Toprax, NpeayCMOTPEHHOr0 YacTbio 7 TOM Xe CTaTbW, HE MOXeT
paccMaTpUBaTLCA Kak HeCOpa3MepHoe orpaHnYyeHmne Nx KOHCTUTYLIMOHHbIX MPaB 1 Kak UX AUCKPUMUHALNS.
Ncxopa M3 N3noXeHHOro 1 pyKOBOACTBYACh CTaTbaMU 68, 71, 72, 74, 75, 78, 79 n 100 ®epgepanbHOro
KOHCTUTYLIMOHHOIO 3aKoHa "O KoHcTuTyumoHHoM Cyae Poccuinckon depepauun” , KOHCTUTYLUOHHBIN Cy 4
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Poccuinckon depepaunmn
MNOCTaHOBWII:

1. Mpu3HaTh YacTb 8 cTaTby 11 PepepansHOro 3akoHa "O 3aLUUTE KOHKYPeHUMN" COOTBETCTBYIOLLEN
KoHcTuTyumn Poccuiickon ®eaepaumm, NOCKOJbKY N0 CMbICAY AAHHOW HOPMbI B CUCTEME AEeNCTBYIOLLLErO
NpPaBOBOro PerysiMpoBaHns yCcioBUEM, NPY KOTOPOM 3aMpeT KapTesis He pacnpoCTpaHAeTCs Ha cornalleHns
X03NCTBYIOLWUX CYOBEKTOB - Y4aCTHUKOB TOPrOB, MPU3HAKOTCA UCKIOYUTENBHO YCTAHOBNEHHbIE €10
NPW3HaKN KOHTPOS OJHOI0 X035MCTBYOLLEro CybbekTa B OTHOLEHMN APYrOro an 04HOMo nLa B
OTHOLLEHUW X03ANCTBYIOLLUX CYOBEKTOB.

2. MpekpaTnTb NPOM3BOACTBO MO HAaCTOALLEMY Aesly B HacTW, KacaloLwencs NnpoBepKn KOHCTUTYLIMOHHOCTK
nyHkTa 1 yactu 1 ctatem 17 GefepanbHOro 3akoHa "O 3alumMTe KOHKYpeHumum" .

3. HacToswee MocTaHOBAEHNE OKOHYATENLHO, HE MOANIEXMNT 06)XKanoBaHW0, BCTYNAET B CUJY HEMELNIEHHO
nocne NpPoBO3rialleHns, AeNCTBYET HENOCPEACTBEHHO U He TpebyeT NOATBEP)KAEHUS APYrUMI OpraHaMu
N BO/DKHOCTHBIMU ANLAMMN.

4. HacTosuee MNocTaHOBIEHNE NOANEXUT HE3aMeanTeNbHOMY onybsimkoBaHuto B "Poccuinckon rasete”,
"CobpaHunm 3akoHogaTenscTBa Poccuinckon ®epepaummn” n Ha "OdulmnanbHOM MHTEPHET-NOPTane NPaBoBON
nHopmauumn" ( www.pravo.gov.ru ).

KOHCTUTYyUMOHHLIN Cya
Poccuiickon ®epepaLmu

Ne 12-M
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