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VimeHeMm Poccuiickon ®epepaumm
MOCTAHOBJIEHUE
KOHCTUTYLIMOHHOI O CYJIA POCCUACKOW ®EEPALLAN

no geny o NpoBEpPKe KOHCTUTYLMOHHOCTM YacTn NepBon cTaTbh 293 YrosIoBHOr0O Kogekca Poccuinckonm
defepaumm B €BA3K € Xanobon rpaxxaaHnHa P.B.BennyeHko

ropog CaHkT-NMeTepbypr 24 maa 2021 roga

KoHcTuTyumoHHbin Cya Poccuinckon ®enepaumm B coctase Mpeacenatend B.[1.30pbkunHa, cyaen
K.B.ApaHosckoro, I.A.Tagxwvesa, J1.M.XXapkoson, C.M.Ka3zaHuesa, C.[.KHa3eBa, A.H.KoKoTOBa,
J1.0.Kpacas4iukoson, C.M.MaspwuHa, H.B.MenbHukosa, t0.[.PyakuHa, B.I.ipocnasuesa,

PYKOBOACTBYAChL CTaTben 125 (NyHKT "a" YyacTu 4) KoHCcTuTyumn Poccninckon ®degepaumm, NyHKTOM 3 4acTu
nepBou, YaCTSAMU TPETbEN U YETBEPTOM CTaTbK 3, YaCTblo NepBon CTaTbk 21, cTaTbamn 36, 47 1, 74, 86,
96, 97 n 99 ®epepaNbHOro KOHCTUTYLMOHHOIO 3aKoHa "O KoHcTuTyumnoHHoMm Cyae Poccuinckonm
®depepayun”,

paccMoTpen B 3acefaHumn 6e3 nposefeHna caywaHnsa 4eno 0 NMPpoBEPKE KOHCTUTYLIMOHHOCTM YacTy NepBon
cTaTbh 293 YK Poccuinckon ®epepaunu .

MoBoAOM K pacCMOTpPeHUIO fena sBuack anoba rpakaaHnHa P.B.BennyeHko. OCHOBaHMEM K
PacCMOTPEHMIO AeNa SBUIaCb 0bHapyXMBLUasACsa HeONPEeAEeNeHHOCTb B BOMPOCE O TOM, COOTBETCTBYET JiN
KoHcTuTyumm Poccniickon Pepepaunn ocnapnBaeMoe 3asBUTENEM 3aKOHOMONOXEHNE.,

3acnywas cooblieHne cyabn-goknaaydmka K.B.ApaHOBCKOr0, NCCef0BaB NpeacTaB/IeHHbIE JOKYMEHThI 1
NHble MaTepmranbl, KOHCTUTYUUOHHbLIA Cyg Poccunckon denepaunm

yCTaHOBW:

1. CornacHo YacTtu nepBow cTaTbk 293 YK Poccunckon ®efepaunm yronoBHas OTBETCTBEHHOCTb HacTynaeT
3a XaJ1aTHOCTb, T.€. HeEUCNOoJIHEHNEe NN HeHagneXalwee NCnoaHeHne A0JIKHOCTHbLIM JIMLLOM CBOUX
obsa3aHHOCTEN BCIEACTBME HEeLOOPOCOBECTHOIO NN HeEBpPEXHOro OTHOLWEHNS K cyxbe nnmbo
06543aHHOCTEN N0 AOJHKHOCTU, ECAN 3TO NMOBEKIIO MPUYMHEHNE KPYMHOro yuiepba nam cyLlecTBeHHOE
HapyLUeHWe NpaB 1 3aKOHHbIX MHTEPECOB rpaXkaaH WK opraHu3aLmnin 1Mbo oxpaHseMbIX 3aKOHOM
MHTepecoB obLLeCcTBa UM rocyaapcTea. KpynHbiM ywiepboM nprmMedaHne K TOW )Ke CTaTbe MPU3HaeT TOT,
CYMMa KOTOPOro MpeBbILLaeT 0AUH MUIMOH NATLCOT ThicAY pybnen.

1.1. OpraHbl NpeaBapuTEbHOro pacciiefoBaHMs OCYLLECTBAAAN YrON0BHOE NpeciefoBaHNe rpa)kiaHUHa
E.B.BennyeHko, 3amellaBLUero 4OJ/KHOCTb roCcyfapCTBEHHOr0 perncTpaTtopa B TeppuToprasibHOM opraHe
PocpeecTtpa. CornacHo 06BUHEHWNIO, N3-3a HEHAZIEXKALLLEr0 NCMOJIHEHNS CBOMX [O/IKHOCTHbIX
obs3aHHOCTEN, HEBPEXXHOr0 U HeLOBPOCOBECTHOIrO OTHOLLEHUS K CNy)Xbe OH He NPOBeN A0/XKHbIM 06pa3om
MPaBOBYIO KCMEPTN3Y, HE YAO0CTOBEPUIICS, YTO L0, oWnb0oYHO nonaratowiee cebsi COBCTBEHHNKOM
3eMeJIbHOr0 y4acCTKa, ABASETCS NNLWb NOJIHbIM TE3KOW HAaCcTosALWero CobCTBEHHMKA, U MPON3BEN B
OTCYTCTBME 3aKOHHbIX Ha TO OCHOBAHWUIN rocy4apCTBEHHYIO PErMCTPaLMio OrOBOpa Kynan-npoaaku 3Toro
yyaCTKa 1 nepexona npaBa COBCTBEHHOCTW Ha HEro, 4em Bblan CyLLEeCTBEHHO HapyLLUEHbI NMpPaBa ¥ 3aKOHHbIE
NHTEepeckl MOTEPMEBLLErO.

Cynbsa [Bapaenckoro panoHHoro cyna KannHMHrpaackon ob6aactu yCTaHOBWU NPUYaCTHOCTL 0BOBUHAEMOrO
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K NpecTynjeHnto, NpeayCMOTPEHHOMY YacCTbio nepBoi cTaTbk 293 YK Poccunckon denepaunn , He Hallen
NMOBOAOB K ero peabunantaumm n NocTaHoBAeHWEM 0T 23 anpens 2019 rofa npekpaTuna yroaoBHOe AEN0 Ha
OCHOBaHMMW NMyHKTa 4 4acTu nepsow cTaTtbmn 24 YK Poccunckon ®epepaumm - B CBA3M CO CMEPTHIO
E.B.BennyeHko 24 mapTa 2018 rona. Takoe peLleHne 0CTaBAEHO B COOTBETCTBYOLLEN YacTn be3
N3MEHEeHUN anennsaunoHHbIM NoCTaHoBAeHeM KannHnHrpaackoro obnactHoro cyna ot 9 asrycta 2019
rofa. MNpu 3ToM Cyabl yCMOTPENN CyLecTBEHHOE HapyLUeHe NpaB U 3aKOHHbIX MHTEPEeCOB NOTEPMNEBLUEro B
TOM, YTO TOT JIMLLEH NpaBa COBCTBEHHOCTY Ha 3eMeNbHbIN Y4acTOK, NpaBa BAafeTb, N0b30BaTLCA U
pacrnops»XaTbCs 3eMAen.

MocTaHoBsIeHUEM OT 16 aekabps 2019 roga cyabsi TpeTbero KacCalMoHHOro cya obLen pucankumm
0TKa3san B nepepaye xanobbl agBokaTa B 3almTy E.B.BennyeHko onsa pacCMOTpeHUs B cyaebHoM
3aceflaHumM Ccyaa KacCauMOHHOW MHCTAHUUKU, OTMETHKB, YTO MO CMbICAY YFONOBHOMO 3aKOHa Noj
CyLLEeCTBEHHbIM HapyLLeHNeM NpaB rpa)kiaH 1 opraHn3aumnin B pesynbTaTe COBEPLUEHNS LOMKHOCTHbIX
NPECTYMEHN NOHMMAETCA HapyLUEHNE NX NpaB U cBo60OA, rapaHTUPOBAHHLIX 06LLENPU3HAHHBIMY
NPVHLMNAMN U HOPMaMKU MeXAYHapoLHOro npasa, KoHCcTuTyumnen Poccuinckon ®epepaummn. Cyabs
BepxosHoro Cyaa Poccunckon ®efepaumm Takxxe 0TKasan B nepefade »kanobbl 48 pacCMOTPEHUA B
cynebHoM 3acefaHUM cyia KaCCalMOHHOM MHCTaHLUMW C BBIHECEHMEM O TOM nocTaHoBaeHns 10 nioHsa 2020
rofa.

1.2. 3asgBuTenb no HacTosAwemy neny P.B.BennyeHko y4acTBoBas B MPON3BOLACTBE MO Yro/N0BHOMY Aeny B
uenax peabunutaumm cesoero 6paTa E.B.BennyeHKo 1 Bo3pakan Ha focynebHon n cynebHom ctagmnax
NPOTMB €ro NpekpaLeHns 3a NCTe4eHnemM CpoKa AaBHOCTU YroJ0BHOro NpecnenoBaHns (MyHKT 3 HacTu
nepsow cTaTbn 24 YK Poccuinckon ®epepaunm ), Kak 1 B CBS3U CO CMEPTbIO 06BMHAEMOro (MyHKT 4 YyacTu
nepBoW TOM e CTaTby). [0 MHEHUIO 3a9BMTeNs, YacTb nepsas cTaTbh 293 YK Poccuiickon ®epepauimu
npoTmBopeYnT KoHCTUTYLUmn Poccuninckon depepaunn, ee ctatbam 2, 17, 19, 21, 45 n 123 (4acTb 3),
MOCKONbKY B CUCTEME AeNCTBYIOLWEro NpaBoBOro peryanpoBaHnsa No3BosigeT npusieyb OHKHOCTHOE L0
K YrOJIOBHOW OTBETCTBEHHOCTW 3@ HEUCMOJIHEHNE WU HEHaANeXallee NCNOIHEHME CBOMX 0653aHHOCTEN
BCNeACTBME HeJobpoCOBECTHOrO MM HEBPEXXHOro OTHOLWEHUS K CNy>Xbe, Koraa Npu4ynHEHHbIN
MaTepuanbHbIn yuwepb He 4ocTMraeT 04HOro MWJIMOHA NATMCOT Thicad pybnen.

Taknm 06pa3om, NpMHMMas BO BHUMaHWe TpeboBaHus ctaTen 74, 96 n 97 GenepanbHOro
KOHCTUTYLMOHHOIO 3aKoHa "O KoHcTuTtyumnoHHom Cyae Poccuinckon ®epepaummn’, 4aCcTb nepBas cTaTbi
293 YK Poccuinckon ®egepauum ABaseTca npegMeToM paccMoTpeHns KoHcTuTyumnoHHoro Cyaa Poccuinckonm
®epepallmm No HaCTOALLEMY [esly NOCTOJIbKY, MOCKO/bKY Ha ee OCHOBaHWW peLlaeTcs BOnpoc o
npvBAEYEHNN NIMLLA K YT OJIOBHON OTBETCTBEHHOCTM 3@ HEUCMOIHEHNE MW HEHAaL1eXalllee UCNOJIHEHne
cBoux 065A3aHHOCTEN BCNIeACTBME Hef0BPOCOBECTHOrO UM HEBPEXXHOrO OTHOLLEHMS K Cyxbe B ciny4yasx,
Korfa 3To AesHue NpuynHAeT MaTepuabHbii yuiep6, B 3aBUCMMOCTH OT €ro COOTBETCTBUS
YCTaHOBNEHHOMY MPUMEYaHNEM K TOWN XXe CTaTbe KPUTEPUIO KpynHoro yuiepba.

2. KoHcTuTyuus Poccuinckon ®epnepaumm onpegenseTt POCCUI0 Kak AEMOKPATUYeCKoe NpaBoBoe
rocyZapcTBO, M€ Ye0BeK, ero npaea u cBoboabl ABNAIOT COO0M BLICLUIYIO LIEHHOCTb, U 0653bIBaeT
rocyLapcTBO K Npu3HaHWIo, COBNI0AEHNIO 1 3almTe NpaB 1 cBoOOA, rapaHTUpyeT CyaebHyI0 NX 3almnTy,
obecneyeHne nx NpaBocyaneM Ha OCHOBE paBeHCTBa Nepes 3akOHOM U CyaoM, 0b6s3biBaeT, rapaHTupys
OXpaHy LOCTOMHCTBA rpakAaH, Co34aBaThb YC0BMSA 415 B3aMMHOIo AOBEPUS rocyaapcTsa v obecTsa
(ctatbm 1,2 n 18; cTtaTbs 19, yacTb 1; cTaThd 46, YacTb 1; cTaTba 75 1), 4TO npeppewaeT
KOHCTUTYLIMOHHO-NPaBOBbIe TPeOOBaHMS K 3aKOHaM, ONMOCPeayoLLMM OTHOLLEHNA FpaXkaaH ¢ nybanyHon
BNACTbiO, B TOM YMC/1e BBOASALLMM Mepbl OPUANYECKON OTBETCTBEHHOCTY.

MpyHLMALI NPaBOBOro rocygapCTBa 1 CNpaBeaMBOCTU NpefonpenensatoT HeobXxoaMMoCTb (hopMasibHON
onpeLeneHHOCT 1 HENPOTUBOPEYNBOCTM NPABOBOr0 peryanpoBaHus Npu CorjiacoBaHHOCTU NpeLMeTHO
CBSA3a@HHbIX MexAy cobo HOPM pa3HON OTPac/IeBON NPUHALNEXHOCTH, NOCKOSIbKY KOHCTUTYLIMOHHOE
paBHOMpaBMe MoXXeT BblTb 06ecneyeHo nLb NpU yCNOBUM €AUHO0BPA3HOr0 MOHUMAHUS HOPMBI,
NCK0YaoLLEro NPOTMBOPEYMBYIO MPABONPUMEHUTESNIbHYIO NPAaKTUKY M NPeAnoiaratoLLero oAnHaKoBbIN
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NoAXof K IMLaM, HaXoASLWMMCS B PaBHbIX WU CXOOHbIX YCNOBUAX. MIHOe ocnabnseT rapaHTum
roCcyapCTBEHHOW 3alUnThl NpaB, cB06OA 1 3aKOHHbIX MHTEPECOB rpakaaH (NoCcTaHOBNEHMNS
KoHcTuTyumoHHoro Cyaa Poccuinckon ®epepaumm ot 15 nionsd 1999 roga Ne 11-M, o1 27 maa 2003 roga Ne
9-M, oT 27 nioHs 2013 roga Ne 15-1, o7 22 anpens 2014 roga Ne 12-I1, o1 14 nionsa 2015 roga Ne 20-1 n
Aap.). N3 NoctaHoBneHns KoHCTUTyumoHHoro Cyaa Poccuinckon ®epepauum ot 25 anpens 2018 roga Ne 17-
M cnepyeT, 4TO AICHOCTb, HEABYCMbICIEHHOCTb M COMJTaCOBAaHHOCTb MPaBOBbLIX HOPM 0653aTeNbHbI B
YroJIOBHOM 3aKOHe, U34aHNeEM N NMPUMEHEHMNEM KOTOPOro B Ka4eCTBE UCKMOYUTENBHOIO CpeacTBa
roCyfapCTBO pearnpyeT Ha NPOTMBOMPABHOE MOBEAEHMNE B LieNsX 0XpaHbl 06LLeCTBEHHbIX OTHOLLEHNI,
ec/n ee He MoryT obecneynTb AO/KHLIM 06Pa30M HOPMbI UHLIX OTPACel NpaBga.

OueHnBas KOHCTUTYLMOHHOCTb 3aKOHOAATEIbCTBA B YAaCTW OCHOBAHWUI, yCIOBMIA U NPeesioB OpUANYECKon
OTBETCTBEHHOCTU, KOHCTUTYUMOHHBIN Cya Poccuinckon depepauy B NOCTaHOBEHUSX OT 29 Hos6ps 2016
rofa Ne 26-1, oT 10 dpeBpans 2017 roga Ne 2-1T, oT 25 anpens 2018 roga Ne 17-MN n gpyrux cBonx
peLeHnax NCX0ANN, B HaCTHOCTU, U3 HKeCeayoLero:

lopnamnyeckas 0TBETCTBEHHOCTb MOXXET HaCTynaTb TOJIbKO 3a Te AEAHUSA, KOTOPbIe 3aKOHOM, AeACTBYIOLWMUM
Ha MOMEHT NX COBEPLUEHNS, NPU3HAIOTCA NPaBOHaPYLUEHNAMN, @ UCNOJIb30BaHNE ee pa3HbIX BUAOB AO/KHO
C006pa30BbIBaTbCA C KOHCTUTYLMOHHBIMUK NPUHLMNAMK OEMOKPATUYECKOr0 NPaBOBOro rocyaapcTaa,
BKJIt04aa TpeboBaHMe CNpaBeLIMBOCTY B €r0 B3aUMOOTHOLIEHUAX C (U3NYECKMMUN U IOPUANYECKMM
JMUAMM Kak Cy6bbekTaMmn 0TBETCTBEHHOCTU; 06LENPU3HAHHBIM MPUHLMMOM NPUBIEYEHNS K HEW BO BCEX
0TpacnaxX npaea SBAAETCA Hanu4yme BMHbI (MMbo aokaszaHHOM, NGO NpestoMMpyeMOoi, HO ONPOBEPXKUMON, a
B YrOJIOBHOM MpaBe, B cuiy cTaTbh 49 KoHCcTUTYyLumn Poccninckon denepaumn, TONbKO A0Ka3aHHON) Kak
3neMeHTa CybbeKTMBHOM CTOPOHbLI COCTaBa MPaBOHAPYLLEHNS;

BMIbl OPMANYECKON OTBETCTBEHHOCTY 1 06yCNOBAEHHbIE UMW HaKa3aHWa JOKHbI 061aaTh Pa3yMHbIM
CAOEPXXMBAOLLMM MOTEHLMANOM, 4OCTATOYHLIM 418 COBII0AEHNSA COOTBETCTBYIOLMX 3aNpPeTOoB, YTOObI NX
NpPUMeHeHne 0TBEYas0 NpefHasHaYeHno roCyfapCcTBEHHOIO NPUHYXAEHNS, KOTOPOE 3aKJl4aeTcs
rNaBHbIM 06pa3oM B NPEBEHTMBHOM AENCTBUM NPUCYLLMX EMY IOPUANYECKMX CPENCTB ANS 3alUThl NPaB 1
cB060[, NHbIX KOHCTUTYLMOHHO NPW3HaBaEMbIX LLEHHOCTEN rpaKAaHCKoro obuiecTsa 1 NpaBoOBOro
rocynapcTBsa;

TpeboBaHMA CNpaBeaNBOCTM U ryMaHn3Ma 065a3biBatoT obecneunTb auddepeHUmnaLnto 0TBETCTBEHHOCTM B
3aBUCUMOCTU OT CYLLECTBEHHbIX 06CTOATENLCTB, ONpeaenaowmx Beibop yMeCcTHbIX Mep rocy4apCTBEHHOI0
NPUHYXXOEHWS, @ NOTOMY KOHKPETHbIN ee BUA O0JKeH COOTHOCUTBLCA C XapakTepoM npaBoHapyLleHus, C
€ro OnacHOCTbIO A5 HaX0AAWMXCSA NOA OXPAaHOM 3aKOHa LLEHHOCTEN, C IMYHOCTLIO U CTEMNEHbIO BUHBI
npaBoHapyLwnTens, 4Tobbl 3TO rapaHTMPOBaio aAeKBAaTHOCTb Mep U NOCAeACTBMIN OTBETCTBEHHOCTU TOMY
Bpeay, KOTOPbIA MPUYNHEH NPaBOHapYLUEHNEM, HE 0MYCKano N3bbiTOYHOro rocyAapCTBEHHOIO
nNpuHyxaeHnsa n obecneynsano 6anaHc Npas rpaxgaHWHa, MPMBAEKAEMOr0 K OTBETCTBEHHOCTU, U
ny6aMYHOro UHTEpECa, COCTOSALLErO B 3alLMTE ANYHOCTH, 06LLEeCTBa U FOCYAapCTBa OT NPOTMBOMNPABHbIX
nocsiraTenbCTB;

npy KPUMUHANN3aL MU OEAHUIA CNedyeT yYMTbiBaTb TUMOBYIO OLIEHKY UX OBLLECTBEHHON OMACHOCTK, U, €Cn
OTAEeNbHblE NPU3HAKU NPECTYMNIEHNS CBUAETENLCTBYIOT O TOM, YTO CTEMEHb €ro 061 ecTBEHHON ONaCHOCTK
CYLLEeCTBEHHO U3MEHSAETCS MO CPAaBHEHMIO C TUMOBOWN OLIEHKOW, HE0BX0ANMO NPOBECTU - B CUJTY MPUHLMNA
CNpaBenMBOCTM - ANt ePEHLNALINIO YrONOBHOW OTBETCTBEHHOCTM, C TEM, OHAKO, YTOObLI MpY 3TOM He
HapyLanancb NPUHLUMNLI PaBEHCTBA U NPaBOBON ONpeLeeHHOCTH.

B T0 e BpeMs TpeboBaHMe NpaBOBOV ONPeAeeHHOCTH, 0643biBas N3naraTb 3aKOHOAATENLCTBO C
AOCTATOYHON TOYHOCTbIO, HE UCKJTIIOYAET UCMOJIb30BaHNA OLLEHOYHbIX UK OBLLENPUHATBIX MOHATUR,
3Ha4YeHue KOTOPbIX JOKHO BbITb 4OCTYMNHO A5 BOCNPUATUS U YACHEHNS CybbeKkTamMy NpaBOOTHOLLEHWIA
HenocpenCcTBEHHO U3 COAEPXKAHNSA KOHKPETHOrO HOPMATUBHOIO MOMOXKEHUS NN XKE U3 CUCTEMBI
B3aWMOCBSA3aHHbIX MOMNOXKEHWI, PACCHUTAHHbIX Ha MPUMEHEHMNE K HEOrPaHNYEHHOMY YMCAY MPaBOBbIX
CUTyauuin, nmbo ¢ BbigBaeHneM 6onee CN0XHOM B3aUMOCBA3M NPaBOBbLIX MPEeANUCaHUIA, B YaCTHOCTM B
pa3bsAcHeHUsx cynos. CynebHas xe BNacTb, PyKOBOAMMAS NMPUHLMNAMN CAMOCTOATESIbHOCTH,
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CnpaBenMBOro, HesaBucMMoro 1 becnpucTpacTHoro npasocyaus (ctatbn 10, 118 n 120 KoHCTUTYLMK
Poccuinckon degepauummn), no NpMpoLe CBoen NpefHasHayeHa ons paspeLleHns Cropos 1 Aes B TOM Yyucne
Ha OCHOBE HOPM, U3/10)KEHHbIX C MPUMEHEHNEM OLEHOYHbLIX MOHATUIA (MOCTaHOBAEHNA KOHCTUTYLMOHHOIO
Cyna Poccunckon ®epepaumm ot 5 mapta 2013 roga Ne 5-M, o7 31 mapTa 2015 roga Ne 6-I1, oT 8 nekabps
2017 ropa Ne 39-M u gp.).

3. 3akpennsas B NoaoxeHusax rnasbl 30 0TBETCTBEHHOCTb 3@ MPECTYMNJIEHNSA NPOTMB rOCYAapCTBEHHOMN
BJIACTW, UHTEPECOB roCyAapCTBEHHON CNy>XObl 1 CyXObl B OpraHax MECTHOIO CaMOynpaBieHus,
YronoBHbI Kogekc Poccuinckon demepaunmm OTHOCUT K HAM U XanaTHOCTb.

V3Ha4yanbHO YacTb nepBas cTaTby 293 3TOro Kofekca CBsA3biBasa BO3/N0XKEHNE OTBETCTBEHHOCTH 3a
XaJJaTHOCTb C HaCTynjaeHneM NocNeLCTBMI B BUAE CYLLECTBEHHOMO HAPYLLUEHUS MPaB N 3aKOHHbIX
NHTEPECOB rpakAaH Win opraHm3auni anbo oxXpaHAeMbIX 3aKOHOM NHTepecoB 0bLLeCcTBa Uan
rocyfapcrtsa. [pnyem cornacHo pasbsacHeHuam MNneHyma BepxosHoro Cypna CCCP, n3/10)KeHHbIM B
noctaHoBneHun oT 30 mapTa 1990 roma Ne 4 "O cynebHol NpakTuKe No Aefam o 310ynotTpebneHnn
BJIACTbIO MU CNY)KEOHBIM NONOXKEHNEM, MPEBbILLEHUN BAACTU AN CNY>XEBHbIX MNOJIHOMOYUIA, XaNaTHOCTH 1
LOMKHOCTHOM noanore" (MpM3HaHO HeAEeNCTBYOLWMM C MPUHATUEM NOCTaHOBAeHNA T1eHyMa BepxoBHOro
Cyna Poccunckon ®epepaumm ot 16 oktabpsa 2009 roga Ne 19 "O cynebHol npakTnke No genam o
3noynoTpebneHnn LOHKHOCTHLIMU MOJHOMOYNSAMMN U O MPEBLILLEHUN AOJHKHOCTHBLIX MOAHOMOYMIA"), Npn
pacCMOTPeHUn Aen 0 XanaTHOCTU CyhaM CnefoBasio BbISCHATb U YKa3blBaTb B NPUrOBOpE XapakTep
NPVYNHEHHOr 0 Bpeaa, a TakXXe Haanyne NPUHNHHON CBS3M MeXAay HUM 1 fencteusmu (besnencrenem)
NoACYyANMOro, Mes B BUAY, H4TO Bpea MoXeT BblTb He TONbKO MaTepunasibHbIM, HO U BbiIpaXKEHHbIM B
HapYLUIEHNN KOHCTMTYLMOHHBIX MpaB 1 cBoboa rpaxaH, NoApbIBE aBTOPUTETa OpraHoB BAACTH,
roCYyAapCTBEHHbIX 1 06LLEeCTBEHHbIX OpraHu3aLnii, co3gaHumn nomex n cboes B ux paboTe, HapyLleHUN
06LLIeCTBEHHOrO NopsAKa, COKPLITUN KPYMHBIX XULLEHWUIA, APYrUX TSXKKUX NPECTYrIeHUA 1 T.0.; onpeaenss
CYLLeCTBEHHOCTb Bpega, HagJsexarso OLueHnBaTh CTerneHb OTPMLATENIbHOMO BJMAHUA COAEAHHOr0 Ha
HOpMasibHY0 paboTy NpeanpuaTUS, OpraHM3aumnm, y4pexaeHusa, XxapakTep 1 pa3Mep NOHECEHHOr0 UMK
MaTepuanbHoro ywepba, Y1Cn0 NOTEPNEBLUNX FPaXKaaH, TAXKECTb NPUYNHEHHOIO UM MOPaAJIbHOrO,
(PU3NYECKOro UM MMYLLECTBEHHOMO Bpeda U T.4. B TakoM NCTOIKOBaHMM Ha3BaHHOE 3aKOHOMO0XXEeHME
NO3BONSAI0 MPMBAEKATb K OTBETCTBEHHOCTM 3a Xa/laTHOCTb MPY YCN0BUW NPUYMHEHNSA KaK MaTEpPUaabHOro
ywepba, Tak 1 MHOrO Bpeda, NPUTOM 4TO TOT ANbO APYron CyAoM NPU3HAH CYLLECTBEHHbIM.

depepanbHbI 3aKoH 0T 8 aekabpsa 2003 roga Ne 162-O3 n3MeHUN onmcaHne CocTaBa yKa3aHHOM o
npaBoHapyLUeHWs, CBA3aB HaCTYyMNJjeHne OTBETCTBEHHOCTM MO YacCTy nepBon cTaTbn 293 YK Poccuinckon
denepaunm C NPUYNHEHNEM NCKIOYUTENBHO KPYMHOro yuwepba, noa KOTOPbIM COrlacHO MPUMEYaHuto,
TaKXe BBELlEHHOMY K 3TOW CTaTbe, C/Ief0Baso MOHMMaTb yuiepb Ha CyMMy CBbille CTa Thicsy pybnen. B
CBOI0 04epenb, PefepanbHblin 3akoH 0T 8 anpensd 2008 roga Ne 43-O3 [onoAHWA YaCTb MEPBYIO 3TON
CTaTbW C/I0BaMM "CyLLECTBEHHOE HapyLUeHWe NpaB U 3aKOHHbIX MHTEPECOB FpaXx4aH U opraHusaumin
mbo OXpaHseMbIX 3aKOHOM NHTepecoB obecTBa UM rocyaapcTea”, 4TO 03Ha4a 0 BO3BPaLLEHMe Bpeaa,
He MMeloLLEero MaTepunasbHOro BblpaXxeHns, B 06 beKTUBHYIO CTOPOHY YrOfI0BHO HaKa3yeMom XalaTHOCTMK.
B nTore 4acTb nepBas ctaTbn 293 YK Poccuinckon degepaunm B ee akTyasbHON pefakumm
npefycMaTpPUBAET, YTO COCTAB XanaTHOCTU, T.€. HEMCNOMHEHMSA NN HEHaAe)XXaLero UCNOHEH NS
JO/MKHOCTHBIM JIMLLIOM CBOUX 06513aHHOCTEN BCeACTBME HEA0OPOCOBECTHOrO NN HEBPEXKHOIO OTHOLLIEHUS
K cny>xbe nnbo 06sa3aHHOCTEN NO AOJHKHOCTK, UMEEeT MeCTO B C/ly4ae, eC/iM 3TO NOBAEKO MPUYNHEHME
KpYMHoro yuwiepba nam CyLLeCTBEHHOE HapyLUEeHUe NMpaB 1 3aKOHHbIX MHTEPECOB rpaXkaaH nan
opraHusauni n1mMbo oxpaHAeMbIX 3aKOHOM UHTepecoB 0bLLeCTBa WK roCyaapcTBa.

3.1. CocTaB npeayCcMOTPEHHOI0 YacTblo nepBon ctatbn 293 YK Poccuinckon ®eaepaumm NpecTynieHns
ABNSETCA MaTepMabHbIM, MOCKOJIbKY B €ro 06beKTUBHYO CTOPOHY BXOAUT NPUYMHEHNE KPYNHOro yuiepba
(6€30THOCMTENbHO KaTeropun NOTEPMeBLUMX) BCIEACTBME XaNaTHOCTW WK CYLLECTBEHHOE HapyLleHne
COAEeAHHbIM NMPaB M 3aKOHHbIX MHTEPECOB FPaXkAaH MM opraHnsaumnin 1nbo oxpaHAeMbIX 3aKOHOM
NMHTepecoB obLiecTBa MAK rocygapcTaa.

CkavaHo Ha canTe «3akoHbl PO» — https://actrf.ru Ctp.4mn39



TeM caMblM KpUMUHOOBpa3yoLWUMM NPU3HaKaMmM BbICTYNAIOT U KPYMHbIA pa3Mep NpudinHeHHOro yuwepba, v
CyLLEeCTBEHHOE HapyLUeHMWe NMpaB 1 3aKOHHbIX MHTEPECOB rpaXkaaH Nan opraHu3aumin anbo oxpaHaeMblix
3aKOHOM MHTepecoB 0bLLecTBa UM rocyfapcTea, NPUYEM UCMOb30BaHMeE CO3a "uan" B 3aKOHOAATeIbHOM
onMcaHWM XanaTHOCTU NpeanosiaraeT, YTO YCTaHOBIEHWE O4HOM0 U3 anbTepHaTMUBHbLIX BUAOB NOC/eACTBUN
obpa3syeT fOCTaTO4YHOE YC/I0BME 419 NPUBJIEYEHMS K OTBETCTBEHHOCTU 3@ XallaTHOCTb, €C/IN YCTaHOBJIEHbI
BCe 0CTaJibHble MPU3HAKWU COCTaBa 3TOro NpecTynsieHns. 3To 0643biBaeT B KaXXA0M CllyHae NpuBAeYeHuns K
YrO/I0BHOW OTBETCTBEHHOCTM 3@ XalaTHOCTb NOATBEPXAATb PAaKT HACTYMNIEHUS TaKUX NOCNEACTBUN B NX
NPUYNHHO-CNIEACTBEHHON CBA3N C AencTBMAMM (6e30encTBueM) BUHOBHOIO.

OTCcyTCTBME Cpeamn NOCNeACTBUA AEAHNS UMYLLECTBEHHOMO yuepba, NpeBbiwatowero oAnH MUIJIMOH
NATLCOT ThicAY pybnen, camo no cebe He UCKNOYAET HU YrONOBHYIO HAaKa3yeMOoCTb TaKOro AeAHNS, KaK
XanaTHOCTb, HW BbIICHEHNE 0BCTOATENbCTB, U3 KOTOPbIX Obl C/1Ie0BaJ0 CYLLECTBEHHOE HapyLLeHWE B TOM
4yncne npas U 3aKOHHbIX MHTEPECOB rpaxkaaH BBUAY npeHebpexxeHns LOMKHOCTHbLIM ULLOM CBOUMM
0653aHHOCTAMU. B TO Xe BpeMs MpuYMHeHne KpynHoro yuiepba n, cnefoBaTesbHO, €ero yCTaHOBIEHWE MO
YrON0BHOMY Aiefly B AE€HEXHOM UCHUCIEHUN NPUHLUNNANBHO He MeLatoT BbIBOAY O CYLLECTBEHHOM
HapyLleHU oXpaHseMblX 3aKOHOM MpaB 1 MHTEPEeCOB, KOTOPOE TakXXe BieYeT Yros0BHYH OTBETCTBEHHOCTb
C TEM XXe COCTaBOM MpecTynJieHus.

3.2. B npaBONpvMEeHNTENbHOM UCTOIKOBaHMM YacTu nepeon cTaTbh 293 YK Poccuiickon ®epepalimm He
NCKJ/0YEeHa 1 Takas UHTeprnpeTaums yCI0BMIA Yyro/IOBHON OTBETCTBEHHOCTM 3@ XasaTHOCTb, KOr4a Haimyue
MaTepuanbHoro yuepba, CYNCNEHHOMO B CYMME, HE MpeBbILLAOLLLEN OAHOMO MUIIMOHA NATUCOT ThiCAY
pybnei, ocTaBnseT BO3MOXXHbIM BbIBOJ O CYLLECTBEHHOM HapyLUEHMWN NpaB U 3aKOHHbIX UHTEPEeCcoB
rpaXkgaH nan opraHusaumin 1nbo oxpaHaeMblX 3aKOHOM MHTepecoB obLLecTBa am rocygapcTsa. Horga
CyObl UCXOLAT U3 TOrO, YTO aflbTEPHATUBHbIE MOCNEACTBUS, NPELYCMOTPEHHbIE YrOJIOBHLIM 3aKOHOM Cpeau
yC/IOBMI OTBETCTBEHHOCTY 3a XallaTHOCTb, pa3rpaHNYeHbl Ha MPUYNHEHNE NMYLLECTBEHHOMO ywepba B
KPYMHOM pa3Mepe 1 HeMMyLLEeCTBEHHOr 0 Bpeaa, BbipaXeHHOro B CyLLeCTBEHHOM HapyLUeHWUW rnpas 1
3aKOHHbIX MHTEPECOoB yKa3aHHbIX CybbekToB. [py 3TOM orpaHuyYeHne notepresLlero (noTeprnesLnx) B
npase BAafeHNs, NONb30BaHNA N PACNOPSXKEHNS UMYLLECTBOM BBUAY XallaTHOCTUN MOXET BbITb
MCTOSIKOBAHO Kak MpUYNHEHMEe NMEeHHO MaTepurasbHOro yulepba, YTo UCKOYaeT BMEHeHne
HeVMYyLLeCTBEHHbIX BPeAHbIX NOCNeACTBUI. YTONOBHbIE Aefa Npu TakoM UCTONIKOBAHUN Cy bl NpeKkpaLlatoT
Ha OCHOBaHWW NYHKTa 2 4acTu nepsoi cTaTbu 24 YINK Poccuiickon ®efepaLimm - 3a OTCYTCTBUEM B AeSHUU
COCTaBa NPecTymnJeHns, NOCKObKY MaTeprasbHbIn yuiepb, ¢ 0LHOW CTOPOHbI, HE MPEeBbIaeT NoayTopa
MUIAnoHoB pybnewn, a c Apyron, camo onpeaeneHue yulepba u ero oueHka B MaTepuasibHOM
(CTOMMOCTHOM) UCHUCIEHUN NCHEPMbIBAIOT MNPaBOBYIO KBAJIMMUKALUIO COLEAHHOM0, YTO NPUHLMUNNANBHO
NCKJII0YaeT HaCTYMJIeHNe anbTepHaTMBHO NPeayCMOTPEHHbIX B HacTuK nepeor cTaTbl 293 YK Poccuinckon
defepaunm BpedHbIX NOCNEACTBMIA B UX HEMATEPMaASIbHOM (HEUMYLLECTBEHHOM) 3Ha4YEHUN.

B npyrov TpakToBKe, 04HAKO, - HanpuMep, B NPaBOMPUMEHNTEIbHbIX PELUEHNSX, MPUTOXKEHHBIX K Xxanobe
3a9BUTENA N0 HACTOSALWEMY feny, - NPUYUHEHMNE MO XaNaTHOCTKU MaTepuansHoro yuepba, He
LOCTUrAoLWEero KpynHoro pasMepa, yCTaHOBIEHHOI O YrOJI0BHLIM 3aKOHOM, He MPenaTCTBYET HU OLLeHKe
Bpeda 3a paMKaMy ero 3KOHOMMYeCKoro (CTOMMOCTHOM0) 3Ha4YeHWs, HX NPU3HaHUIO CYI0M Takoro Bpefa
CyLLeCTBEHHbIM, ja)Xe eCJin ero onucaHue B MPUroBope CBOAUTCA K JINLLIEHUIO NPaBOMOYniA COBCTBEHHUKA
no BAAEHMIO, MOJIb30BaHNIO, pacnopsXkeHunio 06 beKTOM NpaBa COBCTBEHHOCTK, T.€. K MPEKPALLEHWIO INLLb
3TOro 3KOHOMMWYeCKOro npasa.

4. Kak HeOQHOKPaTHO oTMeYan KoHcTuTyumnoHHbIn Cya Poccninckon ®depepaummn, 3aKoHoaTe b,
yCTaHaBAMBaA NPeCTYMHOCTb U Haka3yeMoCTb 06LLeCTBEHHO ONACHbIX AESAHWUIA, MOXXET B 3aBUCUMOCTU OT
CyLlecTBa OxpaHsaeMblX 06LLeCTBEHHbIX OTHOLLEHUA KOHCTPYUPOBATh COCTaBbl MPECTYMNIEHUA, Y4UTbIBaS
CTeneHb UX pacnpoCTPaHeHHOCTH, 3HAYUMOCTb LLeHHOCTelN, Ha KOTOpble OHW NOCAratoT, U XapakTep Bpea -
NMYLLLEeCTBEHHOI 0, OPraHM3aLOHHOr0 MU NHOMO, MPUYUHAEMOro OXpaHaeMoMy 06bekTy (NOCTaHOBEHNS
oT 27 nioHa 2005 roga Ne 7-M, o1 10 ¢eBpans 2017 roga Ne 2-1 n gp.). BMecTe ¢ TEM YCTAHOBJIEHWE UK
M3MEHeHne COCTaBOB YrO/I0BHbIX MPaBOHAPYLLEHWUI N Mep OTBETCTBEHHOCTU CBA3AHO KpUTEPUAMU
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NPONOpPLUNOHANLHOCTY U COPa3MepPHOCTU OrpaHMyeHnsa npas 1 cBoboA rpakaaH KOHCTUTYLNOHHO
3HAYUMBbIM LieNsiM, BbiTeKaloLWwmMM 13 ctaTbh 55 (4acTb 3) KOHCTUTYLMKM Poccunckon deaepaunu, Kak u
CBfi3aHbl ee cTaTbern 19 (4acTb 1), MpoBO3riaLlatolen NPUHLMN paBeHCTBa BCEX Mepen 3aKOHOM, 13
KOTOPOro CNeAyeT, 4To ntoboe yronoBHOE NPaBOHaPYLLEHNE N CaHKLMA 3@ ero COBepLUEHNe J0KHbI ObITb
4eTKO onpefesieHbl B 3aKOHe Tak, 4ToObl NCX0AS HENOCPEACTBEHHO U3 TEKCTa HOPMbI (MpK HeobxoanumocTu
- C MOMOLLbIO TOJIKOBAHMA, JAHHOI0 en CyaaMn) Kaxkabln Mor npeasuaeTh NpaBoBble NOCAeACTBUSA CBOUX
Jencteuin (besgencTeus).

MpYMEeHNTENBHO K MEpaM Yro0BHO-NPaBOBOM 3aLLMThl NpaBa COBCTBEHHOCTN U K U3MEHEHNAM B UX
copepxaHnm KoHCTUTYUMOHHbIN Cypa Poccunckon ®egepauunm ykasbiBas, YTO UX BBEAEHME LOJIKHO
NCXOANTb U3 afleKBATHOCTY MOPOXAAEMbIX MU NOCNEACTBUIA TOMY Bpey, KOTOPbIA MPUYNHSAIOT YroJIOBHO
HakKa3lyeMble NPaBOHAPYLUEHUS, U YYNTbIBATb COCTOSHME 0BLLECTBEHHbIX OTHOLIEHWIA B PeasibHbIX
yC/I0BUSX, ONPeAensiownx ypoBeHb 1 CPeCTBa Takon 3alwmThl, obecneynsas Npm 3TOM COPa3MEPHOCTb
YrO/I0BHOW OTBETCTBEHHOCTW OXPAHSAEMbIM YrO/I0BHbIM 3@KOHOM LIEHHOCTSAM Npu cobntogeHnn NpuHLMNOB
paBeHCTBa W CNpaBeASIMBOCTU (NocTaHoBAeHMs oT 20 anpensa 2006 roga Ne 4-1, oT 11 gekabps 2014 roga
Ne 32-M wn gp.).

4.1. N3 pencTByloLlen pefakumnm 4actu nepson ctaton 293 (c npumedaHnem) YK Poccuinckon ®epepaumm
cneflyeT, 4TO OHa, OCTaB/IAA B CUSIe NPEXHUIA YrONOBHO-NPABOBON 3amnpeT B OTHOLUEHUUN XalaTHOCTH,
CneunanbHO N OTAEbHO OT MHbIX 0XpPaHAeMbIX 00BEKTOB (MPaB M 3aKOHHLIX MHTEPECOB) onpeaenseT
yC/I0BUS YFOSI0BHOW OTBETCTBEHHOCTY B 3alLMTY NpaBa COBCTBEHHOCTU, KaK 1 APYrMX UMYLLECTBEHHbIX
npas, yTpaTa (He3aKoHHOe npekpalleHne) nnbo ymaneHme KOTopbIX BCeACTBME XanaTHOCTU noanexaTt
YCJIOBHOM OLEHKE 1 MOTyT ee NoJly4uTb B HaZJ1exallmx npoueaypax NCHNCIEHNa U foKa3blBaHUS
3aKOHHbIMU cpeacTBaMu. 370 06a3bIBaeT OCYLLECTBAATL YrOI0BHOE NpecieloBaHNe 3a COBEpLUEHNe
AesHUNA, 06pa3yloWwmnx XanaTHOCTb, NMOBMIEKLYIO MPUYNMHEHNE MAaTEPUaJIbHOrO yulepba, ecin oH ABNAeTCS
KPYMHbIM, T.e. NPeBbILLAeT OANH MUIMOH NATLCOT ThicAY pybnen.

Takoe 3aKoHOfaTeNbHOe pelleHne camo no cebe He coaepXXUT NPU3HAKOB HEKOHCTUTYLIMOHHOCTMN.
HanpoTune, 0HO NpefHa3Ha4YeHo AaThb 60nbLIE TOYHOCTY YCI0BUSAM NPUMEHEHUS YTOJIOBHOMO 3aKOHa,
MOBbLICMTb €ro NPeacKasyemMoCTb B Tex C/ly4asx, Korga nocaeacTBus XalaTHOCTM MOXKHO paccynTaTh B
YCJIOBHbIX CTOMMOCTHbIX Be/IM4MHax. X LOCTOBEPHOCTL MOXET ObIThb, No 0bemy npasuny, obecneyeHa
Npv HOPMaJibHOM TOBapPHO-AEHEXHOM 0OpalLeHUN 1 B PbIHOYHBIX OTHOLLIEHUSX C Pa3BUTON
NH(PaCTPYKTYPON, BKIOYAs TOBapOBEeAEHNE, IKCNEPTN3Y, ByXxranTepckmin y4eT, NpodecCMoHanbHyto
OLLEHKY U OTKPbITOCTb 3KOHOMUYECKW 3HAYNUMON MHPOPMALIUK C U3BECTHLIMU U AOCTYMNHBIMUA UCXO4HBIMU
AaHHbIMW O CPaBHUTEJNIbHOM CTOMMOCTM BELLEN U APYTrnX 06BEKTOB MMYLLECTBEHHbIX NPaB, KOTOpPble MOryT
nocTpagaTtb OT HeA06POCOBECTHOrO NN HebpexXHOro oTHoweHus K cnyxbe. CyaebHoe cnencreme
cyfebHoe pelueHune, Kak 1 CTOPOHbI B YFOJI0BHO-NPaBOBbIX 1 YFOJI0BHO-NPOLECCyalibHbIX OTHOLLEHUSAX,
MOryT 6bITb MPKU 3TOM CBOBOAHBI OT MHbIX OLEHOK NMOC/eACTBMIA XaNaTHOCTU, B paMKax KOTOPbIX
06BMHEHNIO HY>XXHO 6b1110 Bbl LOKa3biBaTb B Cy6bEKTUBHOM ero npeAcTaBieHnmn Bpes, NPUYNHEHHbIN
npaBaM 1 3aKOHHbIM UHTEpecaM NOTEPMEBLUMX, a 3alUMTe - OCNapnBaTb 06BUHEHME, B TOM YuCie
ornpoBepraTb TakoW Bpe[ Kak CyLleCTBEHHOe HapyLleHne NpaB 1 UHTEPECOB, OXPaHAEMbIX 3aKOHOM,
yMansas 3Ha4eHne 3TUX LEeHHOCTEN.

B ntobom cnydae npusHak KpynHOro yuiepba, KOTOpbIN HAANEXUT UCHUCIATL B LEHEXHON CyMMe, obpa3yeT
L0CTaTOYHOE YC/I0BME A9 NPUBJIEYEHNS K YTOIOBHON OTBETCTBEHHOCTM 3a@ XanaTHOCTb, €C/IN HasIML0 BCe
ApYrue Np1M3Hakm cocTaBa 3TOro npectynnexHus. C Apyroi CTOPOHbI, NPy TAaKOM OMNpeAeieHnn XanaTHoOCTy
npuynHeHne kpynHoro yuepba obpasyeT obs3aTensHOe yCoBUE KBAIMDUKALLUN STOFO AE€SHUSA, MOCKONbKY
ywepb Ha MeHbLUYI0 CYMMY HE M03BOJIIET FOBOPMTbL 00 Yro/I0BHO Haka3yeMol XalaTHOCTK, Koraa
npeLMeToM HaCTYMNUBLUMX ee NOCeACTBUIN ABASIOTCA UMEHHO 1 TOJIbKO MaTepuasibHble LLeHHOCTH.

4.2. KOHCTUTYUMOHHBIN Cya Poccuinckon depepauun npusHaeT v LONYCKaeT, 4TO CyMMa NPUYNHEHHOI0
yuwepba, MCYMCNeHHas n AoKa3aHHas Nno yroj0BHOMY ANy 0 XaNlaTHOCTY, @ TaKXXe ee OLeHKa Kak He
nofnagatoLLen nof NoHATME KPYMNHOro ywepba MoryT B 3aBUCMMOCTY 0T 06CTOATENLCTB 3HAYUTENBHO
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Pa3onTUCh C NMPEeACTAaBAEHNAMUN N OXKNLAHNAMU, KOTOPbIE - KakK B 00LLECTBEHHOM MHEHWM, TaK 1 nNpexae
BCEro BO MHEHWUW NoTepneBLUNX - CBA3aHbl C KOPPEKTHOW KBanupuKaumnen gesHus, C BolHeCeHEM
NMpaBOCYAHOr0O NPUIroBOpa ¥ C 3aC/y>XEHHbIM YroJIOBHO-NPAaBOBbLIM BO3MeE3NeEM.

OLHaKo yBaXKeHue 3KOHOMUYECKN 3Ha4YMbIX NPaB N 3aKOHHbIX UHTEPEeCoB, NOCTPaAABLUNX OT XanaTHOCTH,
He 03Ha4aeT, YTO B CAy4asX NPUYNHEHNS UMEHHO MaTepuanbHoro yulepba AonyCTUMO 0TKa3biBaTbCA OT
BbIPa)XE€HWNA 3JIeMeHTa COCTaBa NPECTYNIeHNs, NPAMO NPefyCcMOTPEHHOIO YroJIOBHLIM 3aKOHOM, B
CTOMMOCTHOM M3MepeHUU. Pa3BUTLIN AeHEXHbI 060p0T 06yCNoBAEH TUMUYHBLIMU 1 COrNIACOBaHHLIMU B
peanbHbIX CAENIKax, a MOTOMY NpMeMSieMbIMU LleHaMu, rae yCI0BHO U Npuban3nTesibHO, HO BOMJIOLLEHDI
npeacTaBAeHNs HeoNnpeaeeHHOro Yncna Cy6bbeKTOB 0 LLEHHOCTY M NOJIE3HOM 3HAY€HWUM HEe TONbKO
06BEKTOB MpaBa, HO M BO3MOXHOCTEN, KOTOpble AaloT AWl nNpaBa Ha 3Tu 06bekTbl. Kpome TOro,
npefcKa3yemMoCTb Yro10BHO-MPaBOBOro NPUHYXAEHUA, CNPaBeaJiIMBOCTb YroJI0BHOIO 3aK0Ha, ero
ryMaHU3M 1 3KOHOMUS YrONI0BHOW penpeccun caMum no cebe aenatT KOHCTUTYLMOHHO OnpaBAaHHbIMU
Takue yC0BKSA YroNO0BHON OTBETCTBEHHOCTM 3@ XasaTHOCTb, KOr4a OAHOPOAHbIE Mepbl OTBETCTBEHHOCTH,
NpenycMOTPEHHbIE 3a AesHMe, onpefensiemMoe 3aKOHOM B OAHOPOAHbLIX CTOMMOCTHbLIX KpUMUHOO6Pa3YIOLLIMX
npu3HaKax, MPUMEHUMbI He K OAUHAKOBbIM, @ K TUMUYHbLIM C/ly4asM, U3 KOTOPbIX KaXkAbl UMeeT YacTHble
0COBEHHOCTY, B TOM YUC/IE Pa3Nyns CTOPOH B OLIEHKE BPeAHbIX MOCAeACTBUA XanaTHOCTM. ITO NO3BONSET
NoALepXuBaTh KOHCTUTYLIMOHHO ONpaBAaHHOE paBHOBECUE MexAy npasamu 1 cBobogamu, yBarkeHune
3KOHOMMWYECKOr0 1 MHOMO NX coflep)xaHns, obecrneynBaTb 3aLlUUTy NPaB N 3aKOHHbIX MHTEPECOoB
noTepnesLunx, obLwecTBa 1 rocyaapcTBa, a TakXKe NpaBoHapyLIMTenen n NpuToM AaeT CaMy BO3MOXXHOCTb
YroJI0BHOr O NnpecsiejoBaHnA JiML, BUHOBHbIX B XaJlaTHOCTY, Ha YCJIOBMAX PaBEHCTBa Nnepes 3aKOHOM ”
CyZoM, 4TO 6b1n0 66l HEBO3MOXHO 63 06LLMX NPaBUa YrONOBHOIO 3aKOHA, LENCTBUTENbHbIX N MPUMEHNMbIX
A9 CYyLLeCTBEHHO OLHOPOLHbIX, XOTH M Pa3HbIX C/Iy4aeB MPUYNHEHUA MO XaNaTHOCTU MaTepuasibHOro
ywepba B yCTaHOBIEHHON 3aKOHOM BejINYMHeE.

Takum obpa3om, YacTb nepsas ctaTbh 293 YK Poccuiickon ®epepaumm He npoTuBopednT KOHCTUTYL MK
Poccuiickon ®epepalimm NoCTosbKY, MOCKOJIbKY [OMNYyCKaeT YyrofIOBHYIO OTBETCTBEHHOCTL 3@ XasaTHOCTb,
MOBNIEKLLYIO NPUYNUHEHNE UMEHHO MaTepranbHOro ywepba, BbIpa>xeHHOro B yTpate nnbo CHXeHUn
CTOMMOCTU MMYLLECTBA WM UMYLLLECTBEHHbIX NPaB U NoAJiexXallero NCYUCAEHUIO B feHEXHOW CyMMe,
TOMBLKO NPW YCIOBUN MPUYMHEHNSA KPYMHOro yuwepba, NpeBbIWAtoWEero - NPUMEHNTENBHO K AeACTBYIOLLEMY
NpaBOBOMY PEryNPOBAHMIO - 0AMH MUIMOH NATLCOT ThiCAY py6aen, n NCKYaeT KBaIUMPUKaLUIO TOro xe
LeAHNs KaK XaJlaTHOCTW M YrO0OBHYIO OTBETCTBEHHOCTb 3a €ro CoBepLUleHne BBUAY NPUYMHEHUSA UM
CYLLeCTBEHHOr 0 Bpefla TEM e CaMbIM MpaBaM 1 OXpaHAEeMbIM 3aKOHOM MHTepecaMm, B HaCTHOCTM Ha TOM
JNLWb OCHOBAHWUW, YTO 3TUM AeAHNEM NPUYNHEH CYLLECTBEHHbIN Bpes NPaBoOMOYKAM BRafeHNs,
Nonb30BaHMA N pacnopsxeHuns, obpasyoLwmm npaBo cobcTBEHHOCTW. ViHoe npuBoanno bl K
HeonpeaeneHHOCTM B Yr0JI0BHO-NPaBOBOM peryaMpoBaHMmn Bonpeku ctatbsaM 19 (yactu 1 m 2) u 54 (4acTb
2) KoHcTutyumm Poccuinckon ®epepaumm.

4.3. B T0 Xe BpeMs NpUYnHEeHne MaTepuanbHoOro yuiepba He B KpYMHOM pa3Mepe He NCKAoYaeT
BbIACHEHWS TOr0, YTO COOEAHHBIM CYLLEeCTBEHHO HapyLUeHbl NHble, MOMUMO 3KOHOMMNYECKN 3Ha4YNMbIX, NMpaBa
N NHTEepecChl, OXpaHsAeMble 3aKOHOM. lprBieYeHe K YroJIOBHON OTBETCTBEHHOCTY B 3TOM CJly4ae He
06yCn10BNEHO AEHEXXHOWN OLEHKOWN NPUYNHEHHOIO Bpeaa.

lMoHATMe "CcylWecTBEHHOE HapyLUeHKe NpaB 1 3aKOHHbIX MHTepecoB", Kak N BCAKOE OLLeHOYHOE MOoHATHE,
nonayvyaeT COLep>KaHMe B 3aBUCUMOCTM OT (haKTUYeCKNX 06CTOATENbCTB KOHKPETHOro Aefa 1 npu
HaZJieXxalleM TOJIKOBaHUM 3aKOHOo4aTe s IbHbIX TEPMUHOB B NPaBONpUMEHNTEIbHON NpakTuke. 3 Toro xe
ncxoant n Nnenym BepxosHoro Cyaa Poccuinckon depepaunn, KOTOPbIA B MOCTaHOBAEHUMW OT 29 Hoa6ps
2016 roga Ne 55 "O cynebHom npuroBope" 0TMETWJI, YTO BbIBOAbl OTHOCUTESIbHO KBaNUrKaLum
NPeCcTynaeHnin NO TON NN UHON CTaTbe YrONOBHOI0 3aKOHa, €e YacTu b0 NYyHKTY AOSKHbI ObITh
MOTWBUPOBaHbI CyLlOM; NPU3HaBas NoACYANMOro BUHOBHbLIM B MPECTYMJIEHNMN MO NPU3HaKaM, OTHOCALLUMCA
K OLLleHOYHbIM KaTeropusM (HanpumMep, TSXXKMe NocnefCcTBUS, CYLLEeCTBEHHbIN Bpeld), CyA He [Oo/KeH
OrpaHNYMBaTLCS CChIIKOWM Ha NOA06OHbIN NPU3HaK, @ 0643aH NPMBECTU B ONMUCATENIbHO-MOTUBUPOBOYHON
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YacTu nNpuroeopa 06CToOATENLCTBA, NOC/Y)KMBLUME OCHOBAHWEM OJ151 BbIBOAA O €0 HA/IMYUN B COAESHHOM
(NyHKT 19).

Kak cnencteme, OTCyTCTBME AOKa3aHHOMo yuwepba Ha cymmy, NpeBbILAtoOLWLY0 NOATOpa MUIIMOHa pybnen,
camo no cebe He NPensTCTBYET BbIACHEHWNIO, HAPYLUEHbI SN UHbIE, KPOME MpaBa COBCTBEHHOCTH WU ApYrux
NMYLLLECTBEHHbIX MPaB, MpaBa ¥ 3aKOHHbIE MHTEPECHI FPpaXK4aH WK opraHusauni mbo oxpaHsemble
3aKOHOM MHTepechk! 06LLeCcTBa UM rocyAapcTBa HENCMOJIHEHNEM WM HEHAAEXALLMM UCMOSIHEHNEM
LOJDKHOCTHBIM INLLOM CBOMX 06513aHHOCTEN BCAeAcTBME He[0bpOCOBECTHOrO NAN HEBPEXHOr0 OTHOLLEHMS
K cny>xbe nmbo obsa3aHHOCTEN MO AO/MKHOCTU, a TaKXXe Kakoro poda npasa WUan MHTepPeCkl HapyLUeHbl 1
HaCKOJIbKO CYLLeCTBEHHO NX HapyLUeHue.

Mpy 3TOM He UCKJIIOYEHO, YTO OTBETCTBEHHOE INLO0 OLHUM LesHNeM, NoAnagatoWwnm noL npusHaku
XaJlaTHOCTM, ONMCaHHble B YacTu nepBoi cTaTbk 293 YK Poccuiickon ®deaepaunn , npuynHaeT ywepb
pa3HbIM MpaBaM ¥ 3aKOHHbIM MHTepecaM, U3 KOTOPbIX OHW UMEeKT 3KOHOMUYECKUN 3Ha4YMMOoe cofep)xaHume B
CTOMMOCTHOM MCYMUCNEHNN, @ APYTrUe B LLIEHOBOM U3MEPEHUN HE MOTYT BbITb MpeacTaBfeHbl. 3a Npeaenamu
CTOMMOCTU 06BbEKTa MOTYT BbITb YY4TEHbI M MPU3HAHBI CYLLECTBEHHbLIMMN 3CTETUYECKOE, (DaMUSIbHOE,
COLMaNbHO-CTAaTYCHOE 3Ha4YeHNE BELLEN N UMYLLECTBEHHbIX NPaB, NCMOb30BaHNE NOTEPMNEBLLMM
YyTPa4YEeHHOr0 MMYyLLLECTBa KaK €4MHCTBEHHO BO3MOXHOI0 B KOHKPETHOW XXU3HEHHOW CUTyaumm cnocoba
YOOBNETBOPUTbL NOTPEBHOCTL B XMaunwwe 1 nHble NogobHble 0b6cTosTenbCTBa. 3TN 06CTOATENLCTBA AOJIKHBI
ObITb YCTaHOB/IEHbI U AOKa3aHbl, YTO MPUMEHUTENILHO K OLIEHKE CYLLECTBEHHOCTW HapyLLUEHNS NpaB U
3aKOHHbIX MHTEPECOB rpaXkaH Wan opraHnsaunii, UMeKLmnx HEMMYLLECTBEHHbIN XapakTep, anbo
OXpaHsAeMbIX 3aKOHOM MHTepecoB 06LecTBa Uy rocyaapcTBa NpeanonaraeT BbIACHEHWE W f0Ka3biBaHME, B
YaCTHOCTW, Kakle MMEHHO NPaBO UM 3aKOHHbIA MHTEPEC BbIIN HapyLLeHbI, KaKoBa UX COLMabHas
3Ha4YMMOCTb U, ClefoBaTeNbHO, 0bLeCTBEHHAs OMAaCHOCTb MNOCAraloLLero Ha HUX AesHUs - C MOTUBMPOBKON
BbIBOAA O Ha/JIM4YNMN COOTBETCTBYIOLLErO MPU3HaKa B COCTaBe XanaTHOCTW.

KoHCTUTYuUMOHHbIN Cya Poccninckon depepaunm Haxo4uT, YTO YacTb nepBas cTaTbh 293 YK Poccuinckon
defepalmmn B ee OeNCTBYIOWEN pefakuun - anbTepPHAaTUBHO pa3nnyas cpeam obecTBEHHO ONacHbIX
nocneacTBMIN NPEOYCMOTPEHHOIO €10 AeSAHNA KPYMHbINA yuiepb B pa3Mepe, yCTaHOBJEHHOM B MpUMeEYaHnn K
3TOWN CTaTbe, N OLEHOYHbIN NPU3HaK B BULAE HEUMYLLLECTBEHHOr0 Bpeaa, Bblpa>XeHHOIr0 B CyLLEeCTBEHHOM
HapYLUEHUN NPaB 1 3aKOHHbIX MHTEPECOB rpakAaH Wn opraHn3aunii 1nbo oxpaHsaeMbIX 3aKOHOM
MHTepecos obLLeCcTBa UM roCyfapcTBa, - He nNpeAnonaraeT OLeHKY UMyLLLeCTBEHHOro ywepba, He
AOCTUrLLIEro yKasaHHOro pasmepa, B Ka4eCTBe CyLeCTBEHHOI0 HapyLUEeHNS Ha3BaHHbIX NPaB U 3aKOHHbIX
NHTEPEeCoB, UMEILLMX HENMYLLECTBEHHbIV XapakTep. B cuny aToro paccMaTpuBaemMas HoOpMa He AoMnycKaeT
BO3J/10)KEHMNA YrOJIOBHON OTBETCTBEHHOCTY 3@ XanaTHOE UCMOJIHEHME AW HENCMOIHEHWE INLLOM CBOUX
06543aHHOCTEN, CN 3TO He NOBEKIIO MPUYMHEHNS KPYNHOro yuiepba 1 npuToM oTCyTCTBYET
CaMOCTOATE/bHbIN, BbIPaXXEHHbI B HEMMYLLLECTBEHHbIX MOCAeACTBUAX, HE 0BYCIOBIEHHbIN AEHEXHOW
OLLEHKOWM MPUYMHEHHOrO yuepba KpMMnHoo6pa3yowmin NpU3HaK CyLLLEeCTBEHHOCTW HapyLUEHWS NpaB U
3aKOHHbIX MHTEPECOB rpaXkaaH UM opraHnsaumnin nmbo oxpaHsemMblX 3aKOHOM MHTepecoB obLLecTBa 1aun
rocygapcrsa. HanpoTus, OHa MNO3BOASAET - C Y4ETOM BbISIBJIEHHOrO B HacTosAWweM ocTaHOBNEHNN
KOHCTUTYLMOHHO-NPaBOBOIro CMbICNa - 0becneynTb Npu HageXXaleM AOKa3bliBaHUN YyCNOBUS ONS
npaBOMEpPHON 1 CrpaBeaMBON KBaMMuKaL MM NpoTUBOMNPABHbIX AEAHUNA, C TeM 4TObBbI yrosoBHOE NX
npecnefoBaHne 0CTaBa0Ch BO3MOXHbIM 6€3 HapyLIeHNS KOHCTUTYLMOHHBIX YCTAHOBAEHUIA.

Mcxost U3 N3N0XKEHHOro U PYKOBOACTBYACL cTaThaAMn 6, 47 1,71, 72, 74, 75, 78, 79 n 100 ®epepanbHOro
KOHCTUTYLIMOHHOI0 3akoHa "O KoHcTuTyumoHHoMm Cyae Poccunckon ®epepaunn” , KOHCTUTYLNOHHBIN Cy 4
Poccuiickon ®epepaumm

noCTaHOBW:

1. Mpwn3HaTb YacTb NepByto cTaTbk 293 YK Poccunckon Gepepauum B ee B3aMMOCBA3M C MPUMEYAHNEM K
3TOW CTaTbe He NpoTmaopeYallen KoHCTUTyumm Poccmnckon ®egepaunm nocTosbKy, NOCKOJIbKY N0 CBOEMY
KOHCTUTYLMOHHO-NPaBOBOMY CMbIC/ly B CUCTEME AENCTBYIOLLEro MPaBOBOro PeryampoBaHnsa oHa
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NCKAI0YaeT KBaMMrKaLmuo AeaHNS, NOBAEKLLEro yTpaTy Anbo CHKeHne CTOMMOCTY UMYLLeCTBa UK
MUMYLLLEeCTBEHHOI O NpaBa B pa3Mepe, He MpeBblllaloLweM YCTaHOBEHHYO AeCTBYOWUM NpPaBoBbIM
perynnpoBaHNeM Ona uenen 3Ton CTaTbl CyMMy KpynHoro yuepba, B Ka4eCTBe XanaTHOCTW, BAEKYLUEN
YrO/I0BHYO OTBETCTBEHHOCTb MO NPU3HaKY NPUYNHEHUS COAEAHHbIM CYLLeCTBEHHOro Bpeaa npasam u
OXpaHseMblM 3aKOHOM UHTepecaMm, ecJiv He [oKa3aHo B HaZl/iexXalleM Nnopsaake, YTo COOTBETCTBYOLLLee
MMYLLECTBO WAN MMYLLIECTBEHHOE MPaBo, MOMWUMO LEHEXHOW CTOMMOCTH, 061agaeT HEIKOHOMUYECKON
LEHHOCTbIO, MPUMEHUTENIBHO K KOTOPON MMEN0 MeCTO CyLLeCTBEHHOE HapyLUeHWe NMpaB U 3aKOHHbIX
MHTEPEeCOB rpakaaH nim opraHu3saumn 1mbo oxpaHAeMbiX 3aKOHOM MHTEPeCcoB 06LLeCcTBa Un
rocygapcTsa.

2. KOHCTUTYLMOHHO-NPaBOBOW CMbICA YacTu nepBon cTaTbu 293 YK Poccuinckon ®efepalinn , BoISBIEHHbI
B HacTosAweM lMocTaHoBNeHWM, aBaseTca obuieoba3aTesnbHbIM, HTO UCKOYaeT noboe nHoe ee
NCTONIKOBaHME B NPaBONPYMEHUTENbHOW MPaKTUKe.

3. MpaBonpuMeHUTESIbHbIE PeLleHUs, BbIHECEHHbIE MO Aeny € y4acTueM rpaxaaHuHa BennyeHko PomaHa
BacmibeBunya C NpUMeHeHneM YacTu nepeon cTaTb 293 YK Poccunckon ®egepaunm B UCTONKOBAHNN,
PacxoasLeMcs C ee KOHCTUTYLVMOHHO-MPaBOBLIM CMbIC/IOM, BbISIBNEHHBLIM B HAacTosALWeM [locTaHOBAEHUN,
nogsexat nepecMoTpy.

4. HacTosee MNocTaHOBNEHWE OKOHYATENbHO, HE NOANEXUT 06>XXafoBaHWIO, BCTYNaeT B CUJY CO OHS
ouLmnanbHOro onybamkosaHns, LencTByeT HEMOCPEACTBEHHO U He TpebyeT NoATBEepXXAEHNS APYrUMK
opraHamui 1 LOJDKHOCTHBLIMY JinLiaMu.

5. HacTosuiee MocTaHOBNAEHWE MOANEXUT HE3aMeaIMTeNbLHOMY ony6ankoBaHuio B "Poccuiickoi raseTte",
"CobpaHunmn 3akoHodaTenscTBa Poccuninckon ®epepaummn” n Ha "OduunanbHOM MHTEPHET-MOPTaNe NPaBOBON
NHopMaLnn" (WwWw.pravo.gov.ru).

KoHCTUTYyuUMOoHHbIN Cya
Poccunckon ®epepaLimm

Ne 21-M
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