no aeny o nNpoeBepke KOHCTUTYLMOHHOCTU NYHKTa 2 cTaTbu 432,
nyHKkTa 1 ctaTtbu 438, nyHKTa 4 cTtaTbu 445, nyHKTa 5 cTaTbu 447
M nyHKTa 4 cTtaTby 448 N'pakaaHCKOro kopekca Poccumckoun
denepaumm B CBA3M C XXanodon akLMOHEepPHOro obuiecTea
"CucteMHbih onepaTtop EAMHOM 3HepreTu4eckonm cucteMol"

MocTtaHoBneHme - Ne 57-1 - o1 23.12.2022 - KoHCTUTYUMOHHbIN Cya Poccuinckon ®epepauymm - JencteyeTt 6e3
N3MeHeHnn

VimeHem Poccunckon ®epepaumm
MOCTAHOBJIEHUE
KOHCTUTYLMOHHOIO CYOA POCCUNCKOWN ®EOEPALINN

no geny o NpoBepKe KOHCTUTYLMOHHOCTY NyHKTa 2 cTaTbh 432, nyHKTa 1 cTaTbu 438, NyHKTa 4 cTaTbK
445, nyHKTa 5 cTaTbun 447 1 nyHKTa 4 cTaTbu 448 pakgaHCKOro Kogekca Poccuinckon ®eaepaumm B CBS3M
C Xanobown akumoHepHoro obwecTtBa "CCTEMHBIN onepaTop EAMHON SHepreTMYecKom CUCTEMbI"

ropog CaHkT-NMeTepbypr 23 gekabpsa 2022 rona

KoHcTuTyumoHHbin Cya Poccuinckon ®enepaumm B cocTaBe Mpeacenatend B.[1.30pbkunHa, cyaen
A.I0.bywesa, I'.A.lapxunesa, J1.M.)Kapkoson, C.M.KasaHuesa, C.[J.KHs3eBa, A.H.KokoToBa,
N1.0.Kpacasyvkoson, C.M.MaBpwuHa, H.B.MenbH1KOBa,

C y4aCTUeM NpeacTaBUTENS akLMOHepPHOro obuiectea "CUCTEMHBIN onepaTop EANHON 3HEepreTUYecKown
cucTembl" - KaHamaaTa topuandecknx Hayk C.A.benosa, N0OSIHOMOYHOrO NpeacTaBuTeNs FocyaapCTBEHHON
Lymbl B KoHcTUTYyumnoHHoM Cygae Poccuinckon ®Penepaunn KO.A.MeTpoBa, MOJTHOMOYHOI0 NpeacTaBmuTenNs
CoseTa ®epepaumm B KoHcTUTYunoHHoM Cyae Poccunckon ®epnepaumm N.B.PyKaBULLHNKOBOW,
MOJIHOMOYHOro nNpeacTasuTens MpesngeHta Poccuinckon Gepepauun B KoHCTuTyunoHHom Cyne
Poccuinckon ®Penepaunn A.B.KoHoBanoBa,

PYKOBOACTBYACh CTaTben 125 (nyHKT "a" YacTu 4) KoHcTuTyumn Poccuinckon ®epepauyy, NyHKTOM 3 HacTu
nepBon, YaCTAMN TPETbEN N YETBEPTON CTaTbM 3, YaCTbio NepBon CcTaTbk 21, cTaTbamu 36, 74, 86, 96, 97 n
99 depfepanbHOro KOHCTUTYLMOHHOrO 3akoHa "0 KoHcTuTyumoHHom Cyne Poccuiickon ®epepaumm”,
paccMOTpen B OTKPbITOM 3acefaHnn 4es0 0 NMPoBepKe KOHCTUTYLMOHHOCTU NYHKTA 2 CTaTbyh 432, NyHKTa 1
cTaTbyn 438, nyHKTa 4 cTaTbm 445, nyHKTa 5 cTaTbu 447 n NnyHKTa 4 cTaTbk 448 'K Poccunckom
depepaumm .

MoBOAOM K pacCMOTPEHUIO fena SBUiack xasoba akunoHepHoro obuiecTsa "CuctemHbin onepaTop EanHom
3HepreTnyeckom cuctembl". OCHOBaHMEM K PpacCMOTPEHUIO AefNa SBMnacb 0bHapyXmBLIasacs
HeonpeneneHHOCTb B BOMPOCE O TOM, COOTBETCTBYIOT i KOHCTUTYummn Poccuinckon ®egepauum
ocrnapuBaemble 3adBUTENEM 3aKOHOMOI0XKEHNS.

3acnywas coobuieHne cyabu-goknag4ymka IA.lfagxuesa, 06bAaCHeHNA NpeacTaBuTeNeNn CTOPOH U
BbICTYMNEHUSA NPUraLlLeHHbIX B 3acefiaHne npeacTaBuTenei: ot 'eHepanbHOro npokypopa Poccminckon
depepaumm - B.B.PocuHckoro, oT MmnHucTepcTBa toctuumn Poccuinckon ®egepauum - 1.C.KopoTkosa, oT
depnepanbHON aHTUMOHOMNONbHON CNyX6bl - O.B.fopbayeBoit, nccnenoBas NpeAcTaBfeHHbIE JOKYMEHTbI U
NHble MaTepuanbl, KOHCTUTYUuoHHbIN Cyn Poccuinckon ®epepaumm

yCTaHOBW:

1. AKumnoHepHoe 0buiecTBo "CucTeMHbIn onepaTop EQuHON 3HepreTmyeckon cuctemsl” (oanee Takxe - AO
"CO E3C") ocnapmBaeT KOHCTUTYLMOHHOCTb Cnegyowmx Hopm I'pa)kgaHCKoro Kogekca Poccminckon
depepaumm :

NyHKTa 2 CTaTbW 432, cOrnacHO KOTOPOMY AOroBOp 3aK/l04aeTCsa NoCPeaCcTBOM HamnpaBaeHus ogepThl
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(MpennoXxeHus 3aKMo4YnTb LOFOBOP) OAHOM U3 CTOPOH 1 ee akuenTa (MPpUHATUSA NpeaoxXeHuns) opyron
CTOpPOHOW;

nyHkTa 1 cTaTbn 438, ycTaHaBAMBaloOLWeEro, YTo akLenToM Npu3HaeTCca OTBET nLa, KOTOPOMY agpecoBaHa
ochepTa, 0 ee NPUHATUM U OH A0JIXKEH ObITb MOJIHBIM 1 6€30r0BOPOYHbIM;

nyHKTa 4 ctaTtbn 445 0 TOM, 4TO €C/IM CTOPOHA, A% KOTOPOW B COOTBETCTBUM C AaHHbIM KOAEKCOM nan
WHbIMW 3aKOHaMU 3aKJ/lo4eHne foroeopa 0643aTeNbHO, YKJIOHSAETCS OT ero 3ak/lyeHus, To apyras
CTOpPOHa Brpase 0bpaTuTbCA B CyA € TpeboBaHMEM O MOHYXAEHUW 3aKNOYNTL AOFOBOP; B 3TOM C/ly4ae
[O0rOBOp CHATAETCS 3aK/IOYEHHbBIM Ha YCOBUSAX, YKa3aHHbIX B PELUEHUN Cyaa, C MOMEHTa BCTYMJIEHUS
PELUEHNS B 3aKOHHYIO CUITY; CTOPOHA, HEOB0CHOBAHHO YKJTOHSIOWANACSA OT 3aK/II04EeHNS [Or0BOpa, AO/KHA
BO3MECTUTb APYron CTOPOHE MPUYUHEHHbIE 3TUM YObITKY;

NyHKTa 5 cTaTbn 447, 3aKpennsoLlero, 4To ayKLNOH U KOHKYPC, B KOTOPbLIX Y4aCTBOBaJ1 TOJIbKO OAWH
Y4aCTHUK, NPU3HAOTCA HECOCTOSBLUMMUNCS; UHBbIE OCHOBaHMA NMPU3HAHMA TOProB HECOCTOABLUMMMUCS
yCTaHaBAVBAOTCS 3aKOHOM;

NyHKTa 4 cTaTbn 448, B COOTBETCTBMM C KOTOPLIM, €C/IN UHOE HE NPeayCMOTPEHO B 3aKOHE UK B
N3BELLEHNN O MPOBEAEHUN TOProB, OPraHM3aTop OTKPbLITbIX TOProB, onybANKOBaBLUNIA N3BELLEHNE, BIPaBe
0TKa3aTbCA OT MPOBeLEHUS ayKLMOHa B Ntoboe BpeMs, HO He NMOo34HEee YeM 3a TPU OHSA 0 AaTbl ero
npoBeAeHWs, a OT NPOBeLEeHUs KOHKYpCa - He No3JHee YeM 3a TpuauaTh AHEW; ecv opraHu3aTop
OTKPbITbIX TOPrOB 0TKa3aJCA OT UX NPOBEAEHNS C HAPYLLUEHNEM YKa3aHHbIX CPOKOB, OH 06513aH BO3MECTUTb
YY4aCTHMKAM MOHECEHHbIN MW peasbHbIi yulepb, a opraHM3aTop 3aKPbITOro ayKUMOHa UK 3aKpbITOro
KOHKypca 0653aH BO3MECTUTb NpUrialeHHbIM UM YHacTHMKaM peasbHbli yuepb He3aBnCMMO OT TOrO, B
KaKoW CPOK MocC/ie HanpaB/eHNsa N3BELLEHNS NOCefoBas 0TKa3 OT NPOBeAEHUs TOProB..

Mo MHeHUIo 3a8BUTENS, OCNapMBaeMble HOPMbl MPOTUBOPEYaT CTaTbhaM 8 (YacTb 1), 34 (4acTb 1), 35 (4acTb
3), 45 (4acTb 1) n 46 (4acTb 1) KoHcTuTtyumm Poccminckon ®egepauimm, NoCKoAbKY NyHKT 4 cTaTton 445 TK
Poccuinckon ®egepalim He orpaHNYMBaeT BO3MOXXHOCTb MOHYXXAEHMS K 3aKJII04YEHUIO LOr0BOPa
NCKJIIOYNTESIbHO Ha OCHOBAHWUW peLleHnsa cya U No3BoSiseT aHTUMOHOMOIbHOMY OpraHy B He
npenyCcMOTPEHHbIX 3aKOHOM C/lyYasx TpeboBaTb 3aKJ/l0O4YEHUS 0OroBOpa B aAMUHUCTPATMBHOM MOPSIKE, a
OCTaJIbHbIE MOJIOXKEHUS - B UX B3aUMOCBA3M W MO CMbICAY, NpUuaaBaeMomMy 1M cygebHomn npakTmkon, -
orpaHnymBatoT cBobody AOroBopa B rpaXkKAaHCKOM 060poTe 1 AONYCKaT NPUHY>XAEHME OpraHn3aTopa
TOProB K 3aKJIl0O4EeHUI0 L0roBopa C eJMHCTBEHHBIM YH4aCTHUKOM TOProBs, fa)ke eCc/iv TOPru Npu3HaHsbl
HeCOCTOABLUMMMICS.

1.1. AO "CO E3C" B cooTBeTCTBMM C DefepalibHbIM 3aKOHOM OT 18 mtong 2011 roga Ne 223-03 "0 3aKynkax
ToBapoB, paboT, yCyr oTAebHBIMA BUAAMUN IOPUANYECKMX INL" NMPOBOANIIO B 3JIEKTPOHHON hopme
KOHKYPC Ha MpaBo 3aKJIl04NTb AOroBOP O BbINOJIHEHUN PaboT No ybopke TeppuTOpMmM OT CYXOl TpaBbl,
NOBpPEeXXAEHHbIX (BbICOXLUNX) A4EPEBLEB N KYCTAapPHUKOB, MyCOpa W MPOYMX FOPIOYMX MaTepunasos, 4S8 HYero
Ha canTe zakupki.gov.ru 6b111 ony6aNKoBaHbI U3BELLIEHNE N KOHKYPCHasA OOKYMeHTaumsa. OpraHn3aTopom
TOProB Ha OCHOBaHUM NyHKTa 5 cTaTbu 447 TK Poccuiickon ®efepaumm n yTBEPXXAEHHOTO UM MOI0XKEHNA
0 3aKymnKax NPUHATO peLleHne 0 MPU3HAHUM TOProB HECOCTOABLUMMUCS, MOCKOJIbKY K Y4aCTUIO B KOHKYpCe
6blna gonylleHa NnMwb 0fHa 3asBKa. [JoroBop Ha BbiNosiHeHMEe paboT no ybopke Tepputopumn mexay AO
"CO E3C" 1 xo3aicTBEHHbIM 06LLEeCTBOM, NOAABLUMM 3a5BKY, HE 3aKt04asncs, U nocnegHee obpaTuaoch B
QHTUMOHOMOJbHBIA OpraH € »kanobon Ha genctema AO "CO ESC", Bbipa3mBLUMECS B HE3AKJTIOYEHUN C HUM
forosopa.

YnpaeneHne ®enepanbHON aHTUMOHOMOJIbHOM CNy>X6bl M0 ropoay MockBe Npu3Hano »asoby
obocHoBaHHOM, cBOMM npeanucaHnem ob6a3as AO "CO E3C" 3aBeplumnTb NpoLeaypy 3akynku. MNpu aTom
OTMEYeHO, 4TO U3 HOpM "parkgaHCKoro Kkogekca Poccuinckon ®egepauunm BeiTekaeT 0693aHHOCTb
3aKa34uMKa 3aKJ41MTb C UCNOJIHUTEIeM AOr0BOP MO pe3ybTaTaM HeCOCTOSBLUEr0CA KOHKYpCa, a 0TKas3
3aKa3ymMKa OT 3aKJ/0YEHNS LOroBopa ABASETCA 3710ynoTpebaeHmemM NpaBoM U HapyLlaeT NyHKT 2 YacTu 1
CTaTby 3 faHHoro ®efepasbHOro 3aKoHa , B CUJTy KOTOPOro Mpu 3aKynke TOBapoB, paboT, ycayr 3aka3ynku
PYKOBOACTBYIOTCS MPUHLMMAMN paBHOMpPaBus, CNPaBeaIMBOCTH, OTCYTCTBUSA ANCKPUMUHALNN 1
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He060CHOBaHHbIX OFPaHNYEHMNI KOHKYPEHLMM MO OTHOLLIEHWIO K y4aCTHUKAM 3aKymKu.

AO "CO E3C" 0bpaTunnochk C 3adBI€HUEM O MPU3HAHUW PeLLEHNS N NPeANUCAaHNS @HTUMOHOMOALHOMO
OopraHa HeLencTBUTENbHbIMK B ApBNUTPpaXkHbIA Cya ropofa MOCKBbI, KOTOPLIN B YA0BAETBOPEHMNM
TpeboBaHWI 0TKa3as, C YeM COrnacuanCh Cyibl aneansUnoOHHON N KacCauMoHHON NHCTaHLUMIA. B xoae
paccMOTpeHnsa Aena 3afBUTeNb YKa3biBan Ha OTCYTCTBME Y Hero 0653aHHOCTY 3aKN04UTbL LOM0BOP,
MOCKOJIbKY KOHKYPC Bbls1 Mpu3HaH HecocToaBWwNMCA. OfHaKOo CyAbl COCNaaNCh Ha TO, YTO KOHEYHbIM
pe3ysibTaTOM TOProB, Aa)e NPU3HaHHbIX HECOCTOABLUMMUCA, NPY YCNOBUN COOTBETCTBUSA 3asBKU,
NOLAHHON eAMHCTBEHHbIM Y4aCTHUKOM, TpeboBaHMAM 3aKyNOYHON LOKYMEHTaLUNN ABNAETCS 3aKJIloHeHne
JlOroBopa C 3TMM Y4YaCTHUKOM. B nepenaye kaccalmoHHoM »xanobbl AO "CO ESC" ons paccMOTpeHMs B
cynebHom 3acepaHum CynebHon Konnernm no 3KOHOMM4YeckmuM cropam BepxosHoro Cyaa Poccuinckon
depepaumm 0TKasaHo.

1.2. 3asBnTENb NPOCUT NPU3HATb HEKOHCTUTYLMOHHBLIM NYHKT 4 cTaTbun 445 TK Poccuiickon ®epepaumm -
Kak LOMNyCKatoLWWiA, Ha ero B3rnsag, He npefyCcMOTPEHHYI0 3aKOHOM BO3MOXXHOCTb /19 @HTUMOHOMO/IbHOMO
opraHa TpeboBaTb 3aK104EHMS AOrOBOPa B aAMUHUCTPATMBHOM NOPSAKE NyTeM Bblgayun 0653aTensHoro
AN19 UCNOJIHEHUS npeanucaHns. Mexay TeM, Bonpekn TpebosaHmam cTaTen 96 n 97 GegepanbHOro
KOHCTUTYLIMOHHOI 0 3aKoHa "O KoHcTuTyumoHHoMm Cyne Poccuinckon ®egepauumn” , npeactaBieHHbIMM
MaTepranaMu He NOATBEPKAAETCA NPUMEHEHME B AeNie C y4acTueM 3asBuTeNs Ha3BaHHOW HOPMBbI,
yCTaHaBAMBawoLWwen cynebHbli NOpALOK NOHYXAEHNS K 3aKJII0YEHUI0 Or0BOPa, @ MOTOMY MPOM3BOACTBO MO
HacTosLLEeMY ey B 3TOW YaCTW NOANEXUT NPeKpaLLeHuto.

KoHcTuTyumoHHbin Cya Poccuinckon ®egepaum HEOAHOKPATHO OTMEYasl, YTO OCMapuBaeMbIe MOJIOXKEHUS
cTaTen 432, 438 n 448 TK Poccuinckon ®enepauny HanpasieHbl Ha 3aWMTy NpaB Y 3aKOHHbIX UHTEPeCcoB
Y4aCTHUKOB rpakaaHckoro obopoTa, BKOYasa y4aCTHUKOB TOProB, Ha AOCTMXKEHUe Heobxoanmoi
ornpenesieHHOCTN B OTHOLLIEHWUW YCJIOBMIA AOrOBOPa Y MOMEHTa ero 3akj4eHns (onpeneneHuns ot 29 mapTa
2016 roga Ne 523-0 1 Ne 524-0, ot 28 tpeBpans 2017 roga Ne 401-0, oT 27 nioHa 2017 roga Ne 1368-O n oT
27 tepand 2018 roga Ne 426-0). BMecTe ¢ TEM 03HAYEHHbIE MOI0OXKEHNS, MPUMEHSEMbIE B CUCTEMHOM
CBSA3W, MOTYT BbICTYMaTb NPEAMETOM KOHCTUTYLMOHHOrO HOPMOKOHTPOS B YKa3aHHOM B xasiobe AO "CO
E3C" acnekTe, MOCKOMbKY Ha UX OCHOBaHWW peluaeTcs Bonpoc 06 0643aHHOCTM nuLa, OCYLLECTBASAIOLLEro
3aKyMnKK B COOTBETCTBUU C PefepabHbIM 3aKOHOM "O 3aKynkax ToBapos, paboT, ycnyr oTAeNbHbIMU
BMAAMUN IOPUANYECKUX UL, 3aKJII0YUTL B CJlyYae Npu3HaHUs TOPros HeCOCTOABLUMMUCA LOrOBOP C
€VHCTBEHHbIM y4aCTHUKOM TOProB, eC/N JaHHbIA BOMPOC He peLleH UHbIM 06pa3oMm B CneLmasibHOM
3aKOHOJaTesNbCTBe.

Takum obpa3om, NpeaMeToM paccMoTpeHnst KoHcTuTyumnoHHoro Cyaa Poccuiickon ®eaepaumm no
HacToALeMY fefly ABASITCA NYHKT 2 cTaTbh 432, NyHKT 1 cTaTbh 438, NyHKT 5 cTaTbh 447 1 NYyHKT 4
cTaTby 448 TK Poccuinickon defepalimm , Ha OCHOBaHMM KOTOPbIX B X B3aMMOCBSA3M pellaeTcs Bonpoc 06
0053aHHOCTY /1ML, OCYLLIECTBASIOLLEr0 3aKYMKN B COOTBETCTBUN C DefepalibHbIM 3aKOHOM "O 3aKynkax
ToBapoB, paboT, ycAyr oTAebHLIMY BUAAMU IOPUANYECKUX NUL" , Ha 3aKJIl04eHKe C KOTOpbIM AOroBopa
npoAaxu (NoCTaBKM) TOBapoOB, BbINMOAHEHNA paboT, OKa3aHUs yCayr NPOBOASTCA KOHKYPEHTHbIe Topry,
3aK/04NTb TaKOW JOrOBOP - B CJlyvae NPU3HAHUSA TOProB HECOCTOSABLUMMUCS - C €AUHCTBEHHbIM
YH4aCTHWKOM TOProB, eCNn AaHHbIA BOMPOC He pelleH NHbIM 06pa3oM B CreLunanbHOM 3aKOHOAATeNbCTBeE.
2. CornacHo KoHCTuTyuun Poccminckon depepaunm KaXkablil MMeeT npaBo Ha CBOBOAHOE UCNONb30BaHMe
CBOMX CNOCOBHOCTEN U MMyLLEeCTBa AN9 NpeAnpUHUMATENIbCKON U MHOW He 3anpeLleHHON 3aKOHOM
3KOHOMUYECKOW feATeNbHOCTU. B PocCcMmn rapaHTUpYIOTCH € AMHCTBO 3KOHOMUYECKOro MPoCTPaHCTBa,
cBoboaHOE NepemMeLLeHe TOBapOB, YCAYr 1 PUHAHCOBLIX CPEACTB, MOALEPXKKA KOHKYPEHLIMM, @
3KOHOMUYECKas AesTeNbHOCTb, HanpasfieHHas Ha MOHOMNOJIM3aLuIo 1 Hef0bPOCOBECTHYIO KOHKYPEHLMIO,
He ponyckaeTcs (cTaTbs 8, YacTb 1; cTaTba 34). o CMbIC/y NpyBedeHHbIX NpeanucaHnii KoHCTUTyuum
Poccuinckon ®egepalim BO B3aMMOCBA3M C ee cTaTbamn 2, 17, 18, 45 n 75 1 B Poccum BOJIKHbI
C03[aBaTbCA MaKCMMasbHO 61aronpusTHblE YCA0BUA A8 PYHKLUOHNPOBAHUS 3KOHOMUYECKON CUCTEMbI B
LesioM, AN1A YCTOMYMBOro SKOHOMUYECKOro poCTa CTPaHbl U NOBbILEHWSA 61aroCoOCTOAHUS rpaXaaH. 9T0
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npegnonaraeT CTUMYANPOBAHME PbIHOYHOM SKOHOMUKIM, OCHOBAHHOW Ha MPUHLMAAX CaMoOopraHmn3aLmm
X03ANCTBEHHOWN AeATENbHOCTY NpeanpuHUMaTeNien Kak ee 0OCHOBHbIX CYOBbEKTOB, U NPUHATHE
roCyfapCTBOM CreunasbHbIX Mep, HanpaBeHHbIX Ha 3alUUTY UX NpaB U 3aKOHHbIX MHTEPECOB, Ha
ONTUMMW3aLNIO FOCYAAaPCTBEHHOIO PEryIMPOBaHNSA 3KOHOMNYECKMX OTHOLLEHWNA.

Coobpa3sysacb C KOHCTUTYLIMOHHbLIMW HOPMaMK 0 CBOBOAE IKOHOMUYECKOW AeATENbHOCTY, [paXkaaHCKUn
koaekc Poccuiickon ®epepalimmn Ha3sbiBaeT cBob6oLY LOroBOpa O4HUM M3 OCHOBHbIX HaYall rpaXK4aHCKOro
3aKOoHoZaTesbCTBa (MyHKT 1 cTaTbm 1). B TO XXe BpeMs B CUy NPUHLMNA CNPaBeaIMBOCTH,
nposBAsAOLWErocs, KpoMe npoyero, B 6anaHce npas 1 0693aHHOCTEN BCEX YH4ACTHUKOB PbIHOYHOIO
B3auMMoAencTena, ceoboaa, npu3HaBaeMas 3a MuaMy, OCYLLECTBAAOLWMMMN NPEeLNPUHNMATENLCKYIO N NHYIO
He 3anpeLleHHY0 3aKOHOM 3KOHOMUYECKYI0 LeATeNbHOCTb, @ PaBHO rapaHTUpyemMas UM 3alinTa LOMKHbI
ObITb YpaBHOBELLEHbI 0OPaLLEHHBIM K 3TUM iLaM TpeboBaHNEM OTBETCTBEHHOIO OTHOLLEHNS K NpaBaM u
csBobofam Tex, KOro 3aTparvBaeT UX X039NCTBEHHAsA AeATENbHOCTb.

3anpeT 3KOHOMUYECKON AeATENbHOCTW, HarnpaBeHHOM Ha MOHOMOJIM3aLMI0 1 HeA06POCOBECTHYIO
KOHKYpPEHLMIO, MoApa3yMeBaeT BO3MOXXHOCTb NPUMEHEHMNS Mep roCyAapCTBEHHOMO BO3AENCTBMA K nLaM,
HapyLlaLWwmM aHTUMOHOMNOIbHOE 3aKOHO4AaTe/IbCTBO, YTO BbiTEKAET U3 CcTaTbh 17 (4acTb 3) KOHCTUTYUUK
Poccuinckon ®epepaumm (CornacHo KOTOPOW OCyLLIECTBEHME NpaB 1 cBoOO, YesloBEKA U rpakAaHnHa He
MOXKEeT HapyLlaTb npaBa 1 cBoboAbl Apyrux anL) u camo no cebe He MOXeT pacCMaTPMBATLCH Kak
HernpaBOMEPHOE OrpaHMYyeHNe KOHCTUTYLIMOHHBIX NpaB 1 cB060A4. 3aKoHoAaTe b, PErYANPYS 3Ty chepy
06LLEeCTBEHHbIX OTHOLLEHUA, MOXET 1 [OJ/DKEH NpeayCMaTpmMBaTh Mepbl, obecneyunsatoLine NoaoepxKy
KOHKYpPeHLUN 1 CBOBOAbI SKOHOMUNYECKON LeATeNbHOCTH.

3. Topru - cneumdunydecknin cnocob cosepLueHns CAeNKN NOCPeACTBOM MPOBELEHUS KOHKYPCa NN
ayKumMoHa. icmonb3oBaHue B onpefesieHHbIX Cyvyasx KOHKYPEHTHbIX npouenyp oTbopa KOHTpareHToB
ABNAETCS 06LLEMUPOBON MPAKTUKON 1 00yCIOBNEHO: HEOOXOAMMOCTbIO YAOBNETBOPUTL UHTEPEC 3aKa3ynKa
B 3aKJIIOYEHUN JOrOBOPa Ha NYYLLMX O HErO YCJ0BUAX M C JYHLWMM KOHTPareHToM; 3a4a4yamMu 3aluThbl
KOHKYPEHLNW; Lenbio NponnakTUKy KOPPYNLUUOHHBLIX NpaBoHapyLweHnid. KOHCTUTYTUBHbLIM 31EMEHTOM
TOProB, KakK Peryampyemblix rpaaHCKNM 3aKOHOA4ATENbCTBOM, TakK 1 MPOBOAMMbIX B COOTBETCTBUN C
HOPMaMW NHbIX OTPac/ien npasa, CYXXUT COCTA3aTebHOCTb, KOHKYpeHTHas 6opbba.

CornacHo nNyHKTY 6 cTaTbn 447 'K Poccuinckon denepaunn npasmnia, NnpegycMoTpPEHHbIE ero cTaTbamn 448
1 449, NpUMEHAIOTCA K TOPram, NPOBOAUMBIM B LIENSAX 3aK/04EHNS OrOBOPOB Ha NpuobpeTeHme ToBapos,
BbINOJIHEHME paboT, OKa3aHue yCcnyr unm npnobpeTeHne NMyLLEeCTBEHHbIX NPaB, eCJIN UHOE He
YyCTaHOB/IEHO 3aKOHOM MW HE BbITEKAET U3 CyLLEeCTBa OTHOLEHNA. ITO yKa3aHMe 03Ha4aeT BO3MOXHOCTb
KOHKpEeTM3aLu MM npoLenypbl TOPros B CNeunasbHOM 3aKOHoA4aTeNbCTBE. K TaKOBOMY, B YaCTHOCTH,
oTHoCATCS PefepanbHbIn 3akKoH 0T 5 anpens 2013 roga Ne 44-03 "O KOHTPaKTHOW cUcTeMe B chepe
3aKynoK ToBapoB, paboT, ycayr ansa obecnevyeHns rocy4apCTBEHHbIX U MYHULIMAAAbHbLIX HY>XA4" 1
depepanbHbI 3aKoH "0 3aKynkKax ToBapoBs, paboT, yciyr oTAeNbHbIMU BUAAMMN IOPULNYECKNX A",
KOTOpbIN 1 Bbln NpuMeHeH cyfamu B gene AO "CO E3C".

B cBoto 04epenb, NyHKT 5 ctaTbn 447 'K Poccuiickon ®eaepaumm , yCTaHaBAMBas, YTO ayKLIMOH N KOHKYPC,
B KOTOPbIX Y4aCTBOBa TOJIbKO OAMNH Y4aCTHUK, MPU3HAOTCA HECOCTOSBLLUMMMICS, HE PErSTaMEHTUPYET,
KaKne KOHKPEeTHO NocaeAcTBMA MOryT HAaCTynaTb B CiyyYae NpU3HaHMa TOProB HECOCTOABLUNMMUCS. ITO,
O[HaKo, Henb3s CYUTaTb NPoBesoM B 3aKOHOAATE/IbHOM PEryanpoBaHnn - UCXOAA U3 NPUPOALI AaHHOW
obLen HopMbl, paCCYNTaHHOM Ha NPUMEHEHWE MpK OTCYTCTBUN CNeLnanbHOro peryanposaHms. B
OTAENbHbIX Xe 3aKOHaX Takue NocneacTBuUs 3aKoHodaTeNb NpefycmoTpes. Hanpumep, B 4acTu 5 ctaTbu
52 ®epepanbHOro 3akoHa "O KOHTPaKTHOM cucTeMe B Chepe 3aKyrnok ToBapos, paboT, ycayr ans
obecneyeHns rocy4apCTBEHHbIX U MyHULMMANbHbLIX HY)KA" YCTAHOBAIEHO, YTO NOC/Ie NPU3HaHWsa TOPros
HeCOCTOABLUMMUCS AOMOBOP C €AUHCTBEHHBLIM MX YH4AaCTHMKOM 3aKJIl04aeTCa B paMKax npoueaypsi
OCYLLLeCTBJIEHUS 3aKYMNKN Y € AUHCTBEHHOI0 NOCTaBLMKa (MOAPALYMKA, NCMONHUTENS).

3.1. Llenbto TOProB Kak lopuanyeckon npouenypbl ABASeTCS BbigB/eHME NpeTeHAeHTa Ha 3aKyeHne
L0r0BOpa, KOTOPbLIN cnocobeH NpeanoXxuTb Hanbonee npueMnemyto - BbICOKYO U HU3KYIO - LLeHy (ripu
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npoBefeHNM ayKuMoHa) nau ayyline yciosma forosopa (Npu npoBefeHnn KOHKypca) u TeM CaMbiM
Hambonee NOAHO YAOBNETBOPUTL MHTEPECHI KaK OpraHM3aTopa TOpros, Tak 1 nobeamTens, a B HEKOTOPbIX
Cyyaax u TPETbUX AuL,.

OcyLwecTBNSA peryampoBaHme SKOHOMNYECKON AeATENbHOCTM, 3aKOHOAAaTEb, Kak NPaBuio, Hapaay C
npuHLMNoM cBoboAbI LOrOBOPa OPUEHTUPYETCA Y HA KOHCTUTYLMOHHOE TpeboBaHMe NOALEePKKM
KOHKypeHUuKn. Tak, B 4acTu 1 ctaTbun 17 ®enepasibHOro 3akoHa ot 26 nonsd 2006 roga Ne 135-03 "0
3allMTe KOHKYpeHUMn" NnpesyCcMoTPEHO, YTO NP NPOBEAEHUN TOProB, 3aNpoca KOTMPOBOK LIeH, 3anpoca
npeanoXXeHnn 3anpeLLarnTca 4eNCTBNA, KOTOPbIE MPUBOASAT WM MOTYT MPUBECTU K HEAOMYLLEHWIO,
OrpPaHNYEHUNIO NN YCTPAHEHNIO KOHKYPEHLIMW, B TOM YUC/IE HapyLLUeHWe Nopsaaka onpeseneHuns
nobenutens nnv nobeguTenen Topro., 3anpoca KOTMPOBOK, 3aMpoca NPEeANOXKEHUIA (NYHKT 3).

3aaBuUTENb MO HACTOSALWEMY ey noJsiaraeT, YTo 00693aHHOCTb 3aKJII04UTbL LOrOBOP C ONPEAEEHHbIM INLLOM
SABNAETCH UCKNIOYEHMEM M3 NpuHUMNa cBoboabl LOroBopa (ToYHee, CnyvYaeM OrpaHUyYeHns 3TOro
NPUHLMNA) U OHO AO/HKHO BbITh MPAMO NPEAYCMOTPEHO 3aKOHOM. Ho BTOpON Te3MC 3ad9BUTENS, NTEXALUUNA B
OCHOBE ero no3mumm, COCTOUT B YTBEPXKAEHUW, YTO NPU3HAHNE TOProB HECOCTOSABLLUMMNCSA O3HaYaeT
OTCYTCTBME Y HUX IOPUANYECKMX NOCAEACTBUN, @ 3HA4YMT, BO3JIOXKEHME Ha OpraHmnsaTopa TOpros
06543aHHOCTM 3aK/I0YNTb AOrOBOP C €4NHCTBEHHbLIM MOCTABLUMKOM (MOAPAAYNKOM, UCMIONHUTENIEM) B
NPUHLMNE HEBO3MOXHO. MexXxZly TeM TaKOoW BblIBOA He BbiITEKAET C HEM3BEXHOCTbIO U3 NyHKTa 5 cTaTbn 447
'K Poccunckon ®egepauum .

B O6uien yactn pa)kgaHCKOro Kogekca Poccuinckon ®epepaumnm , KoTopas BkoYaeT B cebs obuime ans
rpakAaHCKOro 3aKoHO4aTebCTBA HOPMbl O TOPrax, B PaBHON CTEMEHN NPUMEHUMbIE KaK K 06A3aTesibHbIM,
TaK 1 K L06pOBOSIbHLIM TOPraM, MYHKT 5 cTaTbu 447 nMeeT Lenb, XapakKTepHYo 415 06LMX HOPM
rpak4aHCKoro rnpasa, AOMNyCKaloLWmUX Haan4me HopM CneLnanbHblX, KOTopble cogepxaTcs nnbo B
OcobeHHon YacTu gaHHoro Kogekca , nnbo B Apyrux 3akoHax (ctatbs 3 gaHHoro Kogekca ).

Korpa B cneuuansHOM 3aKOHOAATENbCTBE OTCYTCTBYET YKa3aHue Ha NocnencTBMs NpU3HaHNs TOpros
HeCOCTOABLUMMUNCA, (haKT NPU3HAHMA X TaKOBbIMW 03HA4YaeT, YTO OHW HE MOryT BJieYb OPUANYECKMX
NoCNeacTBMIN MMEHHO Kak Ccneunguryecknin cnocob 3aknyeHns caenkn. HassaHHas HopMa, 0HakKo, He
NpenaTCTBYET BO3HWKHOBEHMIO - 3@ paMKaMun COBCTBEHHO MPaBOOTHOLIEHWI MO OpraHn3aLmm 1
NPOBEAEHNIO TOPrOB - Pa3INYHbIX MPaBOBbLIX NOCNEACTBUIA NPU3HAHNA TOProB HECOCTOSABLUMMUCA
NPVMEHNTENbHO K KOHKPETHbLIM BAaM TOProB, He MellaeT YCTaHOBEHNIO TaKUX NOCAeaCTBUN
3aKoHOZaTeNleM (KOTOpLIN NPX 3TOM YYUTbIBAET BUA TOProB M NPUPOAY BO3HUKAKOLINX OTHOLLEHWU), 4TO 1
NPOMCXOANT NPY NPUHATUM 3aKOHOAATESIbHLIX aKTOB O TEX WM UHbIX TOprax, a B C/yyasx,
npenycMoTpeHHbIX hefepanbHbiM 3aKOHOM, Takue NOCAeACTBUSA MOMYT YCTaHaBANBATLCA B LOKYMEHTaAX,
pernamMeHTUpPYIOLWMX MOPALOK NPOBEAEHNS TOPrOB, B YAaCTHOCTU B MOJIOXKEHUN O 3aKYMNKe, yTBEP)KAAEMOM
3aKa34MKoM (cTaTba 2 PefepanbHOro 3akoHa "O 3akynkax ToBapos, paboT, ycnyr oTAeNbHbIMU BUAAMU
topuagnyecknx any" ).

Bornpoc »xe 0 TOM, B Kakoi Mepe 3aKoHoLaTeslb AOJDKEH ONUPaTbCA Ha KOHCTUTYLIMOHHO 3Ha4YMMble
NpVHUMNbI cBO6OALI 4OFOBOPA, HEAOMYCTUMOCTIM NPOM3BOJIbHOrO BMELLATEeNbCTBa B YaCTHbIE Aena,
aBTOHOMUW BOMN Y4aCTHUKOB rpaXkAaHcKkoro 0bopoTa, HeobxoammocTy becnpensaTCTBEHHOr0
OCYLLeCTBJIEHNS FPa)KAAaHCKMX MpaB, 3aBMCUT OT OTPaC/N 3aKOHOA4ATENbCTBA, Liesien 1 3agay
CneunanbHOro 3aKoHOAaTENbCTBA, MCMOJIb3YIOLLEr0o MEXXOTPACEBOM MHCTUTYT TOProB.

CnepoBaTenbHo, caM no cebe nyHKT 5 cTaTbu 447 MK Poccuinckon ®epepaumm , ansascek obuien Hopmow, He
npoTmeopeynT KOHCTUTYUMKM Poccminckon ®depepaunm, NOCKONbKY HE UCKJIIOYaeT BO3MOXXHOCTY 3aKpennsaThb
B CneLnasbHOM 3aKOHOAaTeNbCTBE pPa3/iMyHble NPaBOBbIe NOCAEACTBMA MPU3HAHUS TOProB
HeCcoCTosABLIMMUCSA. BO B3aMMOCBA3N C HUM HE MOXXET NpuaaBaTbCs MHOE 3HAYeHNE N NYHKTY 2 CTaTby 432,
NyHKTY 1 cTaTbn 438 n NyHKTYy 4 cTaTbn 448 pnaHHoro Kogekca .

3.2. Uenamn ®epepanbHOro 3akoHa "O 3akynkax ToBapos, paboT, ycnyr oTAeNbHbIMU BUAAMM
IOPUANYECKMX NNl ABAAOTCS obecrneyeHne eanHCTBA 3KOHOMMYECKOr0 NPOCTPAHCTBA, CO34aHNe YC/I0BUIA
ANs CBOEBPEMEHHOMO 1 MOJIHOIO YA0BNETBOPEHUS NOTPebHOCTEN IOPUANYECKUX NNLL, OCYLLECTBAIOLLNX
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3aKyMnKW B COOTBETCTBUU C HWM, B TOBapax, paboTax, ycayrax, B TOM 4yucie 4as Lenein KoMMepPYeCKoro
NCMNOJIb30BaHMA, C He0BXOAUMBIMU NOKa3aTENAMMN LIEHbI, KAYECTBA U HaeXXHOCTH, 3hdeKTNBHOE
NCMNO/b30BaHNE [EHEXHbIX CPEACTB, PaclUMPEHNEe BOSMOXHOCTEN Yy4acTuMs LOPUANYECKUX U PU3NYECKNX
JINL B 3aKyMnKe TOBapoB, paboT, yCayr NS HY>XA 3aKa34MKoB U CTUMYMPOBAHME TaKOro y4acTus, pa3smtmne
[06p0oCOBECTHON KOHKYpeHUMK, obecrnevyeHmne r1acHOCTU U NPO3PavyHOCTU 3aKyMnKu, NpeaoTBpaLleHne
KOppynuun v apyrux 3noynotpedneHuni.

B cBS3u C 3TUM AaHHbIN PefepanbHblii 3aKOH YCTaHaBAMBaET obLime NpMHLNMLI 3aKyNKU TOBapoB, paborT,
YCJIYT 1 OCHOBHblE TPeBOBaHNA K 3aKyMNKe IOPUANYECKMMN MLAMK, YKa3aHHbIMW B YacTK 2 ero cTaTbn 1 1
XapaKTepM3YLWNUMNCSA Hanndmem nybanyHbIX 3IEMEHTOB B CBOEM CTaTyCe MM B COCTaBE Y4aCTHUKOB nMbo
BbIMOAHEHMEM NYBANYHO 3HAYUMBIX PYHKLMIA. MpKn 3aKynke ToBapoB, paboT, yCNyr 3aKa34ynku
PYKOBOACTBYOTCA MPUHUMNAMUN NHPOPMALMOHHON OTKPLITOCTU 3aKyMKKU, paBHOMpPaBus, CNpaBeanBoCcTy,
OTCYTCTBUS ANCKPUMUHALMUN N HEOBOCHOBAHHbIX OFPaHUYEHUN KOHKYPEHLIMW MO OTHOLWIEHWIO K YYaCTHUKaM
3aKyMnKW, LENeBOro N 3KOHOMUYECKN 3(PHEKTUBHOIO PAaCcXOA0BaHUS AEHEXHbIX CPeACTB Ha NpuobpeTeHne
ToBapoB, paboT, ycayr (C y4eToM npu HeO0BXOAMMOCTM CTOMMOCTUN XMNU3HEHHOIO LIMKJIa 3aKynaeMon
NPOAYKUUN) N peanim3aunm Mep, HanpaB/ieHHbIX Ha COKPALLEeHNE N3AePXKeK 3aKa3unKa, a Takxe
NPUHLMXNOM OTCYTCTBUS OrPaHNYEHMIA AOMYCKa K Y4aCTUIO B 3aKYMKe NyTEM YCTaHOBEHUS HEU3MEPSEMbIX
TpeboBaHWI K ee y4aCTHUKaM (4acTb 1 cTaTbu 3).

Ba)kHoe 3HayeHne B aHHOM PefiepasbHOM 3aKOHE NPUAAETCS MOJOXKEHUIO O 3aKYMKe - LOKYMEHTY,
KOTOPGLIN pernamMeHTUPYeT 3aKynoYvHYo AeaTeNbHOCTb 3aKa3ynKka 1 OOJHKEH cogep)XaTb TpeboBaHms K
3aKyrnKe, B TOM Y1cie nopsaok onpeaeneHns n o060CHoOBaHMA HavasibHOM (MaKCcUMMasibHOWM) LEeHbl 4O0roBopa,
LeHbl OroBOpa, 3aKJ/Il0YAaEMOro C eANHCTBEHHbLIM MOCTABLUMKOM (MCMONHUTENEM, MOAPALYMKOM), BKItOYaN
nopsaaokK onpeneneHns Gopmybl LEHbl, U pyrme cBa3aHHble ¢ obecneyeHnemM 3akynkm npasuna (4actb 2
CTaTbm 2). NoNoXKEHNEM 0 3aKyrMKe NPefyCcMaTPUBAOTCA KOHKYPEHTHbIE U HEKOHKYPEHTHbIE 3aKYMKW,
yCTaHaBAMBAETCS NOPSALAOK NX OCYLLECTBAEHNS C y4eTOM npeanucaHnii gaHHoro degepasibHOro 3akoHa
(4acTb 2 cTaTby 3).

dakTnyYeckmn no ob6beMy peryanmpoBaHmMs NOJIOXKEHNE 0 3aKymnKe MpP1M3BaHO BOCMOHUTb KPaTKOCTb
perynmpoBaHns cobCTBEHHO 3aKyMOYHON AeATENbHOCTM B JaHHOM ®efepanbHOM 3aKOHE. DTO BblpaXkaeTcs
B BblIbOpe Kak cnocoboB 3aKynKK, Tak 1 - B 04epPYEHHbIX 3aKOHOAATENLCTBOM MNpefenax - UX CoLepXKaHus.
[lonyckas pelueHne Takoro pofa BONPOCOB B MOJIOXEHNN O 3aKyMKe, 3aKoHOA4aTelb TEM CaMbIM He
NCK/OYaEeT PeLLUEeHNs B HEM M BOMPOCa 0 MOCNEACTBUNAX NPU3HAHNA TOProB HECOCTOSABLLUMMICS, B TOM 4ucCie
B YaCTW BO3MOXHOCTM AN HEOOXOAMMOCTU 3aK0YUTL AOFOBOP C €ANHCTBEHHBIM Y4aCTHUKOM TOpros. Mpu
3TOM Ba)KHOW (PYHKLMEN MOJIOXKEHUS 0 3aKyMKe ABAseTCs obecneyeHne OTKPbITOCTU 1 MPO3PavyHOCTK
3aKYMOYHOM NOSNTUKM 3aKa34mKa, B TOM YUC/Ie NMYyTEM Pa3MeLLeHNs NoJI0XKEHNS B eQUHON
NMHOPMaLMOHHON cucTeme (4acTb 1 cTaTbn 4 gaHHoro ®efepasbHOr0 3aKoHa ).

3.3. Eciv opraHm3aTop TOProB NMEEeT BO3MOXXHOCTb Bbibopa - 160 3aKN0UYNTL OFOBOP C YHaCTHUKOM
3aKyMOYHON NpoLenypbl, B OTHOLIEHNN KOTOPOro 66110 NPUHATO peLLeHne 0 3aKloYeHnn 4orosopa, ambo
06BABMTL €€ MOBTOPHO, TO CaMo Mo cebe 3To He BCTYNaeT B MPOTUBOPEYNE C OCHOBHLIMU Havyanamu
rpakAaHCKOro 3aKOHO4aTeNbCTBA, BKJIOYAA OCYLLECTBAEHNE rPaXKAaHCKMX NpaB CBOEN BOMEN U B CBOEM
NHTepece u ceoboay gorosopa. MogobHbIN NoAX04 HAXOAUT HEKOTOPOE MOATBEPXKAEHNE B NPaKTUKeE
TeppuUTopuasbHbIX OPraHOB aHTUMOHOMOJIbHOW CNY>XObl 1 B MPaKTWKe CyA0B, HE UCK0Yas BepxoBHbin Cyn
Poccuiickon ®epepaumm.

OpnHako, cyas no oTBeTy, NosyvyeHHoMYy KOHCTUTYUMoHHbIM Cygom Poccninckon denepaunm ns BepxosHoro
Cyna Poccunckon ®epepauuu, B cyaebHon npakTuke npeobnagaeT nHon noaxon: nofada B npouecce
OpraHn30BaHHbIX TOProB e ANHCTBEHHOW 3asBKMW, HE OTBEAEHHOWN 3aKYMOYHON KOMUCCUEN N OTBEYaIoLLEN
BCEM YCTaAHOBJIEHHbIM B 3aKYMOYHON AOKYMEHTaLUN NapamMmeTpaM, A0/KHa NPU3HaBaTbCS
YOO0BNETBOPSAIOLLEN MHTEpeCcaM OpraHM3aTopa TOProB 1 MOTOMY pacLEeHNBaTbCA Kak 00583aTeNbHbIN NOBOA,
AN 3aK0YEHNS C HUM OrOBOPa, XOTSA TOPrv U NPU3HaHbl HECOCTOSABLUUMUCS.

MoCKONbKY MMeeT MecTo NPOTMBOPEYMBas aAMUHNCTPaTUBHAA U cyaebHasa npakTuka, Bo nsbexaHue
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HepaBeHCTBa Nepef 3aKOHOM U CyAoM HeobxoauMOo - MPpMHMMas BO BHUMaHMe cTaTbh 19 (4acTb 1) n 55
(4acTb 3) KoHcTUTYuumn Poccuinckon ®epepaumm - npuberHyTb K KOHCTUTYLIMOHHO-NPaBOBOMY
NCTOJIKOBAHWUIO CUCTEMbl HOPM, COCTaBASAIOLWMNX NpeaMeT pacCMOTPEHMUSA MO HACTOALLEMY feny,
npesMnpys, 4To BOJISA 3aKOHOAATEN OCHOBLIBAETCSA Ha KOHCTUTYLIMOHHO 3HAYUMbIX MPUHLMNAX
NOLALEPXKN KOHKYpeHuun, cBo60oAbl LOroBOPa U HEMPUKOCHOBEHHOCTM COBCTBEHHOCTH, a TakXe Ha
NPUHLMMNE NPOMOPLINOHaJIbHOCTMW.

B npakTuKe NpUMeHeHNs B3aMMOCBA3aHHbIX HOPM NyHKTa 2 cTaTbh 432, nyHKTa 1 cTaTbu 438, nyHKTa 5
cTtatbn 447 v nyHKTa 4 cTaTbyn 448 'K Poccuiickon ®enepaummn nomxkeH obecnedynBaTtbcsa banaHc
NHTepecoB [0OBPOCOBECTHBLIX OPraHN3aTOPOB M YY4AaCTHUKOB TOProB. HaaneXunT yynTbiBaTb, YTO YacTbio 1
cTaTbyn 17 ®efepanbHOro 3akoHa "O 3aliMTe KOHKYpeHLUUn" 3anpeLLeHbl 4eNCTBNSA, KOTopble MPUBOASAT
NN MOTYT NMPUBECTU K HEAOMYLEHUIO0, OrPaHUYeHNI0 NN YCTPAHEHWNIO KOHKYPEHLNN, B TOM Yucse
KOOpAMHaLMSA OpraHn3aTopaMmy TOProB UK 3aKa3ynkaMuy 4esTelbHOCTU UX Y4aCTHUKOB, @ TakxXe
3aKJ/I0YeHMe CornalleHnin Mexay opraHusaTopaMy TOPros U (Mn) 3aKasynkamm ¢ y4aCTHUKaAMU 3TUX
TOProB, eC/IN Takme COrnalleHns UMeloT CBOEN Liesiblo OrpaHnYeHne KOHKYPEHLUN 1 (nnn) cosgaHune
NpenMyLLEeCTBEHHbIX YCI0BUI ANS KaKNX-TMB0 y4acTHMKOB nbo MOryT NpnBecTu K 3ToMy. B ciayyasnx
nofobHOro NoBefeHNs opraHM3aTopa TOProB AOMNyCTMMa 3aliuTa MHTEPECOB YYacTHMKA TOPros.,
OCHOBaHHa#d Ha npuMeHeHun TpeboBaHus nyHkTa 1 ctaTby 10 MK Poccuiickon depepaunm o
HefonyCTUMOCTW UCNOb30BaHNA FPaXKAaHCKMUX NMpaB o5 OrpaHUYeHnss KOHKYpPeHU K.

BO3MOXXHOCTb OrpaHnyeHnsa ceobobl LOroBopa opraHu3aTopa TOProB NyTeM NOHY>XXAEHUSA K ero
3aKJ/II0YEHUNIO C €AUHCTBEHHbIM Y4aCTHUKOM TOProB NpeayCcMoTpeHa 4acTblo 5 cTaTbn 52 ®efepasibHOro
3aKoHa "O KOHTPaKTHOM cucTeme B chepe 3aKynok ToBapoB, paboT, ycnyr ans obecneyveHns
roCyfapCTBEHHbIX Y MyHULMMNAMbHBLIX HYXXA" C y4eTOM 3a[a4y gaHHoro ®efiepalisHOr0 3aKoHa , KoTopble
npeanonaralT He TOJIbKO NOAAEPXKKY KOHKYPEHLNKN, HO 1 NOBbIEeHNe 3(PPEeKTUBHOCTIN 3aKYMNOoK C
NCnosib3oBaHMeM B0 4)KeTHbIX CPeACcTB. B oTAn4YMe 0T NpaBOOTHOLLEHWN, CKNaAbiBaOLLNXCA Ha OCHOBe
HOpM AaHHoro ®efepanbHOro 3aKoHa , OpraHu3aTop 0653aTesbHbIX TOProB, MPOBOAUMBIX B COOTBETCTBUN
c ®epepanbHbiM 3aKoHOM "O 3aKynkax TOBapoB, paboT, ycayr oTAeNbHbIMY BUAAMU LOPUANYECKUX nu" ,
LOJKEH PYKOBOACTBOBATLCSA MONOXKEHNEM O 3aKYMKe, a YNOJIHOMOYEHHbIe rOCyapCTBEHHbIE OpPraHbl,
cnepnys TpeboBaHuAM cTaTbl 15 KoHCTMTYumm Poccninckon ®epepaunmn, He BrnpaBe, He CYNTasACh C BOJIEN
OopraHu3aTopa TOpros, HapyLwaTb NpUHLKUMNLI cBoBoAblI 4OrOBOpPa, HEAOMYCTUMOCTY NPON3BOJILHOMO
BMeLLaTeNbCTBA B YaCTHble Aena, 6ecnpensaTCTBEHHOr0 OCYLLECTBAEHNS rPaXAaHCKUX Npas.

TeM He MeHee, X0TS NMLA, OCYLLECTBASIOLLNE 3aKYMKN B COOTBETCTBUU C PeflepasibHbIM 3aKOHOM "O
3aKynKax ToBapoB, paboT, ycnyr oTAeNbHbIMY BUAAMW IOPUANYECKUX nL" , HE ABASIOTCA OpraHamMm
ny6AnYHOM BNacTu, Haamdmne nybanyHbIX 3N1EMEHTOB B UX CTaTyCe WM B COCTaBe Y4aCTHMKOB nbo
BbIMOJHEHME MU NYBANYHO 3HAYUMBIX PYHKLMIA BO BCAKOM Cly4ae npeanosiaraloT NoBbILLEHHbIE
TpeboBaHMA K yperyMpoBaHHOCTY MPAaBOOTHOLIEHUIA C NX YHAaCTUEM C y4€TOM NPUMEHNMOCTUN K TaKUM
3aKynkam TpeboBaHus 0 MoAAeP)XaHUM LO0BEPUS K AENCTBUAM NyBANYHBbIX CyObEeKTOB. He 40KHbI
C03[,aBaTbCA M YCNOBMA LJ19 OrPaHUYeHUA KOHKYPEHLUN, 018 NPOU3BOJIbHOI0 YCMOTPEHNS B
NPaBOOTHOLIEHNAX, B KOTOPLIX 3aTParnBatoTCa UHTEPECHI MHbLIX UL, - NOTEHUWabHbIX MOCTaBLLNKOB
ToBapoB, paboT, yCayr, MOPOXXAAOLWEr0 B TOM YNC/1e KOPPYMLUMOHHbIE pUCKKM. COOTBETCTBEHHO, YC/I0BUEM
peann3aunm yKasaHHbIX MPUHLMMOB SBASETCA OTCYTCTBUE B MOJIOXKEHMM 0 3aKyMNKe NpeannucaHunm,
CO3[aloLWLunX yCIoBuS AN AUCKPUMUHALMM YYaCTHUKa TOProB 1 HapyLleHns ero npas. Mo3Tomy
LOKYMEHTaMW, persiaMeHTUPYIOLLUMUN 3aKYMKKN, BKIKOYasa COOTBETCTBYIOLLEE MOJIOXKEHUE 0 3aKYyNKe, He
JAO/MKHA JOMNyCKaTbCA CUTYyalms, KorAa 3aka34ymKk (opraHmM3aTop TOpPros) AencTBoBan Bbl B OTHOLWEHNSX C
€0MHCTBEHHbIM Y4aCTHWKOM TOProB No CBOEMY MPOU3BOJSIbHOMY YCMOTPEHUIO, HE OCHOBAaHHOMY Ha KaKon-
nmbo pernameHTauuu, onpeaeneHHbIM 06pa3om NpeanncbiBatoLWen ero NoBeeHne nNpy NPU3HaHUN TOProB
HeCOCTOSIBLUMMUCA B CBSA3W C OTCYTCTBMEM LPYTrUX YYaCTHUKOB TOProB.

4. Takum 0bpa3oMm, NyHKT 2 cTaTbh 432, NyHKT 1 cTaTbmn 438, NyHKT 5 cTaTbn 447 n NyHKT 4 cTaTbmn 448 TK
Poccuinckon ®egepaumm He npoTmneopedaT KoHCTUTyuun Poccunckon ®egepaumm, NoCKOAbKY 3T HOPMbI -
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Mo CBOEMY KOHCTUTYLMOHHO-MPABOBOMY CMbIC/Y 1 B CUCTEMHOW CBA3M ¢ PefgepanbHbIiM 3aKoHOM "O
3aKynkax ToBapoB, paboT, yCayr oTAeNbHbIMW BUAAMU IOPUANYECKUX NnL" - He NpeanonaraloT
0653aHHOCTM 3aKa34ymKa (opraHusaTopa TOPros) 3aK/04UTb AOrOBOP, Ha NPABO 3aKJIYEHNS KOTOPOro
npoBOAATCA 0653aTesNibHbIE TOPrU, C €AMHCTBEHHBLIM YH4aCTHUKOM TOProB B Cly4ae UX MPU3HaHUS
HECOCTOSABLUMMUWCA B CBSA3U C OTCYTCTBMEM APYrMX YYaCTHUKOB TOProB, €C/1N B MOJIOKEHWM 0 3aKYTKe,
NMPUHATOM B COOTBETCTBUW C flaHHbIM PefiepalibHbIM 3aKOHOM , MPSMO NpefyCcMOTPEHO, YTO B 3TOM CJlyyae
LLOrOBOP HE 3aKJII0YaeTCsa 1 TOPry NPOBOAATCSA NOBTOPHO. Koraa e B Ha3BaHHOM LOKYMeHTe nofobHoe
pelleHve BONpoca He nNpeaycMoTpeHo nnbo AonyCKaeTCa NPon3BOJIbHOE YCMOTPEHME 3aKa34ymKa
(opraHm3saTopa TOPro.) B BOMNPOCE O 3aKJIIYEHUN Takoro Lorosopa, NpUsHaHWe TOproB HECOCTOSABLUUMUCS
Ha yKa3aHHOM OCHOBaHMWM He BieYeT OTKa3a OT 3aKJ/Il04YeHUs Lorosopa C eMHCTBEHHbIM Y4aCTHUKOM
TOProB., ec/in 06 bEKTUBHbIX MPENATCTBMN K 3aK/I04EHNIO LOroBOpa C 3TUM YHaCTHUKOM He nMeeTCs
(3aKa34MK MMeeT BO3MOXXHOCTb 3aKM0YNThL A0F0BOP C eAUHCTBEHHBLIM YHAaCTHUKOM, NpeasioKeHne
KOTOPOro fIBJISETCH KOHKYPEHTHbLIM, COOTBETCTBYET 3aKyrNo4YHON AOKYMEHTaL MK, a OHa, B CBOI oYepelb,
He orpaHn4MBaeT yCNoBna ans cBOBOAHON KOHKYpPEHLUN).

Micxost U3 N310)KEHHOI0 U PYKOBOLACTBYACL CTaThaAMK 6, 68, 71, 72, 74, 75, 78, 79 n 100 ®epepanbHOro
KOHCTUTYLIMOHHOIO 3aKoHa "O KOHCTUTYuunoHHoM Cyae Poccunckon ®epepaummn” , KOHCTUTYUMOHHBIN Cy 4
Poccuiickon ®epepalimu

NnoCcTaHOBW:

1. Mpun3HaTb NYHKT 2 cTaTbh 432, NYHKT 1 cTaTbn 438, nyHKT 5 cTaTbn 447 1 NyHKT 4 cTaTbn 448 TK
Poccuinckon ®egepaumm He npoTmeopeYalwmmm KoHcTutyuumn Poccuinckon ®egepaumm, NocKobKy no
KOHCTUTYLIMOHHO-NPaBOBOMY CMbIC/TY 3TUX HOPM B CUCTEMHON CBA3M ¢ PefepasibHbIM 3aKoHOM "O 3aKynkax
TOBapoB, paboT, yCyr oTAeIbHbIMUA BUAAMU IOPUANYECKMX Inl" :

He npeanonaraeTcsa 0653aHHOCTb 3aKa34nka (opraHu3aTopa TOProB) 3aK/O4YMUThL 4OrOBOpP, Ha NPaBo
3aKJIIOYEHUS KOTOPOro NpoBoasATCs 0653aTeNbHble TOPru, C €4MHCTBEHHBLIM YY4aCTHUKOM TOProB B C/lyYae
X NPU3HAHNS HECOCTOABLLUMMUCS B CBA3U C OTCYTCTBMEM OPYrUX YHAaCTHUKOB TOPrOB, €C/IN B MOJIOXKEHUMN O
3aKynKe, MPUHATOM B COOTBETCTBMM C OaHHbIM DefiepasibHbIM 3aKOHOM , MPAMO NpenyCcMOTPEeHo, Y4TO B
3TOM CJly4ae [OroBOp He 3aKJIlYaeTcsa 1 TOPru NPOBOAATCS MOBTOPHO;

KOra Xe B Ha3BaHHOM [OKyMeHTe nofobHoe pelleHme Bonpoca He NpeaycMoTpeHo nnbo gonyckaeTcs
NPON3BOJIbHOE YCMOTPEHMNE 3aKa34yMKa (OpraHm3aTopa TOProB) B BOMPOCE O 3aK/I0YEHUN Takoro A4Orosopa,
NPU3HaHWe TOProB HECOCTOABLUMMMNCA Ha YKAa3aHHOM OCHOBAHUW He BJieYeT O0TKa3a OT 3aKJIloYeHUs
L0r0BOPa C e4AMHCTBEHHbLIM Y4aCTHUKOM TOProB, €C/IN 06BEKTUBHBLIX NPENATCTBUNA K 3aKJIIOYEHNIO JOFOBOPa
C 3TVM YHaCTHMKOM He NMeeTCs (3aKa34mK NMeeT BO3MOXXHOCTb 3aKJ/041MTb A4OrOBOP C eAUHCTBEHHbIM
YHaCTHMKOM, NpeasioXXeHne KOTOPOro ABASeTCA KOHKYPEHTHbLIM, COOTBETCTBYET 3aKyno4yHON
LOKYMEHTALUN, @ OHa, B CBOKO 04epelb, HE OrpaHNYMBAET YC0BMA N5 CBOBOOAHOW KOHKYPEHLMW).

2. BbiiBNeHHbIN B HacToAWEeM MOCTaHOBAEHNN KOHCTUTYLMOHHO-MPABOBOM CMbICA NMYHKTa 2 CTaTbun 432,
nyHKTa 1 ctatbmn 438, nyHKTa 5 cTaTbu 447 1 nyHKTa 4 cTaTbun 448 'K Poccunckon ®efepaumnmn ssnseTcs
obweobsa3aTeNbHbIM, YTO NCKOYAET Noboe NHOe NX NCTOJIKOBaHWE B MPaBOMNPUMEHNTENLHON NPaKTUKe.

3. MpeKkpaTnTb NPON3BOACTBO NO HACTOALLEMY Aesly B HacTu, KacaloLwencs NnpoBepKn KOHCTUTYLIMOHHOCTK
nyHKkTa 4 ctatbmn 445 'K Poccuinckon ®enepauuu .

4. CynebHble aKTbl, BbIHECEHHbIE B OTHOLLEHUW aKLMOHEPHOro obuiecTBa "CucTeMHbI onepaTop EgnHoi
dHEPreTMyeckomn CUCTEMbI" Ha OCHOBaHMN NyHKTa 2 CTaTbh 432, nyHKTa 1 cTaTbn 438, NnyHKTa 5 cTaTbK
447 n nyHKTa 4 cTtaTbu 448 TK Poccuiickon defepaunm B UCTONKOBAHUM, PAaCXOasaLLLEMCSA C UX
KOHCTUTYLIMOHHO-MPABOBbLIM CMbICJIOM, BbISIBJIEHHbLIM B HacTOsALWeM [0CTaHOBJIEHMM, MOAJIEXAT NepecMoTpy
B YCTaHOB/IEHHOM MOPSAOKE, €CN A5 3TOr0 HET MHbIX NPENATCTBUN.

5. HacTosuee NMocTaHOBNEHME OKOHYATENLHO, HE MOANEXNT 06>KaloBaHMIO, BCTYNAET B CUY HEMEANEHHO
nocJie NPoBO3rnalleHns, 4eNCTBYET HEMOCPEACTBEHHO 1N He TpebyeT NOATBEPXXAEHUS APYrUMI OpraHamu
N 0OJHKHOCTHBIMW L aMU,
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6. HacTosuiee MocTaHOBNAEHNE MOANEXUT HE3aMeAIMTEeNbHOMY onyb6anKoBaHuio B "Poccuiickoi rasete",
"CobpaHunu 3akoHogaTenscTBa Poccuninckon ®epepaummn” n Ha "OduumnanbHOM MHTEPHET-MOPTaNe NPaBOBON
NHpopMauun" (Www.pravo.gov.ru).

KOHCTUTYuUMOHHBIN Cya
Poccuiickon ®epepaLmm

Ne 57-M

Cka4aHo Ha canTe «3aKoHbl PO» — https://actrf.ru Ctp.9m39



