no Aesly 0 NPoBepKe KOHCTUTYLIMOHHOCTM NYHKTa 3 CTaTby 2, NOANYHKTa 2 NyHKTa 1 cTaTby 8, nyHKTa 2 cTaTby 307 1
nyHkTa 1 ctaTby 395 MpaxkAaHCKOro kogekca Poccuinickon depepauny B CBA3M C »Kanobon rpaxxaaHnHa
B.I Muxannuka

CraTbs 48. KoHcTuTyuumn Poccunckon depepauum rapaHtupyert
Ka)>kAao0My NMpaBo Ha noJiyuyeHue KBaauuuupoBaHHOMU
IOpUANYECKOU NOMOLL M, KOTOpas B 5 ciyyasx,
npenycMOTPEeHHbIX 3aKOHOM, OKa3bliBaeTca becnnaTtHo, a
KaXAo0My 3afep>XaHHOMY, 3aKJ/IlDYeHHOMY Nnoa CTpaxy,
0OBMHAEMOMY B COBEpLUEHUMN NpecTynJieHus - NpaBo
NoJNIb30BaThbCA MOMOLLLIO aABOK

Tem cambIM, NpuobpeTas CTaTyC afBOKaTa B paMKax peasim3aumm npasa BblbnpaTe poa AeATENbHOCTU U
npodeccuio, rpaxkjaHnH NpUHUMaeT Ha cebs yHMBepcanbHoe, umetoLee nybnYHO-NPaBOBON XapakTep u
paBHbIM 06pa30M PaCnpoCTPaHSIOLLEECS Ha BCEX aflBOKATOB 0043aTeNIbCTBO B MPEeAYCMOTPEHHbIX 3aKOHOM
cny4Yasx un ¢ cobnofeHnemM yCTaHOBIEHHOro NopsaAKa NpefocTaBAAaTb IPUANYECKYIO MOMOLLL MO
Ha3Ha4YeHWo OpraHoOB A03HAHWUA, NpeABapUTENbHOM0 CNeACTBUSA 1 Cyaa.

3. PernameHTUpys yCAOBUS U MOPSLAOK peann3auunm npasa Ha lpUaANYeCcKyto noMoLlb, YronoBHo-
npoueccyanbHbIN Koaekc Poccuinckon ®efepaLim CBA3bIBAET OCYLLECTBEHME 3TOro NpaBa Kak ¢
BOJIEU3bSBIEHNEM NOLO03PEBAEMOrO N 0BBUHAEMOr0, KOTOPbIE MOTYT NPUIAACUTb 3alLMTHMKa W N0 Npockbe
KOTOpPbIX y4acTue 3alnTHUKa obecneynBaeTcsa Lo3HaBaTeNeM, CefoBaTeneM Uam Cyaom (4acTu nepeas u
BTOpas cTaTbh 50), Tak 1 C 06CTOATENLCTBAMM, NMPU HAJIMYMMN KOTOPBIX y4acTUE 3alLUTHUKA B YrOJIOBHOM
cynonpoussoacTse 06s3aTensHoO (YacTb nepBas cTaTby 51). Mo cMbICAY NONOXKEHUA AaHHOro Kodekca
nofo3peBaeMbli U 06BUHSAEMbIN, HE UMEIOLLE BO3MOXHOCTM, B YaCTHOCTW MaTepuasibHOW, NpUriacuTb
aflBOKaTa Nno CBoeMy BbibOpy, BNpaBe X04aTalCTBOBaTb O MPeA0CTaBIEHNM 3aLUTHNKA MO Ha3HAYEHUIO;
L03HaBaTeNb, CefoBaTe/lb UK CYA MPUHUMAIOT MePbl M0 Ha3HAaYeHMIO 3allMTHUKA, KOrfa ero yvyactue
0653aTeNIbHO, HO OH He MpUriaLleH NoA03PEBaEMbIM NN 0OBUHSAEMbIM, APYTr UMW JIMLL@MU MO KX MOPYYEHWIO
nmnbo ¢ nx cornacus, a TakxKe Korga npurialleHHbIN 3alnTHUK He ABUCS WK ero iBKa HEBO3MOXKHA
(cTaTba 16, YacTn BTOpas - 4yeTBepTasa cTaTbh 50 1 YacTb TpeTbd CTaTbm 51).

3.1. CoseTom ®epepanbHON NanaTbl afBokaToB Poccminckon Pegepaumm 15 mapta 2019 roga yTBepXaeH
MopsLoK Ha3HaYeHNa aflBOKATOB B Ka4eCTBE 3aLUNTHMKOB B YrOOBHOM Cy0MNPOU3BOLACTBE, KOTOPbIN,
KpOMe rpoyero, yCcTaHaBMBaEeT OCHOBHbIE NPUHLMMbI HA3HaYeHNsA aflBOKATOB B Ka4eCTBE 3allMTHUKOB,
pernamMeHTUpYyeT yBeLOMIEHNE 0 Ha3HaYeHNM U NpoLecc Ha3HavyeHns (pasgensl 3, 4 n 5) n npuMeHsaeTcs
Ha Bcen TeppuTopun Poccniickon ®eagepaumm He3aBUCUMO OT MeCTa UX Ha3HayYeHus, MPUTOM 4TO B
cybbekTe Poccuiickon ®efepalimm NpUMEHAIOTCS TakXXe pernoHaibHbie NpaBuia, NPUHATLIE ero
a[lBOKATCKOW nanaTon (NyHKT 2.3).

Tak, yBe4oM/ieHne 0 Ha3HaYeHM 3allMTHUKA HanpaB/iseTcs OpraHoM NpeLBapuTesibHOro paccnenoBaHns
1AW CyLOM B afIBOKATCKYIO ManaTy v AO/MKHO coaepXaTb CBeAeHMa Ans opopMneHns opaepa u ons
CBOEBPEMEHHOWN SBKM afBoKaTa (4aTa Ha3HavyeHus, paMnams, nMsa, oT4eCTBO NOA03PEBAEMOr0 UK
obBMHAEMOro, CTagms pacCMOTPEHUS fena, HaMMEHOBaHNe opraHa NpeaBapuTeNbLHOr0 pacciefoBaHms
nUnn cypa, Bpems 1 agpec Aas sBKM afBoKaTa, CBeAeHNa 0 Ao3HaBaTese, CiefoBaTese, Cyabe), a Takxe
NHble CBEAEHNSA MO YCMOTPEHMIO AO/KHOCTHOrO Nnua (KBanmdukauma gesaHns, ceegeHuns ob agBokaTe,
KOTOpPbIN paHee y4acTBOBa B Aefie, rpadhmk npoLeccyasbHblX 4eACTBUA U T.4.). YBeLOMAeHne
PeKOMeH0BaHO OCYLLEeCTBASATb He Mo34Hee CYyTOK A0 Havana 3anjiaHWpoBaHHOMO NpoLeccyasbHOro
nencteus nubo HezameaNNTENbHO, €CNN NPoLecCyanbHOe AENCTBUE He TEepPNUT OTNaraTebCTBa.
MocTynuBLIee yBeAOMJIEHNE BHOCUTCA B AOKYMEHTALIMIO alBOKAaTCKOM NajaThl, B TOM Yyucae B 6a3y AaHHbIX
MH(OPMALIMOHHON CMCTEMbI @aBTOMATU3MPOBAHHOIO pacnpenenieHns NopyYeHUin 0 HazHaYeHUN 3aLLNTHIKA.
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Mo ncnonb3yemMbiM B alBOKATCKOMN NasaTe KaHanaM CBA3M UHDOPMUPYETCA KOHKPETHbIN afBOKaT,
KOTOPOMY Ha3BaHHas CMCTeMa pacrnpegennsa nopyvyeHue. B TedeHne 15 MUHYT afBOKaT [OJDKEH MPUHATD
pelleHne 0 BO3MOXHOCTMW AN HEBO3MOXHOCTM Y4acTUs B gene (C y4eToM 3aHATOCTM, MecTa ero
HaxoXaeHus n np.). Mpu oTCyTCTBMM OTBETA MU NPU OTpULLATE/IbHOM OTBETE pacrnpeneneHne nopyvyeHuns
NMOBTOPSAETCS O MOMEHTa NPUHATUS NOPYYEHUS KakUM-1Mbo afaBokaToM. O NPUHATAM NOPYYEHMUS
KOHKPEeTHbIM ajBOKaTOM UH(POPMUPYETCHA LO3HaBaTeNb, C/lefoBaTesNb UK Cy4, U afBOKAT ABSETCA 4114
y4acTua B Aene B yCTaHOBIEHHOe BpeMs. [py 3TOM afiBOKaT BbISCHAET, UMEOTCS N1 06CTOATENbCTBA,
NCKJIIoYaloLLMe ero y4acTue B gesie B KavecTBe 3almTHUKa nnbo npenaTcTeytowme sTomy. B cnydyae
OTCYTCTBUS TakMX 0BCTOATENLCTB OH NPeAbABASET CNef0BaTENI0, LO3HABATENO UK Cyay YAOCTOBEPEHNE
ajBoKaTa 1 opAep 1 C 3TOro MomeHTa npnobpeTaeT CTaTyC 3aWnTHMKa (cTaTba 49 YK Poccuinckon
®epnepaumm ). B nHOM cnyyvae agBoKaT MHGOPMUPYET AO/MKHOCTHbBIX UL 1 aABOKATCKYIO NanaTy o
HEBO3MOXXHOCTW y4acTuUs B fiefie U NPON3BOANTCA AaJibHeNllee pacnpeesieHne nopyyeHns 0 HazHavyeHmu
3alUNTHUKKA.

B cuny npeayCMOTPEHHbIX NOANYHKTaMu 2 U 4 nyHKTa 1 cTaTbn 7 PefepanbHOro 3akoHa "O6 agBoKaTCKON
AeATenbHOCTU 1 aaBoKaType B Poccuiickon Pepepaunn” obasaHHOCTEN NCNOAHATL TpeboBaHMA 3akoHa 06
06s43aTeNbHOM y4acTUKN afBOKaTa B Ka4yeCTBe 3alLiMTHMKa B YrOJIOBHOM CYyA0MPOM3BOACTBE MO HAa3HAYEHNIO
OpraHoB A03HaHWSA, NpeABapUTeNbHOrO CIEACTBUS UK CyAa U UCMONHATbL peLleHns OpraHoB afBOKaTCKON
nanatbl cybbekTa Poccuiickon Penepaunn, PenepasibHoM NanaThl aaBoKaToB Poccuiickon denepaunn,
NPUHATBIE B Npefenax UX KOMMeTeHUmMmn, agBokaT He BrpaBe Npou3BOJIbHO 0TKa3blBaTbCS OT y4acTuUA B
Jlefie Mo Ha3Ha4veHuto. B cBoto ovepenb, Kogekc npodeCcCnoHanbHOM 3TUKK aBoKaTa (MpuHAT |
Bcepoccminckum cbe3gom afBokaTos 31 sHBaps 2003 rofa) Npsamo 3anpeLlaeT eMy OKasbiBaTb
IOPUAMNYECKYIO MOMOLLb MO Ha3HAYeHMIO B HapyLUeHne YyCTaHOBAEHHOM O NopsAfiKa ee oKasaHus (MoANyHKT 9
nyHkTa 1 ctaTtbu 9).

3.2. 3aKpennss rapaHTUM 1 yCNOBUS peann3auny npasa Ha NOMOLLb afiBokaTa 1 06593aHHOCTb
OCYLLECTBJIAOLLMX YrONOBHOE CYA0MPOMN3BOACTBO OPraHoB 06ecrneymBaThb €ro y4acTMe B Yyroa0BHOM Aefie B
onpefeneHHbIX Calydasx, YrosloBHO-NpoueccyanbHbi Kogeke Poccuinckon ®efepaliy BKAKOYaET pacxoibl
Ha onyiaTy Tpyfha afBokKaTa, y4aCTBYIOLLEro B Aesie No Ha3Ha4yeHWo JO3HaBaTend, caefosaTtesia unn cyaa,
B COCTaB NpoLeccyasibHbIX U3LepXKeK Mo Aeny 1 npegycMaTpuMBaeT MX BO3MELLeHME 3a CHeT CPelcTB
thenepansHoro bogxeTa (ctaten 50 n 51, NyHKT 5 yacTn BTOpoNn cTaTby 131). Pacxodbl Ha 3TK Lenn
YYUTLIBAKOTCS B (DefiepasibHOM 3aKOHe 0 hefepasibHOM B1oaKeTe Ha 04epeHOW rof B COOTBETCTBYIOLLEN
LeneBon CTaTbe PacxoAo0B; pa3Mep 1 NOPAAOK BO3HArpaXx AeHNa aflBoKaTa B 3TUX Cnyvasx
yCTaHaBAMBatoTCa MpaBuTensCcTBOM Poccuinckon denepaunn (MyHKT 8 cTaTbn 25 GefepasibHOrO 3aKOHa
"O6 aiBOKATCKOW OeATENbHOCTM M afBoKaType B Poccuinckon ®epepaummn' n 4actb nATas ctaTon 50
LaHHoro Kopekca ).

MpaBuTenbcTBO Poccninckon depepaunn, peannsys npeaocTaBeHHbIe eMy NoaHOMOoYNs (cTaTba 114,
NyHKT "X" YacTtn 1, KoHcTuTyumm Poccninckon ®epepaumu), NMoctaHosneHuem ot 1 fekabpsa 2012 roga Ne
1240 yTBepanno NonoxeHne o0 BO3MELLEHNN NPOLIECCYalbHbIX U34epXKeK, CBA3AaHHbIX C MPOM3BOACTBOM MO
Yyron0BHOMY AeNy, U3AEP)KEK B CBA3UN C paCCMOTPEHMEM Aena apbuTparKHbIM CyL0M, FpaXkAaHCKOro aena,
aAMUHUCTPATMBHOIO Aefa, @ TakXe pacxoLoB B CBA3M C BbiNojHeHeM TpeboBaHUn KOHCTUTYLIMOHHOIO
Cyna Poccumnckon ®egepaumnm, yCTaHOBMB pa3Mepbl BO3Harpaxx4eHns afgBokaTa, Y4acTBYIOLWEro B
Yro/I0BHOM [eJie No Ha3HaYeHUo Jo3HaBaTeNs, cnefosaTens uam cyaa. lpm 3ToM y4uTbiBalOTCA
CNOXXHOCTb fena v BpeMs, 3aTpavyeHHoe afBOKaTOM Ha OCYyLLEeCTBAEHNE NOSHOMOYUIA, NPesyCMOTPEHHbIX
YacTsMuW nepBon 1 BTopol cTaTb 53 YINK Poccuiickon ®efepaumm , a TakXKe Ha OCyLLeCTBAEHNE OPYTUX
JEeNCTBUIA MO OKa3aHWIO IPUANYECKON nomoLm. Kpome TOro, B Clydae yyacTus afBokaTa B Aefie no
Ha3Ha4yeHWo Jo3HaBaTens, ciefoBaTens uin cyna B panoHax KpanHero Cesepa 1 NpUpaBHEHHbIX K HUM
MECTHOCTSIX, B APYIrUX MECTHOCTAX C THXKESIbIMU KINMaTUYeCKMMUN YCJIOBUAMMN, FAe BBe[eHbl NMPOLLEeHTHble
HafLbaBKM UM panoHHble KO3 MMLMEHTLI K 3apaboTHON NiaTe, BhiNiaTa BO3Harpak4eHns
OCYLLECTBASAETCA C Y4eTOM Takux HafbaBoK 1 KO3(PHULNEHTOB.
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MoapobHO pernaMeHTUPOBaH Ha3BaHHbLIM 10J10XKEHMEM M NOPSALOK BbiNAaThl BO3HArpaxaeHus. B
4YaCTHOCTW, Takas BbiMJlaTa OCYLLECTBASETCA NOC/e NCNOSHEHNSA aiBOKAaTOM CBOMX NPOLLECCYalibHbIX
0643aHHOCTEN 3a CHeT CPeacTB, NPeayCMOTPEHHbIX (heaepasibHbIM B04XXKeTOM Ha 3TK Lenn gns CyaoB
o6LLen PUCANKLNN, FOCYAapCTBEHHbLIX OPraHoB, HaAENEHHbIX MOSHOMOYMAMY MO MPON3BOACTBY AO3HAHUA
1 NpeaBapuTensHOro cneacTsuns. Mo pesynbTaTaM pacCMOTPEHUS MUCbMEHHOMO 3asB/IEHUS aiBOKaTa
(KoTopoe Npu ANNTENIbHOM YHacTUKN B fesie OH NOJAaeT e)XXeMeCA4HO) BbIHOCUTCS NOCTAHOB/IEHME
[l03HaBaTens, cnefosaTtens, CyabW Uy onpegesieHne cyaa, B KOTOPOM yKa3blBalOTCA, B YACJIE NPOYero,
AEHEXHbIe CyMMbl (LnpaMm 1 NPONnCbi0), NoANeXalle BO3MELLEHNIO aaBOKaTy, U KOTOPOE, 3aBEPEHHOe
neYyaTblo, HaMPaBAAeTCA B COOTBETCTBYIOLWYIO (OMHAHCOBYIO CNyXKOY ANS BbiNAaThl AEHEXHbIX CYMM MO
MeCTy ee HaX0XAeHWs. [leHeXXHble CyMMbI, MpuYnTaoLwmnecs agsokaTy, y4acTBYyOLWeMy B fefie no
Ha3Ha4YeHWIo f03HaBaTeNs, C/lefoBaTeNs Uan Cyda, NepevyncnsanTCsa Ha TEKYLLNA (pacHeTHbIN) cHeT
aBOKaTCKOro obpasoBaHus B Te4eHune 30 AHEN CO AHA MNONYYEHNS peLleHns yNoJIHOMOYEHHOro opraHa o
BbinsaTe. [JaHHOe peryiMpoBaHme COOepXXUTCA B NyHKTax 22 1, 23, 25, 26, 27, 28 n 29 Ha3BaHHOro
MonoxeHus.

MexaHn3M BO3MELLEHUS 3a CHET CpeAcTB elepanbHOro boaxeTa pacxofoB Ha onslaTy TpyAda afgBoKaTa,
Y4aCTBYIOLLEro B YroJIOBHOM Aiefie Mo Ha3Ha4YeHUI0 OpraHoB NpefBapuTebHOro paccnesoBaHna uanm cyaa,
cofepXuT HeobxoanMble NpouenypHble YCI0BUS, KOTOpble CNOCOBCTBYIOT BecnpensTCTBEHHOM
peanv3aunm npaBa Ha 6ecnnaTHYO KBaMDULNPOBAHHYIO IOPMANYECKYIO NOMOLLb. MoA06HbIN MOAX04
HanpaBfieH Ha BBeAEHMEe eaANHOr0o NopsaKa onaaThl TPyAa aABOKATOB B yYKa3aHHbIX C/lyYasx v B paBHOW
Mepe pacnpoCTpaHAETCs Ha BCex agBoKaToB (onpegeneHns KoHCTUTyumoHHoro Cyaa Poccuinckon
®epepaumm ot 15 gHBaps 2009 roga Ne 462-0-0 1 o1 29 ceHTabpsa 2011 roga Ne 1278-0-0).
CooTBeTCTBEHHO, COBMI0AEHNE YNOTHOMOYEHHbLIMY FOCYAAaPCTBEHHBIMI OPraHaMun YCTaHOBJIEHHbIX YCIO0BUI
peanunsauny npasa Ha LPULNYECKYIO MOMOLLb, B TOM Y/AC/IE B YaCTN CBOEBPEMEHHON BbINAaThl
BO3HArpax4eHnsa afBokaTy, MCNOoSHALWEMY NYH6ANYHO 3HaYMMbIe (YHKLMN N0 Ha3HAYeHWI0 OPraHoB
npeaBapuUTeNIbHOr0 pacciefoBaHNA UK Cya, Takxe SBNSeTCs HeobXoANMbIM 1 3HAYUMbIM 3IEMEHTOM
MexaHW3Ma y4yacTus afBoKaTa B Yr0s10BHOM npouecce. HapyweHune e nybanyHbiM CybBbEKTOM CPOKOB
BbIMJIaTbl BO3HAarpa)k4eHns afgBoKaTy BEAET K BO3HUKHOBEHWIO Yy MOC/eAHEro (Kak, BIpoYeM, 1y nobbix
JINL, CBOEBPEMEHHO HE MOJTYYMBLLUMX MPUYMTAIOLMNECS UM AEHEXKHbIE CPeACTBA) MMYLLECTBEHHbIX MOTEPD,
CBSA3@HHbIX KaK C BO3MOXHbIM UHPAALNOHHBIM 06ecL,eHMBaHNEM HEMOoy4eHHbIX CBOEBPEMEHHO CYyMM, TakK
N HEBO3MOXHOCTbI UX NCMONb30BaHNSA B 3TOT NEPMOA No YCMOTPEHMIO NosyvaTens.

4. KoHcTuTyums Poccuinckon ®epepaunn, NprsHaBas Yen0BeKa, ero npasa v cBoH0bl BhICLLEN LLEHHOCTbIO,
onpefensowen CMbIC/, COLEPXXaHNE N MPUMEHEHNE 3aKOHOB, AeATEbHOCTb 3aKOHOAATEIbHOW U
NCNOJIHUTESIbHOW BNIACTW, 3aKperniseT NpaBo KaXXA4oro Ha BO3MellleHre rocyfapCcTBOM Bpeaa,
NPVYNHEHHOIr0 HE3aKOHHbIMK AeNCTBUAMM (6e3aencTBnEM) OpraHoB FOCyAapCTBEHHOM BAACTW U UX
LOJDKHOCTHbIX JINL, peanm3auns KOTOPOro rapaHTMPYeTCs KOHCTUTYLMOHHON 0643aHHOCTbLIO rocyAapcTBa
npu3HaBaTb, cObNOAaThL U 3awWMLlaTh Npasa 1 cBoboabl, CO34aBas NPY 3TOM 3(h(PEKTMUBHbLIE NPABOBbLIE
MexXaHWU3Mbl YCTpaHeHWs JIIoObIX HapyLLEHWIA, B TOM YCIE AOMYLEHHbIX €ro OpraHaMun 1 JO/MKHOCTHbLIMM
NMuaMm, BKAKOYas NPaBo Ha 3alluTy CBOMX MpaB BCEMU HE 3anpeLLeHHbIMY 3aKOHOM cnocobamm (CTaTbu 2,
18, 45 n 53). Mpwn 3ToM KoHCTUTYUms Poccminckon degepaunm He KOHKPETU3MPYET NOPSAAOK, YC/0BMA U
pa3Mep BO3MeLLEeHNS Bpefa, MPUYMHEHHOIO HE3AKOHHBLIMW AeNCTBUAMM (6e34eNCTBMEM) OPraHoB
rocyLapCTBEHHON BNACTW U UX AOJHKHOCTHbIX UL, ¥ HE NPeaoCTaB/seT NpaBo BbIbopa KOHKPETHLIX OpPM
TaKoro BO3MeLLEeHNS - OHO ONOCPefyeTCs 3aKOHOA4ATENIbHbIM pPeryanpoBaHneM, KOTopoe, No CMbICy
npasoBoi no3numm KoHcTuTyumoHHoro Cyaa Poccunckon ®epepauiyv, LODKHO YYATLIBATh aKTyaslbHYI0
OTPac/ieByl CMCTEMY U 0OLIME MPUHLIMMBLI COOTBETCTBYIOLLMX OTpac/ien npaga - Ny6AnMYHOro nam 4acTHOro,
a TakXXe coumanbHble, 3KOHOMMYECKME N NHbIE (haKTOPLI, onpegensiowme 06 bekTUBHbIE Npeaenbl
KOHCTUTYLIMOHHBIX MOAHOMOYNA 3aKoHoaaTens (MocTtaHoBneHue oT 18 utonsa 2008 roga Ne 10-11). B 1o xe
BPEMS 3aKpernJseHne B 3aKOHe TeX WK NHbIX MHCTPYMEHTOB BO3MeLLeHNS Bpeda, byay4n 06yCnoBAeHHbIM
0COBEHHOCTAMM COOTBETCTBYHOLLMX MPABOOTHOLLEHWI, BO BCAKOM CJy4ae He LO/DKHO NPUBOANTB K
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HapyLUEeHN0 0CHOBOMOJIaratoLWmx NPaBoBbIX MPUHLMMNOB, BKAKYaA MPUHLMMbLI CNPaBEeASIMBOCTY U
paBeHCTBa.

KOHKpeTn3mpya NpMHLUN OTBETCTBEHHOCTM FrOCYyAapCTBa 3@ HE3aKOHHbIe fencTeus (besnencrene)
OpraHoB roCyAapCTBEHHOW BAACTU N NX AO/DKHOCTHbIX UL, 3aKOHOA4ATeb YCTaHaB/IMBAET NOPSA0K U
yC/I0BMS BO3MELLEHUS Bpela, NPUYMHEHHOr0 TakuMmn gencteusamm (besgencrenem). Mpu 3ToM, MCXxoas u3
HeobX04MMOCTI MaKCUMabHO BO3MOXXHOIO BO3MELLEHNS BPeaa, OH, YYNTbIBAs CYLLECTBO U 3HAa4YMMOCTb
NPYMEHSAEMbIX CaHKLMI 1 NPaBOBbIX MOCNEACTBUA NX Ha3HAYEHMS, MOXKET NpeaycMaTpMBaTb Hapaay C
rpakA4aHCKO-NPaBOBbIM UHCTUTYTOM AEANKTHON OTBETCTBEHHOCTU MHbIE OTPacieBble NpaBna,
ynpoLialoLne npoueaypy BOCCTaHOBEHWS HapyLleHHbIX npaB (MocTaHoBneHne KoHCcTUTyumnoHHoro Cyaa
Poccuinckon ®epepaumm ot 15 nona 2020 roga Ne 36-1).

4.1. CtaTbsl 16 'K Poccuinickon ®epepaumm 3akpennseT 06593aHHOCTb BO3MeLLeHUS Poccrinckon
depepaumen, ee cybbeKTOM AN MyHULUNAAbHbIM 06pa3oBaHMEM YObITKOB, MPUYNHEHHBIX FPaXKAaHNHY
UAW IOPUANYECKOMY NNLY B pe3ySibTaTe He3aKOHHbIX AeicTBui (6e30encTBuS) rocyAapCTBEHHbIX OPraHoB,
OpraHOB MECTHOr0 CaMOynpPaBJIEHNS NN AO/KHOCTHbIX JINL, 3TUX OPraHoB.

Kak HeogHOKpaTHO oTMeYan KoHCTUTYyUMOoHHbIN Cy g Poccniickon depepaunn, No CBOEN Npupoae
06a3aTeNbCTBa, BO3HUKAOLLME B CUTY MPUMEHEHNS HOPM IPaXXAaHCKO-NMPaBOBOr0 MHCTUTYTa BO3MELLEHUS
Bpefla, NpeacTaBnsaioT cobo hopMy peannsauum rpa>kAaHCKO-NpaBoBON OTBETCTBEHHOCTU, K KOTOPOW
NnpUBEKaeTCca NpuYnHNTENDL Bpeda (cTaTbs 1064 'K Poccuiickon ®epepaumm ). B yacTHoCcTH, cTaTha 1069
'K Poccuinckon ®epepaumm COAEPXKUT CreumanbHyo HOpMy 06 OTBETCTBEHHOCTU 3a BPeA, MPUYMHEHHbLIN B
pe3ynbTaTe He3aKOHHbIX OeNCTBU (be3aencTBNS) rocyAapCTBEHHbIX OPraHoB, OPraHoOB MECTHOr0
CaMOynpaBfieHNs, NX OOJ/KHOCTHbIX ML, [puMeHeHne gaHHOM HOPMbI NpeAnonaraeT HaJanydne Kak obLmx
YC/I0BU OENNKTHON (T.e. BHELOrOBOPHOWN) OTBETCTBEHHOCTM (HasMymne Bpeaa, NPOTUBOMPABHOCTb
LENCTBUA ero NPpUYNHUTENS, NPUYMHHANA CBSA3b MEeXAY BPeAOM Y MPOTMBOMPAaBHLIMU AeNCTBUAMY, BUHA
NPUYNHUTENS), TaK U CNeLnanbHbIX ee yCI0BUIR, CBA3aHHbIX C 0CODEHHOCTAMU NPUYNHUTENS Bpeda U C
XapaKTepom ero aencteun (MoctaHoBneHme oT 3 uiond 2019 roga Ne 26-, OnpegenerHne ot 17 sHBaps
2012 ropa Ne 149-0-O v gp.). HazBaHHbIe rpa)AaHCKO-NPaBOBble HOPMbI UMEIOT YHMUBEPCabHOE 3HaYeHue,
a NpefyCMOTPEHHbIA UMK MOPSALOK BO3MELLLEHMS Bpeda PacnpoCTpaHAeTCsa Ha BCe Clydamn ero Npu4mnHeHus,
ec/n nHoe He npeaycMoTpeHo 3akoHoM (OnpepeneHne o1 9 despans 2016 roga Ne 213-0). HeT ocHoBaHUM
CYNTaTb UX HEMPUMEHUMbIMW U K Cly4asM HecobnogeHmnsa co CTOpoHbl NnybanyHoro cybbekTa
(YynOMHOMOYEHHbIX OPraHOB rOCyAapCTBEHHOMN BAACTW) YCIOBUN OCYLLECTBIEHNS CBOEBPEMEHHOW BbIMAaThI
BO3Harpa>xaeHns agBokKaTy.

B To ke Bpems B [NocTaHoBNeHUN OT 8 Hosbps 2022 roga Ne 47-1N KoHCTUTYLMOHHBIM Cya Poccninckon
depfepaumm ykasan, 41o npeayCcMoTpeHHbIn paxxdaHCKMM Kogekcom Poccnickon ®egepaumm nopagok
BO3MeLLeHNS Bpeaa, MPUYNHEHHOr0 He3aKOHHbIMU AencTensaMu (be3gencTemnemM) rocyaapCTBEHHbIX
OpPraHoB N NX BOJHKHOCTHBIX JINL, HECMOTPSA Ha ero YHUBepCasibHbI XapakTep, MOXXET BbITb He cnocobeH B
nonHom mepe obecneynTb B CNy4vasx, Korga HeoboCHOBAHHO YAEPXKMBAKOTCA NPUHALNeXaLlmne nuuy
LEHEXHble CpelCcTBa, TOT XKe YPOBEHb rapaHTui 3alnNTbl OT UMYLLECTBEHHbIX MOTEPb, KOTOPbIN
AOCTWUraeTCs B yNpOLWEHHOM MopsfKe, T.e. NPy BbinjaTe 3apaHee HOPMATUBHO OrOBOPEHHbIX NMPOLIEHTOB U
B OTCYTCTBME HEOBX0AMMOCTHM Y NLa AOKa3biBaTb B COOTBETCTBYIOLLEM NPOLLECCyasbHOM Nopaake
BO3HWKHOBEHWE Y HEr0 YObITKOB B pe3y/ibTaTe COBEPLLUEHHOrO Ny6ANYHbIM CybbEKTOM AennkTa. [laHHas
OLeHKa 03Ha4YeHHoro cnocoba Bo3mMeLLeHNA Bpeda NpMMEHMa B MPUHLMMMANLHOM MaHe N K CayYaam
HeCBOEBPEMEHHOWN BbIMaThl MPUYNTAIOWMXCSA LY OEHEXHbIX CPeacTB.

Tak, B Cjly4yae y4aCTuns afBoKaTa B YrOJIOBHOM [efie B KaYeCTBE 3alMTHMKA N0 Ha3HaYeHMI0 OpraHoB
npeaBapuTeNIbHOro pacciefoBaHNs AN cyda e AMHCTBEHHbIM CNocoboM 3almThl ero npasa Ha noJyyYeHne
BO3HArpaXA4eHns 3a CcHeT CPeAcTB denepanbHOro 61oa)KeTa - KOTOPOe, Kak NOKa3biBaeT NPaKTUKa,
BKJItOYaa aeno B.M.Muxannunka, MOXXeT He BbiMJa4ynBaTbCA B TEYEHNE ASINTENLHOIrO BpeMeHn 6e3 Kakunx-
nnbo HeraTMBHLIX NOCAEACTBMIA ANS YMOJIHOMOYEHHOr0 roCyAapCTBEHHOMO OpraHa Wan AOJHKHOCTHOro
nnua - cnyxnt TpeboBaHMe 0 B3bICKaHWM OCHOBHOIO A0Ara. B cBot ovepenb, afBOKaT, Kak cieayeT u3
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CNOXXUBLUENCA NPaBONPUMEHNTENbHON MPaKTUKK, JINLLEH NpaBa Ha BO3MELLEeHNE BO3HUKLUNX U3-3a 3TOr0
3KOHOMUYECKMX NOTepb B YNPOLLEHHOM MOPSALAKE N BbIHYXEH [0Ka3blBaTbh B COOTBETCTBYIOLLEM
npoLeccyasbHOM NopsaKe BO3HUKHOBEHME ¥ Hero yObITKOB B pe3ysibTaTe NPOCPOYKM BbinaaThl
BO3HarpaXAeHnsa afBokaTa Nno HazHa4YeHW0, AONYLEHHOW NY6ANYHBEIM CyObEKTOM, YTO HE MOXET ObITb
NPW3HaHO ONpaBAaHHbLIM C y4eTOM CyLLEeCTBa NPaBOOTHOLLEHUA MeXAy roCyAapCTBOM U a[JBOKATOM B CBA3U
C OKa3aHWEeM IopMANYeCKON NOMOLLM MO YrOM0BHbBIM AenaM Mo Ha3HaYeHUo.

4.2. NMyHKT 1 cTaTby 395 K Poccuinckon depepaumm , ycTaHaBAMBas cnocob BO3MeLLEHNS UMYLLECTBEHHbIX
NoTepb NPV HEUCMONHEHUN LEHEXHbIX 0053aTeNbCTB, FNaCuT, YTO B C/Iy4asaX HEMPaBOMEPHOro yAepKaHNS
LeHEeXHbIX CPefCTB, YKNOHEHUA OT UX BO3BpaTa, MHOW NPOCPOYKM B UX YMJ1aTe nogaexar yniarte
NPOLEHTHLI Ha CyMMY [10/ira, pa3Mep KOTOPbIX onpefenseTcs Kato4eBon cTaBkon baHka Poccuuy,
[LEeNCTBOBaBLUEN B COOTBETCTBYIOLLME NEPUOLbl, eC/ii MHOW pa3Mep NPOLEHTOB He YCTaHOB/IEH 3aKOHOM
WA 0OrOBOPOM.

ObpalLasncb K BOMPOCY 0 KOHCTUTYLIMOHHOCTM 3TOW HOPMbI B aCMeKTe, KacatoLeMcst ee NPUMEHNMOCTU K
ny6aMYHO-NPaBOBLIM UMYLLLECTBEHHBIM OTHOLEHMAM, KOHCTUTYLMOHHBIN Cya Poccuinckon ®enepaumm
HEeOLHOKPaTHO NoA4YepKmnBas, 4To ee NpMMeHeHNe B KOHKPETHbIX Cropax 3aBUCUT OT TOrO, ABNSAIOTCS NN
CMOpPHbIE NMYLLECTBEHHbIE OTHOLLEHNS FPaXXAaHCKO-MPaBOBLIMY, @ HapyLLeHHoe 0643aTeNbCTBO -
LEHEXHbIM, a eC/in He ABNIATCS, TO UMeeTCs JIM YKa3aHue 3aKoHoA4aTe s Ha BO3MOXHOCTb ee
NPUMEHEHUS K 3TUM OTHoLWeHMaM (onpenenenus oT 19 anpens 2001 roga Ne 99-0, oT 25 Hosbps 2010
roga Ne 1535-0-0, o1 10 Hoa6ps 2022 rofa Ne 2945-0 1 ap.), NOCKONbKY NYHKT 3 CTaTbW 2 AaHHOro
KoZekca npennucelBaeT cyfaM Y UHbIM OpraHaM NpUMeEHSATb rpaXKAaHCKoe 3aKOHOL4aTesIbCTBO K
NUMYLLEeCTBEHHbIM OTHOLLEHWNSAM, OCHOBAHHbIM Ha aAMUHUCTPATUBHOM WS MHOM BJIACTHOM MOLYUHEHUN
OLHOWN CTOPOHbI APYrON, TOJbKO €C/iv 3TO NpeayCMOTPEHO 3aKOHOM. [laHHbI BbIBOA COXPaHSET CBOKO CUily,
1 pake ocobas coumanbHas 3Ha4MMOCTb OTHOLLEHWIA, B CBA3M C KOTOPbIMW NPOU3BOANTCS AEHEKHAS
BbiNaaTa C MPOCPOYKOMN, HE MOXKET CaMa Mo cebe CNyXUTb NPUYNHON ANS NPecfoneHuns
copmynnpoBaHHon KOHCTUTYLMOHHBLIM Cyaom Poccunckon ®egepaunm npaBoBor NO3mMUNN Uan ans
YCTaHOBJ/IEHNSA UCKJTIOYEHUN N3 Hee, eCJIN XapaKTEPUCTUKN COOTBETCTBYIOLLMX OTHOLLIEHUI (C TOYKY 3peHuns
nx ny6an4yHO- NN 4YaCTHONPaBOBOW MPMPOAbLI) HE JAT A5 3TOr0 OCHOBAHWN.

BmecTe ¢ Tem obpalleHne afBoOKaTa MO Ha3HAYeHMI0 K TaKOMy Crnocoby 3alunThl, Kak NpaBo Ha
BO3MeLLeHMe 3KOHOMUYECKUX NoTepb (yObITKOB), BOZHUKLLMX M3-3a NPOCPOYKM BbINAATLI eMY
BO3HarpakeHns B yCTaHOBJIEHHOM MOPALKE U pa3Mepax, TakXXe He MOXXeT pacCMaTpuBaTbCA Kak He
coryacyrowieecs B NPUHLMUNNAIBHOM MJlaHe HENOCPEACTBEHHO C KOHCTUTYLMOHHLIMU MOJIOXKEHUSMMU.
OfHako peanm3aumns Takoro cnocoba 3awmTbl HE MOXKET BbITb NPOM3BOJILHON M A0/XHA COOTHOCUTBLCS, Kak
3TO BbITEKAET M3 HOPM pa)kgaHCKOro kogekca Poccminckon ®epepaumm n N3 0THOCALWMXCS K HAM
NpaBoBbIX NO3nLMN KOHCTUTYLMOHHOro Cyaa Poccuickon degepaunn, C 0COBEHHOCTAMU NPUPOabI
OTHOLLEHWI C Y4aCTUEM afBOKaTa, NCnoaHsaLWwero nybanyHyto 06s3aHHOCTL obecneymBaTh 3aWMTy Npas u
csobop yenoBeka v rpakfaHuHa No Ha3Ha4YeHo OpraHoB A03HAHWSA, NPeABapUTENbHOMO CNeACTBUA UK
CyAa, a UMEHHO C BbISIBJIEHNEM B 3TUX OTHOLUEHUSAX CYLLECTBEHHbIX FPaXK4aHCKO-NPaBOBLIX 3JIEMEHTOB, B
YaCTHOCTW MpU HEHaANEeXaLLeM NCNOJIHEHNUW YMOJIHOMOYEHHbBIM NyBANYHBIM OpraHoOM CBoen 06s93aHHOCTH
CBOEBPEMEHHO ONJIATUTh OKa3aHHYI afBOKATOM MO HAa3HAYeHWUIO IOPULANYECKYIO MOMOLLb.

4.3. KaK cnepyeT U3 N3/0)KEHHOr 0, He BbI3bIBaeT COMHEHUI Ny6anYHO-NpaBoBas NpMpoga caMux
OCHOBAHWI 1 NOpsALKa NpuBAeYeHNs agBoKaTa Mo Ha3HAYEeHMIO K Y4aCTUIO B YrOJI0BHO-NPOLECCyalibHbIX
OTHOLWeHNSX. NoKa3aTenbHO, YTO U OCMapUBaAEMbIE MONOXEHNSA 'PaXkAaHCKOro Kogekca Poccuinckonm
®efepalmm NPUHLMNNANBHO HE OTPULAIOT BO3MOXHOCTb BO3SHUKHOBEHUS IpaXKAaHCKMX Npas n
0643aHHOCTEN U3 aKTOB rOCYAapCTBEHHbIX OPraHoOB 1 OpraHOB MECTHOr0 CaMoynpaB/ieHns, KoTopble
npefycMOTPeHbl 3aKOHOM B Ka4eCTBe OCHOBaHUA A5 3TOro (NOANYHKT 2 NnyHKTa 1 cTaTbu 8), 1 He
NCK0YaI0T BO3HUKHOBEHNA 00583aTeNbCTB U3 UHbIX - MOMUMO AOrOBOPOB U APYrUX CAEN0K, MPUYNHEHMNS
Bpeda, HeOCHOBaTeIbHOro oboralleHns - 0CHOBaHWIM, YKa3aHHbIX B JaHHOM Kogekce (NyHKT 2 ctatbu 307).
Hanpumep, B ®efepanbHOM 3akoHe oT 5 anpens 2013 roga Ne 44-03 "O KOHTPaKTHON cUcTeMe B chepe
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3aKyMnoK ToBapoB, paboT, ycnyr ans obecnevyeHns rocyapCTBEHHbIX U MyHULIMMANbHbLIX HYXXKA" Mpu
onpefeneHny Kpyra npaBoOTHOLLEHWUIA, K KOTOPbIM ero HOPMbI He NMPUMEHSIOTCA, 3aKOHOA4aTe b YKasas, B
YaCTHOCTW, 4TO AaHHbIN PefepasibHblN 3aKOH He pacnpoCTPaHsAET CBOe AENCTBMUE Ha OTHOLIEHNS,
CBAi3aHHble C HA3Ha4YeHNeM afBOKaTa OpraHoOM [O3HaHUA, NpeaBapuTebHOro CNeacTBus, CyaoM Ans
y4acCTVa B Ka4yecTBe 3allMTHMKa B YrOJI0BHOM CYyA0MNPOM3BOACTBE (MYHKT 4 4acTu 2 cTaTbM 1).

icxopsa 13 Toro 4To faHHbIn ®efepanbHbll 3aKOH peryanpyeT OTHOLWEHWS, HanpaBJ/ieHHble Ha
obecneyeHme rocyfapCTBEHHbLIX U MyHULMMAAAbHBIX HYXXA B LiefgX NOoBbILeHNs 3(PHeKTUBHOCTH,
pe3ynbTaTMBHOCTY 3aKyMnOK TOBapOB, paboT n ycayr, obecnevyeHns ux rnacHoCTy 1 NPo3padHoCTy,
nNpenoTBPaLLEHNSA KOPPYNLUMMU 1 APYrMX 310ynoTpebneHnin B cchepe Takmx 3akynok (Y4acTe 1 ctatbu 1),
N3bATME Ha3Ha4YeHUs agBoKaTa 41 y4acTUs B YroJIOBHOM npoLiecce - Kak ocobo iopnanyeckon ycnyrm -
13 chepbl 4ENCTBMA AaHHOro PeaepasbHOro 3akoHa CBA3aHO C MOTPEOHOCTLI0 CKOpPEeNLWero BCTYNAeHNs B
npouecc noboro afiBokaTa, KOTOPbIN He MMeeT 06BEKTUBHLIX NPENATCTBUIA A5 3TOro, 4To 1 obecneynsaeT
OMWCaHHbIV BbIlLE CreUnanbHbin Ny6anYHO-NPaBoBON NOPSAOK. [IPUMEHNTENBHO K Ha3HAa4YeHUI0 aABOKaTOB
AN y4acTua B yrosioBHOM fene obecrneyeHne npasa Nog03peBaeMblX U 06BUHAEMbIX Ha
KBaJIN(PULMPOBAHHYIO IOPMANYECKYIO MOMOLb, B TOM Yncae becnnaTHyto, aBaseTcs nybamyHon
NoTPebHOCTLI0, @ MPUMEHNTENBHO K KOHKPETHBIM NMPaBOOTHOLLEHNAM - OKa3aHMEM aBOKATOM
IOPUANYECKUX YCNYT KOHKPETHOMY JInLLY.

B cuny ctatbu 25 ®epgepanbHOro 3akoHa "0O6 agBOKaTCKOM OeATENbLHOCTM U afBoKaType B Poccuickon
®epnepaummn" afBoKaTCKaa LeATENbHOCTb OCYLLECTBSETCA Ha OCHOBE COrnalleHns Mexay aflBOKaToM U
JoBepuTenem (MyHKT 1), KoTopoe npeacTasnseT coboin rpaxxaaHCKO-NPaBOBON A0roBOp, 3aKJI0YaEMbIN B
NPOCTON NMCbMEHHOWN hopMe MeXXay LOBEPUTENIEM U afBOKATOM (afBOKaTaMm), Ha OKa3aHue
IOPUANYECKOW MOMOLLY CaMOMY LOBEPUTEIO UM HAa3HAYEHHOMY UM AnLy (NYHKT 2). Mpu 3ToM Tpy 4
aflBOKaTa onJa4yvMBaeTcs NoA3aNTHLIM NN ero LOBEPEHHbIMU NMLEaMU, 3aKI0YMBLLUMMY TakKoe
cornaweHune (knmeHtamu). B gaHHOM clydae He Bbi3biBa€T COMHEHWI, 4TO NPaBo Ha onnaTty TpyZha (ycnayr)
aflBoKaTa obecrneynBaeTCs NpefoCTaB/eHNEM eMy TaKnX CNOCOOOB 3alUMThI, KaK B3bICKaHNE OCHOBHOIO
[l0/Ira 1 B3bICKaHWe NPOLEeHTOB B COOTBETCTBMM C NYHKTOM 1 cTaTbum 395 K Poccunckon ®epepaumm .
Ecnn e agBoOKaT y4aCTBYET B YroJIOBHOM CyLOMPON3BOACTBE MO Ha3zHavyeHuto, 6e3 3akaoyeHns
YNOMSHYTOr0 CorflalleHuns, To OH 0643aH PyKOBOACTBOBATLCSA NYHKTOM 8 cTaTbu 10 Kogekca
npoeccMoHaIbHON 3TUKM aiBOKaTa 0 TOM, 4TO 0653aHHOCTU afiBOKaTa, yCTaHOBAEHHbIE AEACTBYIOLMM
3aKOHOAATENbCTBOM, MPW OKa3aHWM UM IOPUANYECKO NoMoLLy becnnaTHO B Cay4vasx, MPeayCMOTPEHHbIX
3aKOHOaTeNIbCTBOM, WK MO Ha3HAYeHUI0 OpraHa Lo3HaHWs, NpeaBapuTesIbHOro CAeAcTBUS Ui Cyfia He
OoTANYalTCA 0T 0653aHHOCTEN NPU OKa3aHMM IOPULNYECKON NOMOLLN 3a roHopap. Ero Tpya onnaynsaeTcs
3a CYeT CpelcTB hefepanbHoro broaXxeTa No ero 3asaBAEHNI0 Ha OCHOBaHMMW NOCTAHOBEHUS f03HaBaTeN,
cnefoaTens uam cynbu nmbo onpefeneHns cyna, B Npou3BOACTBE KOTOPbIX HAXOAMTCS YronoBHOE eno, B
pa3Mepe 1 Nno npasuJiaM, KOTOpble 3aKpeneHbl yka3aHHbIM o10)KeHneM, yTBepX AeHHbIM
MocTaHoBneHneM MpasuTtenscTBa Poccminckon depepauun ot 1 gekabps 2012 roga Ne 1240 .

C 04HOI CTOPOHbI, BO3MELLIEHME 3a CHeT CPeAcTB (heaepansHoro 60gKeTa pacxofoB Ha onaaTty Tpyaa
afBoKaTa, Y4aCTBYIOLLEro B yroJloBHOM AeJie No Ha3HavYeHUo, He MOXXeT pacCMaTpUBaTbCA B KavecTBe
AeHexXHoro obsa3aTenbCTBa YNOAHOMOYEHHbIX FOCYAAaPCTBEHHbIX OPraHOB B paMKax Fpak4aHCKo-
NnpaBoBOro AOroBOpPa, MOCKOJbKY COOTBETCTBYIOLLEE COorialleHme He 3aksto4anocb. C Apyron CTOPOHbI,
0653aHHOCTb afiBOKaTa y4acTBOBaTb B Yr0JIOBHOM Cy0ONPOM3BOACTBE MO Ha3HAYEHWIO OPraHOB AO3HaHWS,
npeaBapuTeNbLHOMO CNeACTBUS UK Cyla B Ka4YEeCTBE 3alUMTHMKa 00yC/IOBNEHA 3aKOHOM (MOAMYHKT 2
nyHKkTa 1 ctaTtbn 7 ®epepanbHOro 3akoHa "O6 afBOKaTCKON AeATENbHOCTU 1 afiBOKaType B Poccuiickom
®epepaumnmn" ), TpebyeT cobnogeHns nopagka onpeneneHns agBokaTa KOHKPeTHOMY NOA03PEBAEMOMY WM
06BMHAEMOMY 1 [OJKHA BbIpaXKaTbCA B NPeA0CTaBAEHUN NOA3ALLUTHOMY OPUANYECKON NMOMOLLM
(lopnanyecknx ycayr).

Pa3Mep Bo3HarpakAeHus npexxae BCEro cBA3aH ¢ 06beMOM OKa3aHHbIX yCayr. Tak, cornacHo absauam
nepBoMy 1 BTOPOMY MyHKTa 23 lNosioxXeHus, yTBepxaAeHHoro lNocTaHoBieHneM MpaBuTesNibCTBa
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Poccuinckon ®epepaumm ot 1 nekabps 2012 roga Ne 1240, npu onpeaeneHnn pasmMepa Bo3HarpakaeHus
a[BOKaTa, Y4aCTBYIOLLEr0 B YrOIOBHOM Aefie N0 Ha3HaYeHWI0 A03HaBaTeNs, CefoBaTeNs Ui cyaa,
NOANEXNT y4eTy BpeMS, 3aTpavyeHHOe aJBOKAaTOM Ha OCYyLLEeCTBJIEHNE AEACTBMI MO OKa3aHWUio
IOPUANYECKON NOMOLLM NPY YCII0BUW NPEeA0CTaBEHNS NOATBEPKAAOWMNX NJOKYMEHTOB; BPEMS 3aHATOCTU
agBoKaTa MCYNCNAETCA B AHAX, B KOTOPbIE OH Bbl1 PaKTUYECKN 3aHSAT OCYLLECTBIEHMEM MNOJIHOMOYNIA
aflBOKaTa Mo feny, BHe 3aBMCUMOCTM OT MNPOAOJIKMTENbHOCTY paboThl MO AeNly B TEYEHME OHS, B TOM
yucne B TedeHne Hepaboyero Npa3gHMYHOro AHA WK BbIXOAHOIO AHSA NGO HOYHOIO BPEMEHM.

B TakoM peryanpoBaHUM 04eBUAHO NPOCEXMBAETCA IOrMKa BO3HArpaXX AEHUSA 3a OKa3aHHbIe YyCayrn, 4To
cogep)aTesibHo CONMxXaeT AaHHbIE MPAaBOOTHOLIEHNS C MPAaBOOTHOLLUEHUSMM MO OKa3aHWo ycayr
a[BOKaTOM MO cornalleHnto. 1 B TOM, 1 B 4PYroM Ciayyae BO3HarpaxxaeHue nMeeT - HECMOTPS Ha pas3Hble
NCTOYHMKW €ro BbINaaThl U pasHble YC0BUS ONpeLeneHns ero pasMepa, NpMToM 4To 3Ta AnddepeHumanms
NPOMCTEKAET M3 Pa3/INyaloLLNXCa OCHOBAHWUI NpuBAeYeHNs afBoKaTa K y4acTuWIO B YrOJIOBHOM MpoLuecce u
06BEKTNBHO UMK 0BYCIOBNIEHA - CXOXME LieNv OMJlaThl 3aTPAYeHHOr0 Ha OKa3aHue yCciayr Tpyaa, a ero
HeCBOEBpPEMEHHas onJiaTa yNoJHOMOYEHHbIM rOCy4apCTBEHHbLIM OPraHOM BJleYeT NpUYNHEHNE YObITKOB
afBoKaTy B pe3ynbTaTe Takoro 6e3gencreuns.

9T0 noapasyMeBaeT HasIMymMe A0CTaTOYHO CYLECTBEHHbIX MPaXkAaHCKO-NPaBOBbLIX 3JIEMEHTOB NpU
(hopMMpPOBaHNN 1 OCYLLLECTBAEHNN COOTBETCTBYIOLMX NPABOOTHOLLIEHUI N He BCTYMaeT B MpOTMBOpeYune C
NpUBeAEHHON NPaBoBON no3uumen n3 MoctaHosneHns KoHCTUTyUmnoHHoro Cyna Poccuinckon ®epepaumm
oT 18 nonsa 2008 roga Ne 10- 06 0683aHHOCTU 3aKoHOAaTeNs Npu Boibope cpeacTB M cnocoboB NPaBoBOro
BO3/ENCTBNS OCHOBbLIBATHLCA Ha C/I0XKMBLLENCA OTPaCIeBON CUCTEME NPABOBOr0 PEryanpoBaHns n obuimnx
NPYHLUMNAX COOTBETCTBYIOLLMX OTPacCaen Npasa - Ny6JMYHOro Nam YaCTHOro, MOCKOJIbKY OHa, Kak creayeT
13 TOro xe MNocTaHoBMIEHUS, HE OTpULLAET ero 0653aHHOCTb YYNTbIBAaTh COLMANbHbIE, SIKOHOMMUYECKUE 1
NHble haKTopbl, onpefenslmne 06beKTNBHbIE NPeAebl ero KOHCTUTYLMOHHLIX NOJIHOMOYMIA. Korga
coyeTaHue nybaMYHO-NPaBOBLIX OCHOBAHWI W YaCTHOMPABOBbIX NPOSABAEHN B MPAaBOOTHOLLEHUAX
BO3HMKAET He NPOU3BOJIbHO, @ BBUAY KOHCTUTYLIMOHHO 00YCNOBNEHHLIX NOTpebHOCTelN B Hanbonee
3(pHEKTMBHOM peLLEHNN FOCYAAPCTBEHHLIX 3a4aY, HET NOBOAA YCMATPMBaTb B 3TOM OTCTYMJEHNE OT
NPVHLXNOB NPaBOBOro PeryJmpoBaHns.

5. Takum 06pa3oM, B OTCYTCTBME CMNeLMabHbIX HOPMATUBHbIX MON0XKEHU 06 0TBETCTBEHHOCTK
YNOJIHOMOYEHHbIX FOCYAapPCTBEHHbIX OPraHOB 3@ HECBOEBPEMEHHYIO BbIMaTy BO3HArpaXx4eHnsa agBokaTy
Mo Ha3Ha4YeHUo, NPUMEHEHNE O Lenen NPUBJIeYeHNs K TaKoW OTBETCTBEHHOCTM NMyHKTa 1 ctaTbun 395 MK
Poccuinckon ®epepalmm He MOXXET UCKAOYaTbCA. MybanyHo-npaBoBas Npupoaa CamMnx OCHOBAHMWIA U
nopsaka BK/IOYEHNS afBOKaTa Mo Ha3HA4YEeHMUIO B YrOJI0BHO-MPOLECCYyasibHble OTHOLIEHUSA HE MOXeT BbiTb
HenpeoaoIMMbIM MNPENATCTBUEM A1 TOrO, 4TOObI B LIeSIAX peanm3alnum KOHCTUTYLMOHHOrO NpuHLMUNa
BO3MeLLEeHNS Bpeaa, NpUYNHEHHOro AencTemamMin (bes3nencTemem) rocy4apCTBeHHbIX OPraHoB U NX
LOMKHOCTHbBIX L, NPUBEALWMMIN K HECBOEBPEMEHHON BbIMJ1aTe afBOKaTy BO3HArpaxx4eHUs 3a yyactve B
Yro/I0BHOM MpoLecce Mo HasHa4yeHuWto, MPU3HaTb ONpeaensiollee 3Ha4YeHNe BbIIBJIEHHbIX FPaXX4aHCKO-
NpaBOBbIX 3JIEMEHTOB A5 MPMMEHEeHNA Ha3BaHHOIO 3aKOHOMOJI0XXeHWS. [IpaBonpuMeHeHne, 0CHOBaHHoOe
Ha TaKOM MOHUMaHWUW NMPUPOAbI NCCNeYEMbIX OTHOLLEHWI, BO BCAKOM C/ly4Yae NO3BOJIIET B CUCTEME
AENCTBYIOLLEro NpaBOBOro peryamposaHna nsbexarb HapyLleHNs KOHCTUTYLMOHHbIX NpaB 1 obecneynTb
6anaHc HTepecoB CyOLEKTOB Mpasa.

VIHoe Xe He TOJIbKO pacxoAnsiock bbl C MPUHLMNAMK 1 LLenaMu peannsauum npaea Ha becnnaTHyto
KBaJIM(PULMPOBAHHYIO IOPUANYECKYIO MOMOLLb, B TOM YUC/E B YacTW CBOEBPEMEHHON BbINAATbI
BO3Harpa>xaeHus aaBoKaTy, BbiNoJHALLWEMY NYy6ANYHO 3HAYUMbIE (DYHKLIMW MO Ha3HAYEeHMWIO OpraHoB
LO03HaHWS, NpeaBapuTeNbHOro CAeACTBUA UK Cyha, HO U MPOTMBOPEYNI0 Bbl KOHCTUTYLMOHHOMY
MMnNepaTMBY 0 HEOBXOANMOCTW BO3MELLLEHMS Bpeaa, MPOTMBONPaBHO MPUYNHEHHOIO B CBA3M C
OCyLLeCTB/IeHNEeM FOCyJapCTBEHHOWN feATeNbHOCTU B pa3/inyHbIX ee cepax (cTaTbm 2, 18, 45, 48 n 53
KoHCTUTYyuLmMmn Poccninckon depepaunmn), 4To NogpasyMeBaeT, Npy NMPoYMX paBHbIX YC/I0BMAX, HAMeHee
obpeMeHNTeNbHbIN gNs nua, NocTpadaBLUero oT AencTenin (be3aencTBms) rocy4apCTBEHHbIX OPraHoB,
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NopsLoK Takoro BO3MELLEHNS.

CnepoBaTenbHo, NyHKT 1 cTaTbn 395 'K Poccuinckon denepaumv B HOPMATMBHOM €QUHCTBE C MYHKTOM 3
CTaTbW 2, NOAMNYHKTOM 2 nyHKTa 1 cTaTbu 8 1 nyHKTOM 2 cTaTbu 307 fnaHHoOro Kofekca He MoryT
BbLICTYMNaTb B KA4eCTBE OCHOBaHUS AN 0TKa3a B YA0BNETBOPeHMN TpeboBaHUS aiBOKaTa, y4aCTBOBaBLUEr0
B YFOJI0BHOM [JieJie N0 Ha3Ha4YeHWIo, 0 B3blCKaHMM NMPOLEHTOB 3@ HECBOEBPEMEHHYIO BbIMIaTy
YMO/HOMOYEHHbIMU FOCYJapCTBEHHBIMW OpraHaMy BO3HarpaxKieHus 3a Takoe y4yactue.

defepanbHbIA 3aKOHOAATENb HE SIMLLEH BO3MOXXHOCTU YCTAHOBUTbL CreLMalibHOoe NpaBoBoe
perynvmpoBaHue Bo3MeLleHns YObITKOB ((DMHaHCOBbLIX MOTepb), 00YCNOBAEHHBIX MPOCPOYKON BbINAAThI
BO3Harpak4eHus agBoKaTy, y4aCcTBOBaBLUEMY B YrOJIOBHOM [iesie N0 Ha3Ha4YeHWIo OpraHoB A03HaHWS,
npeaBapuTenbHOro CIeACTBUS U CYAa, C Y4eTOM npaBoBblX No3uumn KoHCTUTyumnoHHoro Cyaa Poccumnckon
®epepaumm, BbiCKa3aHHbIX B HacTosLLeM lMocTaHOBNEHUW.

Micxoast U3 N310XKEHHOr0 U PYKOBOACTBYACL cTaThaMn 6, 47 1,71, 72, 74, 75, 78, 79 n 100 ®egepanbHOro
KOHCTUTYLIMOHHOI0 3akoHa "O KoHcTuTyumoHHoM Cyae Poccunckon ®epepaunn” , KOHCTUTYLNOHHBIN Cy A
Poccunckon ®epepalmm

NOCTaHOBWJI:

1. Mpu3HaTtb NYHKT 1 cTtaTbu 395 'K Poccuinckon denepaumvt B HOPMaTUBHOM eQUHCTBE C MYHKTOM 3
CTaTbW 2, MOAMYHKTOM 2 NyHKTa 1 cTaTtbn 8 1 nyHKTOM 2 cTaTbk 307 faHHOro Kogekca He
npoTusopeyawimmmn KoHcTuTyumum Poccninckon ®epepalim, NOCKObKY - MO UX KOHCTUTYLIMOHHO-NPaBOBOMY
CMbIC/Y B CUCTEME AeNCTBYOLWEr0 NPaBoOBOro peryanpoBaHns - OHU He MOTyT BbICTYNaTb B KayecTBe
OCHOBaHWA OJ15 0TKas3a B yA0BNeTBOpeHuUn TpeboBaHMa afBoKaTa, y4acTBOBAaBLUEro B Yro/IOBHOM Aefie no
Ha3Ha4YeHWo OpraHoB AO3HaHUSA, NpeABapUTENbHOro CeACTBUSA U CYAA, O B3bICKAHUN NPOLLEHTOB 3a
HeCBOEBPEMEHHYI0 BbIMJIaTy YNOJHOMOYEHHbLIMU rOCY4apCTBEHHbIMU OpraHaMu Bo3HarpaXkaeHus 3a
OKa3aHue 3TUM aflBOKaTOM PULNYECKON NOMOLLM.

BbiSIBNIEHHBIN B HacTOsALLEM MOCTaHOBAEHUN KOHCTUTYLMOHHO-MPABOBON CMbIC/ YKa3aHHbIX
B3aMMOCBA3aHHbIX MOJ0XEHUN aBAseTCA 0bLieobs3aTeNbHbIM, YTO UCK/OYaeT ntoboe nHoe nx
NCTOJIKOBaHWE B NPaBONpPUMEHNTESIbHOM MpakKTUKe.

2. MpaBonpuMeHNTENbHbIE PELLIEHUNS, BbIHECEHHbIE B OTHOLIEHMMN rpaXkaaHnHa Muxannanka Butanus
eHHagbeBMYa 1 OCHOBAHHbIE Ha NMOJIOXKEHUAX NYHKTa 3 CTaTbM 2, NOANYHKTA 2 NyHKTa 1 cTaTby 8, NyHKTa
2 ctatbk 307 n nyHkTa 1 cTtaTtbm 395 MK Poccuinckon depepalimm B MX B3aIMOCBSA3M B UCTOJIKOBAHUN,
pacxoasLemMcs C MX KOHCTUTYLMOHHO-NPaBOBLIM CMbIC/IOM, BbISIBIEHHBLIM B HAacToAWeM [locTaHOBAEHUH,
nogsexaT nepecMoTpy B YCTAHOBJIEHHOM MOpsOKe.

3. HacToAwlee MNocTaHOBMEHNE OKOHYATENbHO, HE MOANEXUT 06>KanoBaHuWo, BCTYNaeT B CUY CO AHA
opmumanbHoro onybankoBaHms, LENCTBYET HEMOCPEACTBEHHO U He TpebyeT NOATBEP)KAEHUS APYTrUMUy
opraHamui U LOJDKHOCTHBLIMY JinLiamu.

4. HacTosee MNocTaHOBIEHNE NOANEXUT HE3aMeaUTeNIbHOMY onybsimkoBaHuto B "Poccuinckon rasere”,
"CobpaHunu 3akoHogaTenscTBa Poccuninckon ®epepaummn” n Ha "OdulmnanbHOM MHTEPHET-NOpTane NPaBoBON
nHopmauumn" (Www.pravo.gov.ru).

KOHCTUTYLMOHHBIN Cy 4

Poccuinckon ®egepaumm

Ne 39-1
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