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VimeHeMm
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MOCTAHOBJIEHUE

KOHCTUTYLIMOHHOI O CYA POCCUNCKOW ®EOEPALIN

no geny o NpoBepke KOHCTUTYLMOHHOCTU NYHKTOB 1 1 2 cTaTbm 29,

nNyHKTa 2 cTaTbh 31 1 cTaTbmn 32 MpaXkaaHCKOro Kogekca Poccnimckon

®epepaumnm B €BA3K € xanobon rpaxaaHku N.b.Jenosow

ropog CankT-MNeTepbypr 27 utoHa 2012 rona

KoHCTUTYLMOHHBIN Cya Poccuinckon ®enepaunu B coctase Mpeacenatens B.[.3opbkuHa, cynen
K.B.ApaHoBckoro, A.W.bonuosa, H.C.boHaaps, HO.M.[aHunosa, J1.M.)Kapkosou, [ A XKunnHa,
C.M.KazaHueBa, M.N.KneaHgposa, C.[1.KHsa3eBa, A.H.KokoToBa, J1.0.Kpacas4ynkoson, C.IN.MaBpurHa,
H.B.MenbHukoBa, HO0.0.PyaknHa, H.B.CenesHesa, 0.C.Xoxpskoson, B.I.fpocnasLeBsa,

C y4acTneMm npencrtasutenen rpaxagaHku N.b.[lenoson - agsokaTtoB .l .bapTeHeBa n O.E.JlaBpeHTbEBOW,
anpekTopa CaHkT-MNeTepbyprckoro rocyaapCTBeHHOro 610 4>XXKeTHOro CTalMoOHapHOr0 YYpexx AeHNs
coumanbHoro obcnyxusaHua "fMcnxoHeBponorndyeckun nHtepHat N 3" H.I'.3eAnHCKON, MOTHOMOYHOI 0
npenctasutens FocypapcreeHHon AyMbl B KOHCTUTYLMOHHOM Cyne Poccuinckon ®epepaunm O.O.BATKMHA,
npepctasutena Coseta ®efepauum - fokTopa topuanydecknx Hayk A.C.CanoMaTkKmHa, MONTHOMOYHOIO
npeactasutens MNpesngeHTta Poccuinckon ®egepaumnm B KoHcTuTyumoHHom Cyae Poccminckon ®epepaumm
M.B.KpoToBa,

PYKOBOACTBYAChH CTaTben 125 (YacTb 4) KoHcTuTyumn Poccninckon degepaumm, MyHKTOM 3 4acTu NepBoON,
YacTAMN TPETbEN N YETBEPTOW CTaTbl 3, YaCTbio NepBoON cTaTbmM 21, cTaTbamm 36, 74, 86, 96, 97 n 99
defepanbHOro KOHCTUTYLMOHHOMO 3akoHa "O KoHcTuTyumnoHHoMm Cyae Poccuiickon degepauun”,
paccMoTpen B OTKPbLITOM 3acefaHnn Aeno 0 NPOBEPKE KOHCTUTYLMOHHOCTU NYHKTOB 1 1 2 cTaTby 29,
nyHKTa 2 ctatbmn 31 1 cTaTby 32 MK Poccuinckon ®epepaunn.

MoBOAOM K pacCMOTPEHUIO Aena sBuack xanoba rpaxkaaHku WU.6.enosoin. OCHOBaHMEM K paCCMOTPEHNIO
Aena sBuiacb 06HapyXMBLUAACS HeonpeaeeHHOCTb B BONPOCE 0 TOM, COOTBETCTBYIOT i KOHCTUTYL UK
Poccuiickon ®epepalmm ocrnaprBaeMble B Xaslobe 3aKOHOMOI0XKEHNS.

3acnywas coobuieHne cyabn-goknagymka A XKunnHa, 06bscHeHMA NpeacTaBuTenen CTOPOH,
BbICTYMJIEHUS NMpUraalleHHbIX B 3acefaHne npeacrasmuTenen: oT MMHUCTEpPCTBa CTULMMN Poccminckon
®epnepaumnm - E.A.bopuceHko, oT F'eHepanbHOro npokypopa Poccunckon ®egepauum - T.A.Bacunbeson, 0T
YNonHOMOYeHHOr0 Mo NpaBaM YenoBeka B Poccminckon depepauun - T.C.denoToBa, NCCNefoBaB
npeacTaBeHHbIE IOKYMEHTbI U NHble MaTepuabl, KOHCTUTYyuUMOHHbIN Cya Poccuiickon ®eaepaumm
YyCTaHOBMUI:

1. CornacHo pakxaaHCKOMy Kofekcy Poccminckon degepaumm rpax 4aHUH, KOTOPLIN BCeACTBUE
NCMXNYECKOrO PacCTPONCTBA HE MOXKET MOHUMaTb 3HAaYEHUS CBOUX OENCTBUIN NN PYKOBOAUTb UMUN, MOXKET
ObITb MpM3HaH CyaoM HegeecnocobHbIM B NOpSAAKe, YCTAaHOBEHHOM MpaXKAaHCKUM NpoLeccyanbHbIM
3aKOHO4aTeIbCTBOM; Ha HUM yCTaHaBAMBAETCS oneka (MyHKT 1 ctaTby 29); OT UMEHW rpaxxfaHuHa,
NPW3HaHHOr0 HegeecnoCcobHbIM, CAENKN COBEPLUAET €ro OnekyH (MyHKT 2 CTaTbW 29); ONeKyHbl BbICTYNaoT
B 3alUMTy NpaB 1 MHTEPECOB CBOMX MOAOMNEYHbIX B OTHOLWEHMAX C ItobbIMK nLaMmn, B TOM Yucse B Cyaax,
6e3 cneumanbHOro NoHOMOYMSA (MYHKT 2 cTaTbk 31); oneka yCTaHaBAMBAETCS Had MasloNETHUMMU, a TakxKe

CkavaHo Ha canTe «3akoHbl PO» — https://actrf.ru Ctp.1m315



Haf rpakfaHaMu, NpuU3HaHHbIMU CyA0M HeaeecnoCcobHbIMM BCNEACTBME MCMXNYECKOr0 PaCCTPONCTBA;
ONEKYHbI ABNAIOTCA NPeACTaBUTENAMN NOLOMNEYHbIX B CUY 3aKOHA U COBEPLLAIOT OT UX UMEHU N B NX
NHTepecax Bce HeobxoanmMble caenkn (CTaTbs 32).

1.1. KOHCTUTYLMOHHOCTb Ha3BaHHbLIX 3aKOHOMOMOXKEHU OCMapUBAETCA B xKasiobe rpakaaHKu
1.5.[enoson, koTopas pelweHnem MNeTpoaBOpLIOBOro panoHHoro cyna ropoga CaHkTt-MNeTepbypra ot 11
Hosbps 2010 roga, ocTaB/IEHHbIM 6e3 M3MeHeHMs onpeaeneHnem cynebHom KoNernm no rpagaHckmum
nenam CaHKT-MeTepbyprckoro ropoackoro cyga ot 17 mapta 2011 roga, 6bi1a npu3HaHa
HepeecnocobHon. Kak yKa3aHOo B 3aKJI04EHUN HAa3HAYEeHHOW CyA0M A5 onpefenieHns NCUXn4eckoro
cocTosiHma W.6.lenoson cynebHo-NCUXnaTprMyYeCcKonm SKCNePTU3bI, HaMYMe Y Hee NCUXMYECKoro
pacCcTpoONCTBa B (hopMe NIErko YMCTBEHHOM OTCTaN0CTX HE MO3BOASET €l MOHMMaTb 3Ha4YeHMe CBOUX
LENCTBUA N PYKOBOAMTL UMK B Chepe rparkaaHCKO-NPaBoBbIX OTHOLLEHWI, OXPaHbl CBOUX XWJNLLHBIX MPas.,
ceMelnHo-bpayHbIX OTHOLLIEHUNI, B Cchepe peLleHns BOMPOCOB, OTHOCALLMXCS K MONYYEHUIO MEQULMHCKON
MOMOLLIN.

Mocne BCTynneHns cynebHoro pelweHns B 3aKOHHYO CMY UCMoNHeHe 06593aHHOCTEN OMNeKyHa
N.b.Oenoson ocyuecteaseT CaHkT-MNeTepbyprckoe rocyaapCTBeHHoOe BoaxeTHoe CTaunoHapHoe
yupexaeHue coumanbHoro obcnyxmeaHusa "lMcuxoHeBponornyeckmin uHTepHat N 3", rae oHa NpoXxuBaeT,
KOTOpoe B finLe ero ampektopa H.I.3ennHckon n ageokaTa O.E.JlaBpeHTbeBOWN BLICTYMAET B 3alLUTy Npas
N 3aKOHHbIX MHTEPECOB NOAOMEYHON B KOHCTUTYLIMOHHOM CYZIONPOM3BOACTBE, PABHO KakK 1 BbIOPaHHbIN
paHee eto camon agBokaT [..bapTeHeB, MOJHOMOYNS KOTOPOr0 Ha MOMEHT obpalleHuns B
KoHcTuTyumoHHbin Cya Poccuinckon ®egepaumm 611 yaocToBepeHsl opaepom ot 5 aekabpsa 2011 roaa,
BblJaHHbLIM afBOKaTCKMM Btopo "AnBokaTckas rpynna OHEMMH", n BnocneacTsmm NnoaTBEPKAEHDI
LOBEPEHHOCTbI0, BblAaHHOWN 26 anpensd 2012 rofa yKasaHHbIM Y4peXaeHNeM COLManbHOro 0bCnyXmBaHus.
1.2. Mo cmbicny cTaTen 46 (4actm 1 n 2) n 125 (4actb 4) KoHcTuTyumm Poccuinckon ®epepaumm Bo
B3aMMOCBS3M CO CTaTbsiMK 52, 53, 96 1 97 ®efepanbHOro KOHCTUTYLMOHHOIO 3aKoHa "0
KoHcTuTyumoHHoM Cyne Poccuiickon Pepgepaunn”, rpaxaaHuH BnpaBe 06paTuTbCst B KOHCTUTYLMOHHBIA
Cyn Poccuiickon ®epepalimm € )xanobon Ha HapyLLeHNe CBOMX KOHCTUTYLMOHHbLIX MpaB
3aKOHOMOMOXXEHNAMMN, Ha OCHOBAHMM KOTOPbIX CyAoM obLien lopucankumm 66110 BBIHECEHO peLleHne 0
NPU3HaHWN ero HegeecrnocobHbIM 1 TEM CaMbIM, MO CYyTK, 06 OrpaHNYeHUN NpaBa, rapaHTUPOBAHHOIO
cTaTben 60 KoHcTuTyumn Poccniickon degepaunn. iHoe o03Hayvano 66l HEBO3MOXKHOCTb MPOBEPUTL, BblIN
SN B pe3ynbTaTe NPMMEeHeHNS COOTBETCTBYOLLMX 3aKOHOMOI0XKEHNIN HAPYLLEHbl KOHCTUTYLIMOHHbIE NpaBa
rpakaaHuHa, NpU3HaHHOro HegeecnocobHbIM, YTO, B CBOK 04Yepefb, He COOTBETCTBOBaO Obl
YyCTaHOBJIEHHbIM CTaTbaMM 19 (4acTb 1), 46, 55 (4acTb 3), 60, 118 (4acTb 2) n 125 (YacTb 4) KoHCTUTYLUN
Poccuinckon ®epepalmm rapaHTUAaM 3alUTbl KOHCTUTYLMOHHBIX NpaB 1 cBo6oa NoCpeacTBOM
KOHCTUTYLMOHHOIO CyAOMPON3BOACTBA, OCYLLECTBJIEHNE KOTOPOro ABASETCA NCKAOYUTENbHOW
npeporatmneon KoHcTutyumnoHHoro Cyaa Poccunckon ®egepauuu.

B cuny npuBeneHHon npaBoBoi nosnumn KoHcTutyumornHoro Cyaa Poccuiickon degepauni, BblpaxeHHOM
B MocTaHoBneHun ot 27 epansd 2009 roga N 4-1, He NMeeTCsH OCHOBAHWIA AJ18 NPU3HAHUA FPaXKAaHKN
1.5.[lenoson HeHaanexXallnm 3asBUTeNEM, a NOANNCAHHON el NIMYHO Xaobbl, KOTOpas OT ee UMEHN
nogaHa B KoHCTUTyuUmnoHHbIn Cya Poccuinckon ®epepaummn agsokatom [.I.bapTeHeBbIM, - He 0OTBEYaloLLEN
KpUTEepuio gonyCcTMMOCTN.

1.3. B cooTBeTCTBUM CO CcTaTbaMU 74, 96 n 97 GepfepasibHOrO0 KOHCTUTYLMOHHOMO 3akoHa "0
KoHcTuTyumoHHom Cypne Poccuiickon ®epepaummn” KoHCTUTYyumoHHbin Cya Poccuinckon ®egepaumm
npoBepseT No Xanobam rpaxaaH KOHCTUTYLMOHHOCTb 3aKOHa WK OTAeSIbHbIX €ro NOJI0XKEHWN,
3aTparmBatoLLnX KOHCTUTYLIMOHHbIE NpaBa U cBOOOAbI, Ha HapyLleHne KOTOPbIX CCbIIaeTCa 3asaBUTENb, W
NPUMEHEHHbIX B KOHKPETHOM fee, paCCMOTPEHME KOTOPOro 3aBepLleHo B cyae; KOHCTUTYUMOHHbIN Cya
Poccuinckon ®egepalmm NpUHUMAET NOCTaHOBAEHME TONbLKO MO NpPeaMeTy, YKazaHHOMY B Xanobe, n nnwb
B OTHOLLEHWUN TOW YaCTU aKTa, KOHCTUTYLMOHHOCTb KOTOPO NoABepraeTcs COMHEHMIO, OLEeHNBas Kak
OyKBasIbHbIN CMbIC/T paCCMaTPMBAEMbIX 3aKOHOMOJIOXKEHUI, TaK U CMbIC/, NPUAABAEMbIA UM 0ULNASbHBIM
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N NHBIM TOJSIKOBAHWEM WU CNOXMUBLLIENCA NPaBONPUMEHUTESIbHON NMPAKTUKOW, @ TakXXe NCX0AS M3 UX MecTa
B CUCTEME NPaBOBbLIX HOPM.

Kak yTBepxaaetca B xanobe rpaxaaHku W.6.[lenoson, ee npaBo Ha HEMPUKOCHOBEHHOCTb HYaCTHOW XXU3HW
1 NPaBO YaCTHOM COBCTBEHHOCTU B HapylleHue cTaTen 19, 23, 35 n 55 KoHcTuTyumm Poccrinckon
depepaumm HeCopasMepHO OrpaHNYMBaETCA NOJOXKEHUAMN NYHKTOB 1 1 2 cTaTbmM 29, NyHKTa 2 cTaTbu 31
n ctatbmn 32 'K Poccuinckon ®epepaumm, NOCKOJbKY OHW HE nMpeanosaratoT BO3MOXKHOCTb OrpaHUYeHNS
[,eecrnocobHOCTM rpaxkaaHnHa, KOTopoe HeobxoAMMO ANS 3alWThl €ro NpaB B CBA3U C UMEKOLLUMCS Yy Hero
NCUXNYECKUM PACCTPONCTBOM, COPA3MEPHO CTEMEHN HapyLLUEHNS CMOCOBHOCTUN MOHUMATb 3HaYeHNe CBOMX
LEeNCTBUA NN PYKOBOAUTL UMW 1N TEM CaMbIM INLLAIOT TaKOro rpakAaHnHa npaBa camoCTOATENIbHO
coBepLlaTb IOPUAMYECKN 3HAYNMble OENCTBMUSA, B TOM YUCEe PacnopsXaTbCs NEHCUEN 4NS YAOBAETBOPEHUS
ObITOBbLIX HY>XA,.

MpeactaBneHHble B KOHCTUTYUMOHHLIN Cyfa Poccuinckon depepaunn MaTepuasibl CBUAETENLCTBYIOT O TOM,
4yTO Cyn, yooBneTBopsas 3asaBnaeHne CaHKT-MNeTepbyprckoro rocyaapCTBeEHHOr0 610 AXKETHOr0
CTaLMOHAPHOM0 YYpEeXAeHns CoLmnanbHOro obcnyxmeaHna "McnxoHesponormyeckmin nHtepHat N 3" o
npusHaHum N.b.Jenoson HegeecnocobHoN, HeNoCcpeaCTBEHHO PYKOBOACTBOBACS JINLb NOJOXKEHNEM
nyHkTa 1 ctaTtbn 29 K Poccunckon depepaunn, npegycmMaTpuBaowMM BO3MOXXHOCTb NPU3HaHNS
rpakAaHnHa, KOTOPLIN BCIEACTBUE NCUXUNYECKOr0 PAacCTPONCTBA HE MOXKET MOHMMATb 3HAYEHUSA CBOMX
LENCTBUIA NN PYKOBOAUTL UMK, HEAEECNOCOBHbLIM B MOPAAKE, YCTAHOBIEHHOM FPaXKAaHCKNM
npoLeccyasibHbIM 3aKOHOAATENbCTBOM. BMecCTe € TeM, yunTbiBas, 4To NYHKT 1 cTaTbu 29 MK Poccuiickon
denepaumm B YacTu, CoaeprKallien NpaBmao 06 yCTaHOBAEHUN Had HeAeeCnoCObHbIM rpaXAaHWHOM OMeK!,
a TaKXXe HaXO4ALMeCs B CUCTEMHOW CBA3M C HAM MOJIOXKEHUSA NMYHKTa 2 TOW Xe CTaTbW, NyHKTa 2 CTaTby
31 n ctaTbm 32 TK Poccuinckon ®epepaLimm, 3akpennaiome noIHOMO4YMS ONEKyHOB Kak nNpeacTasuTenen
NnogoneYHbIX B CUY 3aKOHa, OMPefesiaioT NpaBoBble NOCNeACTBUA NPU3HAHWA rpaXX4aHWHa
HefeecnocobHbIM 1 TEM CaMbIM - FPakAaHCKO-NPaBOBOW CTATYC /UL, AaHHOW KaTeropum, K KakoBbIM
oTHocuTcsa 1 W.b.[lenoBa, ee xxanoba MoxeT ObITb NPM3HaHa AOMNYCTUMOWN B OTHOLLEHUN BCEX
ocnapuBaemblX B HEN 3aKOHOMO0XKEHWN.

CoOTBETCTBEHHO, MMEHHO 3TW B3aUMOCBSA3aHHbIE MOJIOXKEHMNA, coaepKalimecs B NyHKTax 1 n 2 ctatbn 29,
NyHKTe 2 cTaTbh 31 1 cTaTbe 32 MK Poccunckon ®epepaunn, n ABAs0TCA NPpeaMEeTOM pacCMOTPEHNS
KoHcTuTyumoHHoro Cyna Poccunckon ®efepauy no HacToswemy aeny.

2. KoHcTuTyuma Poccuinckon ®epepaumm NpoBo3riallaeT YesoBeKa, ero npasa v cBobobl BbiCLLIEN
LEHHOCTbIO 1 - UCXOAA U3 TOro, YTO NpaBa 1 cBo60AbI Ye/IOBEKA U rPpaXkAaHWHa SBASIOTCA
HernocpeaCcTBEHHO AENCTBYIOLWMMMK, ONPEaenAatoT CMbIC/, COAEepXXaHNe 1 MPUMEHEHNE 3aKOHOB 1
obecneynBaloTCs NPaBOCYAMEM, - BO3/araeT Ha rocyAapCTBo 0643aHHOCTL NpU3HaBaTb, cobnoaaThb U
3aWmMuaTh 3TK Npaea 1 cBoboabl Ha OCHOBE MPUHLMMNA PaBEHCTBA, FapaHTUPOBaTbL UX COracHO
o6LLenpun3HaHHbIM MPUHLXMAM 1 HOPMaM MEXAYHAPOAHOro NpaBa 1 B COOTBETCTBUMN C KOHCTUTYUMEN
Poccuinckon ®egepaumm (cTaTbs 2; cTaThs 17, 4acTb 1; cTaTbs 18; cTaTbs 19, yacTn 1 1 2), HO BMecCTe C
TEeM OOMyCKaeT orpaHnyeHune npas 1 cBo60 YenoBeKa U rpa)kaaHnHa ToNbKO dhefepasibHbIM 3aKOHOM 1
TOJIbKO B TOW Mepe, B KakKol 3TO He06X0AMMO B LIeNSAX 3alUTbl OCHOB KOHCTUTYLIMOHHOIO CTPOS,
HPaBCTBEHHOCTM, 340POBbS, MPaB M 3aKOHHbLIX MHTEPECOB ApYrux uu, obecnevyeHmns 060pPOHbI CTPaHbl 1
6e3onacHoOCTM rocynapcTBa (CTaTbs 55, yacTb 3).

HeoTyy)XAaeMoCTb OCHOBHbIX MpaB 1 CBO6OA YenoBeKa, NX NPUHALNEKHOCTb KaXKAOMY OT POXAEHMNS
(ctatbs 17, 4acTb 2, KoHCTUTYummn Poccuinckon ®egepauumn) npennonaratoT, Kak yKasas
KoHCTUTYuUMOHHbIN Cya Poccnitckon depepaunn, HeAONYCTUMOCTb Kakoro 6bl To HM 6bI10 X YyManeHus, B
TOM YUMC/1e B OTHOLUEHUN JiML, CTPaZatoWwmnx NCUXMYecKMmm paccTpoinctesamu (MoctaHoBneHne oT 20 HoAOpS
2007 roga N 13-, Onpenenexune ot 3 ntona 2008 roga N 612-0-M1). MpUMEHNTENBHO K JOCTOMHCTBY
JINYHOCTM KaK OXpPaHSEeMON rocy4apCTBOM LLEHHOCTM, NPaBy Ha HEMPUKOCHOBEHHOCTb YaCTHOWM XXMU3HMU,
JINYHYIO N CEMENHYIO TaliHy, 3alMTy CBOEW YeCTn 1 fo6poro NMeHW, a TakXXe NpaBy NMETb UMYLLLECTBO B
cobCTBEHHOCTU, BNafeTb, MN0Jb30BaTLCA U PACMOPSKATbLCA UM KaK eANHOINYHO, TaK U COBMECTHO C
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Apyrumm nmuammn (ctatbs 21, yacTb 1; cTaThs 23, 4acTb 1; cTaThd 35, 4acTb 2, KOHCTUTYuUMK Poccrinckon
depfepaumm) BO B3aMOCBA3N C BbiITEKAKOWMM U3 CTaTby 60 KOHCTUTYUMK Poccuinckon ®egepauum npasom
rpaxaaH Poccuiickon degepaunm CaMoCTOATESIbHO OCYLLECTB/IATL B MOJIHOM 06beMe CBOM MpaBa U
0653aHHOCTYK € 18 NeT 370 03HaYaeT, Kak CnegyeT U3 NpaBoBoW No3numm KoHcTutyumnoHHoro Cyaa
Poccuiickon ®epepalimm, n3noxeHHow B MoctaHosneHumn ot 27 ¢espana 2009 roga N 4-M n OnpepeneHuu
oT 19 sHBaps 2011 roga N 114-0-M, Heobx0AMMOCTb afleKBaTHbIX FrapaHTUR, KoTopble obecneynBanm Obl
Jiuam, cTpadatowmnm NCUXmYeCKUMmN pacCTPoNCTBaMm, BO3MOXXHOCTb OCYLLECTBJIEHUS YKa3aHHbIX NpaB U
csobog.

MprBeneHHbIM NoJoXeHUsIM KoHCTUTYuUnn Poccninckon @efepaunm, OTHOCALLMMCA K OCHOBaM MPaBoBOro
CTaTyCa JINYHOCTN (CTaTbs 64), KOPPECNOHANPYIOT ABAAOLIMNECS B CUTY ee CTaTbh 15 (YacTb 4) cocTaBHOM
4acTblo NPaBOBON CMCTeMbI Poccuinckon Pepepaunn obienpusHaHHble MPUHLNMBLI U HOPMbI
MeXXAYHapOo4HOro npaBa u MeXxayHapogHble oroBopbl Poccniickon Pepgepaunn B chepe 3anTbl NpaB 1
cBobop yenoBeka u rpakaaHuHa. Tak, B COOTBETCTBMUU CO Bceobuyen neknapaumeri npaB YesnoBeka (CTaTbu
1,6,7,12 1 17) n MexxayHapoAHbIM NAaKTOM O FpaXKAaHCKUX MU MNOAUTUYECKUX NpaBax (cTaTbun 16, 17 n 26)
BCE 04N, poXKAasACb CBOOOAHBLIMU N PaBHLIMU B CBOEM AOCTOMHCTBE U NpaBax, rae 6bl OHW HU HAaX04WJIUCD,
MUMeIT MPaBo Ha NMpU3HaHMe CBOEN NPaBOCYObLEKTHOCTY, Ha PaBHYIO 3aLLUUTY OT Kakow 6bl TO HM BbINO
AVCKPUMUHALIMW, OT MPON3BOJIbHOrO BMELLATENbCTBA B JINYHYIO U CEMENHYIO XKN3Hb, OT MPOU3BOJILHOMO
nocaraTeNibCTBa Ha YeCTb 1 penyTauuio U 0T NPOW3BOJIbHOIO JIMLIEHWSA CBOEro UMyLLLeCTBa.

KoHBeHLMS 0 NpaBax UHBanMAoB (NpuHaTa 13 nekabps 2006 rona pesonouunen 61/106 NeHepanbHoM
Accambnen OOH), onpegensowas MHBaIMA0B Kak JNL C YyCTOWYMBLIMU PU3NYECKUMA, MCUXNYECKUMMU,
NHTENNEKTYaNbHbIMW WJIN CEHCOPHbLIMW HapyLUEHNAMW, KOTOPbIE MPU B3aUMOOENCTBUMN C Pa3NYyHbIMU
H6apbepamMy MOTyT MeLaTb UX NOJHOMY U 3P(PEKTUBHOMY YHaCTUIO B XXU3HW 06LLECTBa HapaBHe C Apyrumu
(cTaTba 1), HanaraeT Ha roCcyaapCTBa-y4aCcTHUKM 0643aTeNbCTBa MO NPUHATUIO Mep, CBA3AHHbIX C
peanunsaunen npaBocnocobHoOCTK, KOTopble NpeaycMaTpuBanu bbl Hagnexawme n 3pPeKTUBHbLIE FapaHTUN
npeaoTBpaLleHNs 310ynoTpebaeHnin B COOTBETCTBUN C MEXAYHAPOAHLIM MPaBOM NpPaB YesI0BEKA W
OPVEHTNPOBAJINCE Ha YBa)KeHMWe NpaB, BOJIM U NPeanoyTeHnn nuua, bbinmn 6bl cB06OAHBLI OT KOHMIMKTA
NHTEPeCOB N HEYMECTHOr0 BANAHUSA, COpa3MepHbl 06CTOATENbCTBAM 3TOr0 iMLa U NOACTPOEHbI MO4 HUX,
NPUMEHSANNCh B TEYEHNE KaK MOXKHO MEHbLLEr0 CPOKa, PEryNsipHO MPOBEPSINCE KOMMETEHTHbIM,
He3aBNCMMbIM 1 6eCnpUCTPaACTHLIM OpraHoM unan cyaebHon nHCTaHumen n obecnevnBannchb yKasaHHbIMU
rapaHTUAMN COPasMepPHO TOMY, B KaKOW CTENeHu MK 3aTparnBaloTCa npasa U MHTEpechl 4aHHOro Anua
(NYHKT 4 cTaTbn 12).

Moanuncaslime KOHBEHLMIO O 3alLMTe NnpaB Yen0BeKa 1 OCHOBHbIX cBOBOL rocynapcTsa - 4neHbl CoBeTa
EBponel, BKJtOYas Poccmio, NpmHanm Ha cebs 0653aTenscTBO 06ecnedmBaTh KaXKAOMY, HaX0A4AWEMYCS No4
nX ropucanKLnen, npasa n ceoboabl, onpenesieHHble B pasgese | KoHBeHLUK, B TOM 4MCae NpaBo KaXkaoro
Ha yBa)XeHWe ero YaCTHOW 1 CEMENHON XMN3HK (CTaTbsa 8), KOTopoe B NpakTuke EBponeinckoro Cyaa no
npaBaM 4esloBEKa paCCMaTPMBAETCS KaK 0XBaThlBaloLLEe pPa3/iNyHble acneKTbl PM3NYECKON N CoLnanbHOM
NAEHTUYHOCTW, BKJIIOYasA MPaBO Ha JINYHYI0 aBTOHOMMIO, INYHOE pa3BUTMe, MpaBo yCTaHaBAMBaTbL U
pa3BMBaTb OTHOLIEHWUS C APYrUMU JIIOAbMU WM BHELUHUM MUPOM (nocTaHoBneHne oT 29 anpensa 2002 roga
no peny "MpetTu (Pretty) npotne CoeanHeHHoro KoponescTea").

06w NoAxXo4 K OCYLLECTBEHUIO NpaB 1 CBOBOA NnLaMKM, KOTOpbIE CTPaAAIT MNCMXMYECKMMU
pacCcTponCTBaMu, CHOPMYANPOBAHHbLIV B PSAE MEXAYHAPOAHbIX aKTOB, NPUHATLIX opraHamMu CoBeTa
EBponbl - MNapnameHTckon Accambneeir CoseTa EBponbl (pekoMeHaaumsa ot 8 okTsbps 1977 roga 818
(1977) "O nonoxxeHunn ncnxmudeckn 6obHbIX") 1 KommteToMm Munuctpos CoBeTa EBponbl (pekomeHgauLum ot
22 ceBpand 1983 roga R (83) 2 "OTHOCMTENIbHO NPABOBOM 3aLLNUTbI N, CTPAAAOWMNX NCUXUYECKNM
PacCTPONCTBOM, KOTOpPbIE BbIN FOCNTANIM3NPOBAHbI B MPUHYAUTENLHOM nopsaake”, oT 23 despand 1999
roga R (99) 4 "O npuHumMnax, KacaroLMXCA MPaBOBON 3aLUUTbLl HeaeecnoCcobHbIX B3pocabix" 1 oT 24
tepansa 2004 roga Rec (2004) 10 "OTHOCUTESIbHO 3aLMThl NMPaB YesoBeKa M AOCTOUHCTBA nL, C
NCUXNYECKUM PacCTPONCTBOM"), NpeanosiaraeT, YTo TakMe anua A0/HKHbl UMETb BO3MOXHOCTb
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OCYLLECTBIATH BCE MpaXKAaHCKNE U MOANTUYECKUE NPaBa, @ OrpaHNYeHUs 3STUX NpaB AOMYCKATCA CTPOro B
COOTBETCTBUM C KOHBEHLMEN O 3aluuTe NpaB YeNoBeKa M OCHOBHbIX CBOOOS M HE MOrYT OCHOBLIBATHLCA Ha
OOHOM NNWb (haKTe Hamymsa y anmua ncuxmnydeckoro 3abonesaHus.

B pekomeHaauumn Komnteta MuHuctpos CoseTa EBponbl 0T 23 ¢eBpans 1999 roga R (99) 4
chopMynMpoBaHbl Takxe obLive u npouefypHble NPUHLAMBLI NPAaBOBOW 3aLLMNTbl HEAEeCNOCOBHbIX
B3POC/bIX, KOTOPLIMM NPeAaraeTcsa PyKOBOACTBOBATLCA FrOCyAapCTBaM - YneHam CoseTa EBponbl B
COOTBETCTBYIOLLEM 3aKOHOAATENILHOM PEryanpoBaHnm: NPUHLMN rMOKOCTM NPaBOBOr0 pearmpoBaHus,
npeanosiaratowmnin, MOMMO NPOYEro, NCMOJIb30BaHNE TaKNX NPaBOBbIX MHCTPYMEHTOB, KOTOPbIE
obecneymBany 6bl Hanbonee NOMAHLIN y4ET CTENEHN HEeAEeCNOCOOHOCTM NMLLa B KOHKPETHON NPaBOBOWA
CUTyauumn 4N 3alUWThbl €ro NYHLIX U UMYLLLECTBEHHbLIX UHTEPECOB; MPUHLMM MaKCMManbHOr0 COXPaHEHUS
[,eeCrnocobHOCTM, 03HaYaloOWMN B TOM YMCIE NPU3HAHME, HACKOIbKO 3TO BO3MOXHO, CYLLECTBOBAHMNS
pa3nyHbIX CTeNeHel HeaeecnoCobHOCTY 1 BO3MOXHOCTY NU3MEHEHNS CTeNeHN HefeecnocobHoCTM anua ¢
TeYEHNEM BPEMEHW; MPUHLIUM COPA3MEPHOCTY MepbI 3aLlUTbl CTENEHN AeecnocobHOCTU LA, KOTOPLIN
OCHOBAH Ha y4yeTe KOHKPETHbIX 06CTOATENLCTB 1 HYXXA AAHHOMO ANLa U AOMYCKAeT BMELLaTeNnbCTBO B €ro
npasa 1 cB06OAbI B MUHMMAIbHOW CTENEeHN, He0bX0AMMON 0N LOCTVXXEHNA e Takoro BMelaTenbCTBa;
Mepbl 3aLUMThI, COrNIAaCHO NPUHLIAMY COPa3MePHOCTHU, He JO/MKHbI ObITb aBTOMAaTUYECKU CBSA3aHbI C MOHbLIM
NNLLEHNEM FpaXkAaHCKoN aeecnocobHOCTU, a TaM, F4e 3TO BO3MOXHO, COBEPLUEHHONETHEE IMLL0 AO/KHO
MMETb MPaBO 3aK/YaTb LPUANYECKN OENCTBUTENbHbIE CAENKM NOBCEAHEBHOMO XapaKTepa; NPUHLIAM
NPONOPLMOHANLHOCTY, NPeANnoNaratowmMin NpUMeHeHne Mepbl 3aLUThl NPONOPLMOHAILHO CTENEHN
[eecrnocobHOCTM 3aMHTEPECOBAHHOIO IMLa 1 COOTBETCTBME MepbI 3aLlMTbl, OrpaHNYMBatoLLE
rPaXAaHCKYH 4eecnocobHoCTh, NpaBa 1 cBo6OAbI 3aMHTEPECOBAHHOMO L@ B MUHUMANIbHON CTEMNEHH,
NHAVBUAYaNbHLIM 06CTOATENLCTBAM U NOTPEOHOCTAM 3aUHTEPECOBAHHOI0 L.

YKa3aHHble MeXAYHaPOAHbIE aKTbl HOCAT PEKOMEHAATENbHbIA XapaKTep, 0AHAKO B X OCHOBY MOJIOXKEHbI
obLuenpu3HaHHbIe B COBPEMEHHbIX AEMOKPATUYECKNX FOCYAapCTBax NPUHLMNbI BEPXOBEHCTBA NpaBga,
rymMaHu3Ma, CNpaBeaMBOCTM M IOPUANYECKOr0 PaBEHCTBA, Ha HE0OX0AMMOCTb COB0AEHNS KOTOPLIX B
OTHOLUEHWUW NnL, NPU3HAHHbIX HefeecnocobHbIMK, yKa3biBaau B CBOMX pewleHmnsax EBponenckuin Cya no
npaBaM 4esioBeka (moctaHoBneHne oT 27 mapTa 2008 roga no geny "LUTykaTypos npoTtue Poccun") n
KoHCTuTyumoHHbin Cy g Poccminckon ®epepaumnm (MoctaHosneHne oT 27 despand 2009 roga N 4-11).
Takum obpa3oM, BO30XKeHHan Ha Poccuinckyto deagepaumnio KOHCTUTYLMOHHAA 0693aHHOCTbL NPU3HaBaTh,
cobnogaTh 1 3aWwmLLaTL NpaBa U cBO6OALI YENOBEKA U FpaXkAaHWHa U obecneynBaTh UX afeKBaTHbIE
rapaHTWKM, PaBHO KakK 1 MPUHATHIE el0 Ha cebsa MexayHapoaHble 0653aTensCTBa B OTHOLLEHUN NnL,
CTpafatoLmMX NCUXMYECKMMUN PACCTPONCTBAMU, TPEDYIOT MPUHATMA KOMIMIEKCa MepP, HanpaB/IEHHbIX Ha
Hanbonee 3hheKTMBHYIO 3aLLUTY NPaAB M 3aKOHHbIX MHTEPECOB TaKUX JNLL, KOTOPbLIE M03BOAAIMN Bbl
Y4UTBIBATb B KaXXA0OM KOHKPETHOM CJlydae Ux MHAMBUAYabHble 0COBEHHOCTN.

3. KoHKpeTun3npys npeanucaHme ctatbn 60 KoHCTUTYLUKM Poccuinckon denepaumm NPUMEHUTESTbHO K
OCYLLECTBJIEHUIO FPaXXAaHCKUX NpaB, paxaaHCKMin Kofekc Poccunckon ®epepaunn onpepenset
[eecrnocobHOCTb rpaXkAaHNHa Kak CMocobHOCTb CBOMMU AENCTBUAMU NMpuobpeTaTb U OCYLLECTBAATh
rpakgaHCKue npasa, Co3AaBaTh Ans cebs rpakaaHckme 0653aHHOCTU 1 UCNOJIHATL UX, KOTOpPas BO3HMKaeT
B MOJIHOM 0ObeMe C HaCTYMNJeHNEM COBEPLLUEHHONETHSA, T. €. MO AOCTUXXEHNN BOCEMHAALATUIETHEr0
Bo3pacTa (NyHKT 1 cTaTbu 21).

Wcxona ns obycnosneHHon KoHcTuTyumen Poccuninckon ®epepanmm HeobxoaMMoCTH 3aKpenaeHns Ha
3aKOHOlaTesIbHOM YPOBHE rmMbKoro noaxoda K onpenesieHnto obbema neecnocobHOCTU rpaXkaaH u
npeaycMaTpmBas B YMC/Ee OCHOBHbIX HaYa rpaXKJaHCKOro 3aKoHoAaTebCTBAa BO3MOXHOCTb OrpaHNYeHuns
rpaKAaHCKUX NpaB Ha OCHOBaHWUW (hefepasibHOro 3aKoHa 1 TOIbKO B TOM Mepe, B KaKol 3T0 Heobxoanmo B
KOHCTUTYLIMOHHO 3Ha4YMMbIX Lensx, MpaxxaaHCKuin kogekc Poccminckon depepaunn ycTaHaBANBAET 06beM
[,eecrnocobHOCTM HeCOBEPLUEHHOIETHEr0 B 3aBMCUMOCTM OT AOCTWXEHUS UM ONpeLesieHHOro Bo3pacTa,
npeaycMaTpnBaeT BO3MOXHOCTb OrPaHNYeHNS YaCTUYHON AeeCrnoCcobHOCTM HECOBEPLUEHHOIETHErO 1
NOAHON AeecnocobHOCTM COBEPLUEHHONETHEr0 rpaXAaHnHa, a TakXXe BO3MOXXHOCTb MPU3HaHNS
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rpakaaHuHa HepeecnocobHbIM (ab3aL, BTOPOW NyHKTa 2 cTaTbM 1, cTaTbh 26 1 28, NYHKT 1 cTaTbu 29 1
ctatbs 30).

B KayecTBe OCHOBaHUA A5 NPU3HAHMA rpaXKAaHWHa HegeecnocobHbIM NYHKT 1 cTaTbu 29 MK Poccuinckon
defepaumm HasbiBaeT HalNYymMe y HEro NCUXMYECKOro pacCcTPOMCTBa, BCIEACTBME KOTOPOro Takom
rpakAaHWH HE MOXXeT MOHMMaTb 3HAa4YEeHUS CBOUX AENCTBUN (MHTENNEKTYasbHbIN NPU3HaK) nan
PYKOBOAUTbL UMW (BONIEBOW MPU3HAK), T. €. YCTaHOB/IEHNE HEAEECNOCOOHOCTIN BO3MOXKHO KaK NMpu Haanymum
060UX MPU3HAKOB NCUXNYECKOr0 PaCCTPOMCTBA, Tak MU NPU HaMYUM OQHOI0 U3 HUX. PelleHne o Npru3HaHUK
rpakaaHvHa HegeecrnocobHbIM MPUHMMAETCS CYA0M MO pe3ybTaTaM pacCMOTPEHNS COOTBETCTBYIOLLErO
Aena B nopsake ocoboro npon3BoacTBa Npu 0643aTeNbHOM UCCAEN0BaHNM U OLEHKE B COBOKYMHOCTY C
APYrMK LOKa3aTeNbCTBaMK 3aKIl04YeHns CyaebHo-NCXmaTpuYeCcKomn sKCnepTr3bl, KOTOPOW onpeaenseTcs
NCMXNYECKOE COCTOSHME rpaXKAaHnHa (MyHKT 4 YacTu nepBomn cTaTbn 262, rnasa 31 MK Poccninckon
depepaumm).

B cBOl 04epenb, pelleHne cyia 0 NPU3HaHNK rpaXkiaHUHa HeeecnoCcobHbIM BCeACTBUE NCUXMYECKOTO
pPacCTPONCTBA CNYXUT OCHOBaHWEM A9 HAa3HAaYeHUs eMy OpraHoM OMneKn 1 NoNeYnTeNnbLCTBa OMeKyHa
(4acTb BTOpas ctatbm 285 MK Poccuinckon Genepauun) nmbo, ecnm Takon rpaxkaaHnH NoMeLleH nog
Ha430p B COOTBETCTBYIOLLYIO OpPraHM3aLmio, HanpuMep OKa3sbiBaloOLLY COLMalbHbIE YCAYrK, - ANS
BO3J10)KEHMA Ha AaHHYI0 OpraHU3aLntio NCMOSHEHNS ONeKyHCKNX 06sa3aHHOCTeN (MYHKT 4 ctaTbmn 35 MK
Poccuinckon ®epepaumm, 4actb 5 ctaTbn 11 ®enepanbHoro 3akoHa oT 24 anpenst 2008 roga N 48-®3 "06
oneke n noneyntenscTee"). Oneka Hag rpakgaHaMmum, NPU3HaHHLIMK CYA0M HelleeCnoCcobHbIMU,
yCTaHaBAMBaeTCH 419 3alUTbl X NPaB U MHTEPECOB, C TeM YTODObI ONeKyHbI - iMua, ABAAIOLWMNeCcs
npeacTaBUTeNaAMM MNOLAOMEYHbIX B CUJTY 3aKOHA, UMEIN BO3MOXHOCTb COBEPLUATb OT UX UMEHN U B UX
NHTepecax Bce HeobxoanMble CAENKN 1 BbICTYNATb B 3aLLUTY UX NPaB 1 3aKOHHbIX MHTEPECOB B N0ObLIX
OTHOLUEHUSX, B TOM Yncae B cyaax (MyHKT 2 cTaTbh 29, NyHKT 1 cTaTby 31 1 NyHKT 2 cTaTbn 32 TK
Poccuinckon ®egepaumm, NyHKT 1 cTaTbh 2 1 4acCTb 2 CTaTbh 15 ®epepanbHoro 3akoHa "O6 oneke u
none4ynTenbcrTee").

Taknm 06pa3oM, KOHCTUTYLMOHHO 3HaYMMan Leslb, KOTOPYLO NpecsiefoBan elepasbHblil 3aKOHOAATe b,
npenycMaTpuBas BO3MOXHOCTb MPU3HaHNS HegeecnocobHbIMK FpaXkaaH, KOTopble BCneacTene
NCMXNYECKOrO PacCTPONCTBA HE MOTYT NMOHUMATb 3HAYEHNSA CBOMX AENCTBUIA WU PYKOBOAWTL UMK, U
onpegLenss npaBoBble NOCNEACTBUSA COOTBETCTBYOWEro cyaebHoro pelleHns, COCTOUT B 3aLLMTe MpaB K1
3aKOHHbIX MHTEPECOB KakK CaMMX YKa3aHHbIX ML, OTHOCALWMXCA K O4HOWN 13 Hanbonee counanbHO
YSA3BMMbIX KaTeropui, Tak 1 Nobbix TPeTbUX 1L, BCTYMAOLWMX C HAMW B FPakAaHCKO-NpaBoOBble
OTHOLUEHWS, YTO NO3BONIAET PpacCMaTPMBaTb B3aUMOCBA3AHHbIE MONOXEHUA NYHKTOB 1 1 2 cTaTbm 29,
nyHkTa 2 ctaTtbn 31 n ctaTbmn 32 TK Poccuinckon ®epepaumnm B CUCTEME LENCTBYIOLLEr0 MPaBOBOro
perynMpoBaHNs Kak He MPoTMBOpeYaLLme B 3TOM acnekTe KoHCTUTyummn Poccrinckon depepaumn.

4. B COOTBETCTBUN C HEOAHOKPATHO Bblpa)KeHHON KOHCTUTYLUMOHHbLIM Cygom Poccninckon degepaummn
NpaBoBOM NMO3uULUMEN NpX AONYCTUMOCTU OrpaHNYeHNs TOro WM MHOMO NpaBa B COOTBETCTBUN C
KOHCTUTYLIMOHHO ofobpseMbiMU LiensMu rocynapcTeo, obecneynsas 6anaHC KOHCTUTYLMOHHO
3alMLLAEMbIX LLEHHOCTEN N UHTEPECOB, [0JIKHO UCMOJIb30BaTh HE YpE3MEPHbIE, a TONbKO Heobxoaumblie 1
cTporo obycnoBneHHbIe 3TUMU LieSIaMU Mepbl; Ny6nYyHble MHTEpEeCh!, NepevyncieHHble B CTaTbe 55 (Y4acTb
3) KoHcTuTyumm Poccuinckon ®epepaunm, MOryT onpaBhaTb NPaBOBLIE OrpaHNYeHmns npas 1 cBobog,
TOJIbKO eCJIM TaKne orpaHnYeHuns oTeevatoT TpeboBaHNAM CNpaBeaNBOCTU, ABASIOTCA afeKBATHbIMMY,
NPOMNOPLMOHANBbHBIMI, COPA3MEPHBLIMU N HEOBXOAMMbBIMU NS 3aLUNTbl KOHCTUTYLMOHHO 3HA4YMMBbIX
LEHHOCTEl 1 BMEeCTe C TEM He MOCAraloT Ha CaMo CyLLeCcTBO NpaBa 1 He NPUBOAAT K yTpaTe ero 0CHOBHOIO
cogep»xaHnsa (noctaHoBneHns oT 30 okTA6ps 2003 roga N 15-M, ot 22 mapTa 2005 roga N 4-1, ot 14 nions
2005 roga N 9-1, ot 16 mtoHa 2009 roga N 9-Mw gp.).

Takon nogxon cornacyeTtcs ¢ obwenpmnsHaHHbIMW NPUHLMNAMK 1 HOPMaMK MeXAyHapoA4HOro npasa, B
4YaCTHOCTW CO cTaTbel 29 BceobLen aeknapauny npaB YesoBeKa, COrTaCHO KOTOPOW MpU OCYLLECTBAEHUN
CBOMX MpaB 1 cBOOOA KaXK bl HeNI0BEK AOJKEH MOABEPraTbCA TONbKO TaKUM OrpaHNYEeHNAM, Kakume
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YCTaHOBJ/IEHbI 3aKOHOM MCKJIIOYMTENBHO C LieNbio 06ecneyeHns 4oKHOIr0 NPU3HaHNA 1 YBaXKeHUS NpaB 1
cBobon Apyrux 1 yaoBneTBOPEHNSA CNpaBeanBbix TpeboBaHUn Mopanu, 0bLeCcTBEHHOrO NopsaKa u
obwero 61arococTosHNS B eMOKpaTMyHeckom obLiecTse.

4.1. CornacHo 'paxgaHCKoMmy Kogekcy Poccuminckon ®egepaunm OT UMEHU FpaXkAaHUHa, NPU3HAHHOMO
HefeecnocobHbIM, CAENKN COBEPLUAET €ro OMNeKyH; ONeKyHbl SBAAIOTCA NPeACTaBUTENS MM NOAOMNEYHbIX B
CUJIy 3aKOHa W COBEPLLAIOT OT UX UMEHU 1 B NX MHTEpecax BCe Heobxoammble CAENKMN (MYHKT 2 cTaTbh 29,
NYHKT 2 CTaTbW 32); CAe/IKa, COBEPLUEHHAs rPaXKAaHNHOM, NMPU3HaHHbLIM HegeecnocobHbIM BCeACTBUE
NMCMXNYECKOr0 PAacCTPONCTBA, HUYTOXKHA, N KaXkaas U3 CTOPOH Takomn caenkn obs3aHa BO3BPaTUTb APYrom
BCE MOJly4EeHHOE B HaType, a NPy HEBO3MOXXHOCTW BO3BPATUTb NOJIy4EHHOE B HAaType - BOSMECTUTb ero
CTOMMOCTb B AeHbrax (MyHKT 1 ctatbmn 171).

COOTBETCTBEHHO, FPaXXAaHWH, NPU3HAHHbIA HEJEECNOCOOHbIM, HE MOXKET CaMOCTOATENIbHO PacnopsXKaTbCs
CBOMM UMYLLECTBOM, B TOM YMCJIE MEHCUEN, faXe NS COBEPLUEHUSA MENKMX BbITOBLIX CAENOK U He
OTBEYAET N0 CBOMM 0653aTeNbCTBaM NpUHaAAeXaLLMM eMy MMYLLECTBOM, KakK 3TO MPeAyCMOTPEHO CTaTbeN
24 TK Poccunckon ®epfepalumm B OTHOLIEHUN AeecnoCcobHbIX rpa)kaaH, - Bpen, NPUYNHEHHbIN
HefeecnocobHbIM, BO3MELLAIOT €ro ONeKyH UK opraHun3aums, obs3aHHas oCyLLeCcTBAATb 3a HUM Hag30p,
€CJIN OHMN He O0KaXXYT, YTO BpeA BO3HUK HE MO UX BMHE; NNLLb B CJly4ae CMepTU onekyHa nnmbo oTCyTCTBUS
Yy Hero 4oCTaTOYHbIX CPefcTB 415 BO3MeLeHNs Bpefa, NMPUYNHEHHOM O XXU3HW UK 340P0BbI0
noTepnesLero, Cy4 C y4eTOM MMYLLECTBEHHOr0 NOJIOXXEHNS NOTEePreBLUEro U NPUYNHUTENS Bpeaa, a
TaKxe gpyrux o6cTosTensCTB BNpaBe NPUHATL PELLEHNE O BO3MELLLEHM Bpeda NOMHOCTbIO WM YaCTUYHO
3a CYET camoro npuynHuTens speda (NyHkTol 1 1 3 ctatbn 1076 'K Poccninckon ®epepaumn). MNpusHaHme
rpakaaHvHa HefeecnocobHbIM PacnpPoOCTPaHAETCS M Ha NpoLecCyanbHYo AeecnocobHOCTb: ero npasa,
cB06OAbI U 3aKOHHbIE MHTEPECH! B OTHOLLEHUAX C NobbIMK AnMLaMK, B TOM Y1Cie B cyfax, 6es
crneunasbHOro NoJIHOMOYMS 3aLUNLLAIT 3aKOHHbIE MPEeACTaBUTENN - ONEKYHbI (MYHKT 2 cTaTbn 31 TK
Poccuiickon ®epeparmm).

CoCcTosiHMe HeleecnoCcobHOCTY BNEYET U APYrie NpaBoBble MOCAeACTBUS, B YaCTHOCTW MPenaTCTBYeT
BCTYNEHNIO B Bpak 1 ABNSETCA OCHOBAHMEM A5 pacTop)XeHUs Bpaka B yNpOLEHHOM NopsaKe, NCKAOYaeT
BO3MO>XHOCTb YCbIHOBIEHMA AeTen (CTaTbs 14, NyHKT 2 cTaTbh 19, NnyHKT 1 cTaTbn 127 CemenHoro
Koaekca Poccunckon depepaunn), a Tak)Ke BO3IMOXXHOCTb M3bupaTk, ObiTb M36paHHBLIM U y4acTBOBaThL B
pedepeHayme (cTaTbs 32, 4acTb 3, KoHCTUTyuunn Poccuinckon ®epepaunm; NyHKT 3 cTaTbn 4
depepanbHOro 3akoHa ot 12 uioHs 2002 roga N 67-03 "O6 0CHOBHbIX FapaHTUsIX n3bmpaTeNbHbIX NPaB W1
npaBa Ha y4acTue B pedepeHayMme rpaxgaH Poccunckon ®epepaummn').

Taknm 06pa3om, Npm3HaHMe rpakaaHnHa HegeecnocobHbIM BCneaCcTBUE MCUXNYECKOTO PacCTPONCTBa
03HaYaeT CyLLeCTBEHHOE N3MEHEHWE ero NpaBoBOro CTaTyca: C MOMEHTa BblHECEHNS CyaebHOro pelleHns
OH Ha (hopManbLHO He onpenesieHHbIN NepNoL CHMTAETCA YTPaTUBLUMM BO3MOXHOCTb COBEpLUATh
rPaAaHCKO-MPaBOBbLIE CAEMKM, @ TaK)Ke UCMONHATL 0653aHHOCTN N HECTWN OTBETCTBEHHOCTL 3a CBOWU
AEeNCcTBuS.

Mexay Tem 06yC/IOBAEHHAA TEM WA NHBIM NMCUXUYECKUM HapyLLUEHNEM HECMOCOBHOCTb Npw
OCYLLLECTBJIEHUN OMpeaesieHHbIX NpaB 1 0653aHHOCTEN B NOJIHON Mepe NMOHMMaTb 3Ha4YeHne CBOMNX
AENCTBUN NN PYKOBOAMTb UMW OANIEKO HE BCerga 03Ha4yaeT, YTO rpa)kKAaHnH He B COCTOSHUMW MPUHUMaTb
OCO3HaHHbIE CAaMOCTOSATE/IbHbIE PELLEHNS BO BCEX Cchepax COLMaNbHOM XNU3HN N COBEpLUaTb IOPUONYECKN
3Ha4YUMble AENCTBUSA, B YaCTHOCTW MenKune BblIToBbIE CAENKN 3a cHEeT COBCTBEHHOW NeHCMKM (Yero nocne
npr3HaHWa ee HepgeecnocobHom bbina NULLEHA 3adBUTENIbHMLE N0 HACTOSALWEMY Aeny - rpaXKAaHKa
1.5.[enosa), HanpaBaeHHbIE Ha YOOBJETBOPEHME COBCTBEHHbIX Pa3yMHbIX NOTpebHOCTEN U He
HapyLlaloLwme npaBa U 3aKOHHbIE MHTEPEChl APYrnX Anl,.

4.2. 3akoH Poccuinckon ®epepaumm ot 2 nona 1992 roga N 3185-1 "O ncnxmaTpryeckon NoMoLLM 1
rapaHTUsX Npas rpaxkhaH npu ee okasaHun" NpU3HaeT 3a anuamu, CTpagaowmMy NCUXUYECKUMN
pacCTPOMNCTBaMu, BCe NMpaBa 1 cBoOOAbI FpaXkaaH, NpeaycMoTpeHHble KOHCTUTYUMen Poccuiickoi
depnepaumm n benepanbHbIMU 3aKOHaMU, U HE JOMYCKAET B OTHOLLUEHWMN TaKMX AL, OrpaHNYeHNA NpaB 1
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cBo60f, CBA3AHHbLIX C MCMXMYECKUM PacCTPONCTBOM, Ha OCHOBAHUM OAHOMO TONbKO MCMXUMATPUHECKOTrO
AMarHo3a, hakTa HaxoXXAeHUs NoA AUChaHCepHbIM HabnloaeHNEM B NCUXMATPUYECKOM CTalmoHape nnbo B
MCUXOHEBPOIOr MYECKOM YUYpexAeHUN 419 coumanbHoro obecnevyeHuns uam cneumnanbHoro obyyeHns (4actu
nepeas 1 TpeTbs CTaTbun 5).

B OTHOLWEHNW rpaxKaH C OrpaHNUYeHHbIMWN BO3MOXHOCTAMMU, B TOM Yuciae 06yCOBAEHHbIMU HAaNNYNEM Y
HUX NCUXMYECKOro pacCTPoOMCTBa, eC/IN He MMEEeTCS [O0CTAaTOYHbIX OCHOBAHUN A5 NPU3HAHWS KX
HeLeeCnocobHbIMY, BNEKYLLEro yCTaHOBIEHNE ONEKK, B 3akoHoAaTenbcTBe Poccuinckon ®epepawimm
npeaycMaTpmBaloTCs CrneumnanbHble MpaBoBble MeXaHW3Mbl COLMaNbHON afjanTaunn. B yacTHoCcTH, nnua ¢
HapyLUeHneM NCUXnYecKmnx yHKLNUA B CiyyYae yCTaHOBJIEHUSA UM UHBANMAHOCTM NOMUMO MNpas,
nepeyncieHHbIX B CTaTbe 5 3akoHa Poccuinckon ®epepaumm "O NCUXMaTPUHECKON NOMOLLM U rapaHTUax
npaB rpak4aH rnpu ee okasaHun", HagensAwTCsa npaBamm, 3aKpensieHHbIMN pefepasibHbIMK 3aKOHaMK OT 2
aBrycta 1995 roga N 122-®3 "O coumnanbsHOM 06CNyXMBAaHMUN FpaXkAaH NOXWI0ro Bo3pacTa U UHBaIMA0B"
(rnaBa Il) n oT 24 Hosbps 1995 roga N 181-d3 "O coumanbHOM 3aLiUTe UHBANNAOB B Poccuiickom
®epepaummn”. B cootBeTcTBUM €O cTaTben 41 TK Poccminckon ®epepaum HaL COBEPLUEHHONETHUM
[,eecrnocobHbIM rpa)klaHUHOM, eCn OH N0 COCTOAHUIO 340POBbS HE CNoCobeH CaMOCTONATE/IbHO
OCYLLECTBAATH U 3alLMLlaTb CBOM NPaBa U UCMONHATL CBOU 0653aHHOCTU, MOXKET ObITb YCTAHOBNAEH
naTpoHaX C Ha3Ha4YeHMeM eMy OpraHoM OMeKM 1 NonevymTeNnbCTBa NOMOLLHMKA.

HopmaTrBHO-NpaBoBOe peryanpoBaHne B cepe OTHOLLEHWI, CBA3aHHbIX C A4eATENIbHOCTbIO B 061acTu
OKa3aHuA NCUXNATPUYECKOWN MOMOLLM, UCXOAUT U3 TOTO, YTO HAMYME Y FPaXKAaHWHA MNCMXNYECKOro
PaccTPONCTBa MOXXET NO-pPa3HOMY OTPaXKaTbCA Ha ero MHTeIeKTyalbHOM 1 BOJIEBOM YPOBHE, onpefenss
CTeNeHb MMEIOLLMXCA HaPYLUEHWUA, B YaCTHOCTM CNOCOBHOCTN K afleKBaTHOMY BOCMPUSATUIO OKPYXatOLLLEN
06CTaHOBKU, 0CO3HaHWIO cebs 1 aflekBaTHOMY NoBefeHM0. Takoi NoAXoA, Nopa3yMeBatoLw i
KOMIMJIEKCHYIO OLIEHKY Pa3JiIMYyHbIX MOKa3aTesIen, XapakTEPU3YIOLLMX CTOMKNE HapyLUEHUS (PYHKLNNA
opraHv3ma 4esoBeka, B TOM YMC/Ie HapyLLUEHNS NCUXUYECKUX (DYHKLMIA, MO3BONAET BbIAENNUTb YeTblpe
CTeneHn NX BbIPaXXEHHOCTU: 1 CTeneHb - He3HaYuTesIbHble HapyLleHns, 2 CTeMNeHb - YMepeHHble
HapyLleHns, 3 CTeneHb - BbIpaXKeHHbIe HapyLLeHUs, 4 CTeneHb - 3Ha4YUTE/NbHO BbiPaXKEHHbIE HapYLLeHNS
(Mpmka3 MuHucTepcTBa 34PaBOOXPAHEHUSA 1 COLMaNbLHOMO pa3BuTus Poccuinckon ®egepauum ot 23
nekabps 2009 roga N 1013H).

MexzZy TeM B rpaKJaHCKO-NpPaBOBOM peryaMpoBaHUM NOpsAKa U NpaBoBbIX NOCAEACTBUN NPU3HAHNA
rpakfaHnHa HeJeecrnocobHbIM MpefyCcMaTPUBAETCH BO3MOXHOCTb MPUHATASA CYAOM TOJIbKO OAHOI0 13
ABYX peLleHunin - nnbo NpusHaHne rpaxkaaHuHa, CTpagatoLlero NCMXMYeckmM pacCTPONCTBOM,
HefeecnocobHbIM B MOJHOM 06beMe, MB0 0TKa3 B TaKOM MPU3HaHMM, YTO (PaKTUYECKN CTaBUT CyAbl Nepes,
Hepa3peLwnmMon - 6e3 n3gep>xek 4na chepsbl 0XpaHbl Npas 1 CBOOOA - ANIEMMON B TEX CyYasX, KOraa
Laxke Mpu Haan4um NCMXmMYeckoro pacCTPonCTBa JIMLO COXpaHAeT CMOCOBHOCTb MPUHUMATL HEKOTOpPbIE
0CO3HaHHble CaMOCTOATENbHbIE PeLleHWs B ONpefeneHHbIX cdepax counanbHON XU3HW, HanpaB/ieHHble Ha
YyOOBIETBOPEHMNE INYHBIX MOTPEOHOCTEN, OTBEYAOLME ero MHTEpPeCaM 1 He HapyLuaoLne Npu 3TOM Ybnx-
Nnbo NpaB 1 3aKOHHbIX UHTEPECOB. B Takmnx c/iy4asx U TOT U APYroi BapMaHT MOPOXKAAIOT CyLLeCTBEHHbIe
PUCKK, HE NCKIIYAIOT 310ynoTpebneHnini n "AMHENHOro", ynpoLeHHOro Noaxoa K NpUHATMIO peLleHns,
YTO BeAeT K HapyLleHuno TpeboBaHNS OPUANYECKOro paBeHCTBa (CTaTbsA 19, yacTn 1 n 2, KoHCTUTYLUn
Poccunckon ®egepaumm).

pa)k4aHWH, B OTHOLLEHWUW KOTOPOro NPUHATO pelleHne 06 0TKa3e B MPU3HaHUM ero HegeecnocobHbIM, HO
KOTOPbLIN B CBA3W C HaJIMYMEM MCUXMYECKOr0 PACCTPONCTBA, TEM HE MeHee, (DaKTUYeCKN OrpaHNYeH B
CNocobHOCTU MOHUMATb 3HAYEHME CBOMX AENCTBUN UKW PYKOBOAMTL UMM, OCTaeTcs de jure NoSHOLEHHbIM
YHaCTHWKOM MPaBOOTHOLLEHWI, HanpuMep B UMYLLLECTBEHHON chepe, YTO MOXKET UMETb HeraTuBHbIE
NoCNencTBMSA Kak 415 HEro CaMmoro, Tak U A5 NpaB U 3aKOHHbLIX MHTEPECOoB ero 406poCOBECTHbIX
KOHTpareHToB. CTpemsieHne Xe npeaynpeanTb NofobHble CUTyaunn Hepeako NnoATankmeaeT Cyabl K
MPU3HaHWIO HeJeecrnocobHbIMY rpaXaaH, Ybe NCUXnYeckoe pacCTPONCTBO He [OCTUIraeT TON CTeneHn
TAXKECTU, MPU KOTOPOW OHM He CMOCOBHLI 0TAaBaTb OTYET B CBOUX AENCTBUAX. TEM CaMbiM BO3MOXHOCTb
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CaMOCTOATENIbHOM0 OCYLLECTBIEHUSA FPaXKAAHCKMX MpaB A58 HUX MOAHOCTbIO UCKYaeTCs.

OTcyTCTBME Y OAHHOW KaTeropum rpaxkaaH Takom BO3MOXXHOCTM CTaBMT UX B XyALLEe NOJIOXKEHNE faXke Mo
CPaBHEHWIO C MasIOIETHUMW B BO3pacTe OT LWeCTW A0 YeTblpHaAUaTK NeT, KOTOopble Haf4eneHbl MPaBoM
CaMOCTOATE/IbHO COBepLUIaTb MeJIKUe BbITOBbIE U MHbIE CAENKN, YKa3aHHbIe B MyHKTe 2 cTaTbk 28 K
Poccuinckon ®egepaummn. OrpaHnyeHne npas 3TUX JWL, HECOPa3MepPHOEe CTENEHN HapyLUeHNa nx
NCUXNYECKUX DYHKLIMIA, BKJTKOYAs NPaBo JIMYHO, MOMUMO OMeKyHa, obpallaTbCa B opraHbl nybanyHon
B/1ACTM 33 3alLUNTON CBOMX UHTEPECOB, AeNAET UX COLMAJbHO YSA3BMMbIMU W B 3HAYNTESIbHON CTENEHN
3aBUCUMBIMUN OT APYrWX WL, B TOM YUCAE €C/IN OHW MPOXKMBAIOT B MCUXOHEBPOIOrMYECKUX MHTEpPHATaX U,
cNlefoBaTeslbHO, HAX0AATCS BHE CMCTEMbl CEMENHbBIX (POACTBEHHbIX) OTHOLLEHWA.

MN3bpaHHasa denepasbHbIM 3aKOHOAATEIEM B Ka4eCTBE Mepbl 3aLLMThl MPaB 1 3aKOHHbIX UHTEPECOB NNL,
CTpajanLWwmx NCUXNYECKNUMI pacCTPONCTBaMmU, MoLesb MPaBOBOIro peryanpoBaHnusa NnpusHaHus
rpakaaHvHa HegeecnocobHbIM 1 YCTaHOBIEHMA Hal HAM OMNeEKK, He Npeanosaralwas y4yeTa
NHANBUAYANbHBIX 0COBEHHOCTEN KOHKPETHOM IMYHOCTUN 1 ee NOTPeOHOCTYM B 3alLMTe, HE MOXET
paccMaTpMBaTbLCS M Kak COOTBETCTBYIOLLAA COBPEMEHHbIM CTaHA4apTaM npas Yenoseka. EBponenckui Cya
no npaBam YesioBeka obpallan BHMMaHMe Poccunckon ®egepauimm Ha TO, YTO B OTHOLLEHUN NINL,
CTPafaloLmx NCUXNYECKUMI PACCTPONCTBAMM, POCCUACKOE 3aKOHOAATEIbCTBO pPa3/iMyaeT AeecnocobHoCTb
N HegeecnocobHocTb 6e3 yyeTa "norpaHnYHbIX" CMTyauUun n B 0OTANYME OT 06LLeeBPONEeNCKUX CTaHAapTOB
B llaHHOW 0b6nacTu He npeagycMaTpuBaeT "ondhepeHLUpoBaHHbIX NOCNEACTBMA", YTO NPUBOANUT K
HapyLeHnto cTaTb 8 KOHBEHLMM 0 3aLlnTe NpaB YeNoBeKa M OCHOBHLIX CBO60A (MOCTaHOBNAEHMEe OT 27
mapTa 2008 roga no geny "LUTykaTypos npoTme Poccnn"). KomuTeT no npaBam 4esoBeka nocne
pacCMOTpeHus Ha 3acefaHun 28 oktabps 2009 roga aoknaga Poccum o cobntogeHnn MexayHapoaHoro
nakTa 0 rpax4aHCKMX U NOJIMTUYECKMX MPaBaxX TakxXe Bbipa3na 03ab04eHHOCTb B CBA3M CO 3HAYUTENbHbLIM
yncnom B Poccunckon defepauny nu, NpU3HaHHbIX HeAeecnoCcobHbIMM, PEKOMEHL0BAN NEPECMOTPETb
COOTBETCTBYIOLLYIO NPaKTUKY U BBECTU B HEE MepbI, KOTOpble 0TBeYann bbl TpeboBaHMAM He06X0ANMOCTY K
NPOMOPLNOHANLHOCTY 1 YYUTbIBanu 6bl MHAMBUAYaNbHble 0ocobeHHocTu (CCPR/C/RUS/CO/6).

4.3. TaknM 06pa3oM, B3aMMOCBSA3aHHbIE MOJIOXKEHNA NYHKTa 1 1 2 cTaTbh 29, NyHKTa 2 cTaTbh 31 1 CcTaTbn
32 'K Poccuinckon ®epepaumm He cooTBeTCTBYIOT KOHCTUTYLMK Poccninckon depepaunn, ee ctatbam 15
(4acTtb 4), 19 (yacTn 1 mn 2), 23 (4acTb 1), 35 (4acTb 2) 1 55 (4acTb 3), NOCTONLKY, MOCKOJILKY B
AENCTBYIOLLEN CMCTEME NPaBOBOro PerympoBaHns He NpeaycMaTpnBaeTCs BO3MOXXHOCTb
AnddepeHumaumm rpaxx4aHCKo-NpaBoBbIX NOCAeACTBUN HAMYNS Y FPaXX AaHUHA HapyLLeHNs NCUXNYEeCKnX
(OYHKLMIA NpU peLleHn BONPoCca 0 NpuU3HaHUN ero HeaeecnocobHbIM, COpa3MepHbIX CTEMEHU
(haKTNHECKOr0 CHUXEHUSA CMOCOBHOCTM MNOHUMATL 3HaYeHNe CBOMX AENCTBMIN UAN PYKOBOAUTbL UMK B TEX
NN NHBIX Chepax CoLMaNIbHON XU3HW, N TEM CaMbIiM OOMNYCKAETCA YMasleHNEe U HeCcopasMepHoe
KOHCTUTYLMOHHO 3HA4YMMbIM LIeSIAM OrpaHnyeHne npas 1 cBobof rpakaaH, Mpu3HaHHbIX Cy40M
HeZLeecnocobHbIMK BCIEACTBUE NCUXNYECKOrO PAacCTPOMCTBA.

5. Mpn3HaHWe rpaxxgaHnHa HefeecnoCobHbIM - MCX0AS U3 BEPXOBEHCTBA U NPSMOro AENCTBUSA
KoHcTuTyumm Poccuiickon ®epepaumm, NpuopnuTeTa 06 enpr3HaHHbIX MPUHLUMOB N HOPM
MeXAYyHapo4HOro npaea n MexayHapogHbix 4orosopos Poccmnckon ®epepaumnm (ctatesa 15, yactn 1 n 4,
KoHCcTuTyummn Poccninckon depepaunn) - LOJHXKHO UMETb MECTO JINLWb B TEX CaydanX, KOrga UHble Mepbl
3alUNTbI €ro NpaB U 3aKOHHbIX MHTEPECOB 0Ka3bIBAOTCSA HEAOCTAaTOYHbLIMU,

OnpepeneHne KOHKPETHbIX CNocoboB 3alMTbl NpaB JinL, CTPa4aloLWmX NCUXMYECKUMIN PacCTPONCTBaMK, B
TOM YUMCJ/1e B YaCTM OKa3aHusa UM HeobXoaMMOW MOAAEPKKMN B peann3auny rpa)kaaHCKmX npas u
0643aHHOCTEN, OTHOCUTCS K AUCKpeummn eaepanbHOro 3aKkoHogaTeNs, KOTOPbIN, OCYLLECTBASAS Ha
OCHOBaHuu cTaTen 2, 17, 18 n 71 (nyHKT "B") KOoHCTUTYyuUmn Poccninckon degepaumy NnpaBoBoe
perynupoBaHue B gaHHon cepe, byny4un cBsizaHHbIM TpeboBaHUAMN KOHCTUTYLMN Poccuinckom
depnepaumm n mexayHapogHbiMm obsazatenscteamm Poccminckon ®epepaunn, 0bs3aH BoipaboTaTb
ONTUMasbHbIA MEXaHW3M, NPeAnoiaralownin HeobXoaMMOCTb y4eTa CTENEHN HapPYLIEHMS NX CMOCOBHOCTM
NMOHMMaTb 3Ha4YeHNe CBOUX AENCTBUN NN PYKOBOANTbL UMW B KOHKPETHBIX Chepax XXN3HedeaTebHOCTMN 1
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BMeCTe C TeM He LOMNyCKaLWwmin yManeHnsa 4OCTOMHCTBA UX IMYHOCTU 1 HECOPa3MepHOro BTOPXXEHNS B
YaCTHYIO XXU3Hb.

MpvHMMasa BO BHUMaHME cneundunky AaHHOro MPaBoOBOro MHCTUTYTA, HE NMO3BOJIAIOLLYO PacNpPOCTPaHUTb Ha
perynmpyemMble UM OTHOLLIEHMA OENCTBYIOLLLEE 3aKOHOAATENbCTBO B YacTW, NpeayCMaTpmBaloLLLEeN
OrPaHUYeHUs rpak4aHCKON AeecnocobHOCTH, NCNONbL3YS B TOM YUC/1e aHAIOrNo 3aKOHa WaW npaea, u
MCX0AS U3 TOro, YTO CaMa no cebe BO3MOXKHOCTb NPU3HAHMA FpaXkaaHWHa HeaeecnocobHbIM BCIeACTBME
NMCUXMNYECKOro pacCTPONCTBa He NpoTUBoOpednT KoHCTUTYumn Poccniickon depepaunn, MOCKOJIbKY
HarnpaB/ieHa Npe)k[e BCEro Ha 3aluTy ero CObCTBEHHbIX NPaB N 3aKOHHbLIX MHTEPECOB, KOHCTUTYLIMOHHBIN
Cyn Poccuinckon ®epepaumm - B Lenax obecneveHns 6anaHca KOHCTUTYLMOHHO 3HAYNMbIX MHTEPECOB U
HeOoMyCTMMOCTM HapyLIEeHUs npaB 1 cBoboa ApYrux ML Npu oCcyLLeCcTBAEHUN NpaB 1 cBobog Yenoseka u
rpaxgaHuHa (ctatbsa 17, 4acTb 3, KoHCTUTyumn Poccninckon degepaumm) - CHMTaeT BO3MOXKHbBIM,
PYKOBOACTBYSCb MyHKTOM 12 4acTu nepBon cTaTbh 75 PefepanbHOro KOHCTUTYLIMOHHOMO 3akoHa "0
KoHcTuTyumoHHom Cypne Poccuiickon ®egepaummn”, onpeaennTsb CAenywmin nopagok NCNoJHEHNS
HacTosLero NocTaHoOBNEHNUS.

defepanbHOMY 3aKOHOAATENIO HAOJAEXNT - Mcxoas u3 TpeboBaHun KoHCTMTYUMmM Poccminckon ®epepaunm
N C y4eTOM HacToswero MoctaHoBneHNs - B Cpok Ao 1 sHBaps 2013 roga BHECTU M3MEHEHUA B
AENCTBYIOWNA MEXaHW3M 3aLllUTbl MPaB rpa)kgaH, CTPafaloLwmnx NCMXNYeCKMMmM pacCTPoNCTBaMu, B TOM
4yncne B YaCTW OKa3aHUS UM HeOBX0AMMON NOALEPXKKM B peann3aunm rpakaaHCKnxX npas n 06s3aHHoOCTEN,
KOTOpble N03B0NAAN Bbl CyAy Y4MTbIBaTb CTENEHb HapyLIeHNS CMOCOBHOCTN TakMX FpaxKaaH NoHNMaTb
3Ha4YeHue CBOMX AeNCTBUIN UAN PYKOBOANTb MMMN B KOHKPETHbIX Chepax XU3HeaesTeNbHOCTN 1 B
MaKCUMaJIbHOM CTEMEHN rapaHTMpoBaan bbl 3alWMTy UX NMpaB U 3aKOHHbLIX MHTepecoB. Bnpeab Ao
BCTYMJIEHWUS B CUJY HOBOIO NMPaBOBOro peryJsiMpoBaHns B3aMOCBSA3aHHbIe MOJIOXKEHNUS MYHKTOB 1 1 2
cTaTbn 29, nyHKTa 2 cTaTbn 31 1 cTaTbn 32 'K Poccninckon Pegepaumm nognexaTt NPUMEHEHNIO B HbiHE
aencreytowen pegakumm. CooTBETCTBEHHO, CyaebHble MOCTaHOBNAEHNS, BbIHECEHHbIE B OTHOLLEHUN
3a8BUTENbHNULBI MO HacToALWeMY aeny rpaxaaHku U.b.[1enoson, - y4nTbiBas, 4TO ee NPaBoOBOMA CTaTYC Kak
Jimua, NpU3HaHHOro HepgeecnocobHbIM, ABAAETCS POPManbHO HE OrpaHNYEHHbIM MO BPEMEHU, - AOJIKHbI
ObITb MepecMoTpeHbl MUMEHHO Ha OCHOBE YCTAHOBMIEHHbIX (hefepasibHbiM 3aKOHOA4ATe/IeM KPpUTEPUEB, C TEM
4yTO6bI ONPeneMTb COPa3MePHOCTb 00YCIOBNIEHHbIX 3TUM CTaTyCOM OrpaHUYeHUA CTENEHN MMEIOLLErocs y
Hee HapyLleHns cnocobHOCTM MOHUMATL 3HAaYeHNe CBOMX OENCTBUIA NAN PYKOBOANTb UMW B KOHKPETHbIX
chepax XunsHenesTeNbHOCTN.

icxoas 13 N3N0XXKEHHOro 1 PYKOBOACTBYACH YaCTblo BTOPOW CTaTbh 71, cTaTbamn 72, 74, 75, 78, 79 n 100
denepanbHOro KOHCTUTYLIMOHHOIO 3akoHa "O KoHcTuTyumoHHoM Cyae Poccunckon ®epepaunn”,
KoHCcTuTyumoHHbin Cy g Poccminckon ®epepaumnm

NMOCTAHOBMWIJ:

1. MNpun3HaTb B3aMOCBSA3aHHbIE MOJIOXKEHMA NMYHKTOB 1 1 2 cTaTbn 29, nyHKTa 2 cTtatbn 31 1 cTaTbn 32 MK
Poccuinckon ®egepalmm COOTBETCTBYOLWUMN KOHCTUTYUMK Poccuinckon ®egepaum NoCTO/bKY, MOCKOJbKY
OHW HanpaseHbl Ha 3aLLMTYy NPaB U 3aKOHHbIX UHTEPECOB FpakaaH, KOTOopble BCAeACTBME NCUXNYECKOrO
pPacCTPONCTBA HE MOrYT NOHMMaTb 3Ha4YeHUs CBOUX AENCTBUN UNN PYKOBOAUTb UMK, @ TaKXe Ha
obecneyeHne npas 1 cBobO APYruX ML N OXPaHY UHbIX KOHCTUTYLMOHHO 3HA4YMMbIX LLeHHOCTEN.

2. MNpr3HaTb B3aMMOCBA3aHHbIE MONOXKEHNA NYHKTOB 1 1 2 cTaTbmn 29, NyHKTa 2 cTaTbk 31 1 cTaTbmn 32 MK
Poccuinckon degepalimm He COOTBETCTBYOLWMMM KoHCTUTYUMn Poccuinckon ®epepaumn, ee ctatbsam 15
(4acTtb 4), 19 (yactn 1 n 2), 23 (4acTb 1), 35 (4acTb 2) 1 55 (4acTb 3), NOCTONLKY, MOCKOJIbKY B
[AENCTBYIOLLEN CMCTEME MPaXkAaHCKO-NPaBOBOro pPeryJimpoBaHns He NpefycMaTpuBaeTCs BO3MOXXHOCTb
AnddepeHumnaLmm rpaxx4aHCKo-NpaBoBbIX NOCAEACTBUN HAMYNS Y FPaXX AaHUHA HapyLIeHNs NCUXNYECKNX
(OYHKLMIA NPU peLleH BONPOCa 0 NPU3HaHUN ero HefeecnocobHbIM, COpa3MepHbIX CTEMEHU
(haKTNYECKOr0 CHMXXEHUSA CMOCOBHOCTM MOHUMATL 3HAaYeHNe CBOMX OENCTBUIA MU PYKOBOAUTbL MMM,

3. ®enepasbHOMY 3aKOHOLATENO HAANEXUT - B COOTBETCTBUM C TpeboBaHUAMU KOHCTUTYLMUN Poccuinckon
depfepaumm 1 € y4eToM HacToswero NoctaHoBeHMS - B CPOK 80 1 aHBapsa 2013 rofa BHeCTH
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HeobxoanMble U3MEHEHUS B AeNCTBYIOLLEE MPaXJaHCKO-NPaBOBOE PerynpoBaHune B Liensax Hanbonee
MOJIHOW 3aLUMUTbl MPaB U MHTEPECOB FpakAaaH, CTpagatownx NCUXNYECKMMIU PacCTPONCTBaAMM.

Bnpenab 80 BCTYMJIEHUS B CUJTy HOBOIO NPaBOBOro peryJivpoBaHns B3auMOCBSA3aHHbIE MOJIOXKEHUS MYHKTOB
1wn 2 cTtaTtbn 29, nyHkTa 2 ctaTbn 31 1 ctaTbm 32 TK Poccuinckon ®egepauunmn nogne)xxat NPUMEHEHNIO B
HblHE OENCTBYIOLWWEN pefakuunm.

CynebHble NOCTAaHOBNEHNS, BbIHECEHHbIE B OTHOLLEHUW FpaxdaHky denoBon ipnHbl BOPMCOBHbI, AOJIKHbI
ObITb MepecMoTpPeHbl Ha OCHOBE HOBOIO NMPaBOBOr0 PEryNPOBaHUS.

4. HacTtosulee MoCTaHOBAEHNE OKOHYATESIbHO, HE NOANEXMNT 06)Ka/IoBaHMIO, BCTYMNaeT B CUy HEMEAJIEHHO
nocJie NPoBO3rnalleHns, AeNCTByeT HENOCPEACTBEHHO 1 He TpebyeT NOATBEPXXAEHUS APYrUMK OpraHamu
N [O/KHOCTHBIMU ANLAMMN.

5. HacToswiee MNocTaHOBAEHNE NOANEXUT HE3aMeAIMTENbLHOMY 0nyb6anKoBaHMio B "PoccnMinckol rasete" u
"CobpaHunm 3akoHodaTenbCcTBa Poccuinckon ®epepaummn”. NMoctaHoBAeHNE A0/KHO BbITb 0Ny6ANKOBAHO
Takxe B "BecTHuke KoHcTutyumoHHoro Cyaa Poccuinckon ®enepaunn”.

KOHCTUTYLMOHHBLIN Cy 4

Poccuinckon ®egepaumm

N 15-M

MHeHue

cyZbu KoHcTuTyumnoHHoro Cyna Poccuiickon ®efepavmm

.AXXKunuHa

B cooTBETCTBMM CO CTaTben 76 PefepanbHOro KOHCTUTYLMOHHOMO 3akoHa "O KoHCTuTyumoHHom Cyne
Poccuinckon ®egepaummn” 3a8Bas10 0 HaCTUYHOM Hecornacum ¢ MNMocTaHoBneHmeM KoHcTuTyumoHHoro Cyna
Poccuinckon ®Pegepaunm ot 27 noHsa 2012 roga N 15-1 no geny o NnpoBepke KOHCTUTYLMOHHOCTMN MYHKTOB
112 cTaTbn 29, nyHKTa 2 cTaTbyh 31 1 cTaTbm 32 K Poccuinckon ®epepaunm B CBA3M € Xanobon
rpaxgaHku .b.[lenoso nNo cnenyowmm 0CHOBaHMAM.

1. laHHOe feno paccMoTpeHo KOHCTUTYLUMOHHBIM Cynom Poccuinckon ®efepalimm He B NOpsaKe
abcTpakTHOro 3anpoca, a no »xanobe rpaxxaaHku U.b.[lenoBon Ha HapyLLUeHNe ee KOHCTUTYLMOHHbIX MpaB
NPUMEHEHNEM CYL0M OCMOPEHHBIX 3aKOHOMON0XEHMI (CTaTba 125, YacTb 4, KOHCTMTYuUMn Poccninckon
®epepaumnm, rnasa Xll degepanbHOro KOHCTUTYLMOHHOMO 3akoHa "O KoHcTuTyumnoHHoM Cyae Poccuiickom
depepaumn"). MNpn 3T70M B )Xanobe He TONLKO HE OCMAPUBAETCS NPEeaYCMOTPEHHbIA 3TUMK
3aKOHOMONOXKEHNAMU UHCTUTYT KakK TaKOBOW, HO MPSMO YKa3blBAeTCH Ha HaM4Me KOHCTUTYLUOHHO
onpaBAaHHON L B 3aKPEenJIEHHOW 3aKOHOM BO3MOXXHOCTMW OFPaHUYeHNA NpaB rpakaaHunHa, He
CcnocobHoro BCNIeACTBME NCUXMYECKOr0 PAaCCTPONCTBA MOHUMaTb 3HAYEHNE CBOUX OENCTBUN UK
PYKOBOAMTbL UMW, NOCPEACTBOM MPU3HAHUA €ro HefleeCnoCobHbIM 1 YCTaHOBEHUS Ha HUM OMeKN.
COOTBETCTBEHHO, B HEl CTaBUTCS BOMPOC O MPU3HAHUM OCMOPEHHbIX 3aKOHOMOJI0XKEHUN
HEKOHCTUTYLMOHHBLIMW NINLWb B TOW YaCTU, B KaKOW OHW He npeaycMaTpuBaloT anddepeHunaumnm
NnoCcneaCcTBMIN UMEIOLLEr0Cs y rpaXkAaHHa HaPYLLEHUS MCUXNYECKMX YHKLNA, COPa3MepPHbIX CTeMNeHM
(HaKTUYECKOr0 CHUXKEHMNS CNOCOBHOCTN NOHNMATb 3HaYeHMEe CBOMX LENCTBMIA UK PYKOBOAUTbL NMU.
iIMeHHO 3T0, N0 MHeHuto .b.[lenoBoi, C y4eTOM XapakTepa MMEeKLEerocs y Hee NCMXn4eckoro
paccTpONCTBa U NPUBENIO K HapYyLUEHWIO NpaB, B YaCTHOCTW NpaBa pacnops»aTbCs CBOEN NeHCUeNn ans
COBEpPLUEHNS MeNKUX BbITOBLIX CLEOK.

Mpwn Takmx 06CTOATENBCTBAX COAEPKALLMINCS B MYHKTE 1 pe30J0TMBHOM YaCTW HACTOALWENO
MoCTaHOBNEHNSA BbIBOA, O KOHCTUTYLMOHHOCTY OCMOPEHHbIX 3aKOHOMOIOXEHWI NMOCTO/bKY, MOCKOSIbKY OHU
HanpaBJ/ieHbl Ha 3aLUMNTY MPaB U UHTEPECOB FpaK4aH, KOTopble BCNeACTBMNE MNCUXNYECKOro pacCTPONCTBa
He MOryT MOHWMaTb 3Ha4YeHMs CBOMX AENCTBMIA NN PYKOBOAUTbL MMU, @ TakXKe Ha obecneyeHne npas u
csobof Apyrux AnL, 1 0XpaHy MHbIX KOHCTUTYLMOHHO 3Ha4YMMbIX LLleHHOCTern, caM no cebe coBepLueHHO
04eBUAHBIA 1 6ECCNOPHbLIN, NPeACTaBNAETCA HEONPABAAHHO MO3ULIMOHNPOBAHHBLIM Ha POJib
CaMOCTOATEIbHOr0 UTOrOBOro pesyJsibTaTa pacCMOTPeHWs Aena. B KOHTeKCTe paccMaTpruBaeMoro aena u ¢
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Y4ETOM KOHEYHOro BbiBOZA O NpU3HaHuMK no »kanobe N.b.[lenoBo 0CNopeHHbIX 3aKOHOMOJIOXKEHWI He
COOTBETCTBYOWMMN KOHCTUTYUUN Poccminckon depepauum oH MMEeT 3HaYeHne Nnb ans obuien
XapaKTepMCTUKN B MOTMBMPOBOYHON 4YaCTM COOTBETCTBYIOLLEr0 NPaBOBOro MHCTUTYTaA, Urpas B CUCTEME
aPryMeHTOB POJib IOrMYeCcKoro 060CHOBaHNS hOPMYANPOBKM KOHCTUTYLMOHHLIM Cya0oM POCCMInCKOW
defepaunm NyHKTa 2 pe30al0TUBHON YacTu MoCTaHOBAEHNS.

JaHHas popMynnpoBKa COLEPXKUT He TONbKO NTOrOBbIN BbIBOL O HEKOHCTUTYLMOHHOCTY NPOBEPEHHBIX
KoHCcTuTyLmoHHbIM CyaoM Poccuinckor ®epepaLi 3aKOHOMON0XKEHUIA, HO 1 B CKPbITOM BUAE BbIBOA, 06 1X
KOHCTUTYLMOHHOCTW B OMNpeLesieHHOM acnekTe, MOCKObKY OHU MPU3HaHbl He COOTBETCTBYOLWUMNA
KoHCTuTyumn Poccuinckon ®epepaumm b NOCTONbKY, MOCKOJLKY B AENCTBYIOLLEN CUCTEME NPABOBOIoO
perysvpoBaHus He npefycMaTpUBaeTCs BO3MOXHOCTb AnddepeHLnaLny rpaxx LaHCKo-NpaBoBbIX
NoCNeACTBMI HANNYUA Y FTPpaXKAaHWHA HapyLWeHNs NCUXUYECKNX (PYHKLIA MpK peLleHnn Bonpoca o
NpW3HaHWKN ero HefeecnoCobHbIM, COpasMepHbIX CTENeHN PaKTUYECKOr0 CHXKEHUS CNOCOBHOCTM
NMOHMMaTb 3Ha4YeHMe CBOUX AENCTBUA N pyKoBOAMTb UMU. COOTBETCTBEHHO, OHW KOHCTUTYLMOHHbI B TOM
acnekTe, B KakoM Ana obecneyvyeHns Ha3BaHHbIX B NyHKTe 1 pe30noTUBHON YacTu MocTaHOBAEHNS
KOHCTUTYLIMOHHO 3HA4YMMbIX LLEHHOCTEN YCTaHaBANBAOT BO3MOXKHOCTb NPU3HaHNA HeLeecnoCobHbIM
TaKoro rpaxkaaHuHa, cTeneHb HapyLleHns NCUXUYeCKnX PYHKLUA KOTOPOro TakoBa, YTo UCKoYaeT
yKa3aHHyto AnddepeHLnanmnio B CBA3MN C yTPaToON CNOCOOHOCTM OTAaBaTh OTHET CBOMM AEWCTBUSAM UK
PYKOBOAWNTb UMK, VIHOE NOHMMaHMe NyHKTa 2 pe30iTMBHON YacTu [oCTaHOBAEHNA BCTYNaeT B
Jlornyeckoe nNpoTMBOpeYme C ero cofepXxaHneM, B3aMMOCBA3aHHbIM C OCHOBHbIMU MOJIOXKEHUAMU
MOTMBUPOBOYHOM YaCTK, N HE COrNacyeTcs C CaMOM CYLLIHOCTbIO MPaBOBOWN CMCTEMbI Poccuinckom
®epepaumm, B KoTopon KoHCTUTYLMA Poccunckon ®efepaumm, NpusHatoLwas 1 rapaHTupyoLwas npasa u
cBoboAbl YenoBeKa ¥ rpa)kaaHnHa CorlacHo obLLenpru3HaHHbIM NPUHLAMNAM 1 HOPMaM MeXAYyHapo4HOro
npasa, UMeeT BbICLLIYIO IOPUANYECKYIO CUITY U NpsAMOoe aencTeue (ctaten 2, 15 1 17).

2. MomelLeHNe NPOMEXYTOYHOrO MO CBOEN CYyTW U BTOPOCTEMNEHHOr0 B JAaHHOW NPaBOBON CUTYyaLMK BbiIBOAA
0 KOHCTUTYLMOHHOM acrneKTe OCMOPEHHbIX 3aKOHOMOJIOXKEHUI B PE30JIIOTUBHYI YaCTb He Bbi3biBaJIo Obl
0CobbIX BO3paXKeHun, ecnm 6bl ITOMY 06CTOATENLCTBY B MYHKTE 5 MOTUBMPOBOYHON YacTu MOCTaHOBAEHNS
1 B MYHKTE 3 ero pe3osIloTUBHOM YacTu He Bbl10 MpruAaHo onpeaenstollee 3Ha4eHne Npu yCTaHoBAEHNN
nopsgka MCnosHeHns NPUHATOro KoHCTUTYuUnoHHbIM CyaoM Poccuinckon depepaunm peleHus. Mpuyem,
BOMPEKM JIOrMKe 0CTaIbHON MOTMBUPOBOYHOMN HacTy U COAEPXAHUIO MyHKTa 2 Pe30/I0TUBHON YacTu,
npeanonaratowmx Npn3HaHne HefeecnoCobHbIM INLLb TaKOro rpaXkAaHuHa, CTeNeHb HapyLleHns
NCUXNYECKUX DYHKLIMIA KOTOPOr0 UCK0YaeT BO3IMOXHOCTb AnddepeHLnaLmm B CBA3M C yTpaTou
CrnocobHOCTM 0TAaBaTb OTYET CBOMM OENCTBUAM WU PYKOBOAUTL UMK, KOHCTUTYLMOHHBIN Cya Poccuinckonm
®epepalimm C ONOPON Ha BbIBOA, ee MyHKTa 1 0 KOHCTUTYLNOHHOCTY OCMOPEHHbIX 3aKOHOMOJI0XKEHUN
n3bpan Takon cnocob NCNoNHeHNs, KOTOPbLIA NPOSIOHTNPYET AeNCTBME OCNOPEHHbIX HOPM B UX
npaBoHapyLUaloLLEeM acrneKkTe.

TakK, yCTaHOBUB (hedepanbHOMY 3aKoHoAaTeNto cpok Ao 1 sHeapsa 2013 roga As19 BHECEHUS U3MEHEHUI B
LENCTBYIOWNA MEXaHW3M 3aLUUTbl MPaB rpa)kgaH, CTpajatowmx NCUXnYeCKUMmn paccTponcTeamu,
KOHCTUTYLMOHHBIN Cya Poccminckon denepaumm ykasas, 4To Bnpedb L0 BCTYMJIEHUS B CUJTy HOBOIO
NpaBOBOro peryiMpoBaHns 0CMOPEHHbIE 3aKOHOMO0XKEHUS (HECMOTPA Ha UX NpU3HaHUe
HEKOHCTUTYLMOHHBIMI 1 HapyLUAoLWMMKN NpaBa 1 cBoboabl rpaXkAaH) noanexaT NPUMEHEHUIO B HbIHE
LencTBylolWen pefakLmm. Bo B3anMocsa3n ¢ NoOA0XKEHMEM, COrNaCHO KOTOPOMY CyaebHble MOCTaHOBAEHNUS
no geny W.b.[lenoson (no o6cToATeNnsCTBaM Aefa SBHO He OTHOCALLENACA K ANLaM, UMEIOLWUM TaKyio
CTeneHb NCUXMYECKOro PacCTPoNCTBa, KOTOopas He TpebyeT AnddepeHLnaLmm ero rpa>kAaHcKo-NPaBoBbIX
NnocneacTBMiN) NOANEXaT NepecMoTPy MMEHHO Ha OCHOBE HOBOIO MPaBOBOr0 PeryanpoBaHuns, 3To
O3Ha4aeT, 4YTO [0 BHECEeHUS N3MeHeHW B 3aKOHOAaTeIbCTBO B3aMMOCBA3aHHbIe HOPMbI MYHKTOB 1 1 2
CTaTbm 29, nyHKTa 2 cTaTbk 31 n cTatbu 32 'K Poccuinckon depepaLimm nognexaTt NPUMEHEHUIO Tak, Kak
OHW BbIIM MPUMEHEHDI B €€ fene.

besoTHocMTenbHO K 06cToaTenscTBaM fena U.b.[lenosBon cnefyeTt 3aMeTUTb, YTO NpaBoHapyLlaoLwme
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nocneacTemsa NoAobHOro NcnosiHeHUs pelleHnin KoHcTuTyumoHHoro Cyna Poccuinckon ®enepauun
3HAYUTENbHO YCMIMBAKOTCA PacnpoCTPaHEHHOW NPaKTUKON HECBOEBPEMEHHOI0 BHECEHNSI HEOBXOANMbIX
N3MEHEHWUN B 3aKOHOAATEIbHOE perynnpoBaHune, B TOM YUC/e 1 B C/lyYasx NpefoCcTaB/ieHMsa 3aKoHoAaTeNto
LOMNOJIHATESIbHOr0 BPEMEHM MO CPABHEHUIO C YCTAaHOBJIEHHbIM 3aKOHOM CPOKOM, Kak 3TO NpeayCcMOTPEHO 1
HacToAwwmM MocTaHoBNeHMEM, Mo AaHHbIM MUHMCTEPCTBa CTULNN Poccuinckon ®epepauim, no
COCTOSAHMIO Ha 8 uioHA 2012 roga n3 121 peweHns KoHcTuTyumnoHHoro Cyaa Poccuinckon ®epepauum,
NpuHAaTbIX ¢ 1992 roga, 3aKoHoA4aTeNIeEM peann3oBaHo Aulb 70 pelleHnid, a 51 pelweHmne no-npexxHemy
TpebyeT NpUHATMA 3aKOHOAATENbHbIX aKTOB.

3. Mexnay TeM yCTaHOBJ/IEHHbIN MOPAAOK NepecMoTpa AeNl B TaKuxX C/yvasnx, Kak v NpuMeHeHue B
NpaBoMNpUMEHUTENbHON NPaKTUKe No APYrMM aHanorM4yHbLIM Aenam npaBoBbIX NO3MLUIA KOHCTUTYLMOHHOMO
Cyna Poccunckon ®efepalumm He npefnonaraloT OXKUAAHUSA NPaBonpuMeHUTeNeM NPpUHATUSA HOBOIO
perynmpoBaHmsa B3aMeH HOPM, AUCKBaINMULMPOBaHHbLIX MOCTaHOBAeHNeM KoHCTUTyumoHHoro Cyaa
Poccninckon ®degepaunn: OHO BCTyMaeT B CUYy HEMEAIEHHO MOC/IE NMPOBO3rialleHns, AenCcTByeT
HenocpeaCcTBEHHO U He TpebyeT NOATBEPXXAEHUS APYrMMU OpraHaMmn 1 OOJHKHOCTHLIMU INLaMK; MpK
BO3HWKHOBEHUN B pe3y/ibTaTe paspelleHuns aesa npobena B NpaBoBOM PEryiMPOBaHNA A0 MPUHATUSA
HOBOIr0 HOPMAaTMBHOIO akTa HeMnoCpeaCTBEHHO NpuMeHseTcs KoHcTuTyunsa Poccminckon ®epepaumnm,
npasoBas no3muma KoHcTuTyumoHHoro Cyaa Poccuinckon ®epepaumnm, BbipaXkKeHHas B MOCTaHOBEHNMN,
NOANEXUT y4eTy NpaBoNpPMMEHUTENIbHbIMW OpraHaMy C MOMEHTa ero BCTYrJeHns B cuny (ctaTbs 79
defepanbHOM0 KOHCTUTYLIMOHHOMO 3aKoHa "O KoHcTuTyumoHHoM Cyae Poccuinckon ®epepauuun”). B
cnyyae NpU3HaHMA No UTOram paccMoOTPEHNA Xanobbl Ha HapyLleHne KOHCTUTYLMOHHbIX Npas 1 cBobog
rpakaaH 3akoHa Inbo OTAeNbHbIX €ro MNO0XKEHWNI HE COOTBETCTBYOLWMMN KOHCTUTYLMN Poccuinckonm
depfepaummn Leno 3adBUTeNs NOAJEXMNT NepecMoTpy B 06bIYHOM nopsake (4acTb BTopas ctatek 100
®enepanbHOro KOHCTUTYLUMOHHOIO 3akoHa "O KoHcTuTyumoHHom Cyae Poccuinckon ®egepauun').
Mpobenbl B NpaBe BO3HMKAIOT HE TOJIbKO B Cly4asx NpusHaHua KoHCTUTYUuoHHbIM Cyaom Poccuiickom
denepaumm HOpMaTUBHbIX aKTOB NpoTMBOpeYdaLUnMn KoHcTutyumnn Poccuinckon ®epepaummn. X Hann4dme
ANa cynebHon NpakTUKK He PefKOoCTb, MPX 3TOM OTCYTCTBME 3aKOHa, PErYNPYIOLLEr0 KOHKPETHbIE
obLecTBEHHbIE OTHOLLEHNS, He 0CBODOXXAAeT Cyabl OT BbIHECEHWSA PELUeHNI 0 3alUTe HapYLLEHHbIX NpaB
COOTBETCTBYHOLMX CYy6GBEKTOB CyA0NPOM3BOACTBA. PaspelleHne oena B Taknx ciydasax TpebyeT He
0XXWAaHUS BOCMOAHEHNA npobenia B MPaBOBOM PEryiMpoBaHnn 3aKoHOAATENeM, a Wb LOMNOJHUTENbHbIX
AENCTBUIA Cyaa No NPMMEHEHNIO NMPaBa Ha OCHOBE aHaJIorMM 3aKoHa, CybCManapHOro NMPUMEHEHNS HOPM
WUAKN aHasnorum rnpasa.

BocnosiHeHne npobenos B 3aKOHOAATENbHOM peryanpoBaHmm obLweCcTBEHHbIX OTHOLIEHWI, KaK 1
npaBoNpMMEHEHNE B LiesIoM TpebyloT OT CyA0B y4eTa HOPMaTUBHOIO e4MHCTBA POCCUINCKOro NpaBa, B
cmcteme KoToporo KoHcTuTyumns Poccninckon Genepaunn MMeET BbICLLYIO OPUANYECKYIO CUY 1 NpsMoe
LeNCcTBUe. B TaKOM 3HaYeHUUN cinefyeT NOHNUMaTb U NOJIOXKEHUe YacTu YeTBEPTON CcTaTbh 79
depnepanbHOro KOHCTUTYLMOHHOMO 3akoHa "O KoHcTuTyumnoHHoMm Cyne Poccuiickon degepaunn” o TomM,
YTO NPV BO3HUKHOBEHUU B C/ly4ae NPU3HaAHNA HOPMATMBHOIO akTa HEKOHCTUTYLIMOHHBLIM npobena B
NPaBoOBOM peryJsiMpoBaHun SO NPUHATMA HOBOrO HOPMaTUBHOIO akTa HEMoCcpeaCTBEHHO MPUMEHAETCS
KoHcTuTyuma Poccunckon ®epepaumn. MNpun 3ToM, ABAASCH YaCTHbIM C/ly4aeM NpPaBoONpUMEHEeHNS Kak
TaKOBOro, OHO AO/IHKHO MPUMEHSATHCSA CyAaMmi B COBOKYMNMHOCTU C 06LIMMI NpaBuiaMun BOCMNOJIHEHUS
npobenos B Npase.

B paHHOM YaCTHOM CJly4ae HenocpeaCcTBEHHOE MPUMEHEHNE KOHCTUTYLIMOHHBLIX HOPM obneryaeTcs Tem,
YTO X TOJIKOBAHME KacaTeslbHO COOTBETCTBYIOLLEN CMOPHON CUTYaLUN yXKe AaHO KOHCTUTYLNOHHbLIM
Cynom Poccuinckon ®egepaumnm B CBoOEM pelleHnn. OQHaKo 1 B OTCYTCTBME TaKoro peLleHns cyabl 0ba3aHsl
pa3pellaTb efla B COOTBETCTBUMN C TpeboBaHUAMM NpaBa, HEMOCPEACTBEHHO NPUMEHSAS NpU
HeobXxo0aMMOCTIN 4114 3aLUNTbl KOHKPETHOro NpaBa KOHCTUTYLIMOHHbIE HOPMbI (CTaTbs 15, YacTb 1,
KoHCcTuTyumm Poccuinckon ®epepaumm, 4actb 3 cTaTbl 5 PegepanbHOro KOHCTUTYLMOHHOIO 3aKoHa oT 31
nekabps 1996 roga N 1-OK3 "O cypebHon cucteme Poccuinckon ®enepauun”). OCHoBononaratowmm gns
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CyZl0B NMpu NPeo0NeHNN KOJIIM3NIA B HOPMAaTUBHOM PEryJIMpoBaHUN 1 BOCMOJHEHMM Npobenos B Npase
A0/MKHa ObITb 3alMTa npaB 1 cBobOA YenoBeKa W rpaXkaaHnHa, KOTOpbIE Kak BblCLIas LEHHOCTb
LENCTBYIOT HENOCPEACTBEHHO, ONPEAENAOT CMbIC/, COAEP)KaHNe 1 MPUMEHEHNE 3aKOHOB, AeATEeIbHOCTb
BCex BeTBew nybnnyHom BnacTu n obecneynsatoTcs npaBocyanem (ctatbmn 2 1 18 KOHCTUTYL MU PoCCMINCKON
depnepaumm).

B cBsi3un xe c obcTossTenscTBamun aena W.b.[lenosoi, KoTopas COrnacHo peLleHnto Cyaa BCaencTemne
HaJIM4NS y Hee NCUXMYECKOro pacCTPONCTBA HE MOXKET 0TAaBaTb OTYET CBOMM OENCTBMAM U PYKOBOAMUTb
UMW Wb B ONpedeneHHbIX chepax CounanbHOM XNU3HW, BPAA nn BoobLle nmeeTcs He0bXoAnMOCTb
npeoaoneBaThb Kakon-nnbo npoben B NpaBOBOM peryanpoBaHUN, ecsiv NPUMEHUTb OCMOPEHHbIE HOPMbI B
COOTBETCTBUM C NOAJIMHHBIM CMbIC/IOM MYHKTa 2 pe30/t0TUBHOWN YacTu MNocTaHoBAEHUA. Kak BEPHO yKa3an
KoHCTuTyumMoHHbIN Cya Poccuiickonn Pepepauny B ab3aLie NepBoM NyHKTa 5 ero MOTMBMPOBOYHOM YacTw,
Npu3HaHne rpaXhaHnHa HeeecnocobHbIM - NCX0AS M3 BEPXOBEHCTBA KOHCTUTYLMN Poccuinckon
depnepaumm, NpropnTeTa 06LLENPU3HAHHBIX MPUHLXMOB N HOPM MEXAYHapPO4HOro NpaBa u
MeXAYyHapoaHbIX 40roBopoB Poccminckon ®epepaum - [OMKHO MMETL MECTO B TEX C/lyYasX, KOrga nHble
Mepbl 3aLLNTbl €r0 NPaB N 3aKOHHbIX MHTEPECOB 0Ka3blBaOTCA HEAOCTATOYHbIMU,

4. MonoxeHune YacTu BTopon ctatbn 100 PefepaibHOr0 KOHCTUTYLLMOHHOMO 3aKoHa "O KOHCTUTYLVNOHHOM
Cyne Poccunckon ®egepaumm” o nepecMoTpe Aesa B 06bIYHOM NopsaaKe NPUMEHUTENbHO K Aeny
W.5.[lenoBoi 03HavyaeT, 4TO NPUHATLIE MO HEMY NMOCTAHOBMIEHNS CyA0B O6LLEN IOPUCANKLIN NoaNeXaT
nepecmoTpy B NopsiaKe, NpeaycMOTPEHHOM ["paXKAaHCKUM NpoLeccyanbHbIM KOAEKCOM Poccuinckon
depepaumn. B TevyeHne Tpex MecaLeB CO OHA BCTYNAeHUs B cuny NoctaHoBaeHnss KOHCTUTYLMOHHOMO
Cyna Poccunckon ®epepaumm ot 27 ntoHa 2012 roga N 15-MN (0o 27 ceHTabpsa 2012 rona) oHa Brpase
0bpaTnTbCA C 3aBJIEHNEM O MEPECMOTPE COCTOABLUMXCS PELUEHMIN 0 MPU3HAHUN ee HefeecnocobHown, a
cyZbl 06513aHbl OTMEHUTbL CBOM PELLEHNSA N CHOBA PAacCMOTPETL ee A0 MO NpaBuaaM, yCTaHOBIEHHbLIM
npoLeccyasibHbIM 3aKOHOAATENbCTBOM (CTaTby 392-397 MK Poccuinckon ®epepaumm).

pakOoaHCKMe aena o NPU3HaHWK rpaXkhaHWHa HeleecnoCobHbIM PacCMaTPUBAOTCA MO 06LMM NpaBuaaMm
NCKOBOr0 MPON3BOACTBA C 0COBEHHOCTSAMM, YCTAHOBIEHHbIMY [paXKAaHCKMM NpoLLecCyasibHbIM KOLEKCOM
Poccuinckon ®epepaumm gna gen ocoboro nponsBoacTBa, NpM 3TOM AE0 A0JHKHO BbiTb pacCMOTPEHO U
pa3peLleHo 00 NCTEeYeHNs ABYX MECALEB CO AHA NOCTYMNEHNS NCKOBOIro 3as8BjeHNs B cyh (4acTb nepsas
cTaTbh 154 MK Poccuinckon depepaumm). Bo3MOXXHOCTb NPOASEHNSA NAWN MPUOCTAHOBEHNS TEYEHNS
[LaHHOr0 CPOKa A5 0XKMAaHMSA HOBOr0 MPaBOBOIro peryanpoBaHnsa npoLeccyasbHoe 3aKOHO4ATeNbCTBO He
npenycMmaTpuBaeT. iIHoe HeaOMYCTMMO, MOCKOJIbKY MPOTMBOPEYM0 6bl 0BbIYHLIM MpaBMaaM NPeoaoSIEHUS
npobenos B NpaBe 1 BONPEKMN NpefHa3Ha4YeHno NpaBoCyans feraam3obano bl 0TKas cyda oT 3aWwmThl
HapyLEeHHOro rnpasa rno MOTMUBY OTCYTCTBUSA KOHKPETHOW HOPMbI, PErYJINPYIOLLEN COOTBETCTBYOLNE
OTHOLUEHUS.

Pa3bupaTensCTBO rpaXk BaHCKUX AeN B CyAax AOJDKHO OCYLLECTBAATLCA B CPOKMW, MPEAYCMOTPEHHbIE
(hbenepanbHbIM 3aKOHOM, UX NPOASIeHNe SOMYCTUMO JINWb B CJ1yYasaX Y NOpPSaLKe, KOTopble yCTaHOB/EHbI
paxJaHCKUM NpoLeccyanbHbiM KOAEKCOM Poccuinckon ®enepauuu, Ho B Ntobom cnyyae
CYyA0NpoOn3BOLACTBO LOJ/IKHO OCYLLECTBAATLCSA B Pa3yMHbIA CPOK, MPY ONpefesieHnM KOTOPOro y4nuThiBaeTCs
nepnoa Co AHA NOCTYNJEHNA 3a89BE€HNS B Cy 4 NEPBOA MHCTAHLUN A0 OHSA MPUHATUSA NOCNenHero
cynebHoro nocTaHoBAEHWS NO Oeny; 06CTOATENbCTBA, CBA3aHHbIE C OpraHuM3aLuuneln paboThl Cyaa, a Takxe
pacCMOTpeHMe gesa pa3anyHbiMU MHCTaHUNAMUN He MOTYT MPMHMMATbLCS B KA4eCTBE OCHOBaHMI 4NA
MPEeBbILLEHNS Pa3yMHOro CpoKa Cy4onpon3BoacTBa no aeny (ctatbs 6-1 MK Poccuninckon denepaunn).
MpuBefeHHble NpoueccyalibHble HOPMbl KOHKPETU3UPYIOT NOJOXKEHUS NyHKTa 1 cTaTbh 6 KOHBEHLUN O
3alluTe NpaB Yes0BEKA U OCHOBHbIX CBOBOS - ABAAIOLLENCS COrNacHoO cTaTbe 15 (YacTb 4) KoHCTuTyumm
Poccuinckon ®egepalimm COCTaBHON YaCTbio POCCUNCKON NPaBOBOM CUCTEMbI - O NMpaBe KaX4oro rnpu
onpeLeneHnn ero rpaxx4aHCKNX npas Ha crnpaBeaanBoe pa3bnpaTenbCTBO Aena CyAO0M B pa3yMHbIA CPOK.
Bo3no)xeHune Ha cyp 0693aHHOCTM OXKMAAHUS HOBOIrO MPaBOBOr0 PEryJiMpoBaHns oas nepecMoTpa nena
M.5.[lenoBon He cornacyeTcs C 3TUMK NOJIOXKEHUSMM,
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