Mo neny 0 NpoBepKe KOHCTUTYLIMOHHOCTU NONOXKEHNI NYHKTa 4 cTaTbh 93-4 BlogXXeTHOro kKofekca Poccunckon
®epepaunun, H4acTn 6 ctaten 5 GepepancHOro 3akoHa "O BHECEHUN N3MEHEHUI B BIOA)XEeTHbIN KoAeKC POCCUnCcKon
depepauny B HacTu peryanpoBaHmsa B104)KeTHOro npowecca u NnpuBeaeHnn B COOTBETCTBUE C B104)KETHbLIM
3aKOHOAAaTeNbCTBOM Poccuinckon defepaunm oTAENbHbIX 3aKOHOAATENbHbLIX akTOB Poccuinckon ®epepauymmn’ n ctatbn
116 ®epepanbHoOro 3akoHa "O denepansHom boaxeTe Ha 2007 roa" B CBA3M C 3anpocoM Beicero ApbutpakHoro
Cyna Poccuinckon ®epepaunm

CraTtbsa 93.4. BBegeHa B blog>XeTHbIN KogeKc Poccunckon
dPepnepauuun depepanbHbiM 3aKOHOM OT 26 anpensa 2007 roga N
63-®3 "O BHeceHuu usMmeHeHuun B bloa)keTHbIN KogeKc
Poccumnckon dPepepaumm B HacTU peryaimpoBaHusa 0loo>KeTHOro
npouecca u NnpUMBeAeHUn B COOTBETCTBUE C OI0O)KETHbIM
3aKoHomaTenbCcTBOM Poccunckon depepaumnm otaenbHbIX
3aKoHOAa

B cooTBeTCTBUM CO CTaThen 116 PefepanbHOro 3akoHa oT 19 gekabps 2006 roga N 238-93 'O
dhenepansHom broaxeTe Ha 2007 ron" Ha TpeboBaHus Poccuiickon Peaepaunn no obsa3aTenbCTBaM
(Bkntoyasa TpeboBaHMA NO HEOCHOBaTE/IbHOMY 060rallleHNo N BO3MELLEHNO YObITKOB) IOPUANYECKMX NUL,
cybbekToB Poccuinckon ®epepaunm 1 MyHULMNAAbHBIX 00pa30BaHWiA, BO3HMKLUMM B CBS3U C MPUBIEYEHNEM
Poccuinckon ®epepaumen ueneBbix KpeANTOB (3aMMCTBOBaHMI) UK NPeAOCTaBIEHNEM rOCYy 4apCTBEHHbIX
KpeamToB (CCya) 3a cYeT cpeacTB peaepanbHoro bog)xeta n BHEOOO)KETHBIX CPeACTB, B TOM YnNC/e Mo
obs3aTenbLCTBaM LIeNeBOro (PUHaHCUPOBAHNSA IOPUANYECKMX UL, YCI0BUEM NPeaoCTaBIeHNS KOTOPOro
ABNsMacb nepefada akUMn B COBCTBEHHOCTL Poccuiickon defepaLimm, CKoBas AaBHOCTb, YCTaHOB/IEHHasA
rpaK4aHCKUM 3aKOHOLATeNbCTBOM Poccuinckon ®efepaumm, He pacnpocTpaHaeTcs.

1.1. KOHCTUTYLUMOHHOCTb Ha3BaHHbIX 3aKOHOMOJIOXKEHUI ocnapuBaeTcs Boiclwmm ApbutpakHeiM Cyaom
Poccninckon ®egepaunn B nopsake ctatbh 125 (4acTb 4) KoHCTUTYUum Poccunckon Gepepaunm B CBA3N C
Haxo4sWwmmcs B ero npomssoacTee 3aasneHnem OAO "PocarpocHab" o nepecmoTpe B Nopsake Haa3opa
peweHna ApbutpakHoro cyna BopoHexckon obnactu ot 27 cespand 2009 roga, nocTaHoBAEHMA
JeBATHaLaTOro apbuTpaxKHoro anennsaumnoHHoro cyaa ot 4 nioHs 2009 roga 1 NoCTaHOBEHUS
depepansvHoro apbutpaxkHoro cyaa LleHTpanbHoro okpyra ot 11 asrycta 2009 roaa.

Kak ycTaHoBneHo apbutpaxHbiMu cyaamu, 13 mapta 2000 roga OAO "PocarpocHab" n BopoHexckas
obflacTHas accoumauns KpecTbAHCKMX (hepmepckmx) xo3ancTs "Hruea" 3aknymnam 4orosop
J0JITOCPOYHOIro OUHAHCOBOIO IN3MNHIra, No ycnoBmam kotoporo OAO "PocarpocHab" (nm3mHrogaTenb)
obsa3anock npnobpecTu 3a cHeT BIOAXKETHbIX CPeACTB COrlaCoBaHHbIE CTOPOHaMK [0roBopa 06bEKTHI
Nn3MHra (MaWrHOCTPOUTENbHYIO0 MPOAYKLMIO U NIEMEHHON CKOT), @ BopoHexckasa obnacTHas accounaumns
KPeCTbSHCKUX (hepmepckux) xo3sncTe "Huea" (cybnmnsnHrogaTens) - NPUHATL 0OEKTHI B IN3NHT 1
nepepatb nx B cybnm3unHr, soamectntb OAO "PocarpocHab" Bce MHBECTMLMOHHbIE 3aTPaThl, CBA3aHHbIE C
MOKYMKOW 3TNX 06bEKTOB, U BLIMJIATUTb EMY BO3HarpaXKaeHue.

MockonbKy BopoHexckas obnacTHas accoumaLma KpecTbSHCKUX (hepMepckux) xo3smncTe "Huea" He
MOJIHOCTbIO NCMONHUAA cBoM 06a3aTenbCTBa Mo ykasaHHoMy gorosopy, OAO "PocarpocHab" obpatunnock B
ApbuTpakHbin cyn BopoHexckon 061acTu, KOTOpLIA pelleHnem oT 27 despans 2009 roga NCKoBble
TpeboBaHWA 0 B3bICKaHUN 3a4,0/HKEHHOCTY MO BO3MELLEHMWIO CTOMMOCTY 06EKTOB IM3UHIa U
BO3HArpaXxAeHnsa NM3NHroaaTesNo ya0BAETBOPUA YacTnYHO. OcTaBnssa 6e3 ynosneTBopeHns TpeboaHms
OAO "PocarpocHab" B 4acTu, KacatoLLencs nnaTexen co cpokom ynnatel ¢ 10 anpens 2005 roga no 7
aBrycta 2005 roga, ApbuTtpakHbin cya BopoHexxckon obnacTu oTMeTWA, 4TO 3Tu TpeboBaHms
npenbsasaeHbl N0 UCTeYeHUW YCTaHOBIEHHOr0 cTaTben 196 MK Poccuinickon ®egepalimm CpoKa NCKOBOM
AABHOCTW, O MPYMEHEHUN KOTOPOWN OTBETHYUK 33BN 40 MPUHATUA PELLUEHUS MO Aeny, YTO COrIaCHO NMYHKTY
2 cTtatbyn 199 'K Poccuiickon ®epepaumm 9BNSE€TCS OCHOBAaHMEM /1 0TKa3a B UCKe.
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Hosog OAO "PocarpocHab" o ToM, 4TO Ha TpeboBaHMA, NPeabsABAEHHbIE UM KakK areHToM lNpaBnTenbCTBa
Poccuinckon ®degepaumm oT uMeHn Poccninckon degepaummn, B cuay nyHkTa 4 ctaTbn 93-4 BIOOXKETHOrO
Koaekca Poccuinckon deaepaumm NCKOBas AaBHOCTb He pacnpocTpaHaeTcs, b1 OTKAOHEH apbuTpa)kHbIMK
cynamu anenfiauMoHHON N KaCCalMOHHON MHCTaHLUWIA, KOTOPbIE, OCTaBAsAA peLleHne apbuTpakHoro cyaa
nepBon MHCTaHLMK 6e3 N3MeHeHNs, yKa3aan, YTO B OTHOLEHUN 0693aTeNbCTB, BO3HUKLWNX 40 1 AHBapS
2008 roga, 370 NPaBWJIO NPUMEHSETCS, TONIbKO €CIN HapyLLEHNe COOTBETCTBYOLINX 0653aTeNbCTB
npousowwno nocne 31 nekabpsa 2007 roga.

OnpeneneHnem Boicwero ApbutpaxHoro Cyga Poccninckon ®@enepaunn ot 21 gekabpsa 2009 roga geno no
3asaBneHuto OAO "PocarpocHab" o mepecMoTpe BbIHECEHHbIX apbuTpa>kHbIMU CyamMmn cynebHbIX akTOB B
nopsake Hag3sopa nepefaHo B MNpe3nanym Boicwero ApbutparkHoro Cyna Poccuiickon depepaunn,
KOTOPbIN, NPUAS K BbIBOAY O HAJIMYUW HEOMNPeLeeHHOCTI B BONPOCE 0 KOHCTUTYLMOHHOCTY NoANeXalumx
NPVMEHEHUNIO B JaHHOM [efie MOJIOXKEHNA NyHKTa 4 cTaTbk 93-4 BlogXeTHOro Kogekca Poccuinckonm
®epepaumm, 4actu 6 ctaTbn 5 GefepanbHOro 3akoHa "O BHECEHUN U3MEHEHN B B0 )KeTHbIN KOAEKC
Poccuinckon ®epepalimm B YaCTU perynmpoBaHns 6104XeTHOro npoLecca 1 NpuBeAeHNN B COOTBETCTBUE C
6l00KEeTHbIM 3aKOHOAATEeNbCTBOM Poccminckon ®egepaunm oTAebHbIX 3aKOHOA4ATESIbHbIX aKTOB
Poccuinckon ®epepaummn” n ctatok 116 degepanbHoro 3akoHa "O eaepansHoM broaxeTe Ha 2007 rog",
onpeneneHnem ot 25 ¢espans 2010 roga NproCcTaHOBW HaA30pHOE NPOM3BOACTBO B CBA3M C obpalleHnem
B KOHCTUTYUMOHHbIN Cya Poccuinckon denepaunn.

Boicwnin ApbntpaxkHbin Cyn Poccuinckon ®epepauim NpocuT Npu3HaTb yKa3aHHbIE 3aKOHOMOJIOXKEHUS He
COOTBETCTBYOWMMY CTaTbsM 8, 15 (yacTb 4), 19 (4acTb 1), 46 (yacTb 1) 1 123 (4acTb 3) KOHCTUTYUMK
Poccuinckon ®epepaumm, a Takxe TpeboBaHMAM KOHBEHLMK O 3aLLMTE NPaB YesI0BEKA U OCHOBHbIX cBO6OS,
BbiTeKalLWwmMM 13 rnyHKTa 1 ee ctaTbn 6 1 cTtaTbmn 1 MNMpoTokona N 1. Mo MHeHWIO 3as8BUTENd, NpefoCcTaBnsas
Poccuinckon ®degepaunn npedepeHumnn B chpepe NCKOBOW JABHOCTU, OCMapMBaAEMbIE 3aKOHOMOJI0XKEHNS
HapyLwatoT 6anaHC MHTEpPECOoB rocyaapcTBa U YacTHbIX nL, He obecneymBaloT CTOPOHAM paBHbIe
npoLeccyasibHble BO3MOXHOCTM NPU pacCMOTPEHUN AeNa, He CoaepXaT onpeLeNeHHOCT B OTHOLLEHUN
BMIOB COENOK, Ha KOTOPbIE NCKOBAs LaBHOCTb HE PAacnNpPOCTPaHAETCS, Kpyra Jinl, K KOTOPbIM MOryT
NPUMEHATLCSA HOPMbI O HEPACMPOCTPAHEHNMN UCKOBON AABHOCTW, U BPEMEHW, C KOTOPOrO MCKOBas AaBHOCTb
He MPUMEHSIETCA; KPOMe TOro, NpuaaHne obpaTHOW Cuibl HOpMaM 6104)KETHOI0 3aKOHOAATENbCTBA,
YXYOLWAOWMM NOS0XKEHME AL, NOAYYMBLUNX Ha OCHOBAHWUN FPaXK4aHCKO-MPaBOBbIX CAENO0K BloaXeTHbIE
cpencTBa, HapyLlaeT NPUHL MM NPaBOBOM ONpeaesIeHHOCTU, MOCKOSIbKY Ha MOMEHT BO3HUKHOBEHNS
0643aTeNbCTB B OTHOLWEHWM BI0XKETHbLIX CPeACTB 3TN NLA HE MOrIM NpeaBuaeTb NogobHbie
nocneacTems.

1.2. Kak cnepyet un3 ctaten 74, 101 n 102 ®epepanbHOro KOHCTUTYLIMOHHOIO 3aKoHa "0
KoHcTuTyumoHHoMm Cyne Poccuinickon ®epepaumn”, KoHcTuTyumoHHbI Cya Poccninckon ®epepalimm no
3anpocy cyaa nposepseT KOHCTUTYLMOHHOCTb 3aKOHOMOI0XKEHWI, KOTOPbIE NoAse)xxaT NPUMEHEHNIO B
pacCMaTpMBaEeMOM CYy[OM KOHKPETHOM [Lefie, U NpUHMMaeT NOCTaHOBMIEHNE TOJIbKO MO NpeaMeTy,
YKa3aHHOMY B 3aMpoce, OLeHNBas Kak OyKBabHbIA CMbIC/T 3TUX 3aKOHOMOJIOXKEHWI, TaK 1 CMbICA,
npuaaBaeMbli UM CNOXXUBLLENCA NPaBOMPUMEHNTENbHOM MPAKTUKON, 1 NCXOAS U3 UX MEeCTa B CUCTEME
HOpM.,

Taknm 0bpa3om, npegMeToM paccMoTpeHns KoHCTUTyumoHHoro Cyaa Poccuinckon ®enepauum no
HacToALeMY Aeny SABASIOTCA B3aMOCBSA3aHHbIE MONOXKEHNA NYHKTa 4 cTaTbn 93-4 Blog)XeTHOro Kogekca
Poccninckon ®degepaunmn, 4actn 6 ctatbn 5 PegepanbHOro 3akoHa "O BHECEHUN U3MEHEHUN B Blog)KeTHbIN
Koaekc Poccuinckon ®enepauun B 4aCTu peryampoBaHus 61o4>XKeTHOro npowuecca v NnpuBeaeHnn B
COOTBETCTBUE C BI0A)KETHLIM 3aKOHOAATENbCTBOM Poccminckon deagepauun oTLENbHbIX 3aKOHOAATEbHbIX
akToB Poccuiickon ®epepaummn' n ctaton 116 GepgepanscHoro 3akoHa "O denepansHoM 6ogxeTe Ha 2007
roa" B 4acTu, npeaycMaTpuBatoLLeln, YTO NCKOBAs AaBHOCTb, yCTaHOBJIEHHAA rPpaXKAaHCKUM
3aKoHoaTeNbcTBOM Poccuinckon ®epepaumm, He pacnpocTpaHsaeTcs Ha TpeboBaHMsa Poccuinckon
depepaumm no obg3aTenbCTBAM IOPUANYECKMX JINL, BO3HWKLLMM B CBSA3M C NPeAOCTaB/eHNEM Ha
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BO3BPATHOW 1 (UAK) BO3ME3HOW 0CHOBE BIO[)KETHbIX IEHEXHbIX CPeCTB, BKOYas TpeboBaHMa No ynaaTte
NPOUEHTOB 1 (MNIN) MHBIX NaTeXewn, NPeayCMOTPEHHbIX 3aKOHOM U (1K) 0OFrOBOPOM (CorialleHnem), B
TOM Yuce NPUMEHNTESIbHO K JOFOBOPaM A0JIrOCPOYHOIro (PMHAaHCOBOMO JIM3NHIA B ar pONpOMbILLIEHHOM
KOMIMJIEKCE, N 4YTO AaHHOE NPaBuI0 NPUMEHSAETCS Tak)Ke K OTHOLIEHNSM, BOSHUKLWUM Ao 1 aHBapsa 2008
roga.

2. KoHcTuTyuma Poccuinckon ®enepaumm oTHOCUT OMHAHCOBOE PEryampoBaHne n denepanbHblii 6100XKeT,
a TakKXXe rpa)kaaHCKoe 3aKOHOAATeNbCTBO K NpeaMeTaM BefeHus Poccuiickon Gegepaunm, No KOTOPbIM
NPUHMMAOTCS peaepanbHble 3aKOHbI, UMEKLLne NpsiMoe AeNCTBME Ha BCEN TeppuTopum Poccumnckonm
®epepaumnm (ctatba 71, nyHKThl X", "3", "0"; cTaTbs 76, 4aCTb 1). KOHCTUTYLMOHHO-NPaBOBOE
cogep)xaHne noaHomouun Poccminckon ®egepaLm B 3ToM chepe NPaBOBOro peryanpoBaHns KoppenmpyeT
C YCTaHOBJIEHNEM OCHOB (hefepasbHOM NOMTMKK B 061aCTU SKOHOMUYECKOT0 pa3BuTus PoCCninckon
defepaLumm, TakXe OTHECEHHbIM K BefeHuto Poccuinckon ®epepalmm (CTaTba 71, NnyHKT "e", KOHCTUTYLMK
Poccuinickon ®epepalmmn), 1 C NpoBeAeHNEM eanHON UHAHCOBON NONUTUKM (CTaTba 114, nyHKT "6" YacTu
1, KoHCcTuTYyumm Poccunckon ®egepavinm).

Inckpeuns B Bbibope NpaBoBbIX CPEACTB, KOTOPOM (heaepasnbHbIl 3aKOHOAaTEb pacnonaraeT npu
OCYLLECTBJIEHMM Ha OCHOBE KOHCTUTYLUKN Poccninckon degepaumm GUHaHCOBOIO PEryanpoBaHns,
NO3BONSIET MY Y4UTbIBATb BCHO COBOKYMHOCTb COLIMAIBHO-3KOHOMUYECKUX U NHbIX (DaKTOPOB Pa3BUTUA
Poccninckon ®degepaunm, - TEM CaMbIM, KaK yKa3asl KOHCTUTYLUMOHHbIN Cyn Poccninckon denepaunn B
MoctaHoBsieHUn oT 17 mioHsa 2004 roga N 12-1, HopMbl NpaBa, B TOM Y1cie (PMHAHCOBOIr0, OKa3blBalOT
perynaTuBHOE BO3AEeNCTBME Ha B0 )KeTHble OTHOLWEHUS He camMu no cebe, a B CBA3W C LenaMu
roCcyaapCTBEHHOW 3KOHOMMWNYECKOW MOMNTUKIN, BKJIIOYasA (PMHAHCOBYIO NONUTUKY 1 Blog)KeTHoe
perynmpoBaHme B ero KOHCTUTYLIMOHHO-NPaBOBOM CMbIC/IE.

Mpeponpenensas nuwb 06LMe NPUHLMUMLI OpraHu3aLmMm n GyHKLMOHMPOBaHUS B0 0)KETHOW CUCTEMBI
Poccuinckon ®epepaummn, KoHctntyums Poccminckon ®egepaumm He npeaycMaTpUBaeT HEMOCPeACTBEHHO
KaKoM-11b0 KOHKPETHBIN BapuaHT pa3MeLLeHns B1oa)KeTHbIX CPeacTB, 4TO, 06yCnoBAMBas oNpeaeneHHyo
cBobony YyCMOTpeHUs heaepasibHOro 3aKoHoAaTENS NMPU OCYLLECTBAEHUN (PMHAHCOBOrO PerynpoBaHus,
BMecTe C TeM 0053bIBaeT ero K Co3AaHn0 PUANYECKNX MEXaHN3MOB MOALEPKaHUS MPaBONOPAAKa B 3TOW
chepe, BKOYAs YCTAHOBJIEHNE eMHbIX MOAX0A0B B OTHOLUEHWW LIENEBOI0 UCMOJIb30BaHNSA BI0a>KEeTHbIX
CPeLCTB, B TOM YUC/E C TOYKM 3PEHMSA UX COXPAHHOCTU, @ TakKxXe OTKPLITOCTK, MPO3PavyHOCTU 1
3W(heKTUBHOCTM PAaCX0A0BaHNSA B COOTBETCTBUM C 06LLErOCY AapCTBEHHLIMU LIENSMU.

Ncxopsa n3 nybnmyHoro npefHa3sHaveHns cpeacts blogxeTa Kak hopMbl 06pa3oBaHnNs U pacxonoBaHUA
LEHEXHbIX CPeACTB C Lenblo PruHaHCOBOro obecneyeHmns 3agay n PyHKLMIA rocyfapcTea u MECTHOMO
camoynpasfieHus, pefepanbHbll 3aKOHO4aTeNb 3aKpenu B biogxeTHOM Kogekce Poccminckon ®egepaumm
obwue npmHUMnbI B104)XeTHOro 3akoHoAaTeNbCTBa Poccuinckon Genepauun, opraHnsanmm un
DYHKLMOHNPOBaHMA B104XKeTHON cucTeMbl Poccuinckon depnepauny, NpaBoBoe NoN0XKeHNE CyObEKTOB
6100KETHbIX MPaBOOTHOLLEHWA, OCHOBLI 6104)KETHOIr0 Npouecca N Mex6i04XeTHbIX OTHOLIEHWI B
Poccuiickon ®epepaummn, NopsaoK MCNOSIHEHNSA CyaebHbIX akToB No obpalleHnto B3bICKaHUS Ha CpefCTBa
6looxeToB BloaKeTHOM cncTembl Poccuinckon ®epepaumm, OCHOBaHMA 1 BUAbLI OTBETCTBEHHOCTM 3a
HapyLleHne 6104)KETHOr0 3aKoHoAaTeNnbCTBa Poccniickon depepaunn.

B kayecTBe 0Z1HOro 13 cnocoboB rocyapCTBEHHOIO PEryanMpoBaHns B 06J1aCT SKOHOMUKK 1 (PUHAHCOB
brog)xeTHbIN Kogekc Poccniickon Pegepaunm NCNonb3yeT NpefocTaBieHne 61oa)KeTHbIX KpeanTos, T. €.,
COrNacHO ero CTaTbe 6, JEeHEXHbIX CPeACTB, MPeaocTaB/geMblx 6I0IKeToM ApyroMy 6o KeTy 6104XeTHON
cuctembl Poccuiickon depepaunu, OpUANYECKOMY ALy (3a MCKIOYEHNEM rOCYAapPCTBEHHbIX
(MyHUUMNANAbHBIX) YY4PEXXAEHN), UHOCTPAHHOMY roCy4apCcTBY, MHOCTPAHHOMY KOPUANYECKOMY ANLY Ha
BO3BPaTHOW 1 BO3ME3AHOW OCHOBE. B 0T/IM4Me 0T KOMMEpPYECKOro KpeanToBaHus 6104)KETHbIE KPeANTHI,
KaK NpaBwJio, NpeaHa3Ha4YeHbl A5 peLleHns CoumanbHO-3KOHOMUYECKMX 3afaY, CBA3aHHbIX C MOAAEP)KKOW
TOW MW UHOW OTpac/an, ABASIOWENCS CTPAaTErMYECKON UM 3HaYMMon ana obecneyeHns 6e3onacHOCTM
rocyfapcTBa B LUMPOKOM CMbIC/IE C/10Ba, B0 cybbekTa X03NCTBEHHON AeATEbHOCTMN, UMEIOLLEro
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Ba)XHOE 3KOHOMMYECKOE WUJIN CoLManbHOe 3HadveHne, mbo obbekTa, cboi B (hyHKLIMOHMPOBAHUMN KOTOPOIro
MOXXeT NopoauTb HebnaronpusTHbIE NOCNEACTBUS.

Bbibop nonyyaTtenen 6104XeTHbIX KpeaANTOB, MPUOPUTETHBLIX C TOYKWN 3PEHNSA FrOCY AAaPCTBEHHOMN
NOLLEPXKM, OCYLLECTBASETCA Ha OCHOBaHMMN 0OBbEKTMBHBLIX KPUTEPMEB 1 B Nt0BOM cydae mkcupyeTca
cornacHo TpebosaHusM B104KETHOr0 3aKOHO4aTeNbCTBa. TakK, MyHKTOM 1 cTaTbm 93-2 Blog)KeTHOro
Koaekca Poccuinckon depepauny npefycMaTpUBaEeTCA, YTO NpeaocTaBsieHne B1oa)KeTHOro KpeamTa
ohopMNAETCA LOrOBOPOM, 3aK/IIOHEHHbIM B COOTBETCTBMU C FPaXKAaHCKMM 3aKOHOAATENbCTBOM PoCCMiACKoM
depnepaumm € y4eToMm 0cobeHHOCTEN, yCTaHOBAEHHbIX 4aHHbIM KOLEKCOM U MHbIMW HOPMaTUBHbIMM
NpaBoBbIMU akTaMu BI0)KETHOro 3aKOHO4aTeNbCTBa Poccminckon depepauun, Ha ycaoBUax U B Npegenax
610>KETHbIX aCCUrHOBAHWI, KOTOPbIE NPeAYCMOTPEHbI COOTBETCTBYIOLLMMN 3aKOHaMU (peLleHnsamMm) o

B0 KeTe; K NPaBOOTHOLLIEHNAM CTOPOH, BbITEKAOLWMM 13 LOroBOpa O NpefoCTaBAeHNN BI04 )KETHOMO
KpeauTa, NPUMEeHSeTCs rpaXLaHCKoe 3aKoHoA4aTeNbCTBO Poccunckon ®epepaumm, eCim MHoe He
npefycMoTPEHO AaHHbIM KogeKcoM.

3. CornacHo KoHcTuTyumm Poccuinckon ®epepauny B Poccunckon ®efepauim npusHaOTCa 1 3alluLLanTcs
paBHbIM 06pa3oM YacTHas, rocyfapCTBeHHas, MyHULMNaabHas U UHble hopMbl COBCTBEHHOCTU (CTaThA 8,
4acTb 2); rapaHTUPYETCS HEMPUKOCHOBEHHOCTb COBCTBEHHOCTH, @ Takxe cBoboLa NpeanpUHMMaTENIbCKON
1 NHOW He 3anpeLLeHHON 3aKOHOM 3KOHOMUYECKON AeATeNbHOCTM U BbiTeKatoLwas oTcioaa ceoboa
JIOrOBOPOB B Chepe rpaxkaaHckoro obopoTa (cTaTha 8, 4acTb 1; cTaThs 34, YacTb 1; cTaThs 35, yactu 1-3).
B cuny ctaten 45 n 46 (4actb 1) KoHcTuTyumm Poccniickon depepaunm rapaHTUmM rocyaapCTBEHHOM
3alWMThl PacnpoCTPaHATCA Ha NpaBo COBCTBEHHOCTM HE3aBUCUMO OT (POPMbI COBCTBEHHOCTW; 3TO NMpPaBo
NOANIEXUT 3alLnTe BCeMU crnocobamm, He 3anpeLLleHHbIMU 3aKOHOM, MPUYEM B Ka4eCTBE YHNBEPCAIbHOI O
cnocoba BbicTynaeT cyaebHas 3alimMTa: UMEHHO B NpoLecce pa3peLleHns cyLoM cropa o COBCTBEHHOCTH
MOryT 6bITb Hanbonee NONHO rapaHTMPOBaHbLI MPaBa BCEX YYaCTHUKOB TaKOro Clopa - Kak Juu,
3a59BAAOWMX NMYLLLECTBEHHbIE TPeboBaHNSA, KOTOPbLIE OHM PAaCCYMTbLIBAOT YA0BIETBOPUTL NOCPEACTBOM
cynebHoro pelleHusi, uMeroLLero obs3aTeNibHy0 CUy, Tak U JIML, He COrNacHbIX C MPeabABASEMbIMN K HUM
TpeboBaHMAMMN.

M3 npmBeaeHHbIX NofoXeHun KoHCcTnTyumm Poccninckon degepauny BO B3aMMOCBA3N C ee cTaTbsamm 1
(4acTtb 1), 7 (4acTb 1), 19 (YacTb 1) n 55 (4acTb 3) cneayeT, 4TO B AEMOKPATUYECKOM NPaBOBOM U
couManbHOM rocyAapcTBe, KakoBbIM sBAseTCa Poccminckas ®enepalns, NpaBoBoe peryanpoBaHme
OTHOLLEHWIA B Chepe rpakaaHCckoro o6opoTa AOJIHKHO OCHOBLIBATLCA Ha MPUHLMMNAX PaBEHCTBa BCEX NMepeq
3aKOHOM W CY[LOM, HEMPUKOCHOBEHHOCTUN COBCTBEHHOCTU 1 CBOBOALI LoroBopa, cobnoaeHus banaHca
Ny6MYHBIX 1 YaCTHbLIX MHTEPECOB NPY ONpPeaesieHN NPaBoOBOro CTaTyca CyObeKTOB 3TUX OTHOLLEHWIA,
KpuTepues COpasMepPHOCTM M NMPOMNOPLMOHAJIbHOCTI NpY YCTAHOBIEHWUM YCJI0BUA peanm3anmnmn n
BO3MOXXHbIX OFPaHNYEeHUI UX Npas..

MHTepechl 3aWwmnThl NpaBa COBCTBEHHOCTM U CTabUABHOCTY rpaXkAaHCKOro 06opoTa NpefonpesensioT He
TONbKO YCTaHOBNEHNE cyfebHOro KOHTPOAS 38 060CHOBAaHHOCTbLIO MMYLLLECTBEHHbIX MPUTA3AHNUIA OQHUX L
K APYr“M, HO U BBEEHMWE B NPaBOBOE PeryanpoBaHne HOPM, KOTOPbIE NO3BOJIAIOT OAHOM U3 CTOPOH
6nokmpoBaTb CyaebHoe pa3peLleHne MMyLLLeCTBEHHOr0 Copa no CyLLeCcTBY, eC/iM Apyras CTOpoHa
obpaTmnach 3a 3alMTON CBOMX MpaB CAYCTA 3HAYNTEbHOE BPEMS MOC/e TOro, Kak el CTano N3BECTHO 0
TOM, 4YTO ee NpaBa OKa3aJMCb HapyLleHHbIMU. B rpaXx4aHCKOM 3aKOHO4AaTesIbCTBE - 3TO NpefHasHayeHune
HopM 06 MCKOBOW AaBHOCTW, MOL KOTOPON MpaxaaHCKun kogekc Poccuinckon degepaunm NnoHUMaeT CPOK
AN9 3alUThl NpaBa no UCKY aunLa, Ybe npaBo HapylweHo (cTaTba 195). CornacHo gaHHoMy Kogekcy obuinia
CPOK MCKOBOWM AABHOCTW COCTaBAAET TpM rofa (CTtaTba 196); HOpMbl 06 MCKOBOW aBHOCTU
pacrnpoCTPaHSAIOTCA Ha BCEX YYaCTHUKOB rpakAaHCKUX MPaBOOTHOLWIEHWI, BKIOYas POCCUICKYIO
®epepaumto, cybbekTbl Poccniickon ®epepaumm n MyHuUMnanbHele 06pa3oBaHns, K KOTOPbIM
NPUMEHSTCA HOPMbI, ornpegensoLwme y4acTue iopuandyeckux any, B OTHOLLEHUAX, perynpyemblx
rPaAaHCKUM 3aKOHOAATENbCTBOM, €CJIN UHOE HE BLITEKAET N3 3aKOHa WJIM 0COBEHHOCTEN AaHHbIX
cybbekToB (MyHKT 2 cTaTbu 124).
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WHCTUTYT MCKOBOW [aBHOCTU MMEET LIeNbI YNOPAL0YNTb FpaXkaaHCKuin 060poT, co34aTb ONpeaeeHHOCTb
N yCTONYMBOCTb MPaBOBbIX CBA3EN, ANCLUUMINHUPOBATbL X YY4aCTHUKOB, CNocobCTBOBaThL COBMOAEHMIO
A0roBopos, obecneynTb CBOEBPEMEHHYIO 3aLLMTYy NPaB N NMHTEPECOB CYOBHEKTOB rparKgaHCKMX
NMPaBOOTHOLLEHWUI, MOCKOJIbKY OTCYTCTBME Pa3yMHbIX BPEMEHHbIX OFPaHUYEHNIA ANA NPUHYANTENLHON
3alWMThl HAPYLWEHHbIX FPa)AaHCKMX NpaB NPMBOANAO0 Obl K YLLEMAEHNIO OXPAaHSAEMbIX 3aKOHOM MPaB 1
NHTEPECOB OTBETYMKOB M TPETLUX ML, KOTOPLIE HE BCerga Moram bbl 3apaHee y4ecTb HE06X0AMMOCTb
cobrpaHus n coxpaHeHns 3HaYUMbIX 415 PaCCMOTPEHNS Aena CBeAeHU 1 (PaKTOB; NMPUMEHEHNE CYA0M MO
3aB/IEHNIO CTOPOHbI B CMOPE UCKOBOW AABHOCTYM 3allMLLAET y4aCTHUKOB Fpa)kaaHCcKoro obopoTa oT
He0bOCHOBaHHLIX MPUTA3aHWIA N OJHOBPEMEHHO NOBYXXAaeT NX CBOEBPEMEHHO 3ab0TnTbLCS 06
oCyLLecTB/eHNM 1 3almTe cBomx npas (OnpegenerHne KoHcTutyumornHoro Cyaa Poccuinckon ®epepaunm ot
3 Hosbps 2006 roga N 445-0).

BmecTe ¢ TeM, no cMmbicny cTaTen 8, 34 (4acTb 1), 35 (4acTb 1) n 71 (NyHKThI "X", "0") KOHCTUTYLMK
Poccuinckon ®epepaummn, henepanbHbii 3aKoHoAaTENb YMOJHOMOYEH U Ha BBEAEHNE N3bATUIA 13 0buero
npasumia 0 NPUMEHEHNN UCKOBOW [ABHOCTU, €Cn X HeobXoaUMOCTb 06yCNoBAMBAETCA MPUPOLON U
COLMaNbHOM 3HA4YMMOCTbIO TeX UM MHbIX MPaBOOTHOLLEHNI. icxoasa n3 3Toro Mpa)aaHCKMIN Kogekc
Poccuinckon ®epepalmm npeayCcMaTpMBaET, YTO YCTAHOB/IEHHbIA UM 0BLWMIA CPOK UCKOBOW AaBHOCTM
NOANIEXUT NPUMEHEHMNIO HE BO BCEX C/lyvasx: B ero ctatbe 208 cofepxutcs nepevyeHs TpeboBaHuUn, Ha
KOTOpble NCKOBAas AaBHOCTb HE PacnpoCTpaHAeTCs, MPUYEM 3TOT NepeyeHb ABASETCA OTKPbITBIM - COMJIAaCHO
LaHHON CTaTbe NCKOBAs AABHOCTb HE PaCMpOCTPaAHAETCS U Ha ApYyrue, NOMUMO YKa3aHHbIX B HEW,
TpeboBaHMA B C/ly4asnx, YCTaHOBJIEHHbIX 3aKOHOM. [lucKpeuns dhenepanbHOro 3aKoHohaTeNs npu
OCYLLLECTBJIEHUN PETYJINPOBAHNS NCKOBOW AABHOCTW MOXET BblPpaXKaTbCs TaKXe BO BBEAEHMWM
cneumnanbHbIX CPOKOB MCKOBOW AABHOCTU - KaK COKPaLLEHHbIX, Tak 1 6osiee ganTenbHbIX MO CPaBHEHUIO C
o0bwum cpokoM (NyHKT 1 ctaTbn 197 'K Poccuinckon ®epepaunn).

Kaknx-nmbo n3batuii B 0THOLWEHMM TpeboBaHMIM, BbITEKAKOLWMX N3 LOrOBOPOB, MPeAMETOM KOTOPbIX
ABNSATCS O0IKeTHbIE CpecTBa, paxKaaHCKUn kogekc Poccuinckon denepalumn HeNoCcpPenCcTBEHHO He
npenycmaTpmeaeT. COOTBETCTBYIOLLEE peEryMpoBaHmMe OCyLLECTBAEHO bloaXKeTHBIM KOAEeKCOM POCCUIACKON
depnepaumm: corsiacHo NyHKTY 4 ero ctatbn 93-4 NCKOBas [aBHOCTb, YCTAHOBNEHHAS MpaXK4aHCKUM
3aKOHoaTeNbcTBOM Poccuinckon depepaumm, He pacnpocTpaHAeTCs, B YaCTHOCTM, Ha TpeboBaHNS
Poccuinckon ®egepalimmn, BOZHUKLINE B CBA3M C MPeAOCTaB/IEHNEM Ha BO3BpPaTHOW 1 (Uan) BO3Me3LHOM
OCHOBE BH04KETHBIX AEHEXKHbIX CPEeACTB.

Obpawasncb kK Bonpocy 06 0CO6EHHOCTSAX NCMONHEHNS AeHEeXHbIX TpeboBaHUn No 0bsa3aTenbCTBaM nepes
Poccuitckon ®epepaumenn B 0THOLWEHUN BIOaKeTHbIX cpeacTs, KOHCTUTYLMOHHbIA Cya Poccniickoi
depepaunm Npuwen K cnegyowum BeiBogam (onpenenenuns ot 14 gekabps 1999 roga N 220-0, ot 3
okTabps 2006 roga N 439-0, oT 24 nioHs 2008 roga N 364-0-0, ot 15 nions 2008 roga N 563-0-0, ot 19
masn 2009 roga N 596-0-0): camo no cebe ycTaHoBNIeHNE 0COBEHHOCTEN NCMOTHEHUS [EHEXHbIX
TpebosaHuin no oba3aTenscTBaM nepen Poccuinckon degepaunen OTHOCUTCS K QUCKPELIMOHHbLIM
NOJHOMOYUSIM (hefiepanbHOro 3aKoHodaTeNs B 061aCTh peryimpoBaHust CPOKoB AN1d obpalleHns B Cya,
KOTOpble MOTYT ObITb HE TO/IbKO M3MEHEHbI M, HO 1 OTMEHEHbI; MCX0AA U3 NpefHa3HaYeHNs
thenepancHoro 6ogXKeTa Kak MaTepuasibHOM OCHOBbI Peann3auny KOHCTUTYLMOHHBLIX PYHKLMIA Ny6anYHORN
BJIACTK, B TOM Yucsie hyHKLUUIA coLmanbHOro NpaBoBoro rocyaapcTea (ctaton 1, 2, 7 1 18 KoHCTUTYLMN
Poccuiickon ®epepalmu), hefepasibHbll 3aKOHOAATENb BpaBe ONpeaenTb He TObKO MOPsAAoK
NPaBOMEPHOr0 NCMOJIb30BaHMA 610XKETHbLIX CPEACTB, HO 1 Mepbl X aAeKBAaTHOW 3allUTbl; BBEAEHNE
LOMONHUTENbHBLIX MEp 3alLMThl CPeAcTB hefepasnbHOro baxeTa - NOCKObKY OHU 06yCN0BNAEHbI
00BbEKTMBHON CMeLnduKon cooTBeTCTBYOLLIEro 06bekTa NybanyHon cobCTBEHHOCTUN, HaNpPaBeHbl Ha
noAfepXaHne 3KOHOMUYECKOro CyBepeHnTeTa rocylapcTBa v Hagaexxalimx GUHaHCOBbLIX YCI0BUI ANs
athhekTnBHOro obecneyeHns opraHamy rocyapCTBEHHOW BacTU NpaB U cBOOO YenoBeKa 1 rpaxaaHunHa
Ha BCen TeppuTopun Poccniickon ®egepaumm 1 Npym 3TOM HE NOCAraloT Ha OCHOBHOE Coep)XaHune
KOHCTUTYLMOHHbIX NpaB CYy6beKTOB 3IKOHOMMNYECKON OeATENbHOCTM - HE MOXXET pacCMaTPUBATbLCS Kak
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HecoBMecCTnMoe C TpeboBaHUsAMM cTaTbh 8 (YacTb 2) KoHCcTUTYyumn Poccuinckon denepauuu.

Mo cMbICNy NpMBEAEHHBIX MPaBOBLIX MNO3MLMIA, HOPMATUBHOE PEryMpoBaHue, 3aKkpenasoLliee
HepacnpocTpaHeHne obLLero Cpoka UCKOBOM AaBHOCTM Ha TpeboBaHus Poccuiickon degepaunn,
BO3HUKLUWE B CBSA3M C NPeaoCTaBNEHNEM Ha BO3BPATHOM 1 (1K) BO3ME3AHON OCHOBE 6104)KETHbIX
LeHeXHbIX CPeACcTB, BK0Yas TpeboBaHma Mo ynnate NPOLEHTOB U (MAK) MHbIX NnaTexen,
npeaycMOTPEHHbIX 3aKOHOM K (MK) 4OrOBOPOM (COrnalleHMeM), KacaeTCs BCeX Y4aCTHUKOB
COOTBETCTBYIOLLMX NPABOOTHOLLEHUI, @ MOTOMY Takoe HOpMaTUBHOE peryanpoBaHme Hefb3s NpU3HaTh
HapyLlaLWmM 3aKpenaeHHbin ctatben 19 (4acTb 1) KoHcTuTyummn Poccuiickon ®eagepaumy NpuHLM
paBEHCTBa BCEX Mepes 3aKOHOM 1 CyAoM. BMecTe ¢ TeM Henb34 He y4YnThiBaTh U No3uLmio EBponerickoro
Cyna no npasaM 4esioBeKa, KOTOPbIA NofaaraeT, YTO OAHON NAWLb NPUHAANEXHOCTU K NyOANYHbIM
CTPYKTYpaM HefoCTaToO4YHO A8 ONpaBAaHUSA MPUMEHeHN roCy4apCTBEHHbIX MPUBUIErUIA NpY BCex
obcTosTenscTBax (MocTtaHoBneHne oT 22 Mad 2008 rofga no feny "MeungaHuc (Meidanis) npotus peuunn').
4. OcywecTBnsas Ha 0CHoBaHMK cTaTbk 71 (nyHKTHI "B", "e", "X", "3") KoHCTuTYyuum Poccunckon ®epepauunm
NpaBOBOE PeryanpoBaHne OTHOLLIEHWIA NO MOBOAY NPEeLOCTaBEHUS Ha BO3BPATHOMN 1 (Un) BO3ME3AHON
OCHOBe 6104)KETHbIX AEHEXHbIX CPeACTB, hefepasbHbIi 3aKoHoAATeb A0KeH obecneynTs - C y4eTOM
BbITEKaoLWMX 13 ctaten 17 (4acTb 3), 19 (4actn 1 n 2) n 55 (4acTb 3) KoHCTUTYLMK Poccrninckom
depepaunm KpUTEpUEB COPA3MEPHOCTU 1 MPOMOPLNOHANIBHOCTU - BanaHC YacTHbIX U NyBANYHBIX
WNHTEPECOB Npu onpeaeneHnn npas 1 0653aHHOCTEN CTOPOH 3TUX NPABOOTHOLLEHWIA U, COOTBETCTBEHHO,
YCTaHOBUTb HaAeXaLLMA MEXaHN3M UCMONHEHWS MU NMPUHUMaEMbIX Ha cebs 0693aTeNbCTB U KOHTPOS
3a X cobnoaeHnem.

B pamkax 3TOoro MexaHusMa paboTa no Bo3BpaTy 3a40/DKEHHOCTMN IOPUANYECKMX UL, CYOHEKTOB
Poccuiickon ®epepalimn n MyHULMNanbHbIX 06pa3oBaHUn N0 AeHeXHbIM 0bsf3aTensCTBaM nepes
Poccninckon ®degepaumenn Bo3noxeHa Ha MMHNCTepcTBO hHaHCOB Poccuinckon ®egepauum npm yv4actum
areHToB MpaBuTenbcTBa Poccuinckon ®egepaumm (NyHKT 3 cTaTbh 93-4 Blog)XeTHOro kogekca Poccuinckon
depepaunmn), KAaKOBbIM B TeYEHUE pada NeT aBAsN0oCh, B YacTHocTu, OAO "PocarpocHab" - no Bonpocam,
CBSA3@HHbLIM C BO3BPATOM 3a[0/PKEHHOCTY MO CPeACcTBaM hefepanbHoro 6ioaxeTa, NpefoCcTaBNEHHbIM Ha
obecneyeHne arponpoMbILLIEHHOr0 KOMMJeKCa MaLIMHOCTPOUTENbHON NPOAYKLMEN N NAEMEHHBIM CKOTOM,
a TakXXe Ha PecTpyKTypu3aLnio LOr0B CENIbCKOX03ANCTBEHHbIX TOBAapPONPOM3BOAUTENEN B COOTBETCTBIUM C
®epnepancHbiM 3akoHOM 0T 9 mions 2002 roga N 83-03 "O hMHaHCOBOM 034,0POBJIEHUM
CeNbCKOX03ANCTBEHHbIX TOBApONPOM3BOAUTENEN", B TOM YMNC/e N0 NPeacTaBlEHNIO MHTEPECOB Poccninckom
depepaumm B cynax. Kpome Toro, ¢ npuHatnem ®efepanbHoro 3akoHa oT 29 okTabps 1998 roga N 164-93
"O thuHaHcoBol apeHae (nn3uHre)" OAO "PocarpocHab" npencTaBfsio rocyapcTBo B OTHOLLIEHUSIX,
BO3HMKaIOLWMX B CBA3W C peanun3aumnein 4oroBopa A0aroCpo4HoOro hMHaHCOBOrO IN3UHra.

4.1. ®epepanbHblii 3aKoH "O PUHAHCOBOM apeHAe (Nn3uHre)" SBNSEeTCS NPaBOBON OCHOBOW MpoBeLeHUS
roCyfapCTBOM (B /MLe €ero OpraHoBs, YNOJHOMOYEHHbIX UM areHTOB) - B paMKax OCYLLeCTB/eHNS
QHTUKPU3UCHBIX MEp U AEeACTBUIA, NpeanpUHUMAEMbIX B MOCTKPU3UCHBLIA NepUo, 1 peannsaunm Lenesbix
NporpamMm pa3BUTUS U MHBECTMPOBAHUS C UCMONb30BaHMEM BIOIKETHO-ONHAHCOBLIX MHCTPYMEHTOB -
9KOHOMUYECKOW MONNTUKK, HanpaBAEHHOW Ha MOOLLPeHME N PacCLUMpeHNEe IN3UHTOBbIX ONepaLnii ¢
NCNoJSIb30BaHMEM CpeacTB heaepanbHoro biogxxeta 41a nx GuUHaHCMpPoBaHUS B chepax, 0cobo
HY>X4aIOLUXCS B MPUBAEYEHNN NHBECTULMIA, B TOM YACJIE B @arPONPOMbILLISIEHHOM KOMMIEKCE B LIENSX
CcTabmnusaumm cenbCKOX039MCTBEHHOI0 NPOMU3BOACTBA U YCTONYMBOr0 CHabXXeHUs ero TEXHUKOW, C TeM
4yT0bbI 06EeCneYnThb B TOM YKC/Ie NMPOAOBOJIbCTBEHHYO 6E830MacHOCTb CTPaHbI.

Kak cnefyeT 13 Ha3BaHHOro ®efepafibHOro 3aKoHa, JIM3UHIrOBas AEATENbHOCTb - 3TO BUA MHBECTULMOHHOW
AeATeNbHOCTU Mo npuobpeTeHnto nMyLLecTBa (NpeaMeTa AM3NHra) U nepegaYe ero B JIM3NHT:
NM3NHrogaTenb NPV NOMOLLM (PUHAHCOBLIX CPELCTB (B TOM Ymcie 6104)KeTHbIX) OKa3blBaeT
NM3MHronony4YyaTesNo CBoero pofa MrHaHCOBYIO yCyry, npuobpeTas UMyLLECTBO B CBOIO COBCTBEHHOCTL U
nepenasas ero Bo BfafeHne 1 nosb3oBaHue An3mHronoayyaTento (ctatea 11), a CTOMMOCTb 3TOr0
MMyLLEeCTBa BO3MELLASA 3@ CHET NepUoanYeCcKnX IU3NHIOBbIX NaTexen, obpasyroLmx ero 4oxon ot
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WNHBECTULNOHHOW OeATENbHOCTW; 3a IN3NHIroAaTeNIeM Takxxe Npu3HaeTcs NpaBo Ha 6eccnopHoe B3biCKaHme
MPOCPOYEHHLIX IN3NHIOBbIX NiaTexen (CTaTbs 13); N0 OKOHYaHMM CPOKa AENCTBUS [OrOBOpa
npenycMoTpeH BO3BpaT NpeaMeTa An3nHra (ecam MHoe He NpeayCcMOTPEHO AOTOBOPOM) MK ero
nprnobpeTeHmne NM3NHIoNoay4YaTeseM B COBCTBEHHOCTb Ha OCHOBAHMM AOrOBOPa KYMAU-NPOLaxu (CTaTbs
15); ocobbiM BUAOM OTHOLLEHWUA NPU OCYLLECTBAEHUN IN3UHIOBON AeATeNIbHOCTU ABASeTCa Cybnm3unHr, npu
KOTOPOM MPONCXOAUT NepeycTynKa npas BAafeHna 1 N0JIb30BaHNA NPeaMeTOM NIN3MHIa TpeTbeMy unLy C
NMCbMEHHOr0 Cornacus NM3nMHrogaTens (Ctatbs 8).

MpenmyuiecTsa PUHAHCOBOro AN3MHIa A4S IM3MHIONoay4YaTensa 04eBUAHbI: CPOK OeNCTBMA OOrOBOpPa
nmsuHra npu 100-npoLeHTHOM YHAHCUPOBAHMM NOYTU PaBEH CPOKY MOJSTHOM aMOpTM3aLmm
nprnobpeTaemMoro Ha yc0BMAX IM3UMHra 06opyLoBaHUS U MOXET BapbMpoBaThCs 0T 2 Ao 10 neT, 4To
MO3BOIIET IN3UHIOMOJyHaTENO 0hOPMUTL NPaBo COBCTBEHHOCTN Ha NPEAMET JIM3UHIA MO OCTaTOYHOW,
NpUBAVIKEHHON K HYNIEBOW CTOUMOCTM; JIM3VNHIOBLIA NAaTeX B MOJHOM 06beMe OTHOCUTCSH Ha
cebecToMMOCTb, yMeHbLUas Hanoroobnaraemyto 6a3y no Hanory Ha Npubbinb, a NPY NPUMEHEHUN K
OCHOBHOW HOpMe aMOopTM3aLMmK CNeLnanbHOro KoahuuneHTa B OTHOLWEHNN aMOPTU3MPYEMbIX OCHOBHbIX
CpencTB BO3HMKAET 3KOHOMMA Ha Haore Ha MMYLLECTBO; JIM3MHIOBbIE Onepaunn He yXyawanT
nokasaTenen (MHaHCOBOW YCTONYMBOCTU N IMKBUIAHOCTW JIN3MHIOMNOYYaTENS, KOTOPbIA MOXXET BbIKYMUTb
06BEKT NIM3UHIa, BEPHYTh B3ATOE B IM3UHI 060pyA0BaHME IM3UHIOA4ATEN0 AN NPUBJIEYb HOBOE
CoBpeMeHHOoe obopynoBaHue 1 np.

OcywiecTBnsa Ha 61aronpUATHLIX 419 AN3NHIONoAyYaTenen ycaoBusx (MHaHCMPOBaHNE NN3NHIOBbIX
CLEeNoK C NpuBaeYeHnemM CpeacTB henepanbHoro bogxeTa, T. e. obweHaunoHa bHbIX CPeaCTB,
rocynapCTBO, B TOM YUCJIE Yepe3 MHCTUTYT YNOJHOMOYEHHbIX UL, (areHTOB), BLIMOMHAET PEryAsTUBHYIO
(OYHKLMIO, B YCJIOBMAX PbIHOYHbLIX OTHOLLEHWI HanpaB/eHHY0 Ha NOAAEPXKKY CTPAaTErM4eCKn BaXKHbIX, HO
Npv 3TOM A0CTaTO4YHO YA3BUMbIX 061aCTEN 3KOHOMUKM, B HaCTHOCTMW CENTbCKOro X034iCTBa. Peannsys
LaHHYI0 PYHKLMIO, FOCYLapCTBO BbICTYMAET He Kak 06bl4HbIN CYyOBEKT X034NCTBEHHOW LEeATENbHOCTH B
paMKax rpaXKAaHCKO-MpaBOBbIX OTHOLLEHWN, @ UMEHHO KaK peryfiaTop 3KOHOMWYECKUX OTHOLLEHWIA C
nomoLbto 6104)KeTHO-(hMHAHCOBLIX Pbl4aroB, OCHOBHAS Lie/lb KOTOPOro - He noJiydeHne npubbinu, a
ycTpaHeHne gucbanaHca B pa3BUTUN TOW AWM MHOW OTPACIN SIKOHOMUKM, YTO MOATBEPXKAAETCHA U HaAN4neM
0COObIX NIbFOTHBIX YC0BWIA (60s1€€ BLIFOAHBIX MO CPAaBHEHMIO C AENCTBYIOLMMMN Ha OTKPBLITOM PbIHKE)
npenocTaBneHns 6 a)KeTHbIX CPeACcTB, anpuopmn CTaBAWMUX UX NoayyaTenen B 6onee BbirogHoe
NoJIOXKEHNe.

Takum 0b6pa3oM, NPaBOOTHOLLEHMS MO NOBOAY 6I0AXKETHbLIX AEHEXHbIX CPeAcTB, Byayyn rparkAaHCcKo-
NPaBOBLIMU, UMEIOT ABHYIO MYyBJIMYHO 3HAYMMYIO LieSb, YTO MO3BOSET (hefepasibHOMY 3aKOHOAATESHO -
ncxons us HeobxoauMocTun cobnoaeHus 6anaHca KOHCTUTYLMOHHO 3alLMLLaeMbIX MyBANYHBIX 1 YaCTHbIX
NHTEpecoB 1 CneLnduKn B3aMMOOTHOLLEHWIA rOCyAapcTBa U nojyyaTenen 6i04XXeTHbIX CPeACTB - BBECTU
cneumnanbHbI NOPALOK BO3BPaTa 3TUX CPEACTB, B TOM YMC/e C TOYKM 3peHNs CPOKOB MCKOBOW AaBHOCTMW.
4.2. OTKa3blBasACb OT MPUMEHEHNS YCTAHOBAEHHOW FPaXKAaHCKMM 3aKOHOLATENbCTBOM UCKOBOW AaBHOCTY K
TpeboBaHuaM Poccuinckon ®epepalmm, BOSHUKLIUM B CBA3W C NPeA0CTaBIEHNEM Ha BO3BPATHOW 1 (Man)
BO3MEe34HOMN 0CHOBE BI0IXKETHBIX AEHEXHbIX CPEACTB, (hefepabHbll 3aKoHoAaTEb UCX0ANI U3 0Ccob0oro
3Ha4veHns nybanyHbIx puHaHCcoB. C y4eToM CyLecTBa U COAEPXKaHNA NPENMYLLECTB, NMEIOLLNXCS Y
IOPUANYECKMX UL, - NoSTyYaTenen 61 4)KeTHbIX CpeacTB NOCPEACTBOM (DMHAHCOBOMO IN3MHIa (3KOHOMUKA Ha
Hanoroob10XXeHnn, NOHMXEHHbIE CTaBKW NO KPeAMTY, CPOKU BO3BpaTa U T. A.), Takoe 3aKOHOA4AaTeNIbHoe
pelueHne camo no cebe He MOXKET pacCMaTPUBATLCA Kak Ype3MepHO obpeMeHsioLee 3TUX UL, KOTOPbIM
yKa3aHHble cpefiCcTBa Oblav NpefoCTaBeHbl Ha IbFOTHbLIX YCI0BUSAX, MOCKOMbKY, 3aK/04as
COOTBETCTBYIOLLMI LOFOBOP, OHM HE MOIJ/IN HE 0CO3HaBaTb 0CODOLIN XapakKTep MPaBOOTHOLLEHUN, B KOTOPbLIE
BCTYMalOT, U LieSIeBOE Ha3HaYeHNe BbIAENSAEMbIX UM [EHEXHbIX CPeACTB - yA0BNeTBOpeHue nybamyHo
3Ha4YMMOro MHTepeca, 3akJII0YatoLLeroca B pa3B1MTUM TOW MW NHOW OTPAC/IM SIKOHOMUKM, KOTOpas B
HaCTOALLMA MOMEHT HY)KOAeTCs B roCcyAapCTBEHHON noaaepxke. Kak oTMeyeHo B OnpegenexHmm
KoHcTuTyumoHHoro Cyaa Poccuinckon ®epepauum ot 19 masa 2009 roga N 596-0-0, opraHusauuns, BCTynas

CkavaHo Ha canTe «3akoHbl PO» — https://actrf.ru Ctp. 7n3 17



Ha 106pPOBOJIbHOM OCHOBE B NOA0OHbLIE OTHOLWIEHNS, 0b6s3aHa NCXOAUTb U3 TOr0, YTO NPY 3TOM
npeanosiaraeTcs He TOJIbKO NPMOBPETEHME el0 TEX WM UHbIX NPaB 1 MPEeNMYLLECTB, HO 1 BO3JIOXKEHME Ha
Hee onpegfeneHHbix 0b6s3aHHOCTeN neped Poccuinckon Gepepaumein, KoTopas B anLe YyNOJHOMOYEHHbIX
OopraHoB AEeNCTBYET - B cuny KoHCTUTyumm Poccminckon ®epepauim 1 HE3aBUCUMMO OT XapakTepa
NMPaBOOTHOLLEHUI, B KOTOPbIE BCTYMNAaET, - Kak NpeAcTaBnTeNb MHTEPECOB BCEro Hapoaa.

He mo)xeT camo no cebe BBeeHne henepasibHbiM 3aKOHOAATENEM CNELNANBHOrO PErynpoBaHNs CPOKOB
NCKOBOWM AaBHOCTW AN151 B3bICKAHWS 3a40J)KEHHOCTM Mo 0653aTeNbCTBaM B OTHOLUEHNW LEHEXHbIX CPeACTB,
npegocTaB/ieHHbIX U3 hedepanbHOro b1oaxxeTa Ha BO3BPaTHOM U (1) BO3ME3HOW OCHOBE,
pacCMaTpuMBaTbCS M KaK yCTaHaB/MBatloLLlee He0HOCHOBaHHbIE NPENMYLLLECTBA UM UMMYHUTETbI AN
rocypapcTBa, KOTOPOE B AaHHOM C/ly4ae He TOJIbKO AeNCTBYET B Ka4eCTBe y4YaCTHNKA NMYLLLECTBEHHbIX
OTHOLLEHWUA Hapaay C APYrMMM YaCTHOMPABOBLIMU CyBbeKTaMM, HO U peannsyeT NyO6ANYHYIO PeryaTUBHYIO
byHKUMIO - pacnpeaeneHne BoaxXeTHbIX CPeaCcTB B NyBANYHO 3HAYMMbIX LENsx.

BmecTe Cc TeM, Kak HEOQHOKPATHO yKa3biBan KOHCTMTyLUMOHHLIN Cya Poccuiickon ®eaepaumm, Lenbio
YCTaHOBJ/IEHNS CPOKOB MCKOBOW AABHOCTM U CPOKOB AABHOCTMW NMPUBJIEYEHUS K OTBETCTBEHHOCTU SBNIAETCS
Kak obecrneyeHme 3hheKTUBHOCTM peanm3auumn nybanydHbIX GYHKLNRA, Tak U COXpaHeHne Heobxoanmonm
CTabunbHOCTN COOTBETCTBYHOLLMX NPABOBbLIX OTHOLLEHWUIA; B OCHOBE YCTAHOBJ/IEHNS CPOKOB NCKOBOW
AaBHOCTU 1 CPOKOB LABHOCTU MPMBEYEHNSA K OTBETCTBEHHOCTU JIEXKUT MOJIOXKEHNE O TOM, YTO HUKTO He
MOXKeT BbITb MOCTaBEH MOA Yrpo3y BO3MOXHOr0o 0bpemMeHeHNs Ha HeoNpeaeNeHHbIA NN CIINLLIKOM
ANNTENbHBIN CPOK; HaJInyne CPOKOB, B TEYEHME KOTOPbIX A5 AMLa BO B3aMOOTHOLLEHNSX C FOCYAapCTBOM
MOryT HacTynaTb HeGNaronpusTHbIE NOCNEACTBMUSA, NpencTaBnseT cobon Heobxoanmoe ycnosme
NpPUMeHeHUs 3TUX nocneacTemmn (noctaHosseHus ot 20 uona 1999 roga N 12-M, ot 27 anpensa 2001 roga N
7-M, oT 24 wioHs 2009 roga N 11-M, Onpegenexne oT 3 Hosabpsa 2006 roga N 445-0).

AHanorn4yHoro nogxona npuaepxusaetcs Esponenckmin Cya no npaeam 4YenoBeka, nosaratowmi, 41o
npefHa3Ha4YeHne NCKOBOW AABHOCTU - NPaBOBas ONpeAeneHHOCTb B MPaBOOTHOLWEHMAX (MOCTaHOBIEHNE OT
7 nions 2009 roga no geny "CtaHbo (Stagno) npotue benbrumn"). 3170 03Ha4YaeT, YTO YCTAaHOB/IEHNE B
3aKOHe CpOoKa, B TeYEHME KOTOPOro He TOJIbKO BO B3aMMOOTHOLLEHWNAX YAaCTHbIX JIUL, HO U BO
B3aMMOOTHOLLUEHNAX YaCTHOr0 AnLa C rOCyAapCTBOM MOryT HacTynaTb HebnaronpuaTHbIe NOCAeACTBUA,
numeeT B BUAYy obecrneyeHne NpaBoBO ONPenesIeHHOCTU U CTabubHOCTY B cdhepe rpakaaHCcKoro obopoTa,
npexxae BCero B MHTepecax YacTHbIX JINL.

CnepnoBaTenbHO, NCKJIOYEHMS 13 06LLero NpaBmnia 0 CPOKE UCKOBOW AABHOCTU AOMYCTUMbI, ECJIN OHW
HeobxoaMMbl B LieNIAX 3alMThl NpaB 1 cBoboA rpakaaH, a Takxxe nogaep)xaHusa 6anaHca ny6anyHbIX 1
YaCTHbIX MHTEPECOB NCXOAS U3 MPUHLMMOB CpaBeaMBOCTMW, PaBEHCTBA U COPA3MEPHOCTM
(MponopunoHanbHOCTK). MPUMEHNTENBHO K HEPACMPOCTPAHEHNIO NCKOBOW AaBHOCTMW Ha TpeboBaHms 0
BO3MeLLEeHNW Bpeaa, MPUYMHEHHOI0 XMN3HU AN 340POBbIO FpaXKaaHUHa, Npu Tom 4To TpeboBaHus,
npenbsBAeHHbIE MO0 UCTEYEHUN Tpex NeT C MOMEeHTa BO3HUKHOBEHUS NMpaBa Ha BO3MeLLeHne Takoro Bpeaa,
YyOO0BNETBOPAOTCA 3@ MPOLUIOe BpeMs He Hosiee 4YeM 3a Tpu rofa, NpeaLwecTBoBaBLUME NPeabsABAEHNIO
ncka, KoHctnTyumoHHbin Cyg Poccunckon ®epepaunm NnpuLLen K BeiBOAY, YTO 3aKpensLine Takoe
perynupoBaHue nonoxxeHnsa ctatbn 208 MK Poccuinckon ®epepaunm, Kak npegycmaTpuBatoLme
cneumnanbHOe HopMaTMBHOE obecneyeHrne NpaBoBbIX FAaPaHTUA 3aLLUTbI MPaB rpa)kaaH Ha BO3MeLLeHne
Bpeda, MPUYNHEHHOTO UX XXU3HW K 3[0POBbI0, HE MPENATCTBYIOT B3bICKAHWUIO 3a npoLlusioe Bpems be3
OrPaHNYeHUs KakMM-TMb0 CPOKOM CBOEBPEMEHHO HE MOJIYyYEHHbIX MOCTPaAaBLUUMKN ANLAMK CYMM
BO3MELLEHNA Bpela, MPUYMHEHHOIO UX XKMU3HW WX 300POBbLI0 MPU NCMOJHEHUN UMK 0BS3aHHOCTEN Mo
TPYAOBOMY LOrOBOpPY, @ TakKXe NPUYNHEHHOI0 BCAeACTBMNE YepHOObIIbCKON KaTacTpodbl MO BUHE OPraHoB.,
0643aHHbIX OCYLLECTBAATbL Takune BbiNAaThl, MOCKObKY CTabnabHOCTb B Chepe KOHCTUTYLMOHHO-MPaBOBbIX
OTHOLUEHUI MeXy rocyaapCTBOM U rpa)kAaHaMun He [0J)KHa OblTb MEHbLUEN MO CBOEMY YPOBHIO, YEM B
chepe Apyrux NpaBOOTHOLLUEHWUI, CKAaAbIBAOLLNXCA Ha OCHOBE HOPM OTPaC/EBOr0 3aKOHOAATe/IbCTBA
(Onpenenexne oT 3 Hosbps 2006 roga N 445-0).

MpyMeHnTeNbHO K TpeboBaHMAM rocyaapCTBa, BOSHUKLIMM B CBA3W C NPeoCcTaBsieHneM 6104)KeTHbIX
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JIEHE)XHbIX CPeAcCTB, B TOM YMCJie B PaMKax MCMOJIb30BaHNA MHCTUTYTa (PMHAHCOBOI0 JIM3UHTa, TakXe C
HeobXx0a4MMOCTbIO NPeanoNaraeTcs Kak OCTUXEHUE cnpaBeaimBoro banaHca nyb6aANYHbIX U HaCTHbIX
NHTepecoB, Tak 1 cobaoaeHne TpeboBaHMA NPaBOBON ONpeaeneHHOCTY MPK peanusaunn noayyvaTenamm
3TWX CPeLCTB CBOMX UMYLLLECTBEHHbIX MpaB.

OTMeHa CPOKOB MCKOBOW AABHOCTMW UMW 3aKPenJeHNe B 3aKOHE Ype3MepHO AJUTENbHbIX CPOKOB NCKOBOW
[aBHOCTM B OTHOLLEHWW BO3BpaTa CPEeACTB, NOJyYeHHbIX (MYyCTb Aa)Ke Ha JIbFOTHLIX YCI0BUAX) U3
rocyfapCTBEHHOro boaxxeTa, 03Ha4aeT BO3MOXKHOCTb B3bICKaHWA 3a40/)KEHHOCTMN NO TakKUM rpakAaHCKO-
NPaBOBbIM CAEJIKaM B TEYEHUE, MO CYLECTBY, HE OrpaHUYEHHOr0 KOHKPETHLIMU paMKaMm CPOKa, a
CnenoBaTesibHO, CO3[4aeT HEOMPEOENEHHOCTb B NMPABOBOM MOJIOXKEHUMN NOJyYaTeNen STUX AEHEXHbIX
CpencTs, 4TO, B CBOIO 04epefb, BAeYeT HeonpaBhaHHOE OrpaHMYeHne NX UMYLLECTBEHHbIX NPaB,
HapyLlleHne 6anaHca NyB6ANYHbBIX 1 YaCTHbIX MHTEPECOB U B pe3y/ibTaTe - HapyLleHNe KOHCTUTYLMOHHO-
NPaBOBOro pexuma cTabunbHOCTH YCI0BMI X039ACTBOBAHMS, BbIBOAUMOrO U3 cTaTen 8 (4acTb 1), 34 (4acTb
1) n 57 KoHctutyuun Poccninckon ®deapepaumn (MoctaHosneHne KoHCTUTYUMoHHOro Cyaa Poccninckon
®epepaumm ot 10 anpend 2003 roga N 5-M).

Mo mHeHuto EBponeickoro Cyna no npaBam 4esoBeKa, yCTaHOBAEHHbIE B 3aKOHE CPOKU MCKOBOWM AABHOCTM
3alMLLAT NOTEHLUMANbHbLIX OTBETYMKOB OT NMPOCPOYEHHbIX TpeboBaHW 1 0cBOBOXKAAT Cyabl OT
HeobXx0A4MMOCTUN BLIHOCMTL pPeLleHns, OCHOBaHHbIE Ha JAOKa3aTeNbCTBaX, KOTOPbIE CO BpeMeHeM npuobpenn
CBOWCTBA HEOMNPEeAeNeHHOCTY 1 HEMOJIHOTLI; MPaBO Ha 3aLUUTY CBOMX NpaB B cyae 6bis10 Obl
CKOMIMPOMETUNPOBAHO, ecnu Bbl Cyabl BBIHOCUAN PeLIEHNS, OCHOBbLIBAsACb Ha HEMOJIHOW B CUJTY UCTEKLLErO
BPEMEHM J0Ka3aTeNbCTBEHHOMN Ba3e (nocTaHoBNeHNS OT 22 uoHa 2000 roga no geny "Koam (Coeme) n
apyrue npotue benbrun” n ot 7 uionsd 2009 roga "CtaHbo (Stagno) npoTtume bensrun"). CnegosaTenbHo,
OTCYTCTBME CPOKa AABHOCTM No TpeboBaHNSAM rocyaapcTBa, CBA3aHHbLIM C BO3BPATOM BIOAXKETHbIX
JNEHEXHbIX CPeACTB, NepellaHHbIX MO rpa)kAaHCKO-MPaBOBbIM CAefikaM, Hen3beXXHO NPUBOAUT K
BO3HWKHOBEHWIO MPW 3alLMTe B CyAe NpaB noJjiyvaTesnen sTUX CpeacTB NpoueccyasbHbiX TPYAHOCTEN,
00YyCNOB/IEHHbIX YTPATON A0Ka3aTeNbCTB, YTO CTABUT UX B CyaebHOM pa3bupaTenscTBe B XyLlee no
CpaBHEHWUIO C FOCYL,apCTBOM MONOXKEHME.,

CoOTBETCTBEHHO, YCTaHOBAEHME hefepaibHbIM 3aKOHOAATESIEM - B paMKax NpuHagnexawen emy csobopbl
YCMOTPEHMSA B PEryNpoBaHUN NpeesioB peannsaunmy Tex UM NHbIX NpaB BO BPEMEHM - YpE3MEPHO
ASINTENbHBIX UKW He OrpaHMYeHHbIX KaknMu-nnbo npegenamMm CPOKOB MCKOBOW AABHOCTU MO YKa3aHHbIM
TpeboBaHMAM rocygapcTBa 6e3 CMCTEMHOrO U3MEHEHUSI 3aKOHOMOJIOXXEHWIA, MPeayCMaTPUBaOLLINX
KoppecnoHamnpytowmne 06593aHHOCTN 3aTPOHYThIX UMK CYObEKTOB, HEO6X0AMMbIE AN BbIMOIHEHNS UX
0653aTeNbCTB B YC/I0BMAX N3MEHMBLUErOCS NMPaBOBOr0 PEryampoBaHuns, o3Havano bbl HapylleHne
paBHOMpPaBMA CTOPOH U PaBHbIX MPOLECCYasibHbIX BO3MOXKHOCTEN B paMKax peann3aunn npasa Ha
cynebHyto 3almnTy, rapaHTMpoBaHHbIX KoHCTUTyunen Poccniickon depgepaunn (CTaTbs 8, 4acTb 1; cTaTbA
19, yacTb 1; cTaTba 34, 4acTb 1; cTaTbs 46, YacTb 1; cTaTbd 123, YacTb 3).

4.3. Taknm 0bpa3omM, BBEAEHME B MPaBOBOE PeryiMpoBaHue rnpasnia 0 HEPaCnpoCTPaHEHNN NCKOBOM
Jl@aBHOCTW, YCTAHOBJIEHHOW rpaXk1aHCKUM 3aKoHOA4aTeNbCTBOM Poccuinckon ®enepauun, Ha TpeboBaHms
Poccuinckon degepaunn, BOSHUKLLME B CBA3WN C NPefoCTaBNeHNEM Ha BO3BPATHOM U (M11) BO3ME34HOM
OCHOBe 6104)KETHbIX AEHEXHbIX CPeACTB, HE COrnacyeTcs C BblTEKaOWMM 13 KOHCTUTYLMK Poccuinckonm
depepaln NPUHLMNOM NPaBOBON ONPeAEeNeHHOCTN, HEBYCMbICJIEHHOCTU U SCHOCTW NPaBOBOro
perynnpoBaHus.

OQZHaKo MOCKO/bKY Mepuof, B Te4eHNe KOTOporo npasuia o6 obLieM Cpoke UCKOBOM AaBHOCTU K
yKa3aHHbIM TpeboBaHNSM He MPUMEHSANINCL, @ UMeHHO ¢ 1 aHBapsa 2007 roda (C MOMeHTa BBeAEHNS B
aenctene dPenepanbHoOro 3akoHa "O degepanbHom brogxxeTte Ha 2007 rod"), T. e. YeTbIpe € MNOJIOBUHOM
rofa, Ha MOMEHT paccMoTpeHns KOHCTUTYLMOHHbLIM Cyaom Poccuinckon denepaunn HacToALWEro gena He
MOXET CHMTATbCA Ype3MepPHO ASIMTENbHbIM, KOHCTUTYUMOHHBIA Cya Poccunckon ®epepaumm nonaraet
BO3MOXXHbIM BO3ep)XXaTbCsA OT NPU3HAHNSA MOOXKEHWI NyHKTa 4 cTaTbn 93-4 bog)XeTHOro Kogekca
Poccuiickon ®epepaumm n ctatbn 116 PepepanbHoro 3akoHa "O genepansHoMm brogxete Ha 2007 rog" He
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CcooTBeTCTBYOWMMN KOHCTUTYUMK Poccuinckon ®egepauum B TON Mepe, B Kako MMU YCTaHaB/IMBAEeTCS He
OrPaHUYEHHbIN MO BPEMEHMN CPOK UCKOBON AABHOCTW NMPUMEHUTENbHO K TpeboBaHUSAM rocyapcTBa,
BO3HMKLUVMM B CBA3W C MPeAOoCTaB/IEeHMEM Ha BO3BPATHOM W (MaK) BO3ME3[HOW 0CHOBE B0 4)KeTHbIX
JNEHEXHbIX CPelCTB.

3TuM C (hefilepanbHOro 3aKOHoAaTeNa He CHUMaeTCs 0643aHHOCTb ONpPefenThb - B COOTBETCTBUM C
KoHcTuTyumen Poccuinckon ®egepauunm n € y4eToM HacToawero MNoCTaHOBNEHUS - KOHKPETHLIN BPEMEHHOM
npenen 4ns npefycMoTPeHHOro NyHKTOM 4 cTaTbu 93-4 Blog)xeTHoOro kogekca Poccuiickon depepauunm u
cTaTben 116 ®enepanbHoro 3akoHa "O denepanbHoM broaxeTe Ha 2007 rog" yBenMYeHHOro Cpoka
NCKOBOW AaBHOCTW B OTHOLLEHWMN COOTBETCTBYOWMX TpeboBaHMI rocygapcTaa.

5. CornacHo npyvHUMNy HeQONYyCTUMOCTMW NpuaaHusa obpaTHOM CUbl 3aKOHY, YXyALIaloLeMy NpaBoBoe
MOJIOXKEHME rpaxkaaH, KOTOPbIN BbiTeKaeT N3 KoHCTUTyuumn Poccuinckon ®enepauum n nmeet
obwenpaBoBOe 3Ha4YeHne, helepalibHbln 3aKOHOA4aTe b, BBOAS B AENCTBME HOBbIE NMPaBOBbIE HOPMbI 1
npu3HaBasa yTpaTMBLUUMK CUy nNpexxHue, 0bs3aH, kak Toro TpebytoT ctaTbn 1, 2, 17 (4acTb 1), 18, 19, 54
(4acTb 1) n 55 (4acTun 2 n 3) KoHcTuTyumm Poccunckon ®epepauun, cobniogatb NPUHLMUMLI
CNpaBeaMBOCTMW, PaBEHCTBA U NOAAEPXKAHNA [OBEPUS TPaXKAaH K 3aKOHY U EeNCTBUAM rocyaapcTBa U He
BMpaBe npuaaBaTb 06paTHYO CUY HOBOMY PEryMpOoBaHUIO, EC/IN OHO YXYALIAET NPaBOBOE MOJIOXKEHME
JINYHOCTW, OrpaHMyMBaeT ee CybbeKTUBHbIE MpaBa, YXXe CYLeCTBYOLWME B KOHKPETHbLIX MPaBOOTHOLLEHMWSAX.
Bo B3aMMOCBSA3M C Noa0KeHNs MU KOHCTUTYUumn Poccunckon ®efepaunm 0 paBeHCTBE BCEX Mepes 3aKOHOM
N CyLOM, O PaBHOW 3aLlUUTE roCyaapCTBEHHOM 1 YaCTHOW hopM COBCTBEHHOCTM N O KPUTEPUSIX
CnpaBeaMBOCTM U COPa3MEPHOCTYM NMPK YCTAHOBIEHUN YCIOBMIA peanun3auny Toro Uan NHOro npasa u ero
BO3MOXXHbIX OFpaHU4yeHnn (CTaTbsa 8, 4acTb 2; cTaThd 17, YacTb 3; cTaThda 19, 4acTb 1) 3TO O3HAYaET, 4YTO
nyb6anYHbIE MHTEPECHI, MepeyncieHHsle B CTaTbe 55 (4acTb 3) KoHcTuTyuumn Poccuinckon ®egepaumm,
MOryT OMpaBAaTb MPaBOBbIE OrpaHNYeHNs NpaB 1 cBOOOA, TOJIbKO €C/IM OHM 0TBeYatoT TpeboBaHNAM
CNpaBenMBOCTM, ABASAIOTCA afAeKBaTHbIMW, MPOMNOPLIMOHAbHBLIMUK, COPa3MePHbIMA 1 HEOBX0ANMbIMU OAS
3aWMTbl KOHCTUTYLMOHHO 3HA4YMMbIX LEHHOCTEN, B TOM YiCe NMpaB U 3aKOHHbIX MHTEPEeCOoB APYrux nL, He
MUMeloT 06paTHOM CUMbI U He 3aTparnBalT CaMO CYLLECTBO KOHCTUTYLMOHHOIO NpaBa; Y4acTHUKN
COOTBETCTBYIOLLNX NPABOOTHOLIEHNI AO/KHbI UMETb BO3MOXHOCTb B pa3yMHbIX Npegesiax npeasuaeTb
nocneacTBMSA CBOEro NoBeeHns 1 BbiTb YBEPEHHBIMY B HEM3MEHHOCTW CBOEro 0puLManbHO NPU3HAHHOMO
CTaTyca, npmobpeTeHHbIX NpaB, LENCTBEHHOCTY NX FOCYAapPCTBEHHOW 3alUNTLI, T. €. B TOM, 4TO
nprnobpeTeHHOe UMK Ha OCHOBE AENCTBYIOLLEr0 3aKOHOAATEbCTBA NPaBo OyAeT yBaxaTbCA BAACTAMM U
OyneT peann3oBaHo.

C npuBeaeHHbIMUN NMPaBOBbIMMK NMO3MUNAMU KOHCTUTYUMOHHOrO Cyaa Poccuiickon ®eaepaumm,
BbIPa>XEHHbLIMW B MOCTAHOBEHNAX OT 24 okTA6ps 1996 roga N 17-M, oT 5 dhepans 2007 roga N 2-M, ot 21
aHBapsa 2010 roga N 1-M, ot 20 anpena 2010 roga N 9-M v ot 30 mioHa 2011 roga N 14-T1, cornacyeTtcs
noaxof k npobneme obpaTHOW Ccmnbl 3akoHa EBponenckoro Cyna no npaBaM YeI0OBEKA, KOTOPLIA MonaraeT,
YTO €C/IN HOBOE peryanpoBaHMe SBHO NOMeLLasio NPOXOAMNBLLMM B MOMEHT ero NpUHATUS CyaebHbIM
pa3bupaTenbCTBaM, TO OHO NPeACTaBNAET Yrpo3y HapyLLUEeHNS NpaBa Ha CnpaBeanBoe cyaebHoe
pa3bupaTenbCTBO, 3aKPEMJIEHHOr0 MYHKTOM 1 cTaTbh 6 KOHBEHLMM 0 3aLLUUTE NpaB YeN0BEKA M OCHOBHBbIX
cBobop (noctaHoBneHue oT 28 okTA6psa 1999 roga no peny "3enuHcku (Zielinski) n Mpagans (Pradal) v
loHcanec (Gonzalez) n gpyrue npotmne ®paHummn"). Mo MHeHuMto EBponenckoro Cyaa no npaBaM Yen0BeEKa,
eC/in BBeJleHVe B eNCTBME 3aKOHa B Nepno pacCMOTpeHns Aena fenaeT fajbHenllee nNpofosKeHne
pa3bupaTenbcTBa 6ecnpeiMeTHbIM, 3TUM HapPYLIAETCA MPUHLINM PaBEHCTBA CTOPOH, MOCKOJ/IbKY
rocyLapcTBO 3alLMLLaeT O4HY N3 HUX ((hakTMYecKkn xe - camo cebs) ¢ MOMeHTa U3MeHeHMns
3aKOHOaTe/IbCTBA; 3aKOHO4aTesIbHOe BMELLaTeIbCTBO, KOTOPOEe OKOHYaTesbHO U C 06paTHOM CKUJon
npegpeLlaeT pacCMOTPEHME CMOPOB MO CYLLECTBY B CyAaX, He MOXET ObITb ONpPaBAaHO HEOTNOXKHbLIMM
OCHOBaHMAMMW, NPEeACTaBAAIOWMMN 0BLWMIN MHTEPeC, N HapyLlaeT CTaTbio 6 KOHBEHLMW O 3alMTe npas
YyenoBeKa N 0CHOBHbIX CB0BOM, a TakXe cTaTblo 1 MpoTokona N 1 K Hel NPUMEHNTENBHO K
COOTBETCTBYIOLINM NMYLLLECTBEHHbLIM OTHOLIEHMAM (MocTaHoBAeHNS OT 9 sHBapsa 2007 roga "ApHoneH
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(Arnolin) n opyrvue n 24 gpyrux nena npotune ®paHunn”, "Obep (Aubert) n gpyrve n 8 opyrux aen npoTus
®paHumn" n gp.).

BbiBOAbI, K KOTOPbIM Mpuwen KoHCTUTYyunoHHbIn Cy g Poccniickon degepaunn, MoryT bbiTb
pacrnpocTpaHeHbl 1 Ha PeryanpoBaHne OTHOLLIEHWI NO NoBOAY 0643aTeNbCTB, BO3HUKLUUX B CBSA3M C
npenocTaB/ieHWEM Ha BO3BPAaTHON U (M) BO3ME34HOWN OCHOBE BI0AXKETHbIX AEHEXHbIX CPEACTB, KOTOPOE
nepBoHaYaNbHO OCHOBbIBAIOCh Ha 006X NonoXXeHnax cTaTb 196 MK Poccuinckon denepauum o Cpoke
NCKOBOW AaBHOCTW - 00 BCTYMJIEHUS B CUY NYHKTa 4 cTaTbh 93-4 Blog)xeTHOro kogekca Poccuinckon
depnepaumnmn, BBeaeHHon OenepasibHbIM 3aKOHOM OT 26 anpensd 2007 roga N 63-®3 "O BHeCeHUU
N3MeHeHWUN B Bloa)XeTHbIN Koaekc Poccuinckon ®enepauimn B 4aCTu peryampoBaHns 610xeTHOro npowecca
1 NpvBeLeHnn B COOTBETCTBIME C BI0AXKETHbIM 3aKOHOAaTeIbCTBOM Poccuinckon ®egepalmm oTLENbHbIX
3aKOHoaTesbHbIX akToB Poccuickon ®epepaummn” (1 sHeaps 2008 roga), AeicTBmMe KOTOPOro Bbii1o 3aTeM
pacnpoCcTpaHeHo Ha OTHOLWeHMUS, BO3HMKLLMe 10 1 aHBapsa 2008 rona, Ha ocHoBaHMK ab3aLla BTOPOro YacTu
6 cTaTby 5 Ha3BaHHOro ®enepanbHOro 3akoHa (B pegakumn ®engepanbHOro 3akoHa ot 24 Hosbps 2008
roga N 205-®3), BcTynumeLuero B cuay 26 Hosbps 2008 ropa.

5.1. CornacHo nyHkTy 2 cTaTbn 199 'K Poccuinckon degepaunm NCKOBas 4aBHOCTb NPUMEHAETCS CYA0M
TOJIbKO MO 3a5BJIEHNIO CTOPOHbLI B CrOpPe, CAEIaHHOMY [0 BbIHECEHUS CYA0M PELIEHNS; NCTEYEHME CPOKa
NCKOBOWM AaBHOCTW, O MPUMEHEHNN KOTOPOWN 3asBJIEHO CTOPOHON B Crlope, SBASETCA OCHOBAHNEM K
BbIHECEHUIO CYAOM peLleHns 06 oTkase B ucke. CnenoBaTesnbHO, Y4UTbIBAA KOHCTUTYLMOHHbIA NPUHLMN
HeOonyCTMMOCTM NpUAaHNsS 06paTHONM CUMbl 3aKOHY, YXYALUAOLEMY MOJIOXKEHME 1L, PpacnpocTpaHeHme
Ha MpoLLJI0e BPEMSA HOBOIro MPaBOBOIr0 PEryampoBaHna B 4acTW, N3MEHSIOLLEN CPOKM MCKOBOW AaBHOCTH,
BO3MOXXHO JIMLWb MOCTOJIbKY, MOCKOJIbKY OHO HE NMPOTUBOPEYNUT MPaBOMEPHBLIM OXXUAAHMAM 3TOro AnLa,
06yCn0BAEHHbIM MPABOBbLIM PEryaMpoBaHNEM, 4ENCTBOBABLUMM Ha MOMEHT BO3HUKHOBEHNS
COOTBETCTBYIOLLUX NPABOOTHOLLIEHWNNA,

Mpw 3TOM, ncxoas 13 npesymMnunm 4o6pocoBeCTHOCTU CTOPOH MMYLLECTBEHHbIX OTHOWeHWN (cTaTbs 10 MK
Poccuinckon ®egepalmmn), He npennosaraeTcs, 4TO KOHCTUTYLMOHHAA 3allMTa MOXKET PacnpoCTPaHATLCA
Ha OXXWLaHWA, CBA3aHHbIE CO CTPEMJIEHNEM O4HOW CTOPOHbLI MPaBOOTHOLWIEHNS HapyLWXUTb NpaBa u
3aKOHHbIE NHTEPEeChl APYron CTOPOHbI, @ 3HAYMT, HE NpeanoaraeTcs, YTO yBesMyeHne CpoKa NCKOBOW
JaBHOCTU MPUMEHUTENBHO K AIOrOBOPaM, KOTopble Bbl/n 3aK0YEHbI B APYTrUX YC/IOBUAX, MOXET YXYALNTb
nosioXKeHne 0653aHHON CTOPOHLI B TAKOM LOrOBOPE Ha TOM OCHOBAHWW, YTO MPW €ro 3aKJIl04YeHNN OHa He
MOria npeaBunaeTb NoaobHble nocnencTaus. MIHoe o3Havano Obl, 4TO CTOPOHA - B MPOTMBOPEYME C
AENCTBUTENbHBLIM CMbICJIOM U NpeAHa3HaYeHneM NCKOBOM AaBHOCTY - 3aBeOMO NCxoAuna U3 Toro, 4To no
NCTEYEHUN yKa3aHHOro B 3aKOHe CpoKa OHa He ByaeT MCnonHATb cBOM obsA3aTenbCTBa MO LOrOBOpY.

Bo BCAKOM c/lyvae npuaaHuem obpaTHOW CUJibl HOPME O CPOKE MCKOBOW [aBHOCTU HE MOXET CYMTAThCA
perynnpoBaHue, pacnpocTpaHAoLLeecs Ha OTHOLIEHUS, B KOTOPbLIX CPOK MCKOBOW LaBHOCTY €LLle HE UCTEK.
CoOTBETCTBEHHO, MO CMbIC/TY MOJIOXKEHMSA YacTn 6 cTaTbh 5 PeflepanbHOro 3aKoHa oT 26 anpena 2007 roga
N 63-03, cornacHo KOTOPOMY MyHKT 4 cTaTbn 93-4 biog)xeTHOro kogekca Poccuinckon ®egepaumm
NPUMEHSETCS TakXe K OTHOLWEHUSAM, BO3HUKLIMM A0 1 sHBapsa 2008 rofda, B cucTemMe OeNCTBYIOLLENO
NPaBoOBOIro PeryanpoBaHMsa U BO B3aMMOCBA3M C YKa3aHHOW HOpMOW Blof)XeTHoro Kogekca Poccuinckonm
depnepaumm n ctatbamm 124, 195, 196, 199 n 208 K Poccuinckon ®epepaunu, npeanonaraetcs, 4To HOBoe
perynupoBaHue, GakTUYeCKN 03HaYalolLee HeNpUMeHeHe obLWEero orpaHNYNTENIbHOr0 CPOKa MCKOBOM
AaBHOCTW, HE PacnpoCTPaHSAETCA Ha Te NPaBOOTHOLLIEHMNSA, MO KOTOPbIM TPEXJIETHMI CPOK, B TeYEeHMe
KOTOPOr0 MOXHO 6b1n10 Hbl B3bICKaTb MPOCPOYEHHbIE MIaTEXN B CyaebHOM nopsake, NCTEK Ha MOMEHT
BCTYNIEHNS B CUJTY HOPMbl 06 OTMEHe CpOKa UCKOBOW AaBHOCTMW.

MOCKONbKY MHCTUTYT MCKOBOM LABHOCTU HE peryanpyeT cofep)XaHue NpaBOOTHOLLEHW, KOTOpble MOryT
CTaTb NpeaMeToM cyaebHoro cnopa, U NOCKOJbKY UCTEYEHME CPOKA MCKOBOW [@aBHOCTW HAaX0AUTCS BHe
KOHTPOS AO/KHMKA, a MOTOMY ABASETCSA 415 HEro AULlb CNeACTBMEM NOBEAEHMS APYrOi CTOPOH®I,
AKTVBHbIE AEeNCTBNA KOTOPOW MOTYT MPMBECTU K NepepbiBy TeYEeHUs Cpoka UCKOBOW JAaBHOCTW HE3aBUCUMO
OT MoBeLeHNs LO/KHWKA, ero NpaBoBoOe MOJOXEHNE HEe U3MEHSETCS L0 TeX Mop, Noka He UCTeYeT CPoK
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NCKOBOW AaBHOCTMW, YCTAHOBMEHHbIN 3aKOHOM. CriefoBaTeNbHO, YBEIMYEHNE CPOKA MCKOBOW AaBHOCTH
NPUMEHNTENBHO K TEM OTHOLLEHUSM, MO KOTOPbLIM YCTAaHOBJEHHLIN paHee AeCTBOBABLUNM
3aKOHO4aTeIbCTBOM CPOK MCKOBOM AABHOCTM €LLE HE NCTEK, HE MOXKET pacLEeHNBaTbCA KakK yXyaLleHune
MPaBOBOro MOJIOXKEHNS NNLA U OrPaHUYEHNE Ero NPaB, YXKe CYLECTBYIOUMX B KOHKPETHbIX
NPaBOOTHOLLEHNAX, HELOMYCTMMOE C TOYKM 3peHns KoHcTutyumm Poccuninckon ®epeparmm (MoctaHoBeHMe
KoHcTuTtyumoHHoro Cyaa Poccunckon ®epepaunn ot 20 anpens 2010 roga N 9-1).

5.2. BBoasa ®defepanbHbIM 3aKOHOM 0T 26 anpens 2007 roga N 63-®3 B biof)XeTHbIN KOAEKC PoCCuinckom
®epnepaumnm ctaTbio 93-4, hegepanbHbii 3aKOHOAATENb YYes Takoe Xe Mo CyTU HOPMaTUBHOE
perynnpoBaHue, coaepxalleecs B cTaTbe 116 PeaepanbHoOro 3akoHa "O denepansHom broaxete Ha 2007
roa" v pencreylowee ¢ 1 sHBapa 2007 roga, Kotopoe v 661710 UHTErpUPOBaHO UM B MYHKT 4 cTaTby 93-4
BlogxeTHoro kogekca Poccninckon denepaumm Kak KogNOULMPOBAHHOIO akTa.

CooTBeTCTBEHHO, (hefepasibHbIN 3aKoHOLaTes b Bbl BNpaBe B NOPSAKe YTOYHEHNS CUCTEMHOMN CBA3M 3TUX
3aKOHOMOJIOXKEHUI N UX NPaBOBON MPEEeMCTBEHHOCTY BHeCTH dPefepasibHbIM 3aKOHOM OT 24 Hoabps 2008
roga N 205-®3 B YacTb 6 cTaTbn 5 PefepanbHOro 3akoHa ot 26 anpens 2007 roga N 63-®3 B KayecTBe
LOMNOJIHEHMA YKa3aHWe Ha TO, 4TO NYHKT 4 cTaTbn 93-4 BlogXeTHOro kogekca Poccminckon depepaumm
NPUMEHSETCS TakXe K OTHOLWEHNAM, BO3HUKLLMM A0 1 sHBaps 2008 rofa. To AOMNOSHEHNE - MOCKONbKY
OHO MpeAanofiaraeT BO3MOXHOCTb MPUMEHEHNS AaHHOW HOPMbI Blog)xeTHOro kofekca Poccuinckon
defepalmm K NPaBOOTHOLLEHNSM U3 [OFOBOPOB, MO KOTOPbIM CPOK MCKOBOW AaBHOCTU, NPefyCMOTPEHHbI
rpa4aHCKUM 3aKOHOA4aTeNbLCTBOM Poccunckon ®epepaunu, He nctek Ao 1 aHsapsa 2007 roga, T. €. Ha
MOMEHT MepBOHaYasibHOro BBEAEHMNSA MPABOBOIr0 PeryanpoBaHmns, NCKI0YaloWero npumMeHeHme B
COOTBETCTBYIOLLMX MPABOOTHOLLEHUSX NCKOBOW AABHOCTU, - HE MOXKET PacCMaTPMBaTLCS Kak HapyLlatoliee
KoHcTuTyumto Poccuinckon ®epepaumn, B TOM Yuciae ee ctatbm 8 (4acTb 2), 34, 35, 46 (4acTb 1) n 55
(4acTb 3).

Ecnn )Xe B KOHKPETHOM MPaBOOTHOLLEHMM MO NOBOAY MNPEeAOCTaBIEHNS Ha BO3BPaTHOW 1 (Man) BO3Me3LHON
OCHOBE BH0AXKETHbIX AIEHEXKHbIX CPeACTB AENCTBOBABLLMIA paHee CPOK MCKOBOW 1aBHOCTU NCTeK A0 1
aHBaps 2007 rofa (470 fOKHO BbITb NOATBEP)KAEHO CYAOM B YCTAHOBJIEHHbLIX 3aKOHOM MpoLefypax), To
YO0BNETBOPEHNE COOTBETCTBYIOWNX TpebOBaHMN Ha OCHOBAHWUN YacTun 6 cTaTbh 5 PefepansHOro 3aKoHa
0T 26 anpens 2007 roga N 63-P3, cornacHo KOTopomn NyHKT 4 cTaTbh 93-4 blog)XeTHOro Kogekca
Poccunckon ®egepalmm NpUMEHAETCA TakXXe K OTHOLLIEHUSAM, BO3HMKLWUM o 1 aHBaps 2008 roaa,
03Hayvas0 bbl MPUMEHeHNEe faHHOW HOPMbI C 0BpaTHOW CUJION, yXyALUaloLLEE NONOXKEHNE LA -
nonyvyatens 60 4KeTHbIX LEHEXHbIX CPeACTB, HapyLUlatoLlee ero MMyLLLeCTBEHHbIE MPaBa W NPaBo Ha
cynebHyto 3almnTy, rapaHTMpoBaHHble KOHCTUTYUMen Poccuinckon ®enepauuu.

icxonsa 13 M3N0XXEHHOro 1 pyKOBOACTBYACh CTaTbel 6, YaCTblo BTOPOW CTaTbu 71, cTaTbamun 72, 74, 75, 79
1 100 depepanbHOro KOHCTUTYLMOHHOIO 3aKoHa "O KoHcTuTyumoHHom Cyne Poccuiickon ®epepaummn”,
KoHcTuTyumoHHbin Cya Poccuinckon ®egepaumnm

NMOCTAaHOBMUI:

1. Mpn3HaTb B3aMMOCBA3aHHbIE NMONOXEHUSA NyHKTa 4 cTaTbh 93-4 bBiog)xeTHOro Kogekca Poccminckon
depepaumm, 4acTu 6 ctaTbn 5 GefepasibHOro 3akoHa "O BHECEHUN U3MEHEHW B BIOJ)KeTHbIN KOAEKC
Poccuinckon ®enepalmm B 4aCTu perynampoBaHns 6104xeTHOro npowuecca n NpuBeeHnn B COOTBETCTBUE C
6104KeTHbIM 3aKOHOAATENLCTBOM Poccuiickon ®eepalimm oTAeNbHbIX 3aKOHO4AaTENbHbIX aKTOB
Poccuiickon ®epepaummn” n ctatbn 116 depepansHoro 3akoHa "O enepansHoM brogxeTte Ha 2007 rog" He
npoTmeopeyawmnmMm KoHCTUTyumum Poccnminckon ®egepaLim, NOCKONAbKY YCTaHOBIEHHOE MMM CrelunanbHoe
perynnupoBaHmne CPOKOB MCKOBOW [aBHOCTU MPUMEHNTENLHO K TpeboBaHunaM Poccminckon degepauum no
obsi3aTenbCTBaM, BO3HUKLLMM B CBSI3M C MPEAOCTaBJIEHWEM Ha BO3BPATHOW U (1) BO3ME3HOW OCHOBE

610 4KETHBIX LEHEXHbIX CPeAcTB, 06yCcnoBAeHO 0COObIM XapakTepoM AaHHON KaTeropun NPaBoOOTHOLLEHNI,
npeaMeToM KOTOpbIX SBAAOTCA NyBAnYHbIE (hMHAHCDI, BbIAENSEMbIE A5 MOALEPXKKMN OTpaCIen IKOHOMUKN,
CyObEeKTOB 1M 06BEKTOB IKOHOMUYECKOW AeATeNbHOCTU, OTHECEHHbLIX B YCTAHOBEHHOM MOPAAKE K
npuopuTeTaM rocyaapCTBEHHOM COLMANbHO-IKOHOMUYECKON NOJUTUKK, T. €. ANS YA0BIETBOPEHNS
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roCyapCTBOM, BbIMOJHSIOWMM CBOIO PErYASTUBHYIO (PYHKLNIO, MyOAMYHO 3HA4YMMOro MHTEpeca, 1
NOCKOJIbKY MO CBOEMY KOHCTUTYLMOHHO-MPABOBOMY CMbIC/Y B CUCTEME AENCTBYIOLLEro NpaBoBOro
perynmpoBaHmna 3T 3aKOHOMOJIOXKEHWSA He NpeanonaraT YCTAaHOBNEHUSA He OrpaHNYeHHOro No BPeEMEH!
CPOKa NCKOBOW AAaBHOCTMW NPUMEHNTESIbHO K YKa3aHHbIM TpeboBaHUSAM.

2. Mpn3HaTb N0J0XEHNEe YacTh 6 cTaTbh 5 GefepanbHOro 3akoHa "O BHECEHWNM M3MEHEHWI B BIOOXXETHbIN
Koaekc Poccuiickon ®epepalimmn B HacTu peryanpoBaHns 6100 XeTHOro NpoLecca n NpuBeLeHNN B
COOTBETCTBUE C 6104)KETHBLIM 3aKOHOAATENLCTBOM Poccuiickon Pegepaunm 0TAeNbHbIX 3aKOHOAATENbHbIX
akToB Poccunckon ®egepaunn', pacnpocTpaHaolLee AencTBue NyHKTa 4 ctaten 93-4 BroaxeTHOro
Kopekca Poccminckon depepaumy Ha OTHOLWWEHMS, BO3HUKLWMe 10 1 aHBapsa 2008 rofa, He NpoTnBopeYyalLmnm
KoHCcTuTyummn Poccuinckon depepaunm B TO Mepe, B KaKON 3TO NOJIOXKEHUE - MO CBOEMY KOHCTUTYLIMOHHO-
NpaBOBOMY CMbIC/y B CUCTEME AEeNCTBYIOLLEro MPaBOBOro PEryanpoBaHns - He npeganonaraeT NpUMeHeHne
YBEIMYEHHOIr0 CPOKa MCKOBOW AaBHOCTW, MPeAyCMOTPEHHOr0 CTaTben 93-4 BloA)XeTHOro Koaekca
Poccninckon ®degepaunmn, K MPaBOOTHOLLEHUSAM, MO KOTOPLIM AENCTBOBABLUUIA paHee CPOK UCKOBOWA
NaBHOCTU NCTEK HA MOMEHT MepBOHaYaIbHOr0 BBEAEHNS B AENCTBME HOPMbl 06 OTMEHE CPOKa MCKOBOM
AABHOCTW A5 AaHHbIX MPaBOOTHOLWEHWIA, T. €. Ha 1 aHBaps 2007 roaa.

3. KOHCTUTYLMOHHO-NPaBOBON CMbIC/ NMOJIOXKEHUN NYHKTa 4 cTaTb 93-4 Blog)KeTHOro Kogekca Poccuinckonm
depnepaumm, 4acTn 6 cTaTbh 5 GefepanbHOro 3akoHa "O BHECEHMM M3MEHEHWIN B BIOJXXETHbIN Ko4eKC
Poccuiickon ®epepalmm B 4acTu peryanpoBaHnsa 610aKeTHOro npouecca u NpuBeLeHUN B COOTBETCTBIE C
6l00KeTHbIM 3aKOHOAATeNbCTBOM Poccminckon ®egepaunm oTAebHbIX 3aKOHOAATESIbHLIX aKTOB
Poccuitckon ®epepaumn" n ctatbk 116 denepanbHoro 3akoHa "O deaepansHom broaxeTe Ha 2007 roa",
BbISIBJIEHHbIN B HacTosALWeM MocTaHOBEHUN, SBNSeTCs 0buieoba3aTesNibHbIM U UCKoYaeT Ntoboe nHoe nx
NCTOJIKOBaHME B NMPaBONPUMEHNTENbHON MPpaKTHKe.

4. ®depepanbHOMY 3aKOHOOATENIO HAONEXUT - nCxoas u3 TpeboBaHUn KOHCTUTYL MK Poccriickom
depfepaumm 1 C y4eTOM HacToswero NocTaHOBAEHMS - YCTaHOBUTb KOHKPETHbI BPEMEHHOW Npeaen gns
YBEJINYEHHOr 0 CPOKa MCKOBOW AaBHOCTW, MPenyCMOTPEHHOI0 MYHKTOM 4 cTaTbyh 93-4 Bog)XeTHOro
Koaekca Poccuiickon depepaunn n ctatben 116 PegepanbHoro 3akoHa "O denepansHoM BlogxeTe Ha
2007 rog".

5. HacTosuiee MocTaHOBNIEHNE OKOHYATENbHO, HE MOANIEXMT 06)KafoBaHMI0, BCTYNaeT B CUY CO OHS
onybanKoBaHUS, LENCTBYET HENOCPEACTBEHHO 1 He TpebyeT NoaATBEPXAEHMSA OPYr MU OpraHaMm 1
LOJDKHOCTHBIMU NLL@MMU.

6. CornacHo ctaTbe 78 ®efepasbHOro KOHCTUTYLMOHHOrO 3akoHa "0 KoHCTUTyLmnoHHOM Cyne Poccuinckon
depepaumn" HacToswee MocTaHOBNEHWE NOANEXUT HE3aAMeANNTENbLHOMY 0nybanKoBaHUO B "PocCcuiniCcKom
rasete" n "CobpaHumn 3akoHogaTenscTBa Poccuinckon ®enepaummn. NocTaHOBAEHNE [OKHO ObITh
onybnukoBaHo Takxe B "BecTHrke KoHcTuTyumoHHoro Cyaa Poccuinckon depepauun”.

KOHCTUTYUMOHHLIN Cya

Poccuiickon ®epepaimm

N 20-M

Ocoboe MHeHue

cyabn KoHcTutyumoHHoro Cyaa

Poccuiickon ®epepalimu

IA.l'apxveBsa

1. B npyHATOM No faHHoMYy feny MNocTaHoBAeHUn KoHCTMTyumnoHHoro Cyaa Poccuinckon ®epepalimu
YCTaHOBJIEHO, 4TO NPeAMEeTOM PacCMOTPEHMSA MO HAaCTOALWEMY Aefy ABNATCSA B3aUMOCBA3aHHbIe
NoJIoXXeHns NyHKTa 4 ctatbn 93-4 brogxeTHOro Kogekca Poccninckon degepaunm, 4actm 6 ctTaTbh 5
defiepaNbHOr0 3aKoHa "O BHeCeHUW n3MeHeHWn B brogXeTHbIN Kogekc Poccminckon deaepauum B 4acTu
perynmpoBaHuns 6104XeTHOro npoLecca v NprBeAeHNN B COOTBETCTBME € BI0XKEeTHbIM 3aKOHOAaTe/IbCTBOM
Poccuiickon ®epepalimm oTAeNbHbIX 3aKOHO4aTebHbIX akToB Poccuinckon ®epnepaumn” n ctatbn 116
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depepansbHOro 3akoHa "O denepansHoM brogxeTe Ha 2007 roa" - B YacTu, NpeaycMaTpuBatoLLEen, YTo
NCKOBas 0aBHOCTb, YCTAHOBJIEHHAA MPaXKAaHCKUM 3aKOHO4aTeNbCTBOM Poccuinckon degepaunm, He
pacnpocTpaHseTcsa Ha TpeboBaHma Poccunckon ®epepaumm no oba3aTensCTBaM LPUANHECKUX SINLL,
BO3HUKLUVMM B CBSAI3U C NPeAOCTaB/IEHMEM Ha BO3BPATHOW W (MK) BO3ME3HOW OCHOBE B0 )KETHbIX
LEHEXHbIX CPeACcTB, BKAoYas TpeboBaHMs Mo ynaaTe NPOLEHTOB U (MAKN) MHbIX NAATEXEN,
npeaycMOTPEHHbIX 3aKOHOM K (MAK) 4OrOBOPOM (COrnalleHMneM), B TOM YUCTIE MPUMEHUTESIbHO K
OCYLLLeCTBJIEHWNIO JIN3MHIOBbIX OMepaLnii B arponpoMbILLIEHHOM KOMMJIEKCE, U YTO AaHHOE NPaBWJIo
NPMMEHSAETCA Tak)Xe K OTHOLIEHMAM, BO3HMKLWKUM A0 1 aHBaps 2008 roga.

C yyeTom TOro obCTOATENLCTBA, YTO AE/I0 PAaCCMaTPMBAETCA B NpoLeaype KOHKPETHOrO HOPMOKOHTPOS
(4acTb 4 cTtaTby 125 KoHcTuTyumn Poccuninckon Gegepauun), HeobxoanmMo NpoBepsaTb KOHCTUTYLMOHHOCTb
OCMOPEHHBLIX HOPM TOJIbKO B TOM UX 4acTK, KOTopas bblla MpUMEHEHa B KOHKPETHLIX AenaX, MOC/Y>XUBLUNX
NnoBOAOM [/19 3arpoca.

Kak cnepyeT 13 npeactaBieHHbIX MaTepuanos, OAO "PocarpocHab" (nm3mHronatens) n BopoHexckas
obflacTHas accoumauns KPecTbaHCKMX (hepmepckmx) xo3ancTs "Huea" (cybnmsuHronaTtens) 13 mapta 2000
rofia 3akJ/i4man 4oroBop 4O0AroCPOYHOro (PMHAHCOBOro AN3MHIa, MO YCI0BUSAM KOTOPOro AN3NHrogaTe b
obsa3anca npnobpectn ons cybnmsmHronaTens 3a cyeT 610QKETHbLIX CPeACTB A4S NocnenyoLlen nepenayn
€My B JIN3UHI COOTBETCTBYOLME 06BEKTLI, @ Cy6AN3NHIO4ATENb - MPUHATL 3TN 06BEKTLI B IN3MHT,
BO3MECTUTb JIN3UHIOAaTeNo BCE UHBECTULMOHHbIE 3aTPaThl, CBA3aHHbIE C UX MOKYMNKOWN, U BbIMJIATUTbL eMY
BO3HarpaxaeHue.

Mo3ToMy NpegMeTOM Mo HacTosALWEeMY ey ABAAKTCA HOPMbI NMYHKTa 4 cTaTbh 93-4 BloAXXETHOro Kogekca
Poccuinckon ®epepaumm He BO BCeM ee 06beMe, a TOJIbKO B TOW 4acTuW, KOTOpas yCTaHaBAMBAET, YTO
NCKOBas AaBHOCTb, YCTAHOBJIEHHAA rPpa)K4aHCKUM 3aKOHOLaTesIbCTBOM, He pacnpoCTPaHAETCS Ha
TpeboBaHusa Poccuinckon ®epepalimm, BOZHUKLINE B CBA3W C MPeA0CTaB/IEHNEM Ha BO3BPaTHOW 1 (1nn)
BO3Me3[HON 0CHOBe 6104)KETHbIX AEHEXHbIX CPeACTB NPU 3aKt04eHNN 4OroBOPOB (hMHAHCOBOW apeHpbl
(nm3nHra). ViHom noaxond K onpeaeneHunio npeaMeTa Aefla 03Havyan bbl pacCMOTPEHNE Aena B Nopsake
abCTpPaKTHOro HOPMOKOHTPONS.

Mo gaHHbIM MpaBuTenscTBa Poccunckon ®epepaum n CHyeTHoM ManaTbl, 3240/ 1KEHHOCTb OPUANYECKNX
nnu, cybbekToB Poccuinckon denepaLnm BO3HUKNE B CUY Pa3JinyHbIX 06CTOATENLCTB U COCTABASET CYMMY
nopsfka 9 munnuapgos gonnapos CLUA u 1,4 munnuapaa pybneit. MNpu 3ToM HanbonbLluas cymma
3a40/>KeHHOCTK obpa3oBasiack Mo BIXETHbIM KpeanTaM (ccynam) - 2854,2 munnuapgaa pybnen, He
ABNAOLLMMCA NPEAMETOM M0 HaCToALWEeMy Aesy. 3Ta CyMMa CONoCTaBuMa ¢ 06beMOM pacxodoB Ha
3[lpaBoOXpaHeHne 1 cnopT (196 492,2 munnnoHa pybnen).

3HaYUTENbHYO MacCy 3TOM 3a40/PKEHHOCTM 06pa3yoT A0rN OpraHn3aLnii eCTECTBEHHbLIX MOHOMONIA 1
npeanpuaTUin TOMJINBHO-3HEPIreTUYECKOr0 KOMMJIEKCa, NONYy4MBLUMX BI0J)KETHbIE KPeauThl B Mepuos c
1992 ropa no 2000 rog no MuHToN3Hepro Poccun,

2. laHHOEe Aeno paccMaTpMBaAETCA MO HOBOWM A1 KOHCTUTYLMOHHOIO CyA0NpoM3BOACTBa npoLleaype
pa3pelleHuns nen 6e3 npoBeneHNs CayllaHns, NPeayCcMOTPEHHON cTaTben 47-1 GenepanbHOro
KOHCTUTYLIMOHHOIO 3akoHa "O KoHcTuTyumoHHoM Cyae Poccunckon ®epepaummn’.

KOHCTUTYLMOHHbIN Cya Poccminckon deaepaumy MOXET pacCMaTpyBaTh M pa3peLlaTb Aefla o
CoO0TBETCTBUN KOHCTUTYLMM Poccminckon deaepauny yKkasaHHbIX B MyHKTe 1 YacTu nepBon cTaTb 3
HacToswero ®efepanbHOro KOHCTUTYLMOHHOMO 3aKOHa HOPMaTMBHbIX MPABOBbLIX aKTOB (3@ NCK/OYEHNEM
henepasnbHOr0 KOHCTUTYLIMOHHOMO 3aKOHa, efepasbHOro 3aKoHa, KOHCTUTYLUKN pecnybimkuy, ycTaBa
Kpas, obnacTtu, ropoaa denepasbHOro 3Ha4eHNs, aBTOHOMHOM 061acTK, aBTOHOMHOIO OKpYra), NMPoBepsTh
no »kanobe Ha HapyLeHne KOHCTUTYLIMOHHbIX NpaB 1 cBo60A rpakaaH KOHCTUTYLMOHHOCTL 3aKOHa,
NPUMEHEHHOI0 B KOHKPETHOM [efie, UK NMPOBEPATb N0 3anpocy cyAa KOHCTUTYLMOHHOCTL 3aKOHa,
noasiexxallero NpUMEHEHNI0 B KOHKPETHOM aene, 6e3 npoBefeHns CaywaHns, ecivm NpuaeT K BbIBOAY O
TOM, 4YTO OCNaprBaeMbIe 3a9BMTeIEM MOJIOXKEHNS HOPMATMBHOIO NPaBOBOro akTa aHaa0rMyHbl HOpMaM,
paHee NPU3HAHHbLIM He COOTBETCTBYOWMMN KOHCTUTYLMK Poccuiickon deagepaunm NOCTaHOBAEHNEM
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KoHcTuTtyumoHHoro Cyaa Poccunckon depepaunm, COXpaHaoWmMM Cuy.

Mpn NpUMEHeHUN faHHbIX HOBe 3aKoHa 0 KOHCTUTYLnoHHOM Cyae Poccmninckon defepaumm BO3HMKaAET
BOMPOC: @ NMPUMEHMMbI JIN 3TW MONIOXKEHWSA B TOM C/ly4ae, eC/iv paHee He MOCTaHOBAEHNEM, a
onpegeneHnem KoHctutyumoHHoro Cyaa Poccuinckon denepaunm aHanornyHole (a He MAEHTUYHbLIE) HOPMBI
66111 NpU3HaHbI KOHCTUTYLMOHHBLIMY C BbIBAEHUEM UX KOHCTUTYLIMOHHO-MPABOBOr0 CMbic/1a? ®opMasibHO
cTtatbsa 47-1 3akoHa 0 KoHcTuTyumnoHHoM Cyae Poccuinckon degepauny npeayCcMaTpuBaeT TOJIbKO Takon
Cnyyal, Korfia aHaJlormyHas HopMa NpU3HaHa HEKOHCTUTYLMOHHON. OHAKO, MOCKObKY KOHCTaTaLns
HEKOHCTUTYLMOHHOCTW 1 MPU3HAHWE HOPMbl KOHCTUTYLMOHHOW NMpKU YCI0OBMM NPUAAHUSA i
KOHCTUTYLIMOHHO-NPABOBOIr0 CMbIC/Ia HE ABAAIOTCA HEKMMIW NPOTUBOMONOXHBLIMIU NPOLECCYasibHbIMU
MexaHW3MaMu, HET OCHOBAHWI NoJslaraTh, YTO 3aKOHOAATESb UCK0YMA BO3MOXXHOCTbL NMPUMEHEHUS CTaTbK
47-1 3akoHa B NofobHOM cuTyauun. IMeHHO 3To 1 MMeeT MeCTO B HaCTOSLLIEM fene, MOCKOJIbKY paHee Te
Xe lopuamnyeckmne noaoXKeHns - nyHKT 4 ctaTbn 93-4 Blog)XeTHOro kogekca Poccuinckon degepaunmn, H4acTb
6 cTaTbn 5 PefnepanbHOro 3akoHa "O BHECEHMM N3MEHEHWI B BloaXeTHbIN Koaekc Poccuinckon ®egepauum
B YaCTW peryampoBaHus Bo)XKeTHOro npoLuecca 1 NpuBeLeHNN B COOTBETCTBUE C BIOIXKETHbLIM
3aKOoHodaTesbCTBOM Poccumnckon ®enepaumm oTAENbHbIX 3aKOHOLaTeNbHbIX aKTOB PoCCUincKonm
depepaummn”, a TakXXe NyHKT 3 cTaTbn 8 ®efepasibHOro 3akoHa "O BHECEHUWN U3MEHEHWIA B OTAE/bHbIE
3aKOHoZaTesibHble aKTbl Poccuinckon depepaunn B CBA3n ¢ PegepaibHbiM 3akoHOM "O PeaepasibHOM
6romxeTe Ha 2009 roa 1 Ha nnaHoBbIi Nnepuod 2010 1 2011 ronos" - 661U NPU3HAHBLI COOTBETCTBYOLLUMN
KoHCcTuTyummn Poccninickon degepaunm 1 He HapyLLAloWMMN KOHCTUTYLIMOHHbIE NpaBa 3asBUTeNen
(Onpepenenune KoHcTtutyumoHHoro Cyaa Poccuinckon ®enepaunm ot 19 mas 2009 roga N 596-0-0).

B xanobe OAO "CobuHbaHK", no koTopon u npuHaTo OnpepeneHme KoHCTUTYUMOHHOro Cyaa Poccuinckon
®epepaumm ot 19 maa 2009 roga N 596-0-0, nofHMManNCsa BOMPOC O TOM, YTO OCMOPEHHbLIM HOPMaM,
BCTYNMBLINUM B cuny ¢ 1 aHBapsa 2008 rona, npuaaHa obpaTHas cuna, a No3TOMY BblCKa3aHHas
KOHCTUTYLMOHHbIM Cyaom Poccuinckon ®epepaumm npaBoBas No3nNLNS 0 KOHCTUTYLMOHHOCTI OCMOPEHHbIX
HOPM, HECMOTPA Ha (hOPMY NMPUHATOrO peLleHns (a 3To 0TKa3Hoe onpeaesneHne), pacnpocTpaHaeTcs 1 Ha
HOPMY, KOTOPOWM OCMOPEHHLIMU MOJIOXEHUAMMN NpUAaHa "obpaTHasa cuna'.

Mpouenypa ctaTbu 47-1 3aKoHa He NpeAHa3HayYeHa 419 N3MEHEHWS NPaBOBbLIX MO3MLMIA, paHee
cpopmynnpoBaHHbIX KOHCTUTYUMOHHBIM CynoM Poccuinckon ®egepauunu.

A Mex[y TeM B HAaCTOALLEM Jefle paHee U3NoXeHHas npaBoBas No3nunsg KoHCTUTyumoHHoro Cyaa
Poccninckon ®depgepaumm GakTUYECKN N3MEHEHA.

B OnpepeneHun ot 19 mas 2009 roga N 596-0-0 KoHcTuTyumoHHbIn Cya Poccuiickon ®efepaLimm npuiien
K BbIBOZY, YTO CaMo Mo cebe ycTaHoBNIeHNe 0COBEHHOCTEN NCMONHEHNS AEHEXHbIX TpeboBaHMiA No
oba3aTenbcTBaM nepen Poccuinckon Genepaumnein 0THOCUTCA K ANCKPELNOHHBIM MOJTHOMOYNSM
hefepanbHOro 3akoHogaTena B 061acTu peryanpoBaHmsa CpokoB A5 obpalleHns B Cyh, KOTOpble, Kak
HEOLHOKPATHO YKa3biBaa KOHCTUTYLUMOHHBIA Cyn Poccuinckon ®epepaumm, MoryT 6biTb HE TONbKO
N3MEHEHbl UM, HO 1 OTMeHeHbI (onpeaeneHns oT 14 gekabpsa 1999 roga N 220-0, oT 3 okTa6bpsa 2006 roaa
N 439-0, o1 15 ntons 2008 roga N 536-0-0, o1 24 niona 2008 roga N 364-0-0).

Cenyac xe KoHcTuTyumoHHbln Cya Poccninckon ®epepaumm CTaBuUT Nog COMHEHME NPaBo 3akoHo4aTens
npuMeHnTb cTaTbto 208 MK Poccunckon ®epepauim n yCTaHOBWTb, 4TO MCKOBas JAaBHOCTb He
pacrnpocTpaHseTcs Ha TpeboBaHMs 0 Bo3BpaTe BIOIXKETHbLIX CPEACTB, T. €. OTMEHUTb CPOKU AN
obpalueHuns B cya. ObpaiieHne KoHcTuTyumoHHoro Cyaa Poccuiickon degepaunm B NPUHATOM
MocTaHoBNEHNM K heaepanbHOMY 3aKoHOAATENO C TpeboBaHNEM YCTAHOBUTb KOHKPETHbIN BPEMEHHON
npenen 4nsa "yBennMyeHHOro Cpoka" MCKOBOW AaBHOCTW, MPeAyCMOTPEHHOr0 NYHKTOM 4 cTaTbmn 93-4
BrogxeTHoOro kogekca Poccuinckon denepaunn, NoATBEPXKAAET OTMEYEHHOE U3MEHEHWE NPABOBOW
no3unumn.

3. 3meHeHa v npaBoBas no3nuns KoHctutyumoHHoro Cypa Poccuinckon ®egepaniv B HaCTU OLLEHKM
OCMOPEHHBIX HOPM - MpUAaHa Jin UM 3akoHoaaTenem obpaTHasa cuna. B OnpeneneHnn KOHCTUTYLIMOHHOIO
Cyna Poccunckon ®epgepaumm ot 19 mad 2009 roga N 596-0-O HeT pa3BepHyTON aprymMmeHTaLum no 3Toun
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npobneme, 0lHaKO NTOrOBLIN BbIBOA O TOM, YTO OCMOPEHHbIA KOMMIEKC HOPM, BKJTIOYAIOLLNIA MONOXKEHNE O
TOM, YTO HOpMa, BCTynmBLas B cuiy ¢ 1 aHBapa 2008 rofa, NpUMEHSAETCSA TakXe K OTHOLUEHUSM,
BO3HMKLUMM A0 YKa3aHHOW AaTbl, HE HAapYyLUAeT KOHCTUTYLMOHHbIX NpaB 3asBUTEeNeN, 03Ha4YaeT TONbKO
OLHO - YTO KOHCTUTYLMOHHBIA Cyp Poccuinckon ®epnepaumm He 06HapyXun B 3TUX HOPMax 4YTo-1mbo
npoTmeopeYallee ctaTbsaM 54 n 57 KoHcTutyuun Poccunckon ®epepaumm.

ApbuTparkHble Cyabl NCXOAUAN U3 TOro, 4TO HopMa PeaepanbHoro 3akoHa N 205-O3 o npugaHun obpaTHON
Cunbl NYHKTY 4 cTaTbyn 93-4 Blog)XeTHOro kogekca Poccuinckon ®epepalnn BBeieHa B eNCTBUE C 26
Hosbps 2008 rofa 1 4TO OHa yCTaHaBAMBaET K0Obl OTBETCTBEHHOCTb OTBETYMKOB 3a Nepuopn o 26
Hosbps 2008 ropa, T. e. UM NpuaaHa, B HapylweHue ctaten 54 n 57 KoHctutyunm Poccniickon denepauun,
obpaTHas cuna.

Mexay TeM 0CropeHHble HOPMbl He YCTaHaBMBAKOT M He OTArYalT OTBETCTBEHHOCTbL. MOXXHO yTBEepXAaTh,
YTO OHW HECKOJIbKO YXYALLAOT NPaBOBOE MOJIOXKEHNE OTBETHMKOB N0 TpeboBaHMAM Poccuinckonm
depepaummn, Ho B KoHCTUTYLMK Poccuiickon denepauum oTCyTCTBYET 0OLLMIA 3anpeT Ha yXyaLleHne
NPaBOBOIro NOJIOXKEHNS 3aMHTEPECOBaHHbIX L,

iIMeHHO No3TOMY 3akoHoAaTenb 0blafaeT WMPOKON AUCKPELMEN, YTO U KOHCTaTupyeTcs B OnpeaeneHnn
KoHcTutyumoHHoro Cyga Poccunckon ®epnepaunn ot 19 mas 2009 roga N 596-0-0. NckntoyeHne ons
OTBETYMKOB BO3MOXHOCTM CCbITAaTbCS Ha NCTEYEHME CPOKa UCKOBOWM AABHOCTM KaK Ha OCHOBaHWe 0TKa3a B
YOOBIETBOPEHUN 3a5IBIEHHBIX K HEMY TpeboBaHU He 3aTparmBaeT KOHCTUTYLMOHHbLIX MPaB, BbITEKAOLLNX
n3 ctaten 54 n 57 KoHcTuTyumm Poccuinckon ®epepaunn.

[aHHbIN BbIBOA MOXeT BbITb MOAKPENJIEH Tak)Xe CCbIIKaMy Ha NpaBoBble No3unumm ®egepanbHOro
KoHcTuTyumoHHoro Cyna NepmMaHnn, KOTOPLIA CHATAET, 4TO "U3 NPUHLIMNAG NPaBoOBOro rocyaapcTea
BbITEKAET, YTO 3aKOHbI, yXyALIatoLWme NosoXKeHne rpaXdaHnHa, He MOryT pacnpoCTpaHUTb CBOE AeNCTBME
Ha y>Xe 3aBeplUeHHble npaBooTHoweHus" (B Verf GE 13, 261 (271)). B apbuTpaxkHbIx Aenax, KoTopble
NOCNY>XXNAN OCHOBaHMeM A5 obpalleHmns ¢ 3anpocomM B KOHCTUTYUMoHHbIN Cyn Poccunckon ®epepaumm,
aHasIM3MPOBaJINCb MPaBOOTHOLLEHNS, BO3HUKLUNE U3 LOroBopa (OMHAHCOBOW apeHAabl (nu3nHra). icteverHne
CPOKa NCKOBOW JAaBHOCTMW M HEBO3BPAT AEHEXHON CYMMbl CaMu No cebe He NPUBOAAT K 3aBEPLLEHUNIO
BO3HMKLUMX U3 3TUX AOrOBOPOB FPaKAaHCKNX MPaBOOTHOLLIEHWNA,

Kak HeoHOKpaTHO noa4vepkunan ®enepanbHblil KOHCTUTYUMOHHLIN Cya FepMaHuK, 3anpeT Ha npuaaHme
obpaTHOW Cubl 3aKOHY He ABNAeTCS abCoNOTHLIM, MOCKOLKY B CyAebHON NpakTMKe 1 B OKTPUHE
NPOBOANTCS Pa3nyme Mexxay UCTUHHOM U MHUMOI obpaTHOW C1oi 3akoHa. cTuHHas obpaTHas cuna
MMeeT MeCTO B C/lyH4ae, eC/IN 3aKOH pacnpoCcTpaHaeT CBOE AENCTBME Ha NPaBOOTHOLLEHNS, MONHOCTbIO
3aBepLUeHHble B MPaBOBOM CMbIC/I€ O MOMEHTa ero onybsamkoBaHms. B OTHOWEHNN Takux 3aKOHOB
LEeNCTBYET NPUHUNMMANbHBIA - HO HE aBCOIOTHEIN - 3anNpeT Ha NpuaaHne uM obpaTHOM cunbl. Mpu 3ToM
NCKJTIIOYEHMNS BMOJIHE BO3MOXKHbI B TEX C/Ty4asix, Korga y amua He 6b110 0CHOBaHMIA paccyuThIBaTb Ha
onpeLeneHHoe NoJIoXKEHNe BeLeit, T. e. Korha ero JoBepue He 3ac/lyXmMBaeT 3awmThl. B yacTHOCTW,
cynTaeT PenepasibHbit KOHCTUTYLUMOHHLIN Cya FepMaHnn, BaXkHble MpUYUHbI obecTBeHHoro 6nara,
nMeroLLMe NpeBaipyioLLee 3HayeHre rno CpaBHEHNIO C MPUHLMIMOM rapaHTMPOBaHHOCTY NpaBsa, MOryT
onpaBAblBaTb B JaHHOM KOHKPETHOM CJly4yae 0bpaTHYH CUy 3aKOoHa.

MHumMoe obpaTHOe LEeNCTBMUE 3aKOHa MMeEeT MeCcTO TOra, Korga 3akoH npefycMaTpuBaeT HOBble WK
N3MEHSET CYyLLEeCTBYOLLME MPaBOBbIE NOCNEACTBNS B OTHOLLEHNM eLlle ANALWNXCA NPaBOOTHOLLIEHWN, He
3aBepLUeHHbIX K MOMEHTY BCTYMJIEHMA ero B Cuy. B TakoM ciydae npupaHue 3akoHy obpaTHON Cubl
npu3HaeTca 4ONYCTUMbIM,

MpaKTN4yeckn aHanormyHble BbiBOAbI MOTYT ObiTb 0BHapy>XeHbl 1 B 0TEYECTBEHHON AOKTPUHE. B YacTHOCTH,
A.ATunne NpoBOAWA Pa3iMyne Mexay HeMeaJsieHHbIM 1 06paTHLIM AeNCTBMEM 3aKoHa. [pn obpaTHOM
LEeNCTBUN 3aKOH PacnpoCTPaHAETCA Ha yXKe 3aBepLUeHHble NpaBooTHoWeHNS. A.A.Tunne cH4mMTan, YTo 3aKOoH
MOXXeT BbITb MPUMEHEH 1 TakuM 06pa3oM, 4TO C MOMEHTa BCTYMJIEHMSA ero B CUy OH pacnpocTpaHAeTCs Ha
BCE CyLLeCTBYIOLWME CALNKMW, NPUYEM AajbHenLwmne AeiCTBMA No CAesIKaM NpekpaLLaTcs. 3akoH no
BCTYMNNEHWNN B CUAY KaK Bbl MpecekaeT BCe CYLLEeCTBYOLWME OTHOLIEHMWS, 1 1S CTaporo 3akoHa MecTa He
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OCTaeTcs. 3anpeLlas 3T JeNCTBMA BNPedb, 3aKOH NMPU3HAET OENCTBUS, y)Ke COBEpPLUEHHbIE. T10
KJTaCCMYeCKom Teopun fake 3To byneT npm3HaHo obpaTHLIM AEACTBMEM 3aKOHA, MOCKOJIbKY HOBbIN 3aKOH
BO34ENCTBYET Ha pa3peLleHHble CTapbiM 3aKOHOM OTHOLLEHWUS U NPUAAET UM Te NOCNeACTBUS, KOTOPbIE He
OblM NPefyCMOTPEHbI, NPeaBUAEHbI CTOPOHAMU NMPU 3aKIOYEHNIN Pa3peLLIEHHON 3aKOHOM caenkun. OQHaKo
TaKoe AeNCTBMe 3aKOHa NpaBu/ibHee Ha3BaTb HEMELIEHHbIM.

B HacTosiLEM fiefie Mbl UMEEM [€N0 C MHUMOWN 0BpaTHOM CUI0M, @ MO3TOMY S MPUXO0XKY K MHEHUIO, YTO
3aKOHoZaTe b, Mpecaenys BaXHbl Ny6AnYHbIN nHTepec, bbia BNpaBe pacnpoCTPaHUTb HOPMbI MYHKTa 4
cTtaTbn 93-4 brogxeTHOro Kogekca Poccninckon degepaunmm Ha OTHOLLEHWS, BO3HUMKLLME A0 1 aHBapsa 2008
roaa.

Tunne A.A. Bpems, NpoCTpaHCTBO, 3aKoH. M., 1965. C. 89.
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