Mo peny 0 NpoBepKe KOHCTUTYLIMOHHOCTU YacTern nepson 1 BTOPON cTaTbl 133 YronoBHO-NpoLeccyanbHOro Kogekca
Poccuiickon ®epepaumm B cBA3u € xanobamu rpakaaH B.A.Tuxomuposoi, N.N.Tuxommnposoi n .H.Capabiko

CraTtba 42. YINK Poccunckon Pepgepauum copepxuT odbwue
NOJIOXKEHUA, Kacalowecsa NpaBoBoOro cratyca notepnesLliero, u
KaK TaKOBaf HanpasJieHa Ha 3aliUTy NpaB U 3aKOHHbIX
MHTEPEeCOoB JIL, KOTOPbIM NPUYMHEH Bpea npecTynJjeHueM.
CooTBEeTCTBEHHO, 3Ta HOPMa He MOXXeT pacCMaTPUBATbCA KakK
HapyLwalowasa KOHCTUTYLMOHHbIE NpaBa 3asBUTeNIeHn, pas

MonoxxeHus yacTu nepsow cTaTby 134 YMK Poccuiickon ®epepaLimm, ycTaHaBaMBaoLWmMe NopsagoK
Npr3HaHWA NpaBa Ha peabunmTaumnio, KOTOPbIA MPUMEHSAETCA JIMLLb MPU HANNYUN OCHOBaHWIA
BO3HWKHOBEHUS TaKoro npasa, 3akpernyieHHbIX cTaTben 133 naHHoro Kogekca, Takxe He MoryT
pacCMaTpMBaTbCA Kak HapyLUaLWwme KOHCTUTYLMOHHbIE NpaBa U cBoboAbl 3asBMTENEN B YKa3aHHOM MMK
acnekTe.

He HapylwaeT Kakme-nnbo KOHCTUTYLMOHHbIE NpaBa U cBOBOAbI 3adBUTENEN 1 NYHKT 4 YacTu Nepeon
ctatbyn 135 YIMK Poccninckon ®egepaumm, KOTOPLIA CPEAN UHBIX YKa3aHHbIX B AaHHOW CTaTbe BMOB
BO3MeLLaeMoro peabunuTnpoBaHHOMY MMYLLLECTBEHHOIO Bpeda Ha3biBaeT CyMMbI, BbiNja4yeHHbIe UM 3a
OKa3aHue Iopuanyeckon noMoLLu.

Mono)xeHns yacTu YetBepTon cTatoeu 135 YK Poccuinckon ®epepaunm, 3akpennsiowme 0643aHHOCTb
CyZbW He No34Hee 0AHOro Mecaua Co AHS NOCTynaeHus TpeboBaHWs 0 BO3MELLEeHUN UMYLLLECTBEHHOr 0
Bpefa onpefennTb ero pa3Mep 1 BbIHECTW NOCTAaHOBJIEHME O NMPOW3BOACTBE BbINIAT B BO3MELLEHWNE 3TOr0
Bpeda, KOTopoe A0JKHO OCYLLEeCTBJIATLCS C YH4E€TOM YPOBHS UHMAALMMW, HanpaB/ieHbl Ha 3aluTy npas 1
3aKOHHbIX MHTEPECOB ML, HE3AaKOHHO UM HEOBOCHOBAHHO MOABEPILIMXCS YroJIOBHOMY Mpec/iefoBaHuio, a
NOTOMY TaK)Xe KOHCTUTYLIMOHHbIE NpaBa 3asBUTeNer He HapyLLatoT.

CooTBETCTBEHHO, MPON3BOACTBO MO HACTOALLEMY ANy B 4aCTW, KacatoLencs npoBepKu
KOHCTUTYLIMOHHOCTW cTaTen 42, 43, YacTun nepBon cTaTbi 134, NnyHKTa 4 4aCcTW NepBOM, YaCTW YeTBEPTON
cTaTbm 135 n vacTu ceabMoit ctaTby 318 YIMK Poccuiickon ®epepaumm, NOANEXUT NPeKpaLLeHnto B C1iy
MyHKTa 2 YacTu NepBon CTaTbk 43 1 cTaTbh 68 PegepanbHOro KOHCTUTYLIMOHHOMO 3akoHa "0
KoHcTuTyumoHHoM Cyne Poccuinckon depepaunn'.

Takum obpa3om, NpeaMeToM paccMOTpeHnst KoHcTuTyumnoHHoro Cyaa Poccuiickon ®eaepaumm no
HacToALeMY fefly ABNSAITCA B3aMOCBA3aHHbIE MOJI0XKEHWS YacTel Nnepeon 1 BTOpon cTaTen 133 YIK
Poccuiickon ®epepalimm, ciyxalline 0CHOBaHWEM A5 0TKa3a Ly, B OTHOLWEHWN KOTOPOro BblIABMUIan0Ch
YacTHoe 06BMHEHWE, B BO3MELLEHNMN TOCYAapCTBOM Bpefa, MPUYMHEHHOMO B pe3yJibTaTe HapyLleHUs ero
npas 1 csobon cyom.

2. KoHCcTuTyums Poccuinckon ®egepauum 3akKpenseT npaBo KaXkaoro Ha BO3MELLLeHNe roCyapCTBOM
Bpena, NPUYNHEHHOr0 HE3aKOHHbLIMY AeNCTBMAMK (1in 6e34eCTBUMEM) OPraHOB roCyapCTBEHHOW BNacTu
NAN NX BOSMKHOCTHbIX WL (CTaTbs 53), peannsaumsa KOTOporo rapaHTUpyeTCs KOHCTUTYLMOHHON
0653aHHOCTbIO roCcyAapcTBa B C/lyvae HapyLeHNs opraHaMmn ny6amyHoN BAacT U NX AOJHKHOCTHLIMU
NMLAMM OXpaHAeMbIX 3aKOHOM npas obecneynBaTh NOTEPNEBLUMM LOCTYM K MPaBOCYANIO, KOMMEHCALUIO
nprynHeHHoro ywepba (cTaTbs 52) n rocyfapCTBEHHYIO, B TOM Yncnae cyaebHyto, 3almTy npas u ceobon
yesioBeKa U rpaxgaHuHa (ctatbs 45, 4acTb 1; cTaTbs 46).

KOHCTUTYLMOHHBIM rapaHTMAM Haxoaswerocs nog cynebHon 3awmuTon npaea Ha Bo3MeLLeHNe Bpeaa
KOPPECMOHAMPYIOT MON0XKEHNS KOHBEHLIMM O 3alLMTe NpaB Ye0BeKa 1 OCHOBHbLIX CBO6OA (MYHKT 5 CTaTbu
5), NMpoTokona N 7 k faHHON KoHBeHUMM (CTaTbs 3) 1 MeXxAyHapoAHOro NakTa 0 rpaXAaHCKUX 1
NOSIMTMNYECKMX NpaBax (MoANYHKT "a" NnyHKTa 3 cTaTbW 2, NYHKT 5 cTaTbl 9 U NYHKT 6 cTaTby 14),
3aKpenasioLme npaBo Ha KOMNEHCaLUUo, NPUHaaNexxallee KaXkAoMy, KTO CTajl XXepPTBOW HE3aKOHHOro
apecTa, 3aKJ/0YeHNs NoA CTPaXKy WU OCY)XAEHMNS 3a MPECTYMNAeHNe, €CIN BbIHECEHHbI €MY MPUToBOP Obin
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BMOCJIEACTBMM OTMEHEH MK eMy BblI0 AapOBaHO MOMUIOBAHMNE Ha TOM OCHOBaHUK, YTO Kakoe-nnbo HoBoe
1A BHOBb 0BHapy>XeHHoe 06CTOATENbCTBO HEOCMOPNMO L0Ka3bIBAET Haan4me cynebHom owmnbKu.

/13 npmBeaeHHbIX NoNoXKeHUn KoHCTUTyumm Poccninckon degepaunm n MexayHapoLHO-MPaBOBbIX aKTOB,
OCHOBaHHbIX Ha MPMHLUMMNAX NPaBOBOro rocylapCcTBa, BEPXOBEHCTBA MNpaBa, IopUANYECKOro PaBEHCTBA U
CnpaBenMBOCTM, CNedyeT, 4To rocyaapcTBo 0653aH0 rapaHTUPOBaTb BO3MELLEHME Bpeaa, MPUYNHEHHOIO
JINYHOCTW €ro opraHamu 1 LO/HKHOCTHBLIMU ML @MN B XO[le YroJIOBHOr0 CyA0Npon3BOACTBa Ha Jitobow ero
CTaguu, BKMoYas cyaebHyto. Mpu 3ToM HeobXx0aMMOCTb MaKCMMalbHO BO3MOXKHOIO BO3MELLIEH NS Bpeaa
TpebyeT OT 3aKoHoAaTeNs NPUHMMAaTb BO BHUMaHNE 0COBEHHOCTY perynmpyembix 06LLEeCTBEHHbIX
OTHOLUEHUI W - C YYETOM CNeundmKn NpaBoBoro cTaTyca Jinl, KOTOPbIM MPUYNHEH BPEA NMpu Yroj0BHOM
npeciefoBaHun, - npeaycMaTpuBaTb Hapsaay € obwmmMmn rpa)kaaHCKO-NPaBoBLIMU NpaBuaIaMm KoMNeHcaumnm
Bpela yrnpoLiatoLime npouenypy BOCCTaHOBEHUS NPaB peabnanTnpoBaHHbIX UL, cneumanbHble ny6anyHo-
NnpaBoOBble MexaHM3Mbl, 0B6yC/IOBIEHHbIE TEM, YTO rpakAaHnH, He0bOCHOBAHHO NOABEPTHYThIN OT NMEHM
rocyZapcTBa Yrol0BHOMY NpecnenoBaHNIo, Hy)KAaeTCs B 0COObIX rapaHTUAX 3alinThl CBOMX MpaB
(nocTtaHoBneHusa KoHcTuTyumoHHoro Cyaa Poccninckon ®degepaumm ot 27 aHeaps 1993 roga N 1-1, oT 2
mapTa 2010 roga N 5-M n ot 19 uona 2011 roga N 18-N).

KOHKpPEeTn3Mpys KOHCTUTYLIMOHHO-NPABOBOWM MPUHLMM OTBETCTBEHHOCTU roCyAapCTBa 3a HE3aKOHHbIe
aencteus (nnn 6esgencTene) opraHoB rocy4apCTBEHHON BAACTW MAN UX LODKHOCTHBIX AnL, dedepasbHbIi
3aKOoHoZaTe b yCTaHOBWA NOPAAOK M YCJI0BMA BO3MELLEHNS NPUYNHEHHOIO SINLY B YrOJIOBHOM
CyO0MNpOon3BOACTBE Bpeda B OTPACNEBbIX 3aKOHOAATE/bHbIX aKTaX, MPeXae BCero B YrosoBHO-
npoueccyasibHOM Kogekce Poccuinckon denepaumm, HOpMaMu riaBbl 18 KOTOPOro perfaMeHTUpPYHTCS
OCHOBaHMA BO3HWKHOBEHUS MpaBa Ha peabunntauuio, NOpsA0K NPU3HaHMA 3TOr0 NpaBa U BO3MELLEHUS
pa3nunyHbIX BUOOB Bpena, a Takxe B pax4aHCKOM Kogekce Poccuiickon depepaunn, ctatea 1070
KOTOPOro 3aKpensseT, B YaCTHOCTW, OTBETCTBEHHOCTb 3a Bpef, NPUYNHEHHbIA HE3aKOHHbIMW AENCTBUAMM
OpraHoB A03HaHWA, NpeABapuUTeIbHOro CNeACTBMA, MPOKYpaTypbl U Cyaa.

3. YrosioBHO-npoueccyaNbHbI Kogekc Poccuninckon demepaunm, ncxoas n3 HeobxoanmMoCcTn oxpaHbl NpaB U
cBobo YenoBeKa 1 rpa)kaaHnHa B chepe yroJIoBHOro CyA0npon3BoACTBa, yCTaHaBIMBAET, YTO YrO/0BHOE
CyO0MpOn3BOACTBO MMEET CBOMM Ha3Ha4YE€HMEM He TOMbKO 3aLLUMNTY MpaB U 3aKOHHbIX MHTEPECOB NLL U
OpraHu3auuii, NOTEPMNEBLLMNX OT NPECTYMJIEHNIA, HO U 3aLUNTY JINYHOCTW OT HE3AKOHHOI 0 ”
HeoboCHOBaHHOI0 0BBUHEHNS, OCYXXAEHUSA, OrpaHMyeHmns ee npas 1 cBobog (YacTb NepBas CTaTby 6); Npw
3TOM 0TKa3 OT Yr0J/I0BHOIO NPEeCcef0BaHNS HEBMHOBHLIX, 0CBODOXKAEHMNE UX OT HaKa3aHusa 1 peabunmtauns
KaXK[1oro, KTo Heob0CHOBaHHO MOABEPIrCS YrOJI0BHOMY MPecneoBaHnto, B TOM Xe Mepe 0TBeYaloT
Ha3Ha4YeHWI0 YyroJIOBHOIr0 CyA0MNPOM3BOACTBA, YTO U YrOJI0BHOE NpecsiefoBaHNe 1 Ha3HaYeHne BUHOBHbIM
CnpaBenMBOro HakasaHusa (4acTb BTOpas cTaTby 6).

YronoBHoe npecnenoBaHne ABASETCA OAHOM M3 DOPM peanm3aunm rocyaapcTBom cBoen 0693aHHOCTY Mo
npr3HaHWio, cobnioaeHNIo 1 3alMTe NpaB U CBOOOA YeNoBEKA M rpaXkAaHuHa, obecneyeHmnio 3aLmnThbl
APYTMX KOHCTUTYLMOHHO 3HAYMMbIX LLEHHOCTeN (CTaTbs 2; CTaTbs 52; cTaTbs 55, 4acTb 3, KoHCTUTYUMN
Poccuiickon ®epepalmmn) B TeX CllyyYasax, KOraa 3T LEHHOCTU CTAHOBATCS 06BEKTOM MPECTYMHOro
nocsaraTteNnbCcTBa. Bo ucnonHeHne naHHon 06sa3aHHOCTY befepanbHbIi 3aKOHOAaTEeb YCTaHaB/IMBAET
NopsAoK Yron0BHOMO Cy4OMNPON3BOACTBA, B TOM Y1C/e BUAblI YFONOBHOIO Npec/iefoBaHNs, KOTOpPOe B
3aBUCUMOCTU OT XapaKTepa 1 TSXKECTW COBEPLUEHHOr0 NPECTYMNIEHNS OCYLLECTBASETCA B NyBANYHOM,
4acTHO-NybAMYHOM M YacTHOM nopsagke (YacTb nepsas ctaTby 20 YK Poccunckon ®epepauun).
CoOTBETCTBEHHO, YrO/IOBHOE Mpec/iefoBaHNe Kak NpoLeccyanbHas AesTENbHOCTb CTOPOHbI 0B6BNHEHNS,
nmetoLLasn uenblo n3obanyeHne nogo3pesaemMoro, 06BMHAEMOro B COBEpLUEHN NPeCcTynieHns (NyHKT 55
ctatbn 5 YK Poccninckon degepaunmn), OCyLLECTBSAETCA YNOJHOMOYEHHbBIMM Ha TO rOCYy4apCTBOM
NPaBOOXPaHUTENbHBLIMW OpraHaMn U AOJKHOCTHLIMW JINLI@MK, a B NPelyCMOTPEHHbIX 3aKOHOM CJlyYasX -
TaKxe noTepneswnMn, ENCTBYIOLWUMN OT CBOEro MMEeHMN Npu Bo3byXA4eHUN YroaoBHOro Aena,
hopMynnpoBaHny 06BMHEHNA 1 €ro NOAAEPKAHNN B CyLe.

YronoBHoO-npoLueccyanbHbln Kogekc Poccunckon ®epepaumm, NyHKT 34 ero cTaTbh 5, onpegenser
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peabunnTaumio Kak NopsaoK BOCCTAaHOBEHNS NpaB 1 cBoboA nvLa, HE3aKOHHO UM He0BOCHOBAHHO
NoABEPrHYTOro Yrol0BHOMY NPecsie0BaHNI0, 1 BO3MELLEHNS MPUYNHEHHOrO eMy Bpeaa. Mo 6ykBanbHOMY
CMbICJTY HYaCTW NepBom ero ctaTbk 133, Takon Bped BO3MELLaeTCs rocyAapCTBOM b TOrA4a, Korga oH
ABSIAETCA pe3ybTaTOM Yr0JIOBHOrO NpecinefoBaHns, 04Hako B YNC/1e BO3SMOXHbIX NMPUYNHUTENEN Bpeda,
YKa3aHHbIX B 3TO/ HOPMeE, Ha3BaH W Cy[, KOTOPbI - COrflacHO 4YacTu TpeTbel cTaTbh 15 Toro xe Kogekca -
He ABISIETCS OPraHOM YrOJI0BHOIO NpecaeoBaHNs, HO KOTOPbIN NPV pa3peLleHni yroJIoBHOro gena oba3aH
06bEKTMBHO 1 6eCNPUCTPACTHO PELLNTL BOMPOC 0 3aKOHHOCTM M 060CHOBAHHOCTW BblABUraeMbIX MPOTMB
Jmua 06BnHeHnn. He Hagenss cyg npasoM opmupoBaTh 06BMHEHME, YIOIOBHO-NPOLECCYabHbIA KOAEKC
Poccuinckon ®epepalin yCTaHaBAMBAET, YTO HUKTO HE MOXKET 6bITb NPU3HAH BUHOBHLIM B COBEPLUEHUN
nNpecTyniaeHns N NoABEPrHyT YroJIOBHOMY Haka3aHMWIoO MHaye Kak Mo NpuroBopy cyna v B nopsagke,
npefycMoTPeHHOM AaHHbIM KofekcoM (Y4acTb BTopas cTaTbh 8). CnefoBaTeNlbHO, TONbKO CYy4 MOXET
pa3pelaTh fena, CBA3aHHble C NPUMEHEeHMEM Mep YrofIoBHOW OTBETCTBEHHOCTHW, BO3/1araemMon
nocpeacTBoOM 00BMHMUTENLHOIO MPUIroBOpa - PeLleHns 0 BUHOBHOCTM NOACYANUMOro, MOCTaHOBASAEMOr O
nmeHeM Poccninckon ®egepaumm (MyHKT 28 cTaTbn 5 1 cTaTbs 296 YIK Poccuinckon ®epepaumm),
6narogapsa 4emy npeabsBAEHHOE, B TOM YuC/e YaCTHbIM 06BMHUTENEM, 0BBMHEHNE TPaHCHOPMUPYeTCs B
roCyfapCTBEHHOE OCYXXAEeHWe, Ha OCHOBE KOTOPOro HazHavyaeTCs Mepa rocyapCTBEHHOr0 NPUHYXAEHUS -
HakasaHwue.

EBponenckun Cya no npaBaM YesioBeKa TakKXe MCXOOMT 13 TOro, Y4To, Mo CMbIC/Y MOAMNYHKTa "a" NyHKTa 1
CTaTbk 5 KOHBEHLMN O 3aLLMTe NMpaB YesoBeKa U OCHOBHbIX CBOOOM, CN0BO "oCy)XAeHNE" HaaexuT
MOHMMAaTb Kak O3HavaloLlee 1 BbiIBOA Cyda O BUHOBHOCTMW NOACYAMMOro, MOC/ae TOro Kak B COOTBETCTBUN C
3aKOHOM Obln1 YyCTaHOBJIEH (DaKT COBEPLUEHNS NPeCTynJieHns (noctaHoBNeHMe OT 6 HO6ps 1980 roga no
neny "lNyuuapamn (Guzzardi) npotus Utanun"), n HazHaYyeHUe HaKa3aHWS UM MHOW Mepbl, CBA3AHHON C
nmweHnem ceobopbl (MocTaHoBNeHMs OT 24 nioHs 1982 ropga no peny "BaH OpooreH6pyk (Van
Droogenbroeck) npotue bensrun" n ot 17 nekabpsa 2009 roga no geny "M. npoTtus epmaHun").
Coobpa3Ho pa3rpaHUYeHNIO MOJHOMOYUIA B OCYLLECTBIEHUN YrONOBHOIO CY1ONPOM3BOACTBA MEXAY
opraHaMu yroJIoBHOr0 NpecsiefoBaHNs U CyLOM JIOKaNN3YIOTCS U Chepbl BOSMOXXHOIMO MPUYMHEHNS UMK
Bpeda. CorsnacHo YrosioBHO-NpoLueccyasbHOMY Kogekcy Poccminckon ®epepaLumm npaBo Ha BO3MeELLEHNE
Bpeda VMEIT He TOJIbKO NoAo3peBaemMble, 06BUHSAEMbIE U NOACYANMbIE B C/lyvasX NPeKpaLleHns
YrOJI0BHOMO NpecsiefoBaHNs B OTHOLWEHUW HUX N0 peabuanTmpyowmM 0CHOBaHUSAM MK onpaBaaHus
(MyHKTBbI 1 11 3 4acTn BTOpPON CcTaTbh 133), HO U OCY)XAEHHbIE - B C/y4asX MOJIHON MM YaCTUYHOWN OTMEHBI
BCTYMMBLUErO B 3aKOHHYO CUy 06BUHUTENBHOO NPUrOBOpPa CyAa U NPeKpaLleHns YrosaoBHOro gena no
peabnnuTupyowmMM 0CHOBaHUAM (MYHKT 4 YacTu BTOPOW CTaTbyh 133).

COOTBETCTBEHHO, MPUMEHEHNE peabunnTaunmn B KOHKPETHOM AeNe ABAAETCS pe3ynbTaToOM NPUHATUS B
paMKax yroJIoBHOro Cyonpov3BoACTBa KakK PeLUeHUns, UCK0HaloLWero MMeBLLee MecTo Nnogo3peHune simua
B COBEPLLEHNM NPECTYMNNEHNS NN CHUMAIOLLErO BbIABUHYTbIE MPOTUB HEr0 06BUHEHUS, - ONPaBAATENLHOIO
npuUrosopa, NOCTAHOBJIEHUSA UK onpeLesieHNs 0 NpeKpaLleHUn YroaoBHOro npeciefoBaHns B CBA3N C
OTCYTCTBMEM COBLITUSA WA COCTaBa MPECTYMNIEHUS U N0 HEKOTOPLIM APYrM OCHOBAHWAM, TaK W pPeLleHus,
OTMEHSAIOLLLEr0 HE3aKOHHOE OCY)XAEHME, - MOJTHON UM YaCTUYHOM OTMEHbI BCTYMNUBLLENO B 3aKOHHYIO CUY
06BUHNTENBHOIO NPUrOBOPa CyAa U NpeKpaLleHns YroJ0BHOro Aefia No yKa3aHHbIM Bbille OCHOBAHUSAM,
Mpwn 3TOM Ons peannsaymm KOHCTUTYLNOHHO-NPABOBOro NpUHLUMNG OTBETCTBEHHOCTUW rocyaapcTBa 3a
pe3ynbTaTbl 4eATeNbHOCTI YNOJHOMOYEHHBIX UM OPraHoB M AOJHKHOCTHBIX JIUL, BO BCeX chepax
(OYHKLMOHNPOBAHMA FrOCYyAapCTBEHHON BNACTW HE UMEET 3HAYEeHUS, KeM U3 Y4aCTHUKOB YrOJIOBHOMO
Cy40Mnpou3BOACTBa CO CTOPOHbI rOCYAapCTBa AONYLLEHbI YTOJIOBHOE NpecnefoBaHne n (Uin) ocyxaeHume
HEBUHOBHOI0, KTO 1 B KaKOW Mepe K 3TOMY NMpu4yacTeH N UMEETCS IN KavyeCcTBeHHas NPeeMCTBEHHOCTb
MeXay pelleHnsMu, NPUHUMAEMbIMIK Ha Pa3HbIX 3Tanax ABVMXXEHMS YroJIOBHOrO Aefa.

WckntounTenbHaa npeporaTvea cyda (Cyabu) B BO3N0XKEHWW YTOOBHOW OTBETCTBEHHOCTM M Ha3HAYeHMM
Haka3aHus, 0bycnoBneHHas 0cobbiM MecTOM CynebHOM BNacTh B CUCTEME pa3feNeHns BNacTeN, BO BCSKOM
cnyyae nopoxkaaet 0653aHHOCTb rOCyAapCcTBa BO3MECTUTb Bpefd, MPUYNHEHHbIA NPy OTNPaBAEHNN
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NpaBoOCyAms, - HE3aBMCUMO OT TOro, ABASETCSA NN cyaebHoe pelleHne cnefcTBMEM HE3aKOHHOCTM
Yyros0BHOMO NpecaefoBaHna, ycyrybnaowmum ero, nanbo pesynbTaToM 3abnyxaeHns nnm 3noynotpebneHus
camoro cyga. MimeHHO no3ToMy Yros0BHO-MpoLEecCyanbHbIl Kogekc Poccninckon degepaunm, ncxons m3
BO3MOXXHOCTW NPUYUHEHUS NULLY Bpeda B pe3ybTaTe HapyLleHns ero npas n cBobos He TO/IbKO
LO/MKHOCTHBLIMU SMLLaMK, OCYLLECTBASAIOWMMIY YTrOJIOBHOE NMpec/iefoBaHNe, HO Mpex e BCero Cyaom,
0643bIBaeT K BO3MELLLEHWNIO TaKOro Bpeda Mo 0CHOBAHUSM U B NMOPSIAKE, KOTOPbIE YCTaHOBJ/IEHb! AAHHbIM
KofekcoM (4acTb YyeTBepTasa ctatbun 11).

OTMeYyeHHOe pa3rpaHMyeHme NpuiInHUTENEen Bpeaa MMeeT CBOEN OCHOBOW OTAENEHHOCTb (PYHKLMM
npaBoCyams, Kak 0coboro Bnaa OCyLLECTBIEHNS FOCYLAapPCTBEHHON BAACTW, OT (YHKLUN 06BUHEHUS NO
yrosI0BHbIM fief1aM, HO He yCTaHaBamMBaemoe ctaTben 20 YK Poccuinckon depepauum nogpasfeneHume
BMLOB YroJIOBHOro npecnefoBaHns. Hu rnasa 18 YK Poccuinckon ®egepauunm, HA gpyrue
3aKoHOAaTeNbHbIe HOPMbI, perfaMeHTUpyoLwue Bo3MelleHne yuepba, NPUYNHEHHOr0 MLy B pesy/bTaTe
HapyLleHUs ero nNpas 1 cBob0 B yrol0BHOM CyA0MNPON3BOLCTBE, HE COAEPKAT MOJIOXKEHWI, NCKIOYAOLLMX
OTBETCTBEHHOCTb FOCYAapPCTBa 33 HE3aKOHHblE AeNCTBUA (Mn 6e3nencTBMe) U pelleHna cyaa no Tou
JINLWb NPUYKHE, YTO Yros0BHOE NpecsefoBaHne OCyLeCcTBAAN0Ch B YaCTHOM nopagke. MHbIMK cnoBamu,
NPYMEHMMOCTb 3aKPEenIeHHOr0 YKa3aHHOW rn1aBomn crneumnanbHoro nopsaaka Bo3MeLLleHns rocy4apcTBoM
Bpela npejpeLlaeTcs He BUAOM YroI0BHOMO npecsiejoBaHns, a 0cobbiM CTaTyCOM NPUYMHUTENS Bpeaa,
KaKOBbIM MOTYT ObITb JIMLLIb YOMSIHYThIE B YacTu NepBoi cTaTbk 133 YK Poccuiickon Peaepaunu
roCyfapCTBEHHbIE OpraHbl U JO/KHOCTHbIE JMLa - OpraH L03HaHus, 03HaBaTe b, c/ieloBaTeslb, MPOKYpop
N CyL - HE3aBMCMMO OT 3aHMMAeMOro MMN MecTa B CUCTEME pa3deneHuns BnacTen.

4. cxopsa 13 NONOXKEHUN YacTu nepon ctatbun 20, ctaTen 21, 144 n 145 YIK Poccunckon degepaunn
pelueHre BONpPOCOB 0 BO3OYXAEHUN YyroNOBHOIO iefla U ero fanbHenweM ABMXKEHNUN, @ TakXe 0
npekpaLeHny yroJioBHOrO Aena Wav yroaoBHOro npecnefoBaHuns, Kak npaBuio, He 3aBUCuT oT
BOJIEU3bABMEHNS NOTEPMEBLUEr0 - OHO NPefoNpPefenseTCs UCKIIOYNTENBbHO 0OLLECTBEHHLIMY MHTEepecamu,
KOHKPETMN3MPYEMbIMM Ha OCHOBE TPeboBaHUI 3aKOHa U (haKTNYeCKX 06CTOATENLCTB Aena.
CoOTBETCTBEHHO, OCYLLEeCTBJIEHME YroJIOBHOMO Nnpec/ieloBaHns OT UMEHUN rocyapcTBa Nno yroJIoBHbIM
aenam nybnnyHoro o6BMHEHUS ABAAETCS 3a4a4ei NpoKypopa, ciefoBaTensa 1 AO3HaBaTeNs; MOTEepneBLUMIA
)K€ MpW 3TOM BbLICTYMAET S B Ka4eCTBe Cy6CMANApHOro y4acTHNKA Ha CTOPOHE 06BMHEHMS.

[ena e 4acTHOro 06BMHeHMs, Mo obLemy npasuy, Bo30YXAAIOTCSH TObKO MO 3a8BIEHUI0 NOTEPNEBLLErO
WAV ero 3aKOHHOro NpeacTaBuUTeNa 1 NOANEeXaT NpeKpaLLeHnio B CBA3N C MPUMUPEHNEM NoTepneBLUero ¢
obBrHAEeMbIM (YacTb BTOpas cTaTbu 20 YMK Poccuinckon depepauun). YcTaHaBMBas 3Tu NpaBuna,
3aKOHOoZaTe b UCXOAWUA N3 TOr0, HTO YKa3aHHbIe B LaHHOW HOpMe MPeCcTynjeHnsa He NpeacTaBasaioT
3Ha4ynTeNnbHOW 06LLEeCTBEHHOW ONMACHOCTU U UX PACKpbITUE 0BbIYHO He Bbi3blBaeT TPYLHOCTEN, B CBA3N C
4yem NoTeprneBLUMIA CaM MOXKET OCYLLECTBAATL YroJIOBHOE npecsiejoBaHue - obpalllaTbCs 3a 3allnTon CBOUX
npaB ¥ 3aKOHHbIX UHTEPECOB HEMOCPEeACTBEHHO B CY[, U JOKa3biBaTb KaK (hakT CoBepLUeHNs NPecTynaeHus,
TakK W BUHOBHOCTb B HEM KOHKPETHOr0 nua, MnHys oba3aTeNibHble B MHbIX CMTYyaLmMsax (No Aenam 4acTHo-
ny6am4yHoro u ny6amyHoro o6BMHEHMA) NpoLueccyalibHble CTaaun nocynebHoro npomssoacTsa. Mpu 3ToM
BbIABV/XeHMe 0OBNHEHNS U MOALEPXKaHMe ero B cye ABASIOTCA He 06593aHHOCTbIO, @ MPaBoOM
noTepnesLero (CTaTbd 22 1 4acTb TpeTba CTaTbn 246 YK Poccuinckon ®egepaumm).

PacnpocTpaHeHne nybam4yHO-NpaBoOBOro Nopsfka peabuamtauum Ha Aena 4aCTHOro 06BMHEHNA
npenonpenenseTca TeM, YTo BB eH/e 3aKOHOM Yr0/I0BHOM OTBETCTBEHHOCTM 3a TO MW NHOE AesHue
ABNAETCS CBMAETENLCTBOM LOCTMXKEHNSA UM TaKOr0 YPOBHS 06LLECTBEHHON OMACHOCTM, NPY KOTOPOM ANs
BOCCTAHOBJ/IEHUS HAPYLUEHHbIX 06LEeCTBEHHbLIX OTHOLLEHNI TpebyeTcs NCNob30BaHNE COOTBETCTBYOLLNX
roCyapCTBEHHbIX CU 1 CPEACTB, a MOTOMY, Kak oTMeYan KoHCTUTyunoHHbin Cya Poccuiickon ®eaepaumu,
MMEHHO roCyAapcTBO, AENCTBYOWEe B MYBANYHBIX MHTEPECax 3alMTbl HapYyLIEHHbIX MPeCcTynaeHneM rnpas
rpakaaH, BOCCTAHOBEHNS COLMAIbHON CNpaBeaMBOCTM, 0OLLEro 1 cheumnanbHOro NpesynpexaeHns
npaBoHapyLUEeHWI, BbICTYMaeT B Ka4eCTBE CTOPOHbI BO3HMKAIOLNX B pe3y/ibTaTe COBEPLUEHUS
NpecTynieHnsa yronoBHO-NPaBOBbIX OTHOLEHWI, HaleNeHHOW MPaBOM NOABEPrHYTb JIML0, COBEPLUMBLLEE
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npecTynniexHne, ny6M4HO-NPaBOBLIM MO CBOEMY XapaKTepy MepaM yro0BHO-MPaBOBOro BO3LENCTBNA
(MocTtaHoBneHune ot 27 nioHsa 2005 roga N 7-).

/13 copep)xaHus yronoBHO-NPaBOBOro OTHOLIEHWA MeXAY roCylapCTBOM W FPa)AaHWHOM BbiTEKAET He
TONbKO 0653aHHOCTbL NocnefHero cobnoaaTe Yroa0BHO-NPaBOBLIE 3aMNpPeThl, HO U NpaBo TpeboBaTb OT
rocyfapcTsa cobnioaeHna ycTaHoBAEHHbIX NPeAesioB yrofioBHO-NPaBoOBOro Bo3aencTauns. MNprusHasas
Heo6X0AMMOCTb MOBLILEHHOr0 YPOBHA 3aLUMThl NpaB 1 cBoboA rpa)kjaH B NPaBOOTHOLLIEHNAX, CBA3AHHbIX C
ny6aMYHON OTBETCTBEHHOCTbIO, B YAaCTHOCTM Yron0BHOW, KoHCTUTYUMoHHbI Cya Poccuinckon ®enepauum
HeOAHOKPATHO YKa3biBaJl, YTO 3aKOHOAaTe/IbHble MexaHW3Mbl, AeACTBYOLWMe B 3TON chepe, fOIKHbI
COOTBETCTBOBaTb BbiTeKalowWwmm 13 ctaten 17, 19, 45, 46 n 55 KoHcTuTtyuumn Poccunckon ®egepaumm un
06LUMX MPUHLMUMNOB NpaBa KpUTEPUAM CNpaBesMBOCTM, COPa3MepHOCTU 1 NpaBoBoO 6e30nacHOCTU, C TEM
4yT0bbl rapaHTUPOBaTb IPMEKTMBHYIO 3aLLNTY NpaB 1 cBOOOS YenoBeKa B Ka4eCTBe BbICLLEN LLeHHOCTU, B
TOM Yucse NoCcpencTBOM CpaBe/IMBOro NpaBocyams (noctaHoBneHUs ot 12 maa 1998 roga N 14-M, ot 11
mMaa 2005 roga N 5-M v o1 27 masa 2008 ropa N 8-M).

MprBeneHHbIe MPaBoBble NO3ULNN, COXPaHAOLLME CBOK CMAY, PACNPOCTPAHAIOTCSA U Ha NPaBOOTHOLLEHNS
no peabunutauny, BO3HMKaIOLLME B MPON3BOACTBE MO AeflaM YaCTHOro 0OBMHEHWS, KOTOPbIe OCTAlOTCA B
chepe penctens rnasbl 18 YK Poccuinckon ®efepauum B TON Mepe, B Kakow Bpef, MPUYUHEHHbI NpK
OCYLLEeCTBJIEHNM YrOI0BHOMO NpecsiefoBaHNs YaCTHbIM 0BBUHUTENEM, ABASETCA CIeACTBMEM HE3aKOHHbIX
peLUueHniA CO CTOPOHbI pacCMaTpPMBAIOLLEr0 JaHHOe [e/0 MUPOBOro CybW UK Cy[a BblLLIECTOALEN
MHCTaHLMKN, YTO NpeAnonaraeT NpaBo Ha BO3MeLLeHWe Bpeaa, MPUYNHEHHOMO HE3aKOHHbLIMW AeACTBUSAMU
(nnn 6e3mencTBneM) Cyaa Kak opraHa rocygapCTBEHHOWN BJACTU AN CyAbW KaK ero A0JKHOCTHOro anua, u
KoppecnoHamupytowee emy nybnnyHo-npaBosoe 0683aTeNnbCTBO Poccuinckon deaepaunm Kak
LLeMOKPaTU4eCKoro 1 NpaBoBOro rocyiapcTea rnepepn nocTpafaBlUuMmM Npy oTrpasJieHn npasBocyaus ot
LNeACTBUIN YNOJIHOMOYEHHbIX UM OPraHoB U AOJIKHOCTHbIX L.

Mpn 3TOM HEOHXOAMMOCTbL BO3MELLEHUS Bpea 3a CHeT Ka3Hbl Poccuinckon ®epepaumm obycnosnnsaeTcs
He TONIbKO UCKJTIYUTENbHBIM NOJHOMOYMEM CyAebHON BAacTU NPUHMMaTb OKOHYaTesbHblE PeLLeHs, B TOM
4yncne no AenaM 4YaCTHOro 06BUHEHMS, HO N ONPeaenoLLEN PONbIO CYAA KaK e AUHCTBEHHOr0 y4acTHUKA
YroJI0BHOrO MNpoLiecca Co CTOPOHbI roCyapcTBa Mo Takoro poAa AesiaM, 0T KOTOPOro 3aBUCUT caMa
BO3MOXXHOCTb UX BO30YXAEHNMS.

BkJll04eHMe 3/1eMEHTOB ANCMO3UTUBHOCTA B YFOJI0BHOE CYAOMPOU3BOACTBO - BMNIOTb A0 NPUAAHUSA
BOJIEV3BABJIEHMNIO NMOCTPaLaBLUEro OT NPECTYN/IeHNs onpefenaowero 3Ha4eHUs Npu NpuHATUM paaa
KJI04EBLIX NPOLLECCYalibHbIX peLleHnid No AenaM 4acTHOro 0b6BMHeHUs, B TOM Y1cnie ans npefoTepalleHns
HeXxenaTeslbHbIX MOCNeACTBUA €ro y4acTus B YrOJIOBHOM NPOLLECCE, - HE MEHSET HW XapakTepa ny6amyHo-
NPaBOBbIX OTHOLLUEHWUI, MOPOXAAEMbIX (PAKTOM COBepLUEHUA NPECTYNAeHUS, HU NPUPOLbI MPUHMMaeMbIX B
CBA3U C 3TUM CyAebHbIX pelleHNin Kak rocyAapCTBEHHbIX NPaBOBbIX aKTOB, BIHOCUMbIX MMEHEM
Poccunckon ®epepaumn n umeoLmx oblieobs3aTeNbHbIN XapakTep, HU CyLLeCcTBa NPUMEHSAEMbIX Ha
OCHOBAHWW 3TUX PELUEHNN Mep FOCYAapCTBEHHOMO NPUHYXAEHWS, @ CIe[0BaTeNbHO, HE OTMEHSAET 1
06513aHHOCTM rocyaapcTBa obecrneynBaTb YCTaHOBAEHUE TaKOro NpaBonopsika, KOTOPbIA rapaHTMpOoBal
Obl KaXXOA0MY, KOMY NPUYUHEH BPeL HE3aKOHHbIMU AencTBuaMY (nnn 6e3gencTauem) cyaa nmbo cyabn Kak
npeactasutens cyaebHomn BacTv, KOMNEHcaunto npuymnHeHHoro ywepba (ctates 1, 4acTb 1; cTaThs 2;
cTaTbsa 45, yacTb 1; cTaThs 46, 4acTb 1; cTaTbda 52 KoHCTUTYumMm Poccuinckon ®egepauinn).

Mexnay TeM xecTkas 06yC/OBAEHHOCTb peabunnTaLmm He3aKOHHOCTbIO UM He0BOCHOBAHHOCTbIO
YroJI0BHOr O Npecsie0BaHns, ycMaTprBaeMas NpaBornprMeHnTeneM B HopMax NyHKTa 34 cTaTbh 5 1 4acTu
nepsow cTaTby 133 YINK Poccuiickon ®efepaumm npyu nHTepnpeTaLmm nociegHnx BHe CUCTEMHOI0
eanHCcTBa C TpeboBaHNAMY CTaTbU 6 1 YaCTU YeTBePTOM CTaTbh 11 Toro e Kogekca, no3BoasieT
nepeknafblBaTb KOMMEHCALMOHHO-BOCCTaHOBMTEbHbIE 0643aTeNbCTBa N0 Ae1laM YaCTHOro 06BMHEHNS BO
BCEX CJIy4asnX Ha YaCTHOro 06BMHUTENA (KaK 3TO UMeNOo MeCTO B flenax 3asBuTenen No HacToawemy aeny).
TeM caMblM BO3MOXKHOCTb peann3aLmm KOHCTUTYLIMOHHOMO NMpasa Ha BO3MeLLeHne Bpefa, NPUYMHEHHOro
He3aKOHHbIMU AeCTBUAMU (Mnn 6e3LencTBMEM) OPraHOB roCyAapCTBEHHON BAACTU UAN NX LOJIKHOCTHbIX
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nu, Bonpekn obuemy noHsTuo 0bBUHsIEeMoro, gaHHoMy B cTaTbe 47 YK Poccuitckon ®epepaumu,
(haKTMYeCKMN NPU3HAETCA TOJIbKO AJ18 NOA03peEBAEMbIX U 0OBMHAEMbIX, YTOJIOBHOE NpecsiefoBaHNE KOTOPbIX
OCYLLLeCTBAAN0CL B Ny6ANYHOM 1 HYacTHO-Ny6AnM4YHOM nopsagke, npegnonaratowem obssaTenbHble
nocynebHble CTaanm YronoBHOMO NPoLIeCcCa, B X0[e KOTOPbIX Ha CreumnasbHO yKa3aHHble B 3aKOHE OpraHbl
BO3/1aratoTcs 06593aHHOCTY MO PACKPbLITUIO NPECTYNAEeHNA, N3061nYeHN0 BUHOBHBIX, (DOPMYNPOBAHNIO
06BUHEHNA 1 ero 060CHOBaHWIO, C TeM 4TODbI YrosloBHOE Aeo Morfo HbiTb MepenaHo B Cy.
YCTaHOBNEHNE HEMOTUBMPOBAHHLIX Pa3finynii B OCHOBaHMAX peabunntaunm nuu, hakTU4eckn
OTHOCSALLIUXCS K OOHOWN 1 TON )Ke KaTeropun, HapyLlaeT KOHCTUTYLMOHHbIA NPUHLMN paBeHCTBa (CTaTbs 19
KoHcTuTyumm Poccuiickon ®depepaunn), cobnogeHne KOTOporo, CoraacHo npaBoBoOn NoO3nLun
KoHcTuTyumoHHoro Cyaa Poccuinckon ®epepaumm (moctaHoBneHUs oT 3 Hoabpa 1998 roga N 25-M, o1 24
mas 2001 roga N 8-, oT 3 nioHa 2004 roga N 11-M, ot 15 mioHa 2006 roga N 6-1, o1 16 uoHsa 2006 roga N
7-M, oT 26 epana 2010 roga N 4-M n gp.), 03Ha4aeT, MOMMMO NPOYEro, 3anpeT pa3anyHoro obpalleHms c
LMK, HaXOOAWNUMAUCS B OANHAKOBbIX WM CXOAHBIX CUTYaLNUsX.

5. B T0 e BpemMs cneuundmka npaBoBON NpUpoabl Aen YacTHOro 06BUHEHNS, YrON0BHOE Npec/efoBaHme no
KOTOPbIM OCYLLLECTBAAETCA YaCTHbIM 06BMHUTENEM, OrPaHNYNBAET NPMMEHEHNE K HAM MOI0XKEHWI TNaBbl
18 YIK Poccuinckon ®enepaunn. BolHeceHne MUPOBBLIM Cy[ibel ONpaBaaTelbHOro NPUroBopa B OTHOLLEHUN
NoACYyAMMOro No TakoMy Aesly He nopoxkaaeT 0653aHHOCTb roCy4apCcTBa BO3MECTUTb MPUYUHEHHbBIR eMy
Bpen (ec/in OH He 6bln MPUYMHEH NHBIMU HE3aKOHHBIMU AENCTBUSMU WIIN PELUEHUAMU CYAbW), MOCKONbKY
NPUYNHUTENEM Bpefa B AaHHOM C/lyvyae SBASETCA YaCTHbIN 06BUHUTEND, BbIABWHYBLUMA HEOBOCHOBaHHOE
obBuHeHne. OnpaBAabiBas NOACYANMOro Ha 3aKOHHbIX OCHOBAHWSAX, CyA TEM CaMbIM 3alUULLIaeT UHTEpPeCh
nocnenHero, 106pPOCOBECTHO BbIMOJIHAS BO3/I0XKEHHYIO Ha HEF0 Yr0N0BHO-NPOLIECCYaJIbHbIM KOLEKCOM
Poccuinckon ®egepaumm 0693aHHOCTb MO 3aLLUKNTE IMYHOCTU OT HE3AKOHHOI0 1 HeoboCHOBAHHOIO
00BUHEHNA (MYHKT 2 YaCTu NepBOn CTaTbk 6).

PerynmpoBaHue 3¢pheKTUBHOr0 BOCCTAHOB/IEHMS B NPaBax B TakMX CUTyaUNsaX OCYLLECTBASETCA Ha OCHOBe
KoHcTuTyummn Poccuiickon deanepaunn, 3aKpennstoLlen NpaBo Kaxaoro Ha cyaebHyto 3awmTy,
denepanbHbIM 3aKoHOAATENEM, NPEAESbl YCMOTPEHMS KOTOPOro Npy YCTaHOBIEHUM MEXAHU3Ma 3alWThbl
0T HegobpOCOBECTHbIX AENCTBMIA YaCTHOrO 06BUHUTENSA OOCTAaTOYHO LUNPOKK, OAHAKO AO/KHbI
onpenensTbCa UCXOAA N3 KOHCTUTYLMOHHBIX LIENEN N LLIEHHOCTEN, a TakxXe 06LLenpu3HaHHbIX MPUHLMMOB U
HOPM MeXAYyHapo4HOro npaea 1 MexayHapoaHbix oba3aTenb,cTB Poccuinckon Gegepauun.

Tak, npy onpaBAaHny NOACYAMMOro No AeNly YaCTHOro 06BMHEHNS Cy A BMpaBe B3biCKaTb MpoLecCyasbHble
N30EPXXKW MOSHOCTLIO AWM YaCTUYHO C nLa, Mo Xanobe KoToporo 6bis10 HaYaTo NPON3BOACTBO MO
JaHHOMY Aeny (4acTb geBsaTasn cTaTbn 132 YIK Poccuiickon ®enepaummn). Kak oTMeTnn KOHCTUTYLMOHHbIN
Cyn Poccuiickon ®epepalimm, B3biCKaHWE B NOJIb3Y peabnamTupoBaHHOIO PacxoAoB, MOHECEHHbIX UM B
CBS3U C NPUBAEYEHNEM K Y4aCTUIO B YTOJIOBHOM [efie, CO CTOPOHbI 06BUHEHWS, OONYCTMBLUENR
HeobOCHOBaHHOE Yro0BHOE Mpec/iefoBaHme NOACYANMOro, ABASETCA HebnaronpuaTHBIM NOCNeLCTBUEM
ee peaTtensHocTn (Onpenenenue ot 19 espans 2004 roga N 106-0).

Bo3melleHme e MHOro Bpeda 3a CYEeT CPeACTB YacTHOro obsmHuTENs rnason 18 YIMK Poccuiickoi
depepaummn He NpefycMaTpUBaeTCsA. Tako NOAX0A COOTHOCUTCA C NPaBOBOM NO3NLUEN
KoHcTuTyumoHHoro Cyga Poccunckon ®epepaummn, COrlacHO KOTOPOM peann3aums noTeprnesLUnM ero
npoLeccyasibHbIX NpaB Nno AeflaM YacTHOro 06BUHEHNS He MeHseT Ny6NYHO-NPaBOBOM CYLLHOCTM
YrO/I0BHOW OTBETCTBEHHOCTU W HE SBNSETCA OCHOBAHMEM /15 MOCTAHOBKMW €ro B paBHble NpaBoOBbIe
yCJI0BUS C TOCYAapCTBOM B HYaCTW BO3MELLEHMSA BPeAa B NMOJHOM 06beMe U He3aBNCKMO OT HaJinyms ero
BMHbI (OnpegeneHmne ot 28 mast 2009 roga N 643-0-0). OTtcyTcTBume B rnaBe 18 YINK Poccuiickon
denepaunm yKasaHMsa Ha BO3MeLLEHNE Bpella 3a CYET CPeACTB YaCTHOro 06BMHMUTENS U HE3ABUCKMO OT €ro
BMHbI HE MOXXET PacLLeHMBATLCS KaK CBUIAETEbCTBO OTCYTCTBUA ¥ rocyAapcTBa 0653aHHOCTHY
COAencTBoBaTb peabnanTnpoBaHHOMY NULY B 3aLLUTE €ro Npas 1 3aKOHHbIX UHTEPECOB, 3aTPOHYThIX
He0bOCHOBaHHLIM YrOMI0BHLIM NpecaefoBaHNeEM, Takas 3allnTa MOXET ObITb OCYLLECTBIEHA NYTEM
NPUHSATWA CyAO0M MO 3asBJEHNIO 3TOr0 NMLa PeLleHns 0 BO3MELLeHNN eMy Bpefa B MHOM MPOLLEeCCyalbHOM
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nopsiike Ha OCHOBE HOPM rpa)AaHCKOro nNpa.a. Tak, YacTb BTOpas ctaTtbh 136 YIMK Poccninckon
depepaumm NpsMo NPenycMaTpUBaET, YTO UCKM O KOMMEHCALMUN 3@ NMPUYMHEHHbLIN MOPabHbIA Bpesd B
LEHEXHOM BblpaXeHnn NpeabsaBAfoTCA B NOPSAAKe rpa)KAaHCKOro Cyaonpon3soacTea. CorflacHo cTaTbe
151 'K Poccunckon ®egepaunn Cya MOXET BO3OXKNUTL Ha HapywmnTens 06593aHHOCTb AEHEXHON
KOMMEeHcaLMm MopasibHOro Bpeaa, ec/iv rpaxkAaHWHY Takomn Bpen (husnyeckne nam HpaBCTBEHHbIE
CTpafaHus) NPUYMHEH OENCTBUAMU, HAPYLUAIOLWMMU €ro NYHbIE HEUMYLLLECTBEHHbIE NpaBa Anbo
NOCAralLLUMN Ha NPUHaANeXaLlue rpaxx AaHUHY Apyrue HemaTepuasbHble 6nara, a TakXe B NHbIX
CNlyqasx, NpeayCcMOTPEHHbIX 3aKoHOM (onpedeneHns KoHCcTuTyuunoHHoro Cyaa Poccuinckon ®deaepaumm ot
25 anBaps 2007 roga N 136-0-O v oT 28 mas 2009 roga N 643-0-0).

Takum obpa3om, HeobxoammocTb obecnedveHns TpebosaHUs YronoBHO-NpoOLECcCyabHOro KOAEeKca
Poccuiickon ®epepaumm o peabunmtaunm Kaxaoro, KTo Heo60CHOBaHHO NOABEPrcs Yro/0BHOMY
npecnefoBaHnIo (4aCTb BTOpas CTaTby 6), HE UCKIIIOYAET MCNOJIb30BaHUS FPaXK4aHCKO-MPaBOBOro
MexaHW3Ma 3alnTbl MpaB A06POCOBECTHLIX Y4AaCTHMKOB YrOJIOBHOrO NpoLLecca OT 310ynoTpebneHmnin cBomm
MpPaBOM CO CTOPOHbI YaCTHOrO 06BMHUTENS, KOTr fa ero obpalleHne B Cy[ € 3asBiaeHMeM 0 BO3OyXAeHUN
YrOJIOBHOMO Aena B OTHOLIEHWNW KOHKPETHOro nua He uMeeT nog cobon HMKaKnux OCHOBaHWI W
NPOANKTOBAHO He NOTPEBHOCTbIO 3aLLUNTUTL CBOW MPaBa W OXPaHSEMble 3aKOHOM MHTEPEChHI, a JINLLb
HaMepeHneM NPUYMHNTL Bpeq Apyromy auuy. Mpu 3ToMm 3n0ynoTpebneHne co CTOPOHbI YaCTHOro
06BMHMTENS NPaBOM Ha obpalleHne B Cy[l He NpeanosiaraeT yCTPaHeHe rocyapcTBa OT KOMMeHcaunn
Bpena, CBS3aHHOr0 C YroJI0BHbIM NpecsiejoBaHNEM 3TOro nua, nyTeM nepesioXXeHuns Ha 4acTHoOro
06BUHNTENS CBOEW OTBETCTBEHHOCTM 3@ HEMPABOMEPHOE BblHECEHME CYA0M 06BUHUTENLHOMO NPUroBOpa.
B Lensix 3auTbl IMYHOCTW OT HE3AKOHHOI0 1 HE0BOCHOBAHHOI0 06BMHEHUS, OCY)XXAEHNS, OFPaHUYEHUs ee
npas 1 ceobof, AONYLEHHbLIX BCIeACTBME HAPYLLUEHNS AN HEMNPABWUJIbHOrO MPMMEHEHNS CYyA0M HOPM
npaBsa, YrosioBHO-NpoLeccyasbHbI Kogekc Poccninckon degepaunm npenyCcMaTpuBaEeT passinyHble (popMmsl
MPOBEPKW PELIEHNI NO YroJIOBHLIM AesiaM, OCYLLECTBASEMON B CNeLnabHbIX, YCTaHOBJIEHHbIX
npoLeccyasibHbIM 3aKOHO4ATEeNbCTBOM NpoLeaypax - MocpeACcTBOM pacCMOTPEHMA Aena B aneansauMoHHON,
KaCCaLMOHHOM N HaA30pHOM MHCTaHUusAX. icnpaBneHune cynebHom owmbkKy npu NoOMOLLNM TakMx npoueayp
HanpaBJ/IeHO Ha BOCCTAHOBAEHME 3aKOHHOCTU 1 CIPaBELJIMBOCTH, YTO HE MOXKET HEe y4YUTbIBaTbCSA MpK
paccMOTpeHUn cyaom TpeboBaHUI 0 KOMNEHCAL MM MOPabHOr0 Bpeaa, NMPUYNHEHHOTO FpaXKdaHWHY B
pe3ynbTaTe yroaoBHOro cyponpoussoacTtsa (Onpenenernvne KoHcTuTyumoHHoro Cyaa Poccuinckonm
®epnepaumnm ot 18 aHBapsa 2011 roga N 47-0-0).

OTMeHa Cy0M Haf30pHOM MHCTAHLMM aKTa 0 NPeKpaLLeHnn Yroa0BHOMO NpecaeoBaHNA No
HepeabnnnTrpytoweMy 0CHOBaHMIO, MPUHATOrO C HapyLlleHneM TpeboBaHMi 3aKoHa, 1 Nocneaytouiee
NoCcTaHOBJIEHWE MO ey OnpaBAaTelbHOro NPUroBopa B CBA3M C OTCYTCTBMEM B AeAHUN COCTaBa
NpecTynneHns, kak 3To nmMeno mMecto B fesne M.H.CapLblKo, 03Ha4aloT Npu3HaHme noacyanMoro
HEBUWHOBHbLIM U BNIEKYT 3a cobol ero peabunutaumio (4actb TpeTbs cTaTbk 302 YK Poccuiickon
defepaLnm), NOCKOSbKY TEM CaMblM KOHCTAaTUPYETCH, YTO Kak CaMOo peLleHne 0 NpeKkpaLleHmn yroaoBHOro
Aena no ykasaHHOMYy OCHOBaHMIO, 0OCTaBMBLIEE BOMPOC O BUHOBHOCTM N1LA, MOANEXaLLero onpasaaHuio,
6e3 pa3pelueHuns, Tak 1 BbITEKAOLLNE N3 ero BCTYMJIEHUS B CUSTy HEFrAaTWBHbIE MPaBOBbIE NOCAEACTBUA (B
4YaCTHOCTW, OTCYTCTBUE Yy 06BMHAEMOro NpaBa Ha BO3MeLLleHMe Bpeaa, CBA3aHHOM0 C YroJ0BHbLIM
npecnefoBaHNEM, a TaKXe COXpaHeHMe ero 0653aTensCTB NO BO3MeLLeHMIO yilepba, MpUYNHEHHOr O
YacTHOMy 0BBMHMTENIO, B MOPAAKE MPaXkAaHCKOro CyA0npon3BOACTBa) ABAAIOTCA CleacTBmeM cyaebHon
OLIMOKM 1N OOMKHBI pacCMaTPUBaATLCS, UCXOASA U3 MOSOXKEHWI CTaTbh 46 KOHCTUTYUUKM Poccuinckon
depepaumm n ctaten 6 n 41 KoHBEHLUN 0 3aLLMTe NPaB YenoBeKa M OCHOBHLIX CBOBOA, Kak HapyLleHune
npaBa Ha cnpaBennBoe cyaebHoe pa3bnpaTenbCTBO, YTO NpeanosaraeT HeobxoANMOCTb CNpaBeasNBOWA
KOMMeHCcaLun Ly, KOTOPOMY NPUYNHEH BPed TakKUM HapyLUEHNEM.

6. Takum 06pa3oM, NONOXKEHMSA YacTen NepBon 1 BTopon cTaTbn 133 YMK Poccuinckon ®epepaumm He
COOTBETCTBYIOT KOHCTUTYuUMN Poccniickon ®epepaumun, ee ctatbam 19 (yactn 1 n 2) n 53, B Ton mepe, B
KaKOWN faHHbIe HOPMbI - MO CMbIC/TY, MPUAABaEMOMY UM CJI0XKMBLLENCS MPaBONPUMEHNTENLHON NPAaKTMUKOMN, -
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Cny>aT OCHOBaHMEM [N11 0TKa3a Jinly, B OTHOLEHUN KOTOPOro BblABUranock YacTHOe 06BMHEHME, B
BO3MELLEHNW FrOCYAapCTBOM Bpela, NPUYMHEHHOIO HE3AaKOHHbLIMUK W (M) HEOBOCHOBAHHbLIMK PELLEHNSMM
cyna (cyabm).

CyulecTByloLlan B AENCTBYIOLLEM MPABOBOM PErYJIMPOBAHUN MHCTUTYTa peabunutaumm dopManbHas
HeCorflacoBaHHOCTb MeXAy MOJIoXKEeHUIMK Yron0BHO-NPoLLecCyanbHOro Kogekca Poccunckon depepauuu,
npeanosaratowMmm Bo3MeLLEHNE Bpeaa, MPUYMHEHHOMO LY B pe3yJibTaTe HapyLeHNs ero npas u ceobon
CyOoM (NYHKT 2 4acCTu NepBoi CTaTbh 6 U 4acTb YeTBepTas CTaTbl 11), C 04HOWM CTOPOHLI, U NOJIOXKEHUAMMU,
obycnosavBatoLWMMN NpaBo Ha peabnanTaunio HeE3aKOHHOCTbIO NI HEOBOCHOBAHHOCTbIO TOJIbKO
YrosI0BHOr0 npecnenoBaHuns (NyHkTbl 34, 35 cTaTbn 5 1 YacTb NepBas cTaTbh 133), - C Apyrow, nopoxxaaeT
Ha MpaKTuWKe NPOTMBOPEYBOE NPAaBONPMMEHEHNE, B CBA3M C YeM dhefepabHbii 3aKoHoAaTE b,
PYyKOBOACTBYSICb TpeboBaHMAMN KOHCTUTYUMK Poccuinckon ®epepaunm 1 C y4eTOM HaCTOALWErO
MocTaHoBNeHNS, 0653aH YCTPaHUTL YKa3aHHOe paccorfiiacoBaHue, obecnevyms KOMNEHCALMI0 HEraTUBHbIX
nocneacTBMIA ONS OXPaAHSEMbIX 3aKOHOM MpPaB U MHTEPECOB peabunnTpoBaHHbIX Fpa)kAaH Ha OCHOBE
YNPOLLEHHBIX NMPOLLeAyp, COOTBETCTBYOLNX NYyBANYHOMY XapaKTepPy BO3HMKAIOLWNX MEXAY HAMUK W
roCyfapCTBOM NPaBOOTHOLLEHWUI 1 NPaBOBON Npupoae peabunutauun, 6asmpytoliencs Ha
KOHCTUTYLIMOHHO-NPaBOBOM MPUHLMMNE OTBETCTBEHHOCTMN rocy4apCTBa 3@ HE3aKOHHbIE AENCTBUA (Man
6e30encTBME) BCEX €ro OpraHoB 1 AOJHKHOCTHBIX UL,

Micxoost 3 N3M10)KEHHOr0 U PYKOBOACTBYSACH CTaTben 47-1, 4yaCTblo BTOPOWN CTaTbmn 71, cTaTbamm 72, 74, 75,
79, 87 n 100 ®efepanbHOr0 KOHCTUTYLLIMOHHOMO 3aKoHa "O KoHCTuTyumoHHoM Cyae PocCMnckonm
®epepaumn”, KoHcTuTyumoHHbin Cya Poccuinckon ®egepaumm

NMOCTAHOBMWIJL

1. Mpu3HaTb He COOTBETCTBYOWMMN KoHCTUTYLUMK Poccninckon Genepaunn, ee ctatbam 19 (yactnlm 2) n
53, nonoxxeHus Yyacten nepson 1 BTopon ctatbn 133 YIK Poccniickon depgepaumm B TOM Mepe, B KaKOM
JAaHHbIE MOJIOXKEHUS - MO CMbIC/TY, MPUAABAEMOMY UM CI0XKMBLLENCS MPaBONPUMEHNTENLHON NPAKTWUKOMN, -
Cny>aT OCHOBaHMEM [N15 0TKa3a Jinly, B OTHOLEHUN KOTOPOro BblABMUranock YacTHOE 06BMHEHME, B
BO3MELLEHNW FrOCYAapCTBOM Bpela, NPUYMHEHHOIO HE3aKOHHbLIMU W (M) HEOBOCHOBAHHbLIMK PELLEHNSMM
cyna (cyabm).

2. MNpekpaTnTb NPON3BOACTBO MO HACTOALLEMY AE/Y B YaCTW, KacaloWwencs npoBepkn KOHCTUTYLLMOHHOCTH
cTaTen 42, 43, 4acTu nepBon cTaTbh 134, NyHKTa 4 4acTu NepBOM L 4acTu YeTBepTOW cTaTbmh 135, YacTu
cenbmon ctaTbyn 318 YIK Poccuiickon ®egepaumn.

3. CynebHble pelleHns B OTHOLIEHUN rpakaaH TUXoMnpoBon BaneHTUHbI AnekcaHapOBHbI, TUXOMUPOBOM
NpuHbl NBaHOBHLI 1 Capablko MpuHbl HMKONaeBHbI, OCHOBaHHbLIE Ha MOJIOXKEHUSX YaCTeN NepBOn U BTOPON
cTaTbk 133 YIK Poccuinckon ®denepaum, NpU3HaHHbIX HAaCToAWMM MNoCcTaHOBEHNEM He
COOTBETCTBYIOWNMN KOHCTUTYUUKN Poccuinckon ®egepaumn, nognexat nepecmMoTpy B YCTaHOB/IEHHOM
nopsgke, ecaum oas 3Toro HeT NHbIX NPenSaTCTBUA.

4. HacTosee MNocTaHOBIEHNE OKOHYATESIbHO, HE NOANeXUT 06>KanoBaHMIO, BCTYNaeT B CUAY CO AHSA ero
onybMKoBaHWA, OeNCTBYET HEMOCPEACTBEHHO U He TpebyeT NOATBEPKAEHUS APYTrUMI OpraHaMu u
AOMMKHOCTHBIMW NTMLL@AMNA.

5. CornacHo ctaTbe 78 ®efepasibHOr0 KOHCTUTYLMOHHOMO 3akoHa "O KoHcTuTyumoHHoM Cyae Poccuinckon
depepaummn" HacToswee MNoCTaHOBNEHNE NOANEXUT HE3aMeAIMTeNbHOMY onybBIMKOBaHMIO B "POCCUNCKON
rasete" n "CobpaHumn 3akoHogaTenbcTBa Poccunckon ®epepavmm”. NocTaHOBAEHNE AOKHO BbITh
onybankoBaHo Takxe B "BecTHnke KOHCTUTYuUMOHHOro Cyna Poccuinckon ®enepauun”.

KOHCTUTYLMOHHbIN Cyq,

Poccuinckon depepaunmn

N 22-M
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