Mo peny o npoBepKe KOHCTUTYLLUOHHOCTU NyHKTa 1 cTtaTbu 310,
nyHKTa 4 ctaTtbu 421, nyHKTa 1 cTaTbu 422, nyHKTa 1 cTaTtbhM 450,
NyHKTa 2 cTtaTbu 450-1 u ab3aua BTOporo nyHkra 2 ctatbu 687
pakxpaHckoro Kopekca Poccunckon depepauum B CBA3M C
>XXanoodou rpaxpaHku T.B.lMbIKMHOK

MocTtaHoBneHme - Ne 23-1 - o1 02.06.2022 - KoHCTUTYUMOHHBLIN Cya Poccuinckon ®epepauymm - JencteyeT 6e3
N3MEHEHUN

VimeHem Poccunckon ®epepaumm
MOCTAHOBJIEHUE
KOHCTUTYLMOHHOIO CYOA POCCUNCKOWN ®EOEPALINN

Mo meny o npoBepke KOHCTUTYLUUOHHOCTY NMyHKTa 1 ctaTbn 310, nyHKTa 4 cTaTbu 421, nyHKTa 1 cTaTbu
422, nyHkTa 1 cTatbk 450, nyHkTa 2 cTaTby 450 1 1 ab3aua BTOPOro NyHKTa 2 cTaTbk 687 'paxkaaHCKOro
Koaekca Poccunckon ®epepauny B CBSA3U C »kanobon rpaxaaHku T.B.MbiknHoOM

ropog CaHkT-MNMeTepbypr 2 nioHs 2022 roga

KoHcTuTyumoHHbin Cya Poccuinckon ®enepaumm B cocTaBe Mpeacenatend B.[1.30pbkunHa, cyaen
K.B.ApaHosckoro, I A.Tagxuesa, J1.M.XKapkoson, C.M.Ka3zaHuesa, C.[.KHa3eBa, A.H.KoKoTOBa,
N1.0.Kpacasyvkoson, C.M.MaBpwuHa, H.B.MenbH1KOBa,

PYKOBOACTBYAChL CTaTben 125 (MyHKT "a" YyacTu 4) KoHcTuTyumn Poccninckon ®degepaumm, MyHKTOM 3 4acTu
nepBou, YaCTSAMUN TPETbEN U YETBEPTOM CTaTbK 3, YaCTblo NepBomn CTaTbk 21, cTaTbamu 36, 47 1, 74, 86,
96, 97 n 99 ®epepaNbHOro KOHCTUTYLMOHHOIO 3aKoHa "O KoHcTuTyumnoHHoMm Cyae Poccuinckon
depepaymnn”,

paccMmoTpen B 3acefaHumn 6e3 npoBefeHns caylwaHmsa 4efo 0 MPOBEPKE KOHCTUTYLMOHHOCTM NyHKTa 1
ctaTbk 310, nyHKTa 4 cTaTbn 421, nyHKTa 1 cTaTbun 422, nyHkTa 1 cTaTbn 450, NyHKTa 2 cTaTbn 450 1 1
ab3aua BTOpOro nyHkTa 2 ctatbn 687 'K Poccunckon ®epepaumm .

MoBOAOM K pacCMOTPEHUIO Aena sBuack Xanoba rpaxkaaHku T.B.MbiknHoN. OCHOBaHWEM K PAacCMOTPEHMIO
Aena sBuiacb 06HapyXMBLUAACS HeonpeaeeHHOCTb B BONPOCE 0 TOM, COOTBETCTBYIOT i KOHCTUTYL UK
Poccninckon ®degepaumm ocnaprvBaeMble 3asaBUTENbHULEN 3aKOHOMOI0XKEHNS.

3acnywaBs coobuyeHne cyabn-goknagyvka .A.lagxuesa, uCCnenoBaB NpeAcTaBeHHbIe JOKYMEHThI U
NHble MaTepuanbl, KoHCTUTYumnoHHbIn Cya Poccuinckon ®epepaumm

yCTaHOBWI:

1. I'paxxgaHka T.B.[MblIkMHa ocnapmvBaeT KOHCTUTYLMOHHOCTb CNedyoLnX nojoXKeHnn paxxaaHCcKoro
Kogekca Poccunckon ®epepauun :

nyHkTa 1 ctaTtbyn 310, cOrnacHo KOTOPOMY OJHOCTOPOHHUIA O0TKa3 OT UCMONHEHNS 06s3aTeNbcTBa U
OOHOCTOPOHHEE M3MEHEHMNE ero YCNOBUM He AOMYCKATCA, 3a UCKIIOYEHNEM CllyYaeB, NPefyCMOTPEHHbIX
[aHHbIM KoLeKCoM , ApYyrMMuy 3aKOHaMu N UHBbIMU MPaBOBbLIMU aKTaMu;

NyHKTa 4 cTaTbn 421, 3aKpPennsAoLWero, 4To yCI10BMA LOroBOpa ONpenensoTcs N0 YCMOTPEHUIO CTOPOH,
KpoMe CnyYaeB, Korja cogepxaHne COOTBETCTBYIOLWEro yC/I0BUS NpeanncaHo 3aKOHOM U UHBIMU
NpaBOBLIMU aKTaMu; B Cy4asx, Korha yciosue Lorosopa npeaycMoTpeHo HOPMOKM, KOTopas NpuMeHseTcs
MOCTOJIbKY, MOCKOJ/IbKY COrflalleHneM CTOPOH He YCTaHOBAEHO NHOe (AUCMO3UTUBHAA HOPMa), CTOPOHI
MOryT CBOMM COrJIalLEHNEM UCKOYNUTL ee NPpUMeHeHNe Nnbo yCTaHOBUTb YC/10BME, OTJIMYHOE OT
npefycMOTPEHHOr0 B Hel; MpW OTCYTCTBUM TaKOro COrflalleHuns ycoBmne L0rosopa onpefensercs
ANCMO3UTMBHON HOPMON;

nyHKTa 1 cTaTbu 422, B CUY KOTOPOro LOrOBOP AOJ/KEH COOTBETCTBOBATL 0053aTeIbHbIM AN CTOPOH
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npasuiaM, yCTaHOBJIEHHbIM 3aKOHOM U UHBIMUW NPAaBOBLIMU aKTaMu (MMMepaTUBHbLIM HOPMaM),
LENCTBYIOWMM B MOMEHT €ro 3aKJ/I04eHuns;

nyHKkTa 1 ctatbm 450, a hakTmyecku - ero absaua Nepeoro 0 ToM, 4TO M3MEHEHME N PaCcTOPXXEHne
[LOroBopa BO3MOXXHbI MO COrfalleHnto CTOPOH, eC/IN NHOE He NMpefyCMOTPEeHO AaHHbIM KOAeKCoM , Apyrumu
3aKOHaMu Uan LOroBOPOM;

NnyHKTa 2 cTaTbn 450 1, ycTaHaB/MBaKOLWEro, YTO B C/ly4ae OAHOCTOPOHHEro 0TKasa OT 4orosopa
(McnonHeHWa oorosopa) NOSHOCTLIO MAW YaCTUYHO, eC/IM TaKoW 0TKa3 AOMYyCKaeTcs, LOroBOp CYMTAETCS
PacTOPrHyTbIM UAN N3MEHEHHbIM;

ab3aua BToporo (B xxanobe ownbOYHO Ha3BaHHOro0 ab3auem NepBbiM) NyHKTa 2 CTaTbh 687 , cornacHo
KOTOPOMY [0roBOp HarMa »XXW0ro noMeLleHns MoXeT BbiTb pacTOPrHyT B CyAebHOM nopsfke no
TpeboBaHMIO HaMMoLaTeNs B C/ly4ae HEBHECEHNS HAHUMATEEM M1aThl 33 XXWJI0€ NOMELLEHNE 33 LWEeCTb
MecsLLeB, ec/i LOrOBOPOM He yCTaHOoBMeH 6osiee ANNTENbHbLIN CPOK, @ MPU KPaTKOCPOYHOM HaliMe B CllyYae
HeBHeceHMs naaThl 6osee ABYX pa3 Mo NCTEYEHUN YCTAHOBAEHHOMO AOrOBOPOM CPOKa NiaTexa.
PewweHrem cyaa obLiein opuCcanKLnmM 0TKa3aHo B yaoBneTsopeHnn TpebosaHnin T.B.MbiknHONR,
npeabsaBAEHHbIX €10 KaK HaHUMaTeNeM K HaMoaTesto Mo 4OroBOpYy HarMa XUA0ro noMeLleHms, o
NPU3HaHUN PacTOPXKEHNA OOr0BOPa B OAHOCTOPOHHEM MOPSAKE HEe3aKOHHbLIM, NPU3HaHWN HE3aKOHHbIM
BbICEJIEHUS U3 XKWJIOTO NMOMELLEHNS, B3bICKaHMM YOBITKOB M KOMMAEHCaLM MopafibHoro Bpeda. Cya ncxoann
13 TOro, YTO CTOPOHLI AOroBOpa Brpaee Obln COrlacoBaTh OCHOBAHMSA €ro OAHOCTOPOHHEr0 PaCTOPXKEHNS,
a TakXe 13 1oro, 410 T.B.MblK1MHa He NCnosiHMAa 0643aHHOCTbL MO BHECEHMIO NaThl 33 XXWUJI0e NOMeLLeHNe
1 4TO HanmopdaTenem cobnoaeH NpeayCMOTPEHHbIA LOrOBOPOM MOPSLOK €ro pacTop)XeHus. PeleHne cyna
0CTaBfIeHO 6e3 n3MeHeHns cyaaMu anensaumnoHHON U KacCalMOHHOW MHCTaHLUMUIA, KOTOPbIE NPULAN K
BbIBOAY O TOM, Y4TO BOMpeKkn cyxaeHnam T.B.MbiknHon nonoxeHns rnaebl 35 FK Poccunckon ®epepaumm ,
peryavpytoLwme NpaBoOTHOLWEHNS CTOPOH MO AOrOBOPY HallMa XWUI0ro NoMeLLeHuns, He cogep)xaT 3anpeTa
Ha LOCPOYHOE PAaCTOPXXeHMe Takoro LOroBopa B 0AHOCTOPOHHEM NMOpSAKe HaHUMaTenem nnbo
HarMogaTeneM npu HacTYMJIEHUN YCIOBMIA, COrJlacoOBaHHbIX CTOpOHaMK. B nepenaye KaccaLMOHHOW
»anobel T.B.MbIKMHOM AN1a paccMoTpeHmns B cyaebHoM 3aceparnm CyaebHon Konnerny no rpakAaHckmum
nenam BepxosHoro Cygna Poccuickon Gefepaunm 0TKasaHo onpefeneHnem cyabmn 3Toro cyaa ot 16 nions
2021 roga. MNpu 3TOM yKa3aHo cnegytoliee: paspeLlas Cnop 1 0TKa3biBas B yA0BAETBOPEHUN NCKOBLIX
TpeboBaHui, Cy[ NepBON UHCTAHLMMW C Y4ETOM YCTAHOBEHHbIX MO Aefly 06CTOATeNbCTB U
NPaBOOTHOLLUEHUI CTOPOH, @ PAaBHO 3aKOHa, NoAMeXallero NPUMEHeHNI0, UCXOA4UA U3 TOro, 4TO
3aKJI0YEHHbI CTOPOHaMK LOrOBOP HaliMa XMWI0ro NoMeLLeHNs no CBoeM NPaBoOBON NpMpoLe ABASNCA
LOrOBOPOM KOMMEPYECKOro HarMa, B CBSA3M C YEM CTOPOHbI BNpase 6bl/in CorlacoBaTb OCHOBAHUS 1
NnopsaoK O4HOCTOPOHHEr0 ero PacToOPXXeHUs.

Kak nonaraet T.B.lMbIKMHa, ee npaBa HapyLUeHbl TeM, YTO Cybl, TONKYS NYHKT 2 cTaTbl 687 'K Poccuinckon
®epepalmm , OCHOBbLIBA/INCh Ha MPU3HAHUN JAHHOW HOPMbI AMCMNO3UTUBHON, NO3BONAIOLEN MEHATD
cornalleHmeM CTOPOH AOroBopa HalMa XUI0ro noMelLeHns cyfebHbii NopsaaoK ero pacTopXXeHus no
TpeboBaHWIO HaNMo4aTeNs, UMMNEPATMBHO 3aKPEMJIEHHbIA B Ha3BaHHOM MYHKTE Hapaay C TakKuM
OCHOBaHWEM A1 pacTOPXXeHWs LoroBopa CyLOoM, KaK HEBHECEHMe HaHMMaTeleM NnaThbl 3a Xuoe
nomelleHne bonee aByx pas. 1o ee MHEHMIO, OCMapUBaeMble MOJI0XKEHWA NPOTMBOpEeYaT cTaTbsaMm 2, 12, 17,
18, 19, 22, 23, 25, 27 n 40 KoHcTuTyumn Poccuinckon Gefepauun B TON Mepe, B KaKo B Cuily
HeonpeneseHHOCTN UX HOPMaTUBHOIO COAEPXXaHWA NOPOXAAI0T Ha MPaKTUKE HEOLHO3HAYHOe nX
NCTOJIKOBaHME, @ 3HAYNT, BO3MOXXHOCTb NPOM3BOJIbHOr0 MPMMEHEHNS, AOMYCKasa B CUCTEME AEeNCTBYIOLLEro
MpPaBOBOro PeryanpoBaHns pasfinyHbie NOAX0AbI K peLLeHMIo BONpoca O NpaBe HaiMoAaTens Xunoro
MOMELLEHNSA Ha PAaCcTOPXXEHNE [OroBopa HaliMa B 0JHOCTOPOHHEM BHeCyAebHOM nopsiike NyTem
yBe[OMJIEHNSA OPYroi CTOPOHbI B CJlyvae HEBHECEHUS MJiaThl 3@ XXU0e NoMeLleHre MeHee ByX pa3 npu
KpaTKOCPOYHOM HaliMe 1 BONpoca O npasBe HaHUMaTeNs Ha obecrneyeHune xunoem B n3bpaHHOM mMecTe
XUTeNbCTBa NyTEM 3aK/I04YEHMA OOFr0OBOPA KOMMEPYECKOro HanMa XXUaoro noMeLLeHmns.

1.1. KoHCTuTyumoHHbIN Cya Poccuinckon depepalimm ykasblBas, YTO U3 CMbICA KOHCTUTYLMOHHbIX
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NpeanucaHnin BbITEKAET NpU3HaHMe cBo60bl OroBOpPa Kak 04HOM M3 rapaHTMPYyEMbIX FOCYLapCTBOM
csobop yenoseka v rpaxaaHuHa (MoctaHoBneHne ot 23 despand 1999 roga Ne 4-1 ). MyHKT 4 cTaTbm 421
1 NyHKT 1 cTaTbn 422 MK Poccunckon ®epepaumm , yTOHHSIOWME COAEpKaHne NpuHumna csoboabl
L0r0BOpa, HanpaBJfieHbl Ha obecrneyeHne TakoBOM, Ha JOCTUXeHME BanaHCa MHTEPECOB CTOPOH LOroBopa
(onpepeneHuns ot 24 pekabps 2013 roga Ne 1961-0, ot 28 despansa 2017 roga Ne 400-0O, oT 29 man 2018
rona Ne 1189-0, oT 26 mapTta 2019 roga Ne 712-0, oT 25 anpens 2019 roga Ne 950-0, o1 25 Hos6ps 2020
rofa Ne 2805-0O 1 ap.) u camum no cebe He MOryT pacUEHNBATLCS Kak HapyLlaloLwmne KOHCTUTYLMOHHbIe
npaBa 3asBUTENbHULbI B 0003Ha4YeHHOM eto acnekTe. OTBEYAET Ha3BaHHOMY NMPUHLNMY U MYHKT 1 cTaTbyn
450 paHHoro Kogekca (onpeneneHuns ot 21 aekabps 2006 roga Ne 549-0, o1 26 Mas 2016 roga Ne 1015-O 1
oT 25 anpens 2019 roga Ne 949-0). MyHKT e 1 cTaTbun 310 gaHHOro Kogekca HaleneH Ha 3alWwuTy npas u
3aKOHHbIX MHTEpPEeCoB CTOPOH obs3aTenbCcTBa (onpeaeneHnsa ot 26 mas 2016 roga Ne 1014-0, o1 19
nekabps 2019 roga Ne 3403-O 1 ap.) 1 B 3TOM KavyeCcTBe He HapyLllaeT KOHCTUTYLMOHHLIE MpaBa
3a8BUTEJIbHULLbI, KaK U HaXOAALMNNCA C HAM B CUCTEMHOM CBA3M NYHKT 2 cTaTbk 450 1 gaHHoro Kogekca ,
onpeLensownn NnocneacTsmsa 0LHOCTOPOHHEr0 0TKasa OT A0roBopa (MCMNosIHeHWa JOroBOpa), ecin 0TKas
AONyCcKaeTcs. TeM He MeHee, MOCKOJIbKY MMEHHO B HOPMaTMBHOM eAUHCTBE C 3TUMK NONoXeHUaMKU ab3auy
BTOPOMY MYyHKTa 2 cTaTbh 687 gaHHoro Kogekca o cyaebHoM nopsike pacTOp>XXeHUs A0roBopa HaliMa
XKN0ro nomeweHuns no TpeboBaHMio HanmogaTensa NPUAAETCS CMbIC/, 4ONYCKAOWMNA 1 BHeCy AebHbIN
NOpPAAOK TaKoro pacToOpPXXeHUs, eCan OH NpeayCMOTPEH B LOrOBOPE Kak MPUMEHSAEMbIN MpU HaCTYMIeHUN
YKa3aHHbIX B 10r0OBOpe OCHOBaHWI, OT/IMYAIOLLMXCSA OT OCHOBAHWI, YCTAHOBEHHbIX AaHHbLIM ab3aleM,
MOCTOJIbKY BOMPOC 0 KOHCTUTYLMOHHOCTM NOC/eAHEr0 NOANEXUT PACCMOTPEHUIO BO B3aIMOCBA3N C HUMMW.
Takum obpa3om, ¢ yyeTom TpeboBaHuin cTaTen 74, 96 n 97 PepepanbHOro KOHCTUTYLMOHHOMO 3akoHa "0
KoHcTuTyumoHHoMm Cyne Poccuiickon ®epepaumun” npegmeToM paccMoTpeHns KoHcTutyumonHoro Cyaa
Poccuinckon ®epepalmm no HacTosLeMY Aeny sBnseTcs ab3al BTOpon NyHKTa 2 cTaTbh 687 MK
Poccuinckon ®egepaumm , Kak NpuMeHseMbi B CyaebHON NpakTKe BO B3aMMOCBA3N C MyHKTOM 1 cTaTbu
310, nyHKTOM 4 cTaTbyh 421, NyHKTOM 1 cTaTbn 422, NnyHKTOM 1 cTaTbn 450 1 nyHKTOM 2 cTaTbyh 450 1
LlaHHoro Kofekca An1a pelleHrs Bonpoca o rnpase HaMogaTens XWUoro noMeLeHns no orosopy
KPaTKOCPO4YHOIrO KOMMEPYeCKOro HaliMa pacTOPrHyTb 4OrOBOP B OA4HOCTOPOHHEM BHeCynebHOM nopsake
NPW HAaCTYNIEHUN YKa3aHHbIX B HEM OCHOBaHW, OT/INYAIOLLNXCSH OT OCHOBaHWA, NpeayCMOTPEHHbIX
ab3auem BTOpPbLIM NyHKTa 2 CcTaTbh 687 gaHHoro Kogekca .

2. Cnenys U3 KOHCTUTYLMOHHbLIX HOPM 0 CBO6OAE B SKOHOMUYECKOW Chepe, 0 MPU3HAHMMN U 3aLLMTe
YaCTHOWN, rOCyAapCTBEHHOW, MyHULMNANbHOW U MHbIX hOpM COBCTBEHHOCTU Ha OCHOBE PaBEHCTBa Nepef
3aKOHOM 1 cyaoMm (cTaTbm 8, 19, 34 n 35 KoHcTuTtyumn Poccuiickon ®eaepaummn), MpaXk gaHCKUIN Kogekc
Poccuinckon ®epepalmm npoeo3riallaeT ceoboay AOroBopa B YAC/IE OCHOBHbIX Hayvas FpakaaHCKoro
3aKoHofaTenbCcTBa (MyHKT 1 cTaTbm 1). B nyHKTe 3 cTaTbu 1 gaHHoro Kogekca Halllo OTpaXkeHne 1
TpeboBaHMe K y4aCTHMKaM NPaBOOTHOLLEHWIN AeACTBOBATbL 406POCOBECTHO, BbITEKAOLLEE U3
KOHCTUTYLMOHHOIO MOJIOXKEHUS 0 TOM, YTO OCyLLeCTBAeHMe NpaB 1 cBobof YenoBeKa U rpa)kaaHnHa He
JO/IKHO HapyLlaTk npaBa u ceoboabl Apyrux nuy (ctates 17, YacTb 3, KOHCTUTYL MK Poccuiickom
®epepaumm). C yyeToM 3TOr0 cBOBOAA LOrOBOPa He ABNSEeTCA abCONOTHOW, HE LO/MKHA NPUBOANTL K
OTPULLAHMIO NN YMaNEHNIO APpYrnX obLienpur3HaHHbIX npas 1 cBobog 1 MoxeT bbITb OrpaHnyeHa
henepanbHbIM 3aKOHOM, 0[HAKO JINLLIb B TON Mepe, B Kakol 3TO HeobXxoaMMo B LIeNsAX 3alMTbl OCHOB
KOHCTUTYLMOHHOIO CTPOS, NMPaB U 3aKOHHbIX MHTEPeCcoB Apyrux auy, (ctatbs 55 KoHCTUTYUMmn Poccminckon
®epnepaumnm) (noctaHoBseHma KoHcTutyumoHHoro Cyaa Poccunckon ®epepaunn oT 23 dhepand 1999 roga
Ne 4-1, oT 22 nioHs 2017 roga Ne 16-I1, oT 8 utons 2021 roga Ne 33-M n ap.).

B cBoto 0o4yepenb, NOTPEOHOCTL B XWAULLE, HAPAAY C NOTPEOHOCTLIO B NMULLLE N OAEXAE, OTHOCUTCS K
OCHOBHbIM NMOTPEBHOCTSAM YesIoBEKA, a MPaBO Ha XWUWLLE BbICTYNaeT NoJyYMBLUUM MeXAyHapoaHoe
Npu3HaHWe 3/1eMEHTOM KOMIMJIEKCHOIO NpaBa Ha [OCTATOYHbIN XXU3HEHHbIN YPOBEHb. KOHCTUTYLUS
Poccunckon ®egepalimm ycTaHaBAMBaET NPaBO KaXKA0ro Ha XWanLie n HefonyCTUMOCTb NPOM3BOJIbHOIO
ero nuweHus (ctatbs 40, YacTb 1). BMecTe ¢ TeM KoHCTUTYUMOHHBLIN Cya Poccuinckon depepalimm B CBOUX
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peLleHnax NCXOANT U3 TOro, 4TO B YCJIOBUSAX PbIHOYHOM SKOHOMUKM FpaXKaaHe peasn3ytoT CBOW XU HbIe
npaBa B OCHOBHOM CaMOCTOATENbHO, UCMO/b3YS ANS 3TOro pasfiMyHbie AOMYCKaeMble 3aKOHOM CMocobbl
(MocTaHoBneHne oT 25 okTAbpsa 2016 roga Ne 21-M v gp.). [IBONCTBEHHAsA NPMpPOAa NpaBa Ha XUnLLE
BAUSIET Ha XapaKTep OTHOLIEHWI, BO3HUKAIOLLMX MEXAY HAaHMMATENIeEM U HallMoAaTeNeM XMN0ro
MOMeLLEeHNs, KOTOPble MCNOJIb3YIOT XWbe B Pa3HbIX acnekTax: ANF rpakAaHWHa-HaHUMaTeNs OHO B
BonblLUen cTeneHn CAYXUT CoumnanbHbIM 61arom, a ans COBCTBEHHUKA-HANMOOATENS - NPeXX e BCEro
6narom aKoHOMUYeCKUM, 06BEKTOM rpaxaaHckoro obopoTa.

CncTteMa OCHOBHbIX NMpaB 1 cBoHO YenoBEKa OKa3blBAaET NOCTOSSHHOE BO3ENCTBMUE Ha 0bLWui
npaBonopsfiok B Poccmnckon ®epepau, B TOM Y1CIe Ha AOTOBOPHOE npaBo. KOHCTUTYLMOHHas
0653aHHOCTb MO 3aLLMTe OCHOBHbLIX NPaB NpeAnonaraeT yCTONYNBOE BANAHNE KOHCTUTYLIMOHHBIX HOPM 1
NPWHLUMNOB Ha NpoLecc NPUMEHEHNUS rPa)K4aHCKOr0 U XWUJIMLLHOMO 3aKOHO4aTeNbCTBa, MPOHMKas B
perynupyembie UM OTHOLLIEHUS, 06yCnoBAMBas LENCTBME OCHOBHLIX NPaB He TObKO BO B3aMMOOTHOLUEHUSAX
JINYHOCTN C NY6ANYHOIN BNACTbIO, HO 1 BO B3aMMOOTHOLLEHMAX YaCTHBIX UL, Takue LIEHHOCTM, Kak
FPaXXAaHCKUA MUP 1 cornlacne, HeobxoaMMOCTb OCYLLECTBAATL NpaBa U cBoBoAbI YenoBeka 6e3 HapyLleHns
npas 1 ceobog Apyrnx AnL, COPa3MepHOCTb BO3MOXHbIX UX OrpaHu4eHuin, cbanaHcnpoBaHHOCTb NpaB u
0653aHHOCTEN rpaXkAaHMHa 1 coLManbHas CONMAApHOCTb (Npeambyna; cTaTbs 17, 4acTb 3; cTaTbsa 55,
4acTb 3; cTaTba 75 1 KoHcTuTyumnmn Poccunckon ®epepaummn), npeactansioT cobon 06beKTMBHYIO CUCTEMY,
JeXallLyto B OCHOBE KOHCTUTYLIMOHaNN3aL MM YaCTHOMPABOBbIX HOPM NPU X NPUMEHEHUN cyaamun. He
ABNAOTCSH UCKNIOYEHMEM OTHOLLEHUS, BO3HMKAIOLLME NPU 3aKIIOYEHUN U PAaCTOPXXEHUN AOrOBOPOB HalMa
XKNI0r0 MOMELLEHUS XNANLWHOMO hOHAA KOMMEPYECKOro NCnonb3oBaHusA. [naBHaa 3ajadva
KOHCTUTYLIMOHHO-NPABOBOIr0 BO3AENCTBNA Ha CUCTEMY PErYMPOBAHMS STUX OTHOLWEHWIA COCTOUT B
obecneyeHnn KOHCTUTYLMOHHO-NpaBoBoro banaHca npas COBCTBEHHUKOB U HaHUMATENEN XUbS,
3KOHOMMNYECKOW 3PHEKTUBHOCTM NCMOJIb30BAHNS XXNJION MIOWALN U 3alUThl - KaK BaXKHOM0 INYHOro 6nara
- CaMOMN BO3MOXXHOCTM MCMOJb30BaTh xXuauwe. NogobHoe paBHOBeCME MOXHO 06eCneynTb pa3yMHbIM
KOMBUHNPOBAHNEM HOPMOTBOPYECKON AEATENbHOCTN, COMETAHMEM METOL0B MMMEPATUBHOIO
perynupoBaHnsa C TeM NOTEHLMANIOM, KOTOPLIA HeceT B cebe peryampoBaHne gUCno3MTUBHOE,
6asmpytoLleecs Ha npuHumne ceoboabl 4OrOBOPA M Ha BbITEKAOLWEN N3 3TOr0 NpUHLMNA NPe3yMnummn
AMNCNO3MTMBHOCTU HOPM OrOBOPHOro Nnpasa.

3. MpaBo Ha Xuauuie nofpasymMeBaeT BO3MOXHOCTb peanunsanum, B TOM Yucie nocpefcTBOM NpoXUBaHMS
B HEM M0 LOroBOPY HalMa »XMNI0ro NOMeLLEeHNS, XUANLLHOIo hOHAa KOMMEPYECKOro ncnosib3osanms. C
3TOW LLeNbl0 3aKOHO4aTelb BBOAUT CreLmnanbHOe peryanpoBaHne OTHOLEHWIA N0 HAWMY XIJbIX
NMOMeLLEHWI, 3aKpenastoLllee Heobxoanmble B AaHHOW ciepe rapaHTum.

K TakoMy perysimpoBaHuto ciefyeT OTHeCTW HOpMbl rnasbl 35 "Haem xunoro nomelteHmsa" 'K Poccminckon
depfepaLunm : N0 JOFOBOPY HalMa XMNOro NoMeLLLeHUs 04Ha CTOPOHa - COBCTBEHHMK XM0r0 NoOMeLLeHNs
WA yNpaBoOMOYEHHOE UM NNLO (HaMopaTesb) 0653yeTCa NpefoCTaBUTb APYron CTOPoHe (HaHUMaTeNo)
)KWoe noMmeLleHre 3a naaTy BO BIaeHWe 1 NOb30BaHMe A5 NPOXKMBAHUS B HEM (MYyHKT 1 cTaTbm 671).
YKa3zaHHasa rnasa He COOepXXUT YNOMUHAHMA O KOMMEpPYeCKOM HaliMe, OAHAK0 3TOT TePMUH UCMONb3YyeTCs
B cyfLebHon npakTuke (onpeneneHmns BepxosHoro Cyaa Poccuinckon ®epepauun ot 12 ceHTabps 2003 roga
Ne 11-I03-30 n KoHcTuTyumoHHoro Cyaa Poccunckon ®egepaumm ot 15 masd 2007 roga Ne 379-0-1). O
rPaAaHCKO-NPaBOBON NPUPOLE KOMMEPYECKOr0O HalMa »KNA0ro MOMELLEHNSA MOXXHO CYANTb HE TObKO Mo
TOMY, 4TO perjaMeHTUpPYIOLLME ero NoNoXeHNa coaep)xaTcs B 'pax4aHCKOM Kogekce Poccuinckom
depepaunmn , Ho 1 yunThiBas cyaebHoe ToNKoBaHMe. Kak pa3bsaCcHEeHO B NyHKTe 4 nocTaHoBAeHUs neHyMa
BepxoBHoro Cyana Poccuinckon ®epepaunm ot 2 niona 2009 roga Ne 14 "O HEKOTOPLIX BONPOCAX,
BO3HMKLLUMX B cyaebHON NpakTMKe Npu npumMmeHeHumn XnamwHoro kogekca Poccninckon ®degepaunn”,
YKWN0€ NMOMELLEHNE MOXKET BbICTYNaTb 06 bEKTOM KaK FpaXKAaHCKNX, TaK Y KWUAULLHbIX MPaBOOTHOLLEHWNA,
npryem rpaxx4aHCKoe 3aKOHOAaTeIbCTBO PeryanpyeT OTHOLEHUS, CBA3aHHbIe C BlafeHneM,
N0/b30BaHMEM W PACMOPSXKEHNEM XKMWbIM MOMELLEHNEM KaK 06 bEKTOM 3KOHOMMYECKOro 060poTa, YTO U
NPOUCXOANT MPW ero nepeflaye HanMoLaTesIeM B KOMMEPYECKUIA HAeM.
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3.1. B cuny 'paxkgaHckoro kogekca Poccuiickon ®depgepaumm 0OrOBOP CHMTAETCS 3aKIOYEHHbIM, eCn
MeXZy CTopoHamu, B TpebyeMoi B nognexxalumx cydasax opme, LOCTUMHYTO COrlalleHne no BCeM
CYLLEeCTBEHHbIM YC0BUAM LOroBopa (MyHKT 1 cTaTbn 432); npu TONKOBaHUM yCIOBMIA 4OrOBOPa CyA0M
NPVHUMAETCS BO BHUMaHMe ByKBasibHOE 3HAYeHME COAEPIKALLMNXCA B HEM C/I0B W BbIPaXXeHUN, a
BykBanbHOe 3Ha4YeHUe yCNoBUS AOr0OBOPaA B C/lyvae ero HeCHOCTM YCTaHaBMBAETCS NyTEM
COMOCTaB/IeHNs C APYrMMUN YCIOBMAMK 1 CMbICSIOM A,0rOBOpa B LIeNOM (4acTb nepeas cTaTbu 431). Mo
obLiemy npaBuy, 3aKpenjaeHHoMy AaHHbIM KOAEKCOM , pacTOp)KeHUe A0roBopa BO3MOXHO Mo
COrIALLEHMNI0 CTOPOH, eC/IN MHOE He NpeayCMOTPEHO AaHHbIM KOOEKCOM , APpYrUMI 3aKOHaMKU nn
[0roBOpoM (MyHKT 1 cTaTbk 450); no TpeboBaHMO )Ke 0AHOWN N3 CTOPOH AOrOBOP MOXXET ObITb PaCTOPrHyT
Mo peLleHuno cyaa TO/bKO Npu CyLLeCTBEHHOM HapyLleHW [,oroBopa APYron CTOPOHOM U B UHBIX CIyYasX,
npefycMOTPEHHbIX faHHbIM KoLeKcoM , ApYrMY 3aKOHaMW WK LOroBOPOM (MYHKT 2 ctaTbk 450). CTaTbhs
687 paHHOro Kopekca aBnseTCs CneumnanbHom B COOTHOLWEHNM € YCTaHaBAMBaLWmMMy obLwmuin nopsgok
pacToOpPXXEHMA O0roBopa NoaoKeHnsMu ero ctaten 450 - 452, peryanpys nopsaok pacToOp>XeHns AoroBopa
HanMa )KWNOoro NOMeLLEHNS NO NHMLMATUBE HaHMaTens (NyHKT 1), no TpeboBaHMio HanMopaTens (MyHKT
2), no TpebosaHuio 06O N3 CTOPOH B Aorosope (MyHKT 3). Mpy 3TOM MMEKTCS pas3nnyns B
perynMpoBaHUM JOroOBOpa HalMa B 3aBUCUMOCTU OT TOrO, ABASETCA I OH KPATKOCPOYHbIM - 3aKJIl0YEHHbIM
Ha cpok He 6onee roga. Tak, K LOroBOpY KPaTKOCPOYHOI0 HallMa XXM0ro NoOMeLLeHNS He MPUMEHSA0TCS
npaBuia NyHkTa 2 cTaTbh 677, cTaTen 680 1 684 - 686, ab3aua 4eTBEPTOro NyHKTa 2 CTaTbh 687 AaHHOroO
Kopekca , ec/iv LOroBOpoOM He NpeflyCMOTPEHO MHOE. YKa3zaHHoe CBUAeTesIbCTBYeT 0 CTPeMJIeHUN
3aKoHoZaTesna y4ecTb Cneunduky LoroBopa KpaTKOCPOYHOro HarMa, Npyu KOTOPOM HaHMMaTeto
NpenoCcTaBNAeTCA MeHbLINA 0OBEM FrapaHTWI, HEXENW NO AOroBOPY, 3aKYEHHOMY Ha 60bLUNIA CPOK.
OcobeHHOCTbIO AOroBOpa ABASETCA U BOCTPeOOBaHHbLIN Ha NPaKTUKe MNOPSAAOK ero pacTopXKeHUs:
pacrnpocTpaHeHOo BKOYEHME B LOrOBOPbI KPAaTKOCPOYHOMO HaMa YC/I0BMSA, HagenaLwero HanMogatens
NnpaBoOM pacTOPrHyTb LOroBOpP B OAHOCTOPOHHEM MOpsAAKe, Npefynpeins HaHUMaTeNsa 3a ornpefeneHHoe
BpeMs. 370 006yCNOBNEHO XapaKTEPUCTMKAMM CIOXUBLUNXCA OTHOLIEHWI, @ TaKXe TEM, 4TO Npu
nprvMeHeHun cyaebHoro nopsaka CPoK pacTOPXXEHNS AOroBopa MOXET CTaTb CONOCTaBMMbIM CO CPOKOM
CaMoro HarMa uan NpPeBbICUTL €ro. B CBOO o4epenb, HECMOTPSA Ha Han4YMe B COOTBETCTBYIOLLEN HOpME
npasmna o cyaebHoM nopsaake pacTOP)KEHUS [OMOBOPA N OTCYTCTBME YKa3aHUS Ha TO, YTO CTOPOHbI MOryT
OroBOPUTL B JOrOBOPE NHYI0 NPOoLefypy PaCTOPXKEHMUS, CyAbl LOMYCKaT BO3MOXHOCTb NPU3HAHWUA HOPMbI
AVNCMO3UTMBHON N BK/IOYEHWS B LOrOBOP YCNOBUSA O NpaBe Ha OAHOCTOPOHHWUIA OTKa3 OT ero UCMOHEHNS
(NYHKT 27 nHhopMaLMoHHOro nucbma lMNpesunguyma Beiclwero ApbutpaxHoro Cyaa Poccuinickon ®epepauimm
oT 11 aHBapsa 2002 roga Ne 66 "O630p NpaKTMKKU pa3peLleHns CNopoB, CBA3aHHbIX C apeHgon"). OTcyTcTBue
y HanMoaaTens nNpaBa pacTOPrHyTb AOrOBOP BO BHeCyAebHOM nopsake, faXke Npu CyLWeCTBEHHOM
HapyLleHUW yCI0BMIA AOrOBOpa HaHUMaTEeNeM ¥ MpU HaANYUKM 3TOro NpaBa y HaHMMaTens, cosfaeT
OTpVLaTENbHbIA CTUMYN CAABaTh XKMWble MOMELLEHUS BHAEM, a NPU CAAYe - Haanexawmum obpasom
0hOPMAATL [OrOBOPbI, YTO CMOCOBCTBYET CHUXKEHUIO NPELASIOXKEHNSA HA LAHHOM PbIHKE 1 POCTY CTOUMOCTU
HalMa XWNbs, MeLaeT Neraam3aunm 3Toro poiHKa 1 No3BonsieT usberaTb yniaTbl HAJIOMOB B HIOKET.
MO>XHO MPeanoNoXNTb, HTO UMEHHO C 03HAYEHHbIMKN 06CTOATENLCTBAMM CBA3aHbI CTPEMJIEHNE TPAKTOBaTb
HOpPMY MyHKTa 2 cTaTbk 687 'K Poccuiickon defepaunm Kak ANCNO3MTUBHYIO - 4TObbI BoipaboTaTb, MCXOaS
13 npuHumna ceobonbl forosopa, Hanbosee oNTUManbHbIE, C TOYKU 3peHns banaHca MHTEPECOB CTOPOH,
YCJI0BUS KPAaTKOCPOYHOr0 KOMMEPYECKOr0 HalMa XUbIX NOMeLLeHNI, OTANYaKoLWMecs OT TexX, KOTopble
npegycMoTpeHbl MyHKTOM 2 cTaTbh 687 oaHHOro Kogekca , - n nocaenyowee npusHaHue 3Tux yCoBuin
3aKOHHbIMU B CyaebHOM npakTuke.

YcTaHoBeHNe xe B ab3aLe BTOpOM NMyHKTa 2 cTaTbk 687 'K Poccuinckon ®egepauum npasuna o
pacTop>XeHUn Jorosopa no TpeboBaHMo HallMoaaTens B CyaebHOM NopsfKe B C/ly4ae HEBHECEHMNS
HaHMMaTeseM NaaThl 3@ XWJ0e NoMeLLeHe NPy KPaTKOCPOYHOM HalMe Bonee ABYX pa3 Mo ncteyeHun
YyCTaHOBJIEHHOIO AOrOBOPOM CPOKa NaaTexa camo no cebe He MOXXET ObITb MPU3HAHO NNLLEHHBIM
KOHCTUTYLIMOHHBLIX OCHOBaHMI. OHO 04eBUAHO 06YCNOBEHO CTPEMIEHNEM 3aKOHOAATENs Y4eCTb
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coYeTaHue CouManbHbIX 1 SIKOHOMMYECKUX Havaa B periamMmeHTauny XuanwHoro HavMa Ha OCHOBE TaKuX
NPWHLMXMNOB NPaBOBOro PeryJimpoBaHns B AaHHON cdepe, BbipaboTaHHbIX Ha TOT MOMEHT OTEYECTBEHHOM
LOKTPUHON, KaK BCEMEPHas 3alLnTa XWINLHbIX MHTEPECOoB rpakaaH, CTabuabHOCTb NOb30BaHUSA
XXNNbeM, MPOYHOCTb 1 6€30MacHOCTbL NPaBOBOr0 MOJIOXKEHNSA HaHMMaTeNs.

He cnyyainHo B cynebHomn npakTuke npuMeHeHns ab3aua BTOPOro nyHkTa 2 ctatbh 687 MK Poccuinckon
defepaumm CNOXUAOCh ABa HanpaBieHus. epsoe NCXOANT U3 ngen 0 4UCMO3UTMBHOM XapakTepe
Ha3BaHHOW HOPMbI, AaloLLEeN BO3MOXHOCTb, MCMOJb3Ys NOTEHLMaN NpuHUmMna csoboabl 4OroBopa,
YCTaAHOBUTb B AOFOBOPE MPaBO Ha O4HOCTOPOHHWI O0TKa3 HE TOJIbKO HaHUMaTesn s, HO U HaMofaTens oT
[lOroBopa npu HapyLeHUN ero HaHUMaTeNeM (anennaumMoHHoe onpeaeneHne MoCKOBCKOro ropoAckoro
cypa oT 9 pespana 2021 roga no geny Ne 33-5182/2021, anennaunoHHoe onpegeneHne CaHKT-
MeTepbyprckoro ropoackoro cyaa ot 9 okTsabps 2018 roga Ne 33-20753/18 no geny Ne 2-742/18); UMeHHO
Ha 3TO OPMEHTNPOBaANUCL CyAbl B Aene T.B.MbiknHON. BTopoe HanpaBieHMe 0CHOBAHO Ha NPU3HaHWK
Ha3BaHHOWN HOPMbl UMMEpPaTUBHON (anennsaunoHHoe onpegeneHne CTaBponoibCKOro Kpaesoro cyaa ot 5
nioHs 2015 roga no geny Ne 33-3406/2015).

B nyHkTax 2 1 3 noctaHoBseHUs MNMneHyma Boicwero ApbutpaxHoro Cyga Poccminckon ®epepaunm ot 14
mapTa 2014 roga Ne 16 "O cBobone norosopa 1 ee npegenax” pa3bsacHeHo creayowee. Hopma,
onpegendowas npasa 1 0653aHHOCTN CTOPOH AOrOBOPaA, ABJASETCA MMNEPATUBHOW, €CAN OHa COOAEPXUT
SIBHO Bblpa)XeHHbI 3anpeT Ha yCTaHOBEHME COrlalleHneM CTOPOH YCJI0BMSA JOM0BOPA, OTJIMYHOIO OT
npenycMOTPEHHOr0 3TOM HOPMOW NpaBuna. Hanpumep, B Hel NpefycMOTPeHo, 4To nogobHoe cornalleHne
HUYTOXXHO, 3aMPELLEHO UM He AoMNyCKaeTcs, MMbo yKa3aHo Ha NpPaBo CTOPOH OTCTYNUTL OT
copeprkallerocs B HopMe npasuia TONbKO B TY WK MHYO CTOPOHY, B0 Takon 3anpeT MHbIM 0bpa3om
HeOBYCMbIC/IEHHO BblpaXKeH B TEKCTE HOPMbI. [1pn OTCYTCTBMM B HOPME, pPEryanpytoLLen npaea u
06543aHHOCTM NO LOrOBOPY, SBHO BbIPa)KEHHOI0 3aMpeTa YCTaHOBUTbL MHOE OHa ABASETCA UMMNEPATUBHOMN,
eCc/In NCxons 13 Lenen 3aKkoHo4aTelbHOro PeryanpoBaHus 3To HeobxoanMo A4 3alnTbl 0C060 3HAYNMbIX
OXPaHSAEMbIX 3aKOHOM MHTEPECOB (MHTEPECOB C1aboi CTOPOHbLI LOrOBOPa, TPETLUX NNLL, MYyBANYHbIX
WNHTEpPeCoB 1 T.A.), HepgonyLleHna rpyboro HapylweHns 6anaHca MHTEPeCoB CTOPOH NMBO MMNEPaATUBHOCTb
HOPMbI BbITEKAET M3 CyLLeCTBa 3aKOHOAATe/IbHOro peryampoBaHns 4aHHOMo BMAa LOrosopa.

be3 3Tux ycnoBuii Henb3a NpuaaTe HOPME rPaXkKAaHCKOro rnpasa MMMNepPaTUBHbIA XapakKTep, MOCKO/bKY 3TO
03Ha4aeT orpaHMyeHune npaea Ha ceoboay forosopa, a 414 3Toro Tpebyercs NnpuHATUE helepanbHOro
3aKOHa, MpUYeM orpaHnyeHne npas 1 cBobo YenoBeKa 1 rpakaaHvHa OOMYCKAETCA TONLKO B TON Mepe, B
KaKon OHO He0b6X04MMO B KOHCTUTYLIMOHHO NPU3HaHHbIX Lensax (ctaTbs 55, yacTb 3, KoHCTUTYLMN
Poccninckon ®epepaunmn). TakuMy LeNsMn SBASIOTCS 3aliuTa c/1labon CTOPOHbI B JOrOBOPE, OXpaHa
MOpaJibHbIX LEHHOCTEN, 3almTa Ny6anYHbIX MHTEPECOB 1 T.4. AUCNo3NTUBHAsA HOPMa He 0653aTeNbHO
MOXXeT BbITb NPU3HaHa CyA0M TakKoBOW JIMLLb NPV HaN4yMK B TEKCTE 3aKOHA YKa3aHMA Ha MpaBo CTOPOH
[OroBopa npefycMoTpeTb MHOE.

3.2. B obnacTtu HaliMa Xunba Heobxoaum - ¢ y4eTom TpeboBaHMs CnpaBenMBOCTM U cbanaHCMPOBaHHOCTM
npaB - 6anaHC MHTEPECOB HallMo4aTeNa 1 HaHMaTens. ickomoe perynnpoBaHne AOJIHKHO B PaBHOW
CTENeHN y4YnTbiBaTb UX MHTEPECHI, 4TO CO0bpa3yeTCs C OQHOW U3 rMaBHbIX LLEHHOCTEN rpa)kAaHCKOro
npaBa - PaBEHCTBOM YHaCTHMUKOB PEryJIMPYEMbIX UM OTHOLLIEHWNA,

B cumny KOHCTUTYLIMOHHOIO MPUHLMMNA PaBeHCTBa Nepej 3aKOHOM M Cy[0M B COMETaHWUM CO CTaTbeln 17
(4acTb 3) KoHCcTUTYuumn Poccuinckon ®epepaummn, npegnonaratowen cbanaHcMpoBaHHOCTL Npas
Y4aCTHMKOB MPaBOOTHOLLEHN, 3aKOHOAATE b, PEryaNpys HaeM XWJIbIX NOMELLEHNI, LO/KEH NPUHUMATb
BO BHMMaHWe, YTO €CAN OH YCUAMBAET 3aLUUTY, MPeAoCTaBAIeMY0 HaHUMATENIO, TO 3TO Hen3beXxHo BeleT
K COKpaLLLeHMIO 3alyuLLaemMon cdepbl MHTepecoB HanMmogaTensd. Korga 3akoHogaTe b, UCNOJb3y$
MUMMepaTMBHbIE HOPMbI, NPefocTaBnseT 60bWNIA 06BEM 3aLLMTLI HAHMMATENO, TO OH COKpaLLaeT cgepy
npuMeHeHns npuHumna ceoboabl OroBopa, CO34aBasA PUCKN HErMBKOCTK, Ype3MEepPHOWN XKeCTKOCTHU
LOrOBOPHOMO peryanpoBaHus.

3.3. A63ay BTOpON NyHKTa 2 cTaTbmh 687 'K Poccuinckon ®enepauumn He nMeeT NPSMOro yKasaHus Ha
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MMMNepaTMBHOCTb COAEPKaLLenCs B HEM HOPMbl. YTO KacaeTCa ee OUEeHKN NPUMEHNTESIbHO K LOF0BOPY
KPaTKOCPOYHOr O HalMa Kak UMMNepaTUBHON MCXOLS U3 LeSlen 3alMThbl 0AHOW M3 CTOPOH [0rosopa, To caMa
no cebe npaBoBas MoAe/b COOTBETCTBYIOLMNX AOrOBOPHbIX OTHOLWEHWI, 0COBEHHO CKAaAblBalOLLMXCS
MeXay rpaxaaHaMmu, He npefonpenenseT B3rasad Ha TY WM UHYIKO CTOPOHY Kak Ha 3aBe0MO CUJIbHYIO MUK
cnabyto. Mpu onpefeneHHbix 06CTOATENLCTBAX B 4OrOBOPE KPAaTKOCPOYHOr0 HalMa 1 HalMoaaTesNb
cnocobeH oKa3aTbCs CTOPOHOW, YbW MHTEPECHI HE MOrYT BbITb 3W(EKTMBHO 3aLLMLLEHBI B CJTyYae
npuMeHeHus cyfebHoro nopsaaka pacTopXXEHNS HapyLLEHHOro ApYyron CTOPOHOWN A0roBopa.
CnepoBaTenbHO, AaXke Npu CYLWEeCTBEHHOM (MM ANALWeMCs) HapyLIeHM OoroBopa HaHMMaTeneMm
HaModaTeNb NPOAOJIKAET ObITb CBA3aHHbLIM 1Or0OBOPOM, HeceT bpeMsi PUHAHCOBLIX MOTEPb. ITO - C
Yy4e€TOM KPaTKOCPOYHOCTY OrOBOpa - MOXKET MPUBOAUTL K HEMPOMOPLMOHAIbHOMY OrpPaHUYeHuUIO Nnpas
HarMo4aTens, Hapylas ero NpaBoMepHble 0XXNAAHUS, CBA3aHHbIE C JOFOBOPOM KPaTKOCPOYHOro HamMa
XKUNOro rnomeLLeHus.

B nosb3y 4ONYCTUMOCTU BKJOHEHMA B LOrOBOP YC/0BUS O BO3SMOXHOCTMW PacTOPrHyTb €ro B
OAHOCTOPOHHEM MopsagKe Mo NHULMATUBE HanModaTeNs FOBOPUT Npex e BCero 7o, 4TO HaHUMaTenNto
AOCTYMNeH nocnenyLwnin cyaebHbln KOHTPOb, 3aMEHALWNA NpeaBapuTeNbHbIA. Mpy BO3SMOXHOCTK
nocnenytowero cyaebHoro KOHTPONS PacTOPXXeHMe A0roBopa BO BHeCyAebHOM NopsaaKe He J0/KHO, Mo
CMbICJTY MPaBoBbIX No3uunin KoHcTuTyumoHHoro Cyaa Poccuiickon degepaunn, CHUTaTbCA HapyLeHneMm
cTaTbk 46 KoHCcTUTyuumn Poccuinckon ®epepaumm, NockobKy HaHUMaTeNb He ocTaeTcs 6e3 cynebHon
3aWmThl. IMEHHO HannyMe B AaHHbIX NPABOOTHOLLIEHUSAX TaKOro MHCTPYMEHTapuWs No3BosseT obecneynTb
y4eT 3aKpenaeHHoro B ctatbe 1 MK Poccunckon ®epepaunm npuHumna 4ob6poCcoBeCTHOCTU, KOTOPbIN
KoHCTUTYuUMOHHbIN Cya Poccuinckon Peagepaumm Npru3Han KOHCTUTYLMOHHO 3Ha4MMbIM. MoToMy 1 ab3al
BTOPOWN NyHKTa 2 cTaTby 687 AaHHOro Kofekca HeobxoAMMO MHTEPNpeTUpoBaTh B KOHTEKCTE 3TOr0
NpUHUMNAa N B HOPMaTMBHOM eQUHCTBE C MYHKTOM 4 ero ctaTtbh 450 1 0 TOM, 4TO CTOPOHA, KOTOPOM
AaHHbIM KofeKkcoM , ApYrMMu 3aKOHaMu, MHbIMU MPaBOBbLIMK aKTaMu WX AOrOBOPOM NPeaoCTaB/IEHO
npaBo Ha 0TKa3 0T A0roBopa (MCNOSHEHUS AOroBOpa), AO/KHA MPMW OCYLLECTBEHUN 3TOr0 NpaBa
[AencTeoBaTh 4OOPOCOBECTHO U pa3yMHO B NMpeaenax, NPeayCMOTPEHHbIX AaHHbIM KogekcoMm , opyrmmu
3aKOHaMM, MHbIMW NPABOBbLIMM aKTaMMn UM JOTOBOPOM.

MoCKoNbKY cornacHo NyHKTy 4 ctaTbu 1 TK Poccuinckon ®@efepauny HAKTO He BripaBe M3BJiekaTb
NpeuMyLLecTBO 13 CBOero HefobpoCcoBEeCTHOro NoBeAeHUs, NPY HAaANYUK B LOrOBOPE SBHO

HecnpaBe IMBbIX OCHOBaHWUI O4HOCTOPOHHEr0 PAcTOPXXEHNS HaHVMaTeNb BrpaBe 3as8BUTb O
HeOonyCTMMOCTMW NPUMEHEHMNS HeCnpaBeanBbIX AOrOBOPHbIX YCA0BMIA B cualy cTaTbh 10 gaHHoro Kogekca
WM O HUYTOXXHOCTW TaKMX YCJI0BUIA B CUAY €ro cTaTbh 169. Mpun 3TOM B Ciiy4asx, KOrAa 3akoH CTaBUT
3aLUNTY rpaXK4aHCKMX NPaB B 3aBMCUMOCTb OT TOr0, OCYLLECTBASANCH I OHW Pa3yMHO 1 LO0BPOCOBECTHO,
[06pOCOBECTHOCTbL YYaCTHUKOB rPpakAaHCKUX MPaBOOTHOLIEHWI U Pa3yMHOCTb UX OeACTBUIA
npegnonaratoTcs. M3 3Ton npesymnunmn, 3aKpenieHHon B NnyHKTe 5 ctaten 10 gaHHoro Kogekca ,
BbITEKAET, YTO A0Ka3blBaTb HeAOBPOCOBECTHOCTL UM HEPA3YMHOCTb AENCTBUIA AO/KEH TOT, KTO C TaKNM
noeefeHNEM CBA3bIBAaET NPaBoOBble NOCIeACTBUS.

Cneundmka HopM 0 f,06pOCOBECTHOCTM COCTOUT B TOM, 4TO (haKTUYeCKne 06CToATENbCTBA, MPU KOTOPbIX
3TV HOPMbI AO/KHbI MPUMEHATLCS, U MPaBOBbIE NOCNEACTBMSA, BO3HMKAOLMNE MPX UX MPUMEHEHNN, HE
onpenensoTCs B 3aK0OHe a priori, a Npu3Haky (Kputepumn) o6pPOCOBECTHOCTY BbIBOASTCS U3 06CTOATENLCTB
KOHKPEeTHOro Aena, npmyem 4obpocoBeCTHOCTb OLEHNBAETCS Kak B KOHTEKCTE YC0BUA LOroBOPa,
OTINYAKOLWMXCS OT YC/I0BWI, NPeayCMOTPEHHbIX 3aKOHOM, Tak 1 B KOHTEKCTe nosefeHns cTopoH. Cya B
3aBUCMMOCTY OT 0BCTOATENLCTB fena onpeaenseT, 6bla1 M HapyLeH NpuHLMN 4o6POCOBECTHOCTY TEM, YTO
B LLOrOBOPE KPAaTKOCPOYHOIO HaliMa »XM0ro NoMeLLEeHNs YCTaHOB/IEHO YCJIOBME O €r0 OAHOCTOPOHHEM
BHeCyaebHOM pacTOpXXeHWMM HanMoAaTeNeM Npy HapyLeHNN [Or0BOPa HaHUMATENEM, K TEM, YTO 3TO
yCJiI0BUE MpUMEHEHO HanMofaTeneM. KOHCTaTMpOBaB Takoe HapylleHue, Cy4 NPpUHUMAaEeT peLleHune C ero
y4eToM, BNAOTb 40 OTKa3a B NPYMEHEHUN COOTBETCTBYIOLLEro YC/I0BNS LOroBOpa U BOCCTAHOB/IEHMA NpaB
HaHumaTens. MNpn 3TOM 0CHOBaHUS AN NOAOOHOro peLleHns MOryT NponcTeKkaTb Kak U3 0cobeHHOCTeN
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PbIHKa HaiMa >XXUbS B TOM WM MHOM HAaCeNIEHHOM MYHKTE, TaK U U3 JINYHbIX 0OCTOATENLCTB HAaHUMATENS,
npexxge BCero U3BeCTHbIX HaMOLATEN0, YTO YXKE NPUHATO K CBEAEHUIO MPpu (POPMYIMPOBAHUN YCJIOBUI
pacTop>XeHMA LO0roBopa HeMoCpenCTBEHHO B 3aKOHe.

TeM caMbIM CTOPOHbI HE OrpaHMYeHbl B NpaBe BKJIYaTb B LOrOBOP KPAaTKOCPOYHOro HarmMa Xuaoro
NMOMeLLEHNS YCI0BMSA €ro PaCTOPXXEHMUS B C/lydae HapyLLeHUs, 0TaMYaowmecs oT yCcioBuin,
npenycMoTpeHHbIX B ab3alie BTOPOM NyHKTa 2 cTaTbk 687 K Poccuiickon ®enepauum .

OfHako ycnosumsa 06 04HOCTOPOHHEM BHeCY1eBHOM pacTOpXXeHUW LOroBopa HaMoaaTenem,
onpegfensemMbie 4OroBOPOM, BO BCAKOM C/ly4ae He MoryT obniagaTbh HeonpeaeseHHbIM XapakTepoM.
YKa3aHune 06CToATENbCTB, C HACTYNAEHNEM KOTOPLIX AO0rOBOP CBSA3bIBAET MPaBO HaMoAaTeNs PaCTOPrHyTh
ero B 0[JHOCTOPOHHEM MOPsAAKe, LOJIKHO NO3BOJIATbL OLAHO3HAYHO Y HEBYCMbICJIEHHO BepU(ULNPOBaTL NX
HacTynaeHne. Korga xe ycsiiosme chopMyMpPOBaHO B HOCALLMX OLLEHOYHbIV XapaKTep Bblpa)KeHnax 1
TepMUHaxX 1 faxke npy OTCYTCTBUM Cnopa O (hakTax CTOPOHbI UMEOT NOBO4 NPUAEPXKNBATLCA Pa3HbIX
Mo3ULMIA B BOMPOCE O TOM, CBUAETENbCTBYIOT N 3TW haKTbl 06 06CTOATENBCTBAX, O KOTOPbLIX NAET Peyb B
[laHHOM yCNOBUK, TOrAa HacTyrnJjeHne OCHOBaHWI 419 JOCPOYHOro NpeKpalleHms 4oroBopa CornacHo
TaKoMy ero yCoBuI0 MOXKET 6biTb YCTAHOBJIEHO Wb CyAoM. MIHoe co3aaBano bbl npeanocbikm 4ns
NPOW3BOJIbHOIO MPaBONPUMEHEHUS, YTO MOXET HE TOJIbKO BECTU K HapYLLUEeHWUIO NpaBa HaHUMaTeNs Ha
XKUAULLE, HO 1 3aTparuBaTbh 4OCTOMHCTBO ANYHOCTY (CTaTbs 21, YacTb 1; cTaTha 40, yacTb 1, KoHCTUTYUUn
Poccninckon denepaunn).

Kpome Toro, 6anaHc npas 1 3aKOHHbIX MHTEPECOB HaMMoAaTeNs U HaHUMaTeNs B No6OM Cnyvae HapyLlano
Obl yCTaHOBJIEHNE B Ka4eCTBe OCHOBAHW A1 PacTOPXXEHNA [OrOBOPa KPaTKOCPOYHOr0O HaMa XWJibs
TaKnx 06CTOATENLCTB, KOTOPbIE HE MOTYT CYATATLCA CYLLECTBEHHbIM 06pa30M 3aTparnBaloWw MMy NHTEPECH
HanmofzaTens. BMecTe c TeM HapyLleHWe HaHUMaTeNeM CPOKa BHECeHWS NaThl Mo LOr0BOPY HE MOXET
OTHOCUTbCA, MO 0bLLEMY NPaBWAY, K YACSY HEAOMYCTUMbIX YCIOBUIA 419 €r0 PaCTOPXXEHUS, MOCKOJIbKY
noay4yeHue TakoBOW, NPUYEM HEPEAKO K ONPeAeNieHHOMY [HI0, NpeAcTaBnseT cobon 0CHOBHON UHTepeC
HaMofaTens B COOTBETCTBYIOLWMX MPAaBOOTHOLLEHUSX.

4. Takum obpa3om, ab3aL, BTOpPON NyHKTa 2 cTaTbu 687 'K Poccuinckon depepauun , NPUMEHSEMbIV B
cynebHon npakTuke BO B3aUMOCBA3M C MYHKTOM 1 cTaTbn 310, NyHKTOM 4 cTaTbk 421, NyHKTOM 1 CcTaTby
422, nyHKTOM 1 cTaTbu 450 1 nyHKTOM 2 cTaTbh 450 1 naHHoro Kogekca ons peleHus sonpoca o npase
HanmoZaTeNs XUaoro NoMeLLeHns No 4oroBopy KPaTKOCPOHHOr0 KOMMEPYECKOro HallMa pacToOprHyTb
[0roBop, He npoTmeopednT KoHCTUTYuum Poccunckon ®epepaunm, noCcKoJIbKy Mo CBOEMY
KOHCTUTYLIMOHHO-NPaBOBOMY CMbIC/y OH MpefnonaraeT, YTO UHbIe, YeM HernocpenCcTBEHHO
npenycMOTPEHHbIE €ro MO0XKEHNAMN, OCHOBAHUSA TaKoro pacToOpXXeHUsA 4Orosopa AO0/MKHbI ObiThb
ChopMyNNPOBaHbI ACHO M OMNpefesieHHO U OTHOCUTBLCS K CYLLLeCTBEHHOMY HapyLUeHWO 3aKOHHOI0 MHTepeca
HanmofaTens No BUHE HaHMMaTenNs, a CyZ Npu pacCMOTPEHUM Cnopa HaHUMaTena » HaMoaaTens B CBA3U
C OZHOCTOPOHHMM PACTOPXXEHNEM LOrOBOPa NOCAEAHNM OLEHMNBAET, He OblS I HapyLUEH MPUHLNN
£,06pOCOBECTHOCTY YCTAHOBIEHMEM Ha3BaHHbLIX YCJIOBUIA B OrOBOPE U UX UCMOJIb30BaHNEM
HamoJaTenem.

Losogbl T.B.MbIKNMHOW, KacaloLmMecs NCNoJIb30BaHNA 0CNapmMBaeMbIX NOJIOXKEHNN [paXKAaHCKOro Kogekca
Poccunckon ®egepaumm npu paspeLleHnn ee cyaebHoro cnopa, 0THOCATCA K HEA0NYCTUMOCTH
YCTaHOBJ/IEHMSA B [LOrOBOPE KPAaTKOCPOYHOr0 KOMMEPYeCKOro HalMa MHbIX YCJIOBMIA ero pacToOp)XeHus,
HexXenu Tex, KoTopble NpefycMoTpeHbl B ab3aue BTOPOM NyHKTa 2 cTaTbl 687 gaHHoro Kogekca . Mexay
TeM NPUHLUMNMAbHAasA BO3MOXXHOCTb UX YCTaHOBJIEHNS HE CTAaBUTCA B HacTosALeM [TocTaHOBAEHUN NOL,
coMHeHune. OCHOBaHWe Xe [J19 pacTOpXXeHUs Lorosopa, NPUMeHeHHoe B AeJie 3a8BUTesIbHULLbl, COCTOANO0 B
HeynaaTe NpeayCMOTPEHHOW AOrOBOPOM MaThl 3@ HAEM 1 He MOXeT BbITb CO4TEHO MPOMN3BOJIbHLIM,
HeonpeaeneHHsbIM 1 6ecnoyBeHHbIM. C y4eTOM CKa3aHHOro KOHCTUTYUMOHHEIN Cyh Poccuinckom
depnepaumm, pykoBoacTByAck NyHKTOM 10 1 yacTn nepson cTaTbn 75 PefepanbHOro KOHCTUTYLMOHHOMO
3akoHa "O KoHcTuTyumoHHoM Cyae Poccuinckon ®epepaummn” , npuxoanT K BeiBOAY 06 OTCYyTCTBMM NOBOAOB
K nepecmoTpy Aena T.B.MbIKnHONM.
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Mpwn 3TOM copep KaLLmecs B HacTosAweM MoCTaHOBAEHMM BbIBOAbI O BO3MOXXHOCTU BbIPaboTKM
OMNTUMaJIbHbIX YC/I0BU, KACAKOLLMXCA pacTOPXXEHUS LOroBopa KPaTKOCPOYHOr0 KOMMEPYECKOro HamnMa
XKNI0r0 MOMELLEHUS U OTINYAIOLLMXCSA OT YCI0BUIA, MPeayCMOTPEHHbIX B ab3aue BTOPOM NMyHKTa 2 CTaTby
687 'K Poccuinckon ®enepauun , He pacnpoCTPaHATCS Ha Te (hakTudeckne obCcToaTenbCTBa (Cnyyan),
Korha LOroBOp HaMa Xuibs, hOpManbHO ABNASACH KPAaTKOCPOUHbIM, (haKTUYECKM TakOBbIM He ABNSETCH B
CUNY NPOANEHNS OTHOLEHWUA MeXAY CTOPOHaMU NyTeM 3aKJI04YeHUSA LOroBopa Ha HOBLIN CPOK, eC/in B
COBOKYMHOCTW CPOKW MPEBLILLAOT OAWNH roA.

Ncxons M3 N3N0XKEHHOTO N PYKOBOACTBYACh CTaTbaMn 6, 47 1, 71,72, 74,75, 78, 79 n 100 ®enepansHoro
KOHCTUTYLIMOHHOI O 3aKoHa "O KoHcTuTtyumnoHHoMm Cyae Poccunckon ®enepaummn” , KOHCTUTYLUMOHHBIN Cy 4
Poccuiickon ®epepalimu

NnoCTaHOBW:

1. MNpwn3HaTb ab3aL BTOpoW NyHKTa 2 cTaTbl 687 'K Poccuinckon degepauum , MpuMeHseMsbIn B cyaebHow
NnpakTuUKe BO B3aUMOCBA3M C NMYHKTOM 1 cTaTby 310, nyHKTOM 4 cTaTbmn 421, nyHKTOM 1 cTaTbu 422,
NyHKTOM 1 cTaTbn 450 1 nyHKTOM 2 cTaTbk 450 1 gaHHOro Kofgekca o4 peweHuns Bonpoca o npase
HanMmoZaTenNs XUaoro NoMeLLeHNs No 4OroBopy KPaTKOCPOYHOr0 KOMMEPYECKOro HallMa pacToOprHyTb
LOroBOp B 04HOCTOPOHHEM BHecyaebHOM nopsake, He NpoTueopeyalmm KoHCTUTyumum Poccminckon
®epepalimm, NOCKOJIbKY MO CBOEMY KOHCTUTYLMOHHO-MPABOBOMY CMbIC/TY OH MpeAnosiaraeT, YTo UHble, YeM
HernocpenCcTBEHHO NPefyCMOTPEHHbIE ero Nol0XXeHNAMIN, OCHOBaHUA Takoro pacTOPXKeHMA 4OroBopa
L,0JKHbI 6bITb CHOPMYNIMPOBaHbLI SCHO 1 ONPEAENEHHO N OTHOCUTLCA K CYLLLECTBEHHOMY HapYLUEHWIO
3aKOHHOIM0 MHTEepeca HaMMoaTens no BUHe HaHWMaTenNs, a Cy4 Npu pacCMOTPEHWM CNopa HaHUMaTens n
HalMoZaTens B CBA3W C OAHOCTOPOHHUM PAaCTOPXEHMEM [0roBopa NoCNeAHUM OLEHMBAET, He Bbli n
HapyLleH NpuHUMN 4o6pOCOBECTHOCTM YCTAaHOBEHNEM Ha3BaHHLIX YCNOBUI B LOrOBOPE W UX
NCMNOJIb30BaHMEM HalMogaTeNeM,

2. BblsiBNEHHbI B HacTOALEM MOCTaHOBAEHNN KOHCTUTYLIMOHHO-MPaBOBON CMbIC/ ab3alia BTOPOro NyHKTa
2 cTaTbk 687 'K Poccunckon degepaunm B CACTEME HOPM MPaXXAaHCKOr0 3aKOHOLaTeIbCTBa ABASETCA
06L1eobsa3aTeNbHBIM, YTO UCKJTIOYAET Nto60e NHOE ero MCTOJIKOBaHME B MPABOMPUMEHUTENIbHON NPaKTHKE.
3. HacTodwiee MNocTaHOBAEHNE OKOHYATENLHO, HE MOANEXUT 06>KanoBaHmMio, BCTYNaeT B CMAY CO AHA
omumanbHoro onybanMKoBaHus, OeNCTBYET HEMOCPEACTBEHHO U He TpebyeT NOATBEP)KAEHUS APYTr MU
opraHaMu 1 LOJDKHOCTHBIMY JinLiaMu,

4. HacToswwee MNocTaHOBEHNE NOLNEXMUT He3amMeanuTenbHoMy onybamkoBaHuto B "Poccuinckon rasete",
"CobpaHunm 3akoHomaTenbCcTBa Poccuinckon ®epgepaumn” n Ha "OpurunanbHOM UHTEPHET-NOPTAase NPaBOBON
NHGopMaLMn" (WwWw.pravo.gov.ru).

KOHCTUTYLMOHHbIN Cyq,
Poccuickon ®egepalimm

Ne 23-T1
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