Mo neny o npoBepke KOHCTUTYLLMOHHOCTU YAaCTU NEepPBOU CTAaTbM
44 MNpa>kaaHCKOro npoueccyajabHOro kogekca PoCCMUCKOM
depnepauum B CBA3M € XXanodbamu rpaxkpaH A.b.BONYUHCKOro U
b.A.BboNYUHCKOro

MocTtaHoBneHne * Ne 43-1 - 0T 16.11.2018 + KoHCTUTYuUMoHHbIN Cya Poccuinckon ®epepauun - JencteyeT be3
N3MEeHeHNN

VimeHem Poccuiickon ®epepaumm

MOCTAHOBJIEHUE

KOHCTUTYLIMOHHOI O CYJIA POCCUACKOW ®EEPALLAN

no geny o NpoBepKe KOHCTUTYLMOHHOCTY YacTW NepBOM CTaTby

44 Tpax4aHCKOro npoleccyasnbHoro kogekca Poccuminckon

depepaumnmn B cBA3M € Xxanobamu rpaxaaH A.b.6onyYnHCKoOro un

b.A.bonynHckoro ropoa CaHkT-MeTepbypr 16 Hos6ps 2018 roaa

KoHcTuTyumoHHbin Cya Poccuinckon ®enepaumm B coctase Mpeacenatend B.[1.30pbkunHa, cyaen
K.B.ApaHoBckoro, A.W.bonuosa, H.C.boHaaps, I.A.lagxwnesa, H0.M.[laHunoBa, J1.M.)KapkoBoWu,
C.M.KazaHuesBa, C.[J.KHs3eBa, A.H.KokoToBa, J1.0.Kpacas4yumkoson, C.MN.MaBpuHa, H.B.MenbHMKOBa,
B..flpocnaBuesa,

C yyacTuneMm rpaxgaHuHa A.b.bonynHckoro n ero npencrasuTens - agsokata M.B.dHkeBn4a, NOSIHOMOYHOrO
npeactasuTens FocyaapcreeHHom [ymbl B KoHcTMTyumoHHoM Cyae Poccninckon ®egepaummn
M.M.becnanoson, npeactasuTens Coseta ®efepaumnm - npeacenatens kommteta Coeta Pegepauum no
KOHCTUTYLIMOHHOMY 3aKOHOAATesIbCTBY U FOCYfapCTBEHHOMY CTpouTensCcTBy A.A.Knuwaca, NnoJIHOMOYHOr 0
npenctasutens MpesngeHta Poccuinckon ®epepauun B KoHctutyumonHom Cyae Poccuinckon Gepepauun
M.B.KpoTosBa,

PYKOBOACTBYACH CTaTben 125 (YacTb 4) KoHcTuTyumn Poccninckon degepaumm, MyHKTOM 3 4acTu NepBoON,
YacCTAaAMU TpeTbEN U YETBEPTOMN CTaTbM 3, YaCTblo NepBomn CTaTbk 21, cTaTbamu 36, 74, 86, 96, 97 1 99
denepanbHOro KOHCTUTYLIMOHHOIO 3akoHa "O KoHcTuTyumoHHoMm Cyae Poccunckon ®epepauun”,
paccMoTpen B OTKPbLITOM 3acefaHnn Aen0 0 NPOBEPKE KOHCTUTYLIMOHHOCTU YaCTu nepBon ctaton 44 MK
Poccuinckon ®egepaumn.

lMoBOAOM K paCcCMOTPEHUIO Aena SBUINCL Xanobbl rpaxkaaH A.b.bonunHckoro n b.A.bonynHckoro.
OcHOBaHMEM K pacCMOTPEHMIO Aena ABunacb 0bHapyXUBLLAACA HeonpeaeneHHOCTb B BONPOCE O TOM,
COOTBETCTBYET /I KOHCTUTYUMK Poccninckon depepaunm ocnapmBaeMoe 3asBUTENSAMM 3aKOHOMONOXKEHNE,
Mockonbky 06e Xanobbl KacaloTCs OAHOIrO U TOro Xe npeameTa, KOHCTUTYLUMOHHBIN Cyh PoccMinckom
denepaumm, pyKoBoACTBYSACh CTaTben 48 PegepasbHOro KOHCTUTYLIMOHHOIO 3akoHa "O KOHCTUTYLUWNOHHOM
Cyne Poccuinckon ®epepaummn”, coeguHun gena no sTuM xanobam B 04HOM NPON3BOACTBE.

3acnywas coobuieHne cyabu-goknag4ymka J1.0.KpacaB4nkoBon, 0b6bACHEHNS NpeacTaBUTENIEN CTOPOH,
BbICTYMJIEHUS NMpUrialleHHbIX B 3acefaHne npeacrasutenen: oT MMHUCTEPCTBa CTULMN POCCMICKON
®epepaumm - M.A.MensHUKOBOW, 0T eHepanbHOr0 NPoKypopa Poccuickon ®epepaumm - T.A.Bacunseson,
nccnenoBas NpefacTaBAeHHble JOKYMEHTbI U MHble MaTepuasbl, KOHCTUTYLMOHHbIN Cya PocCMACKOM
depepauyuun

yCTaHOBMUI:

1. 3asBuTenn no HacTosalweMy geny rpaxgaHe A.b.BonYnHCKMin n b.A.BONYNHCKUI ocnapusaloT
KOHCTUTYLIMOHHOCTb YacTu nepBon ctaTbu 44 MK Poccunckon depepaumu, COracHO KOTOPOW B CllyHasx
BbIOLITMS OQHON U3 CTOPOH B CMOPHOM WM YCTAHOBJIEHHOM PELUEHNEM CyAa MPaBOOTHOLEHUN (CMepTb
rpakaaHuHa, peopraHun3auns lpUuanMYeckoro anua, ycTynka TpeboaHuns, nepesos AoJira v apyrue ciydau
nepemeHbl 11l B 06a3aTenbCTBaxX) CyA AOMNYCKAET 3aMeHy 3TOW CTOPOHbLI €e MPaBONPEEMHUKOM;
NpPaBOMNPEEMCTBO BO3MOXHO Ha NtoboN cTaanm rpaXx4aHCKOro Cya0npon3BoLCTBa.
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OTKa3blBas pelleHnem oT 24 Hosbps 2016 roga B yaosneTsopeHumn TpebosaHuin b.A.bonynHckoro o6
YCTAHOBJ/IEHWMW TPaHNLbI MeXAY 3EMEJIbHbIM Y4aCTKOM, NPUHAAIEXaBLIMM eMY Ha npaBe COBCTBEHHOCTK, U
CMEXHbIM 3eMesIbHbIM y4acTKOM 1 06 0653aHUN COBCTBEHHMKOB 3TOM0 3eMeJIbHOro y4acTka
LEMOHTUPOBaTL BO3BEAEHHOE Ha ero 3eMejlbHOM y4acTKe CMJIOWHoe MeTanan4yeckoe orpaxxaeHue,
BCeBONOXCKUIA FOPOACKON Cyf, JIeHWHrpaACcKon 061acT MCXOAUA U3 TOrO, HTO UCTeL, COBCTBEHHUKOM
3eMesIbHOr0 y4acTKa, rpaHnyaLlero ¢ 3eMesibHbIM y4aCTKOM OTBETHYMKOB, YK€ He ABNISeTCS.
OLHOBPEMEHHO CyA NEPBON MHCTaHLMKU OCTaBua 6e3 yAOBNETBOPEHUS 3a5BNEHHOE NPeACTaBUTEeNEM
b.A.BONYMHCKOr0 B X04e pacCMOTPEHMA Aefla X04aTalncTBO 0 3aMeHe NCTUA B NopaAKe npoueccyasbHoro
npasornpeemMcTBa Ha ero cbiHa A.b.BOJTYNHCKOr0, KOTOPOMY 3eMeNbHbIA Y4aCcTOK, paHee NpuHaaiexxasLwunn
nctuy, bbin nepenaH B CO6CTBEHHOCTL MO AOrOBOPY AapeHus, 3akaodeHHoMy 27 uioHsa 2016 roga (nepexon
npaBa cobCTBEHHOCTW 3aperncTpupoBaH 7 Hosbps 2016 roga): Co CCbIIKOM Ha YacTb NepBYto CTaTby 44
MK Poccunckon ®epepauuy Cyn ykasan, 4To n3MeHeHne cobCTBEHHUKA MMYLLECTBA Ha OCHOBaHMU
JIOr0BOpa AApPEHMs He BNIeYeT nepexofa npaea TpeboBaHNS Mo 3asBAEHHOMY NPeablayLnM
cobCTBEHHUKOM UCKY (onpepnenieHune oT 24 Hosbps 2016 roga). CyaebHasa Konnerus no rpakaaHCKum
aenam JleHuHrpagackoro o61acTHOro Cyfa ocTaBuia ykasaHHble cyaebHble nocTaHoBAeHNs 6e3 nsmMeHeHus,
a »Kanobbl ncTua - 6e3 yooBneTBOPEeHUs (anennaunoHHble onpeaenenns ot 22 mapta 2017 roga).

B nepenaye kaccauMOHHbIX xasiob b.A.BONYNHCKOro 1 ero NpeAcTaBMTeNs Ha BCE BbiIHECEHHbIE MO ero
aeny cynebHble MOCTaHOBNIEHNA A PaCCMOTPEHNS B CyAebHOM 3acelaHUN CyA0B KacCalMOHHOW
MHCTaHUMK BbI0 0TKa3aHo (onpeaeneHns cyabn JleHnHrpaLckoro obnactHoro cyaa ot 15 mioHa 2017 roaa
n BepxoBHoro Cyna Poccuiickon ®enepaumm oT 1 aekabps 2017 roga). XKanoba ero coiHa A.b.5on4mMHCKOro
Ha Te e cynebHble akTbl OCTaB/IeHa 6e3 paCCMOTPEHNS MO CYLLECTBY C YKa3aHWEM Ha TO, 4YTO OH He 6bin
MPUBMIEYEH K y4acTuio B Aene (B TOM Y1C/ie B Ka4ecTBe TPETbero Anua, 3aaBasiolwero CaMocToaTe lbHble
TpeboBaHMA OTHOCUTESNIbHO NpeaMeTa cnopa) u obxxanyeMbiMu cyaebHbIMKU akTaMu He Bbln pa3peLleH
BOMPOC 0 ero npaeax 1 06493aHHOCTAX, OAHAKO OH He JIMLLEH BO3MOXXHOCTU peasin3oBaTb CBOM NpaBa
COBCTBEHHMKA, CaMOCTOSATENbHO 0OPaTUBLLMCE B CY[ C COOTBETCTBYIOLLMM UCKOM (OnpenenieHne cyabi
JleHuHrpagckoro obnactHoro cyaa ot 15 uioHs 2017 ropa).

HapyweHwne YacTbto nepeon ctaTbh 44 MK Poccuiickon degepaunm CBoMX nNpas, rapaHTUPOBaHHbIX
ctatbamm 8, 15 (YacTtb 4), 17 (4acTb 1), 18, 19 (yactn 1 n 2), 21 (YacTb 1), 35 (4acTn 1 1 2), 46 (4acTb 1),
55 (yactn 2 1 3) n 123 (4acTb 3) KoHCcTuTyuum Poccuinckon depepauum, rpakaaHe A.b5.BONYNHCKIA 1
B.A.BONYNHCKNIA YCMaTPUBAIOT B TOM, YTO COAEPIKALLAACA B HEN HOpPMa, He 3akpennsas 6e3yCcnoBHbIN U
YHUBEPCaJbHbIN (BHE 3aBMCMMOCTMN OT KOHKPETHbLIX MaTepuabHO-NPaBOBbIX OCHOBAHWUI) XapakTep
npaBonpeemMCcTBa B NPOLLEeCCyaslbHOM MPaBOOTHOLIEHWMW, HE AOMYCKaET - MO CMbIC/Y, MPUAABAaEMOMY en
NpaBonpuUMeHNTEeIbHOW MPaKTUKON, - BO3MOXXHOCTb 3aMeHbl B MOPSAAKE NpoLeccyasibHOro npaBonpeemMcTaa
ncTua, NnpeabasuBLLero TpeboBaHMe 0 3aluMTe OT HapyLLeHWn ero npaBa COBCTBEHHOCTY Ha UMYLLECTBO, B
Cny4vyae OTYYXXAEHMS M 3TOr0 MMYLLECTBa B Nepuo cyaebHoro pasbupaTtenscTaa.

CoO0TBETCTBEHHO, MPMHUMas BO BHMMaHWe TpeboBaHus cTaTten 74, 96 n 97 depepanbHOro
KOHCTUTYLIMOHHOI 0 3akoHa "O KoHcTuTyumoHHom Cyae Poccuinckon ®egepauumn”, 4acTb nepeas cTaTbh 44
MK Poccunckon ®enepaumm ABNSETCA NPeAMeTOM paccMOTpeHus KoHcTuTtyumnoHHoro Cyna Poccminckom
depfepalmm No HaCTOALLEMY Aesly NOCTOJIbKY, MOCKOJIbKY Ha ee OCHOBaHMW peLlaeTcs BOMpocC O
BO3MOXXHOCTMW 3aMeHbl CTOPOHbI Ha NpuobpeTaTens ee NMyLLECTBA B Ka4eCTBE MPoLLecCyanbHoro
npaBonpeeMHuKa B xoge cynebHoro pasbupaTtenscTea N0 Aefy 0 3alUUTe OT HapyLUeHWU npasa
COBCTBEHHOCTM Ha 3TO UMYLLIECTBO.

2. MpaBo Ha cyaebHyto 3awmnTy, 6yay4m OCHOBHbLIM 1 HEOTHY)KAAaeMbIM NPABOM Ye0BEKA, MPU3HAETCS U
rapaHTupyetcs B Poccuninckon ®degepaumm cornacHo obuienprmsHaHHbIM NPUHLIMAAM 1 HOPMaM
MeXAYHapOo4HOro npasa 1 B COOTBETCTBMM C KOHCTUTYLMEN Poccminckon ®efepaunm n peasmsyeTca Ha
OCHOBE MpUHLMMNa paBeHCTBa BCEX NMepef 3aKOHOM 1 cyoM (cTaTba 17, 4acTn 1 n 2; cTtaTba 19, vacTb 1;
cTaTbsa 46, yactu 1 n 2, KoHctutyumn Poccuinckon ®epepaumn).

Ha nprvHuMnax paBHOW 3alLMTbl 3aKOHa 1 6eCnpenaTCTBEHHOro 1 PaBHOro AOCTYMa K NPaBoCyAuIo,
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Npr3HaBaeMbIX MeXAyHapoaHbIM COOOLLECTBOM B Ka4eCTBe (PyHAAMEHTasIbHbIX, OCHOBAHbI 1 MOJIOXKEHWS
ABJIAIOLLMXCA COCTABHOWM YacTbIO NPaBOBOM CUCTEMbI Poccuinckon ®egepaumnm MexnyHapoLHO-NpaBoBbIX
aKTOB, B CUJ1y KOTOPbIX BCE PaBHbI Mepes 3aKOHOM 1 CYyAOM 1 Ka)kAblA Npu onpegesieHnmn ero npas u
0043aHHOCTEN UMEET MPaBO Ha CrpaBeaMBoe 1 NybanyHoe pa3bmpaTenbCTBO Aena B pa3yMHbIN CPOK
KOMMNETEHTHbIM, HE3aBUCUMbIM 1 6eCNPUCTPACTHLIM CyA0M, CO3A4aHHbIM Ha OCHOBaHWM 3aKoHa (CTaTbn 7, 8
1 10 Bceobuien geknapauny npas YenoBeka, NyHKT 1 cTaTbn 6 KOHBEHLIMM O 3allMTe NpaB Yes0BeKa U
OCHOBHbIX €B0604, NYHKT 1 cTaTbn 14 MeXxayHapo4HOro NakTa 0 FpaXKAaHCKUX U NONIUTUYECKMX NpaBax).
PackpbiBasi cogep>xaHne KOHCTUTYLIMOHHOMO npaBa Ha cyaebHyto 3amTy NPUMEHNTESTIbHO K KOHKPETHbIM
BMOAM CyLOMNpPon3BoACTBa, KOHCTMTYUMOHHbIN Cyn Poccuinckon ®degepaumm chopMynmpoBan ciegytoLne
npaBoBble N03ULMK (NocTaHoBAEeHNS OT 3 Maa 1995 roga Ne 4-1, oT 14 despana 2002 roga Ne 4-M, o1 17
Hosbps 2005 roga Ne 11-M, ot 20 heBpans 2006 roga Ne 1-M, oT 6 anpens 2006 roga Ne 3-M, oT 5 heBpans
2007 roga Ne 2-1, o1 21 anpens 2010 roga Ne 10-1, o1 22 anpens 2011 roga Ne 5-M1, o1 1 mapTa 2012 roga
Ne 5-Mwn Op.):

AaHHOe NpaBo npefnosiaraeT KOHKPeTHbIe rapaHTum 3HEKTUBHOIO BOCCTAHOBAEHUS B NMpaBax
nocpeaCcTBOM MpaBoCyAnsi, oTBevatowero TpeboBaHnsm cnpaBeanBocTu. M3 ctaten 46 KOHCTUTYL MK
Poccuinckon degepaumm Bo B3aMMOCBSA3M C ee cTaTbamm 19 (vacTb 1), 47 (4acTb 1) n 123 (YacTb 3),
3aKPEenAaoWNMIN PaBEHCTBO BCEX Nepes 3aKOHOM U Cy[0M, NPaBo KaXAoro Ha pacCMOTPeHWe ero aena B
TOM cyfe 1 TeM Cyaben, K MOACYAHOCTM KOTOPbIX OHO OTHECEHO 3aKOHOM, Y MPUHLMM OCYLLeCTBNEHNS
CYy[0npoun3BoLACTBa Ha OCHOBE COCTA3ATESIbHOCTU U paBHOMPaBUs CTOPOH, CaedyeT, 4To NpaBo Ha
CynebHyto 3alMTy - 3TO He TOJIbKO NPaBo Ha obpallleHne B CyA, HO U BO3MOXXHOCTb MOJIy4YeHNS peasibHOoM
cynebHon 3aWwmuTbl B (hopMe BOCCTAHOBIEHNSA HapyLLeHHbIX NpaB 1 cBo6oa B COOTBETCTBUM C
3aKOHOaTesIbHO 3aKpenieHHbIMU KPUTEPUAMU, KOTOPbIE B HOpMaTUBHON hopMe (B Buae obLiero npasuna)
npenonpenenstoT, B KAKOM CyLe U B KaKoW npoueaype nogaexxunT pacCMOTPEHNIO KOHKPETHOe 4eno, Y4TO
no3BonseT cyay (cyabe), CTOPOHaM, APYrUM y4acTHUKAM MPOLLecca, a TakXXe UHbIM 3aUHTepPeCcoBaHHbIM
nmuam n3bexaTb NPaBOBOW HEOMpPeaeNeHHOCTU B 3TOM BOMPOCE;

npaBa Ha AOCTYN K NPaBOCYAMIO U Ha 3aKOHHbIN Cy[ MO CaMOW CBOEN Npupoae TpebyoT 3aKOHOAATEIbHOIro
perynnpoBaHus, Npu oCyLeCcTBAEHN KOTOPOro eaepasibHblil 3aKOHOAaTEb pacnosaraeT onpeaeneHHon
0600 YCMOTPEHMS, YTO, 0fIHAaKO, He 0CBOBOXAaeT ero oT 0643aHHOCTM cobloaaThb BbiTEKalOLLEE U3
KoHcTuTyumm Poccuinckon depepaunn TpeboBaHne pa3yMHON COPAa3MEPHOCTI MeXAY MCNOoSb3yeMbIMU
CpenCTBaMM U NMOCTABEHHOW LIE/bIO 1, OCYLLECTBAAS COOTBETCTBYIOLLEE PEryanpoBaHne, obecneynsats
npoueccyalsibHble rapaHTUmM y4acTBYOLWMM B LeJie nLam.

3. CornacHo KoHcTuTyumm Poccuinickon ®epepaunm B Poccum npusHaoTCa 1 3alLMLLAI0TCS paBHbIM 06pa3om
BCe hopMbl COBCTBEHHOCTM, BKJItOYAA YacTHYIO (CTaTbs 8, 4acTb 2). MNpaBo YaCcTHOM COBCTBEHHOCTH,
OTHOCSLLEECS K YACSY OCHOBHbIX NMpaB YenoBeKa, Kak cneayeT n3 ctaTbh 18 KoHCcTUTyuumn Poccuinckon
depepaumm, NOLNEXNT 3aLLNTE CO CTOPOHbI FOCYAApPCTBa HapsAay C ApyrnMm npasamMu n ceobogamm
YyesloBEKa W rpaXKhaHuWHa, KoTopble obecneynBaloTCsa NPaBOCyAMEM, ONPEeaenstoT CMbICS, COAEPXKaHNE U
NpYMeHEeHNe 3aKOHOB, AeATENIbHOCTb 3aKOHOAAaTeIbHON U UCNOMHUTENIbHON BAACTW, @ TakK)XXe MeCTHOr0
camoynpasieHus.

Ha npuBefeHHbIX NnpeanncaHmax KoHctutyumn Poccninckon Gegepauum BO B3aMOCBA3M C ee CTaTbew 35,
3aKpensoLLEN, 4TO NPaBO YaCTHOW COBCTBEHHOCTM OXPaHSAETCSA 3aKOHOM (4aCTb 1) 1 4TO KaXXAbli BNpaBe
UMeTb UMYLLECTBO B COBCTBEHHOCTM, BIAAETb, MONb30BATLCS M PACMOPSAKATHCA UM KakK eQUHONINYHO, TakK ©
COBMECTHO C ApYyrumun anuamu (4acTb 2), OCHOBaHblI MONOXKeHWA paxx4aHCKOro Kogekca PoOCCMNCKOM
depnepalm 0 paBEHCTBE YYACTHUKOB rPpa)kAaHCKNX MPaBOOTHOLIEHWIA, HENMPUKOCHOBEHHOCTH
cobcTBeHHOCTH, cBoBOAE AOroBopa, HEAOMYCTUMOCTYU NPON3BOJILHOMO BMELIATebCTBa KOro-11bo B
YacTHble aena, 06 ocyllecTBNeHNN CybbeKTaMmM rpa)kAaHCKMX MPaBOOTHOLWEHWI MPUHAANeXaLMX UM rnpaB
no co6CTBEHHOMY YCMOTPEHMIo (MYHKTbI 1 1 2 cTaTbu 1, NyHKT 1 cTaTbK 9).

Mpnponoi cy6beKTMBHBIX MpaB, NoANeXallnx cyaebHon 3awmnTe, 06yCcnoBAEHO, Kak yYKa3biBa
KoHCTUTYuUMOHHbIN Cya Poccuinckon depepaunn, ANCNO3MTUBHOE Hayvalo rpakaaHCcKoro
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CyOO0MpPOU3BOACTBA, YTO HAXOAUT BblpaXKeHWe B rpa)kAaHCKOM MpoLeccyanbHOM 3aKOHO4ATEeNbCTBE Npu
KOHKpeTM3aLuy Takoro obLiero npuHLumMna Cyonpon3BoLCTBa, Kak COCTA3aTENbHOCTb U paBHOMNpPaBme
CTOpPOH (cTaTbs 123, YacTb 3, KoHCcTuTYyumn Poccniickon degepaunn), KOTOpbIA B COBOKYMHOCTM C APYIrMMM
NPVHLMNAMMN rPaXAaHCKOro CyA0Npon3BOACTBA BbIPaXXaeT Le NPaBoCy AN MO rpaXkAaHCKUM fenam, u
npexze BCero KOHCTUTYLMOHHYIO LieNlb 3allMThl npaB 1 cBo60J YenoBeka U rpakaaHuHa (CTaTbd 2; CTaTbd
17, yacTb 1; ctaTba 18 KoHcTuTyumm Poccuinckon ®egepaummn); npm 3TOM NPUMEHUTENBHO K
rpa4aHCKOMY CyA0Mpon3BOACTBY MPUHLMN AUCMO3UTUBHOCTM 03HAYaeT, YTO NpoLeccyanbHble
OTHOLUEHNS BO3HUKAIOT, M3MEHSAIOTCA 1 MPeKpaLLatoTCa, rnaBHbIM 06pa3om, Mo MHMLMaTMBE
HenocpeACTBEHHbLIX YH4aCTHMKOB CMOPHO0 MaTEPMabHOro MPaBOOTHOLIEHMNS, KOTOPbIE UMEIDT
BO3MOXXHOCTb C MOMOLLbIO CyAa PacnopsXaTbCs CBOUMYU MpoLieccyasbHbIMU MpaBaMu, a TakXe CrOPHbLIM
MaTepuasbHbIM NpaBoM (NocTaHoBneHMs oT 16 utons 2004 roga Ne 15-M, o1 30 Hos6ps 2012 roga Ne 29-M 1
Ap.).

4. B uenax cobnoaeHns NnprMHUmMNa 3aKOHHOCTU B FPaXAaHCKOM CyIONPOM3BOACTBE, 3alUMThl MpaB u
3aKOHHbIX MHTEPECOB ero y4aCTHUKOB YacTblo nepsomn ctaTbn 44 MK Poccuinckon depepaunn
npenycMaTpUBAETCS, YTO B CayvasXx BblObITUSA O4HON U3 CTOPOH B CMOPHOM W/ YCTAHOBJIEHHOM peLLleHneM
CyZa NpaBOOTHOLLEHNN (CMEPTh rpaXKAaHnHa, peopraHmM3auns pPUANYecKoro nmua, yctynka TpebosaHuns,
nepesof LOAra u Apyrue cayyvan nepemeHbl nuy B 0683aTeNbCTBax) Cy AOMYCKaeT 3aMeHy 3TON CTOPOHBI
ee rnpaBonpeemMHNKOM. HazBaHHOe 3aKOHOMOJIOXKEHME, 3aKpennsaioLee 0OCHOBaHUSA U NOPSALOK
npoueccyanbHOro NPaBoNpeeMcTBa, HarnpaBieHo Ha YCTaHOBAEHWNE AOMOJHNUTENbHbIX NPOLECCYaNbHbIX
rapaHTUi 4asa auud, y4acTBYIOWKX B Aesie, 1 caMo no cebe He MOXKET pacueHnBaTbCS Kak HapyLlatowee
KOHCTUTYLMOHHbIE NpaBa (onpepenenna KoHctutyumoHHoro Cyaa Poccunckon denepaunm oT 23 UIOHS
2015 roga Ne 1351-0, ot 19 nions 2016 roga Ne 1645-O n ap.).

MpaBonpeeMCTBO KakK MHCTUTYT FpaKAaHCKOro npoLeccyanbHOro npasa Hepas3pbliBHO CBA3aHO C
NPaBoOMNPEeeMCTBOM KaK UHCTUTYTOM FPa)AaHCKOro npasa, NoCKOAbKY He0BX0AMMOCTb NPUBECTM
npoLeccyasbHOoe NoJIOXKEHNe nL, YH4acTBYIOWMX B Aefe, B COOTBETCTBME C UX IOPUANYECKUM NHTEPECOM
06yCnoBANBaETCA N3MEHEHNAMW B MaTePUabHO-MPABOBbLIX OTHOLEHNAX, T.€. Nepexos CybbekTUBHOIO
npasa nan 0643aHHOCTM B FPa4aHCKOM NPaBOOTHOLLEHWK, MO MOBOAY KOTOPOro Npon3BoamnTcs cynebHoe
pa3bnpaTensbCTBO, K APYrOMyY NMLY CTY>XUT OCHOBaHMEM AJ1F FPaXkAaHCKOro NpoLeccyasibHoro
npasonpeemMcTBa. K YnCny TakmMx OCHOBaHU hefepasbHbli 3aKOHOAaTEeNb, KaK 3TO cneflyeT U3 cTaTbu 44
MK Poccuinickon ®epepaumm, OTHOCUT Kak lopuanyeckne hakTbl, CBSA3aHHbIE C BbIObITMEM YHACTBYIOLLIETO B
[ene nyua 13 npowecca B pesynbTaTe NpekpaLleHns ero npoueccyasbHon NpaBocnocobHOCTM, Koraa peyb
naet o6 yHMBepCanbHOM NPaBOMNPEEMCTBE (CMepTb Fpa)kAdaHuHa, bbiBLLIEro CTOPOHOM B0 TPETbUM
JIMLOM, - NYHKT 2 cTaTbn 17 TK Poccuiickon depepaunn; peopraHu3auns opnandeckoro auua - ctaten 57
n 58 K Poccuinckon denepauun), Tak U topuanyeckune GakTbl, CBA3aHHbIE C BbIObITMEM YHACTBYIOLLErO B
Aene nvua M3 KOHKPETHOro MaTepmnasibHOro MPaBoOOTHOLWEHNS (CMOPHOMO UKW YCTaHOBIEHHOIO Cy0OM), T.€.
CUTYyauumn CUHIYASPHOro NpaBonpeeMcTBa (Nepesos [0ra, ycTynka TpeboBaHus n gpyrue cnyvau
nepemeHsbl L, B 0b6a3aTensCcTBe).

Takum obpa3omM, B kavecTBe 06LLero npasuia, KOTOpoe oNpeaenseT BO3MOXKHOCTb NPOLLECCYasibHOro
npaBonNpeeMCcTBa, BO3HMKAOLWEr0 Ha OCHOBE NPaBONpeeMCcTBa MaTepuasbHO-NPaBoBOro, henepasbHbii
3aKoHOAaTeNb 3aKPenua n3MeHeHne CybbeKTHOM0 COCTaBa CMOPHOIro NPaBOOTHOLLIEHUS - BbIObITME O4HOW
13 ero CTOPOH. [Mpun 3TOM OTKPLITLIA NepeYyeHb OCHOBaHWUA NpoLLeccyanbHOro NpaBonpeemMcTBsa,
coaep)Kalmincs B YacTu nepeon ctaTbm 44 MK Poccuinckon ®egepaumm B Ka4eCTBe NpUMepoB
npumMeHeHus obLuero npasuaa, CPopMyMPOBAHHOIO BECbMa LUNPOKO, NpU ero 6ykBasibHOM NOHUMAaHUK
(4TOo NoATBEPXOAETCA U NPeACcTaBAeHHbIMU B KOHCTUTYLMOHHBIN Cya Poccuitckon ®epepaumm cyaebHbiMy
aKTaMu) Hepeako NPUBOANT B NPaBOMPUMEHUTENBHOW MPAaKTUKE K OrPaHNYNTENbHOMY UCTOJIKOBAHNIO
LaHHON HOPMbI KaK A0MYyCKatoLlen BO3MOXHOCTb MpoLeccyanbHOro NpaBonpeemMcTsa npy CUHIYISAPHOM
MaTepuasbHOM NPaBOMNPEEMCTBE NNULLb 41A CJyYaeB NepemMeHsbl anL B 0653aTenbCTBax (T.e. CBA3bIBAOLLEN
ero c 06sa3aTenbCTBEHHOM NPUPOAON CMOPHOMO NN YCTAaHOBIEHHOIO CYA0OM NPaBOOTHOLLEHNS) 1
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NCKJTI0YAOLLEN TaKylo BO3MOXHOCTb B CMOPHbIX UM YCTAaHOBAEHHbIX CYA0M abCONIOTHBIX (B YaCTHOCTH,
BELLHbIX) MPABOOTHOLLEHUSIX.

Mexgy TeMm, npeaycMmoTpeB 0643aHHOCTb Cyda NPUOCTaHOBUTL MPON3BOACTBO MO A&y B C/iy4ae CMepTu
rpaXkgaHvHa, ABNSIOLLErocs CTOPOHOW B Aene NAK TPETbUM INLOM C CaMOCTOATENIbHbIMW TpeboBaHMAMMY,
€C/In CNopHOe NpaBOOTHOLIEHME AOMYCKAET nNpaBonpeeMcTBo (cTaTbs 215 MK Poccuinckon Genepauun), n
3aKpenvB B Ka4yeCTBE OAHOM0 13 OCHOBAHWI NpeKpaLleHna NpoM3BOACTBa N0 Aesly CMepTb rpaXKAaHuHa,
SBNABLIEroCs O4HOW M3 CTOPOH MO Aeny, eCIM CNOPHOE NPaBOOTHOLLEHNE He A0MYCKaeT NPaBonpeemMcTBo
(cTtaTbs 220 MK Poccuiickon ®epepaumn), hegepanbHblil 3aKOHOAATESb TEM CaMbiM (haKTUYECKN yKa3as
Ha OTCYTCTBME HOPMATMBHOMN CBA3M NPOLECCYasibHOrO NPaBONPEEeMCTBa B CMTYaLMM YHUBEPCAIbHOIO
npasonpeemMcTBa ¢ 0683aTeNIbCTBEHHOW MPUPOLOA NPABOOTHOLLEHMS, YTO, B CBOKO 0Yepesb,
CBUAETENbCTBYET 0 HEAOMYCTUMOCTM OrPaHUYNTENBHOrO0 TONKOBAHUSA YacTu nepeon cTaTbu 44 MK
Poccuiickon ®epepaLmm n CBeLeHUs OCHOBaHWIA NPOLLECCyalbHOro NPaBoNpPeemMcTBa K Cly4asm, NpsMo
Ha3BaHHbIM B AHHON HOpPMe.

Ha cooTBETCTBYIOWMIA MOAXOL OPUEHTUPYET CyaebHy0 NpakTuKy 1 BepxoBHein Cyn Poccumnckom
depnepaumm, KOTOPLIN NPU pa3bACHEHUN BOMPOCa O MPaBOMNpPeeMCcTBE B AeslaX, CBA3aHHbLIX C BO3MELLEHNEM
CcynebHbIX N3JepXXeK, 0THEC K C/ly4yasiM nepexola npasa, 3allMLiaemMoro B Cyfe, B nopsake
YHWBEPCabHOIO UM CUHIYSPHOrO NPaBoONpPeemMCcTBa - HapsAy C HacNefoBaHWEM, peopraHu3aumnen
IOPUANYECKOro nLa, YCTYNKOM NpaBa TpeboBaHMsA 1 Np. - Mepexos npaBa COHCTBEHHOCTM Ha BELLb W,
COC/MaBLUNCh Ha cTaTbto 44 MK Poccuinckon ®epepaumm, ctaTbio 44 KAC Poccuiickon depepaunn 1 CTaTblo
48 AMK Poccuinckon ®egepauum, ykasas, 4To B 3TOM CJlyvyae Cyf NMPOU3BOAUT 3aMeHy nLa, y4aCTBYHOLLErO
B AeJie, ero npaBonpeeMHNKoM (MyHKT 9 nocTaHoBneHus MNneHyma BepxosHoro Cyna Poccuinckon
®epnepaumm oT 21 aHBaps 2016 roga Ne 1 "O HekoTOpbLIX BONPOCaxX MPUMeHeHWs 3aKOHO4aTeNbCTBa O
BO3MELLLEHNN U3AEPIKEK, CBA3AHHbIX C pacCMOTpeHneM gena').

5. Mockonbky B Poccuinckon depepauum npaBoCcyamne oCyLLEeCTBASETCA TONbKO CYJOM KaK HOCMTENEM
cynebHom BNacTy U Npu ero oCyLWweCTBAEHNN, B TOM YMCEe MOCPEACTBOM MPaXKAaHCKOro
CyZONPOM3BOACTBA, CYAbN HE3ABUCUMbI U NOAYUHSAIOTCSA TONbKO KOHCTUTYL MK Poccniickon ®epepaLmmn u
thenepanbHOMy 3aKoHy (cTaTbs 118, yacTn 1 1 2; ctaTbd 120, 4acTb 1, KoHCTUTYUMn Poccuinckon
depepaunm), UMEHHO CyA ABNSAETCS OCHOBHbLIM 1 peLlatowM cybbeKTOM rpaXkAaHCKMX NpoLecCyanbHbiX
OTHOLLUEHWI, KOTOPbIE HE MOTYT BO3HUKATb 1 pPa3BMBaTbCA 6€3 CaHKLMOHNPOBAHNA UM PacnopsagnTenbHbIX
AeNCTBUIA yYacTBylowmux B gene nuu (MoctaHoeneHne KoHcTnTyumoHHoro Cyaa Poccninckon ®degepaunmn ot
14 ¢pespana 2002 roga Ne 4-11).

B 4acTHOCTW, 415 NpoLecCyasibHOro NpaBonpeemMCcTBa, B Ka4eCcTBe OCHOBAHWNA KOTOPOro AencTByoLee
rpaXkAaHCKoe npoueccyasibHoe 3aKOHOAAaTesIbCTBO Ha3blBAeT UCKJIYNTESIbHO (PaKTbl MaTepuasbHOro
npasonpeemMcTBa, TpebyeTcs cneunansHoe cynebHoe nocTaHoBNeHMe, 6e3 KOTOPOro npoLeccyasbHoe
NpaBonpeeMCcTBO He MOXEeT COCTOATbCA. KpoMe Toro, oCyLLeCcTBAAS rpaXkAaHCKoe CyA0Npon3BOACTBO Ha
OCHOBEe COCTA3aTeJIbHOCTU Y PaBHOMNPABUSA CTOPOH, CYA - B 3aBUCUMOCTY OT CTaAuUN FpaXKJaHCKoro
npoLecca, Ha KOTOPOW NpoM3oLLIa 3aMeHa CTOPOHbI B NOPAAKe MPaBoNpeemMcTBa, - COBepLIaeT
npoueccyanbHble AENCTBUS, HanpPaBAeHHbIE Ha CO34aHMe YC0BMIA, HeobxoamMelx Ansa cobnioaeHns
6anaHca nx npoueccyanbHbiX NpaB u 0643aHHOCTEN.

5.1. B cuny vacTtu nepsoi cTaTbu 44 MK Poccuinckon ®epepaumm npaBonpeemMcTBO BO3MOXXHO Ha Ntoboi
CTagun rpa)kAaHCKoro Cy1onpom3BoACTBa 1, COOTBETCTBEHHO, CYA0NPON3BOACTBO NPOLOIKAETCS C TON
CTaZuun, Ha KOTOPOM NPOM30LLJIa 3aMeHa CTOPOHbI ee MPaBONPEEMHUKOM, - BCe AEeNCTBUS, COBEPLUEHHbIE A0
BCTYMJIEHNA NPaBOMNPEEMHUKa B NPoLEecC, COrIacHO 4YacTu BTOPOW TON Xe CTaTby 0653aTenbHbl AN HEro B
TOW Mepe, B Kakow oHM 6bin Bbl 06a3aTenbHbl 415 K@, KOTOPOE NMPaBONpPeeEMHUK 3aMeHn. Mpy 3Tom
NpPaBOMPEEMHIK, KOTOPLIN MOXXET ObITb MPUBJIEYEH K YHACTMIO B Aee N0 MHULMATMBE Cyda Wan BCTYNUTh B
[eno no cobCTBEHHOM MHULMATMBE, AOJKEH COCNAaTbCs Ha floka3aTesbCTBa, 0O0CHOBLIBAOLLMNE ero
npaBonpeemMcTBo.

Takum obpa3oM, npoueccyanbHOe NPaBoONPeeMCTBO, OCHOBAHHOE Ha BblTEKAOLWMUX U3 KOHCTUTYLUN
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Poccuinickon ®epepaummn TpeboBaHmax cobnogeHuns cnpasennmeoro 6anaHca MUHTEPECOB YH4aCTHUKOB
rPa4aHCKoro Cyaonpon3BoAcTBa, obecnedymBaeT OCyLLEeCTBEHWE NPOLLeCCyalbHbIX NPaB CTOPOHAMM
CMOPHOro NN yCTaHOBIEHHOr O Cyl0M MPaBOOTHOLLEHUS, MO3BOJISET ONTUMU3NPOBATHL CPOKU
pacCMOTpeHns Len U UCNoJsib30BaTh A0Ka3aTebCTBa, NPeACcTaB/IeHHbIe Ha MOMEHT BCTYMJIeHMs B npoLecc
HOBOIO SINLA, KOTOPOE CBSA3aHO NpoueccyanbHbiMU OENCTBMAMU, COBEPLLUEHHBIMUN €0 NPeALEeCTBEHHNKOM.
Kak HeoHOKpaTHO yKa3biBas KOHCTUTYyuUMnoHHbIN Cyn Poccninckon degepaunmn, 3aMHTEpPeCcOBaHHOE Lo -
ncxoas U3 npefnucaHuin ctaten 45 (4actb 2) 1 46 (YacTb 1) KoHcTuTyuum Poccuinckon depepauum - no
CBOEMY YCMOTPEHMI0 BbIbMpaeT hopMbl 1 CMOCODOLI 3alLMThl CBOMX MpaB, HE 3anpeLLleHHbIE 3aKOHOM, B TOM
yucne nocpeacTBom obpaleHns B cya, byayyn CBS3aHHbIM UL YCTAaHOBEHHbIM (hefiepasibHbIM 3aKOHOM
nopsaKkoMm cyaonpousBoacTBa (MocTaHoBneHme oT 22 anpensd 2013 roga Ne 8-, onpegeneHuns ot 9
tepansa 2016 roga Ne 220-0, o1 7 utonsa 2016 roga Ne 1421-0O n ap.). MpMEHNTENLHO K UHCTUTYTY
npoueccyanbHOro NPaBoNpeeMCcTBa, ABASIOLLEr0CsA BaXXHON rapaHTMen NpaB KaXxaoro Ha cyaebHyto
3aLlMUTY M AOCTYN K NPaBOCYAMI0, 3TO 03HAYAET, YTO Y4aCTHMKY CMOPHbIX MPABOOTHOLLEHWIA HE MOXXET ObITb
0TKa3aHOo B NCMOJIb30BaHUN MexaHU3Ma npoLeccyasibHOro npaBonpeeMcTBa Jivb B CUJTY TOMO, 4TO eMy
LOCTYMHbl MHblEe BapvaHTbl 3alUThbl CBOEro npasa, NpesyCMOTPeHHbIe rpaXKAaHCKUM npoLeccyasbHbIM
3aKOHO4aTesIbCTBOM.

5.2. CornacHo npaBoBo no3mumm KoHctutyumnoHHoro Cyaa Poccuinckon ®depepaunm (nocTaHoBAEHMA OT 15
nions 1999 ropa Ne 11-, ot 25 ceBpans 2004 rona Ne 4-11, o1 20 anpensa 2009 rona Ne 7-I1, oT 6 nekabps
2011 roga Ne 27-, oT 29 uioHs 2012 roga Ne 16-I1, oT 22 anpens 2013 roga Ne 8-I1, oT 16 anpens 2015
roga Ne 8- n ap.) NnpaBoBble HOPMbI AOJIKHbI COOTBETCTBOBATL 06LLENPABOBLIM TPEOOBAHUAM
onpeneneHHoCTH, AICHOCTKN, HEABYCMbICNEHHOCTHW, MOCKObKY KOHCTUTYLIMOHHOE paBHOMpaBue MOXET bbITb
obecneyeHo NnLWb NPy yCNOBUN UX €AMHO0BPA3HOro MOHUMAHMA U TOJIKOBAHNS BCEMM
NpaBonpuUMeHNTENAMU; HeonpeaeNeHHOCTb COAEPXaHUSA NMPaBOBOA HOPMbI, HAMPOTKB, AOMNyCKaeT
BO3MOXXHOCTb HEOrPAHNYEHHOIr0 YCMOTPEHUS B NpoLecce NpaBornpuMeHeHns 1 BefeT K Npoussoy, a
3HAYUT - K HapYLUEHUIO He TOJIbKO NMPUHLIMMOB PaBEHCTBA U BEPXOBEHCTBA 3aKOHA, HO N YCTAaHOBJIEHHbIX
cTaTbsMu 45 1 46 KoHcTuTyumm Poccunckon ®efepaumm rapaHTUin rocyjapCTBEHHON, B TOM Yucie
cynebHon, 3awnTbl npas, cBOOOA 1 3aKOHHbIX MHTEPECOB rpaXkaaH.

YKa3aHHbIM TpeboBaHMAM O0JIKHbI OTBEYATb M HOPMbI, PErYMpYOLMe NpoLeccyanbHOe NPaBoONpPEEMCTBO,
B TOM Y4MCJI€ OCHOBaHMA 1 MOPSALOK ero oCyLeCcTBAEHNS (MPUMEHUTENBHO K Pa3/IMYHbIM CUTYaLMaM).
CooTBeTCTBEHHO, NPM3HaBas BCTYMJIEHNE LA B MPOLLECC B KaYeCTBe NpaBornpeeMHKa 3aKOHHbIM
cnocobom peannsaumm npaea Ha cyaebHyto 3alMTy U yCTaHaBAMBasA NPy 3TOM NPUMEPHbIA (OTKPbITbIN)
nepeyvyeHb OCHOBAHWI A5 MPOLEeCCyasbHOr0 NPaBonNpeeMcTBa, (hefepasibHblil 3aKoHO4aTe b Y4MTbIBa,
4TO NPaBOMNPEEMCTBO B MaTepMasibHOM MpaBe B CJiy4ae nepexofa npas 1 0683aHHOCTEN OT O4HOM0 AnLa K
LpYyromy B nopsiike YHUBEPCASbHOMO UK CUHTYSPHOro NpaBonpeemMcTBa camo no cebe He nopoxaaeT
(aBTOMaTMyeckn n 6e3yCcnoBHO) NpoLeccyanbHOe NpaBonpeemMcTBo. Bonpoc o npoueccyanbHOM
NpaBoOMNpeeMCcTBe BO BCEX C/IyHasnX peLlaeTcs CyoM, KOTOPbIN Npu paccMOTpeHun gena oba3aH
MccnepoBaTh MO CYLLECTBY ero hakTmnyeckne obCcToaTeNbCTBA U HE BNPaBe OrpaHUYMBaThCA
YCTaHOB/IEHWEM (hOpMasibHbIX YCNOBUA NPUMEHEHNS HOPMBI, - UHOE NPUBOAMO Bbl K TOMY, 4TO NMpPaBo Ha
cynebHyto 3almnTy, 3aKpenneHHoe ctatben 46 (4acTb 1) KoHcTuTyumm Poccninckon depepaunm
(rapaHTUpyeMoe Kak UCTLUaM, Tak 1 OTBETYMKAM MO rpakAaHCKO-NPaBOBbIM CMopaM), 0Ka3biBaJioCh bObl
CYLLEeCTBEHHO YyLLeMeHHbIM (NocTaHoBNeHUs KoHCTUTyLMoHHoro Cyaa Poccuinckon ®egepauun oT 13
nekabpsi 2016 roga Ne 28-M, o1 10 mapTa 2017 roga Ne 6-1 v gp.). NMpu 3TOM B LLeNsIX BbIHECEHNS
3aKOHHOro 1 060CHOBaHHOro cyaebHOro NOCTaHOBAEHNWS, pPa3peLLatoLLero BONpoc 0 NPoLeccyasbHOM
npaBoOMNpPeemMCcTBe, Cy[l, Kak Toro TpebyeT ctatbs 67 MK Poccuinckon ®egepauunm, oueHMBaET
npeacTaB/eHHbIe JOKa3aTeNbCTBa (B TOM YMC/e NOATBEPKAAIOLLME HA/IMYME OCHOBAHUN 4115
npaBonpeeMcTBa) N0 CBOEMY BHYTPEHHeMY ybexxaeHnI0, 0CHOBaHHOMY Ha BCECTOPOHHEM, MOJIHOM,
06BEKTMBHOM N HEMOCPEACTBEHHOM NX NUCC/IEA0BAHUMN.

MpyMeHeHne cygamMn HYacTu nepeon ctaTbk 44 MK Poccuinckon ®enepauum B CMCTEME AENCTBYIOLLENO
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NpPaBOBOro PeryanpoBaHmMsa C y4eTOM MpaBoBbIX N03uLui KoHcTuTyumnoHHoro Cyaa Poccuinckon ®egepaumm
N COOTBETCTBYIOLLMX pa3biacHeHun BepxosHoro Cyna Poccuinckon @efepaunm no3BoaseT B KaXA0M
KOHKPETHOM C/ly4ae focTnYb BanaHca MHTepecoB y4aCTHUKOB CMOPHbIX MPABOOTHOLLIEHWIA U NPUHATD
pelleHne, oTBevatoLee TpeboBaHNAM 3aKOHHOCTU, 060CHOBAHHOCTY 1 CNPaBEAANBOCTH, UCXOAA MPU 3TOM
13 NPefyCMOTPEHHbIX 3aKOHOM NpefesioB YCMOTPEHMUA Cy[a No YyCTaHOBJIEHUIO IOPUONYECKUX (DAKTOB,
ABNAOLMXCA OCHOBAHUEM A5 NMPOLLECCYaIbHOro NpaBonpeemMcTBa (Anbo Ans 0TKasa B y40BNETBOPEHNN
COOTBETCTBYOLWEero TpeboBaHuUs), 4To NpeanonaraeT He0HX0AUMOCTb OLEHKN CYA0M NMPOLLecCyanbHbIX
NoCNeaCcTBMIN TEX N3MEHEHWI, KOTOPbIE MPOUCXOAAT B MaTeprasbHOM NPaBOOTHOLLEHNN.

6. Takum 06pa3om, HOPMAaTMBHOE PEryMpoBaHne NPOLLECCYalbHOro NPaBoONPEeeMCTBa - C YHETOM MPaBOBbIX
no3uuunin KoHctutyumnoHHoro Cyna Poccuiickon ®efiepaLimm, Bbipa>KeHHbIX B COXPaHAOLLMX CBOKO CUly
pelleHnsax, a TakXe B HacTosweM MoCTaHOBAEHUN, - He JaeT OCHOBaHW A5 BbIBOAA O HEBO3MOXXHOCTH
3aMeHbl CTOPOHbI MPABONPEEMHUKOM B Cly4ae 0TYYXAEHWS elo B nepuof cynebHoro pasbupaTtenscrsa
MMyLLeCcTBa, TpeboBaHMe 0 3alMTe OT HapyLeHWIA NpaBa COOCTBEHHOCTM Ha KOTOPOE pacCMaTPUBAETCS
cyZoMm. Mopo6bHbIN NoAX0L NO3BOASET NPeLOTBPaTUTL YTpaTy CobpaHHbIX AOKA3aTeNbCTB, @ 3HAYNT,
HeobxoaMMoCTb cobnpaTb X 3aHOBO, MCKOYNTL HeoNpaBAaHHble cyaebHble pacxoabl pagn NOBTOPHOrO
LOCTUXKEHMNSA YXKe LOCTUTHYThIX Pe3y/bTaToB, @ TakXe COXPaHWTb BanaHC NpaB 1 3aKOHHbLIX MHTEPECOB
CTOPOH rpaXkjaHCKOro Cy0npon3BOACTBa, 3alMTUB NpaBa He TOJIbKO UCTLa, 419 KOTOPOro oTHy)XAeHue
NMYyLLECTBa OTBETYNKOM He MOBJIeYeT pacCMOTPEeHue Aena C CaMoro HayaJsa, HoO U OTBEeTYMKa, 414
KOTOPOro OTYYXXEHUE MMYLLLECTBa UCTLOM He CO34aCT Yrpo3bl ObITb MPUBAEYEHHBIM K A&y MO UCKY
HOBOIro COBCTBEHHMKA, OCHOBaHHOMY Ha Tex e 06CToATeNbCTBaX, B CAMOCTOATENIbHOM npouecce. MIHoe He
COrnacyeTcs C BbiTEKAOWMMN U3 KOHCTUTYyuUMn Poccninckon ®egepaumm, B TOM Yucne ee ctaten 17, 18, 35
(4acTb 1) n 46 (4acTb 1), NprHUMNaMm CTabuabHOCTU rpaXkaaHckoro obopoTa, HeAONYyCTUMOCTH
NPON3BOJILHOIO BMELLATENbCTBA KOr0-IMB0 B YacTHble Aena, OCYLLECTBIEHNS NpaB 1 cBob6OL YeNoBeKa U
rpagaHrHa C HapyLleHneM npas 1 cBoboa Apyrux nuL, a TakXKe cnpaseanBoro npaBocyans.

STUM He UCK/I0YaeTCs NpaBoMoYyne pefiepasbHOro 3aKoOHo4aTe 1 Ha OCHOBaHMM CHOPMYJIMPOBAHHbLIX B
HacTosweM MNocTaHOBMIEHWN M NPABOBbLIX MO3ULMIA BHECTU N3MEHEHNSA B PeryinpoBaHne NHCTUTYTa
rpa)k4aHCKoro npoLeccyanbHOro nNpaBonpeemMcTBa, HanpaB/ieHHbIE Ha ero COBepLUEeHCTBOBaHMe.,

Micxoast U3 N3N0)KEHHOr0 M PYKOBOACTBYACL CTaTbaMn 6, 71, 72, 74, 75, 78, 79 n 100 ®epepanbHOro
KOHCTUTYLIMOHHOIO 3aKoHa "O KoHcTuTyumoHHoM Cyae Poccuinckon ®eaepauun”, KOHCTUTYLMOHHBIN Cy 4
Poccninckon ®degepaunmn

NOCTaHOBMWIL

1. Mpwn3HaTh YacTb nepByto cTaTbk 44 MK Poccuinckon ®egepauum He npoTrMBopeYdaLllen KoHCTUTyuum
Poccunckon ®egepalimm, NOCKOJIbKY MO CBOEMY KOHCTUTYLMOHHO-NPABOBOMY CMbIC/TY B CUCTEME
LeiCTBYIOLLEro NPaBoBOro PeryanpoBaHns OHa He NPensaTCTBYET BO3MOXHOCTY 3aMeHbl CTOPOHbI Ha
nprnobpeTaTens ee MMyLLECTBa B Ka4eCTBE NPOLECCYaNbHOMO NPaBONPEEMHUKa B Xxoe cyaebHoro
pa3bupaTenbCTBa NO Aeny 0 3alMTe OT HapyLIeHWN NpaBa COBCTBEHHOCTM Ha 3TO NUMYLLECTBO.

2. BbIsIBNEHHbIN B HacTosLLEM [MOCTaHOBAEHUN KOHCTUTYLIMOHHO-NPaBOBOM CMbIC/ YaCTu NepBon cTaTbun 44
MK Poccunckon ®epepaunn asnsetcs obieobsa3aTenbHbIM, YTO UCKIIOYaET ntoboe UHoe ee NCTONKOBaHME
B NPaBOMPMMEHUTENbHON NPaKTUKe.

3. CyaebHble NOCTaHOBNEHNS, BbIHECEHHbIE B OTHOLWEHMWN rpaXkaaH bon4nHckoro bopuca AnekcaHapoBuya
1 BonymHckoro ApTeMa bopucoBmnya Ha OCHOBaHUM YacTy NepBon cTaTbk 44 TIK Poccuinckon deaepauum B
NCTOJIKOBAHWUM, PAacXosLemMcs C ee KOHCTUTYLMOHHO-MPaBOBbIM CMbIC/IOM, BbISIBJIEHHBIM B HAaCTOSALLEM
MocTaHoBsIEHUN, NOANIeXaT NepecMoTpy B YCTaHOBJIEHHOM MOpsLKe.

4. HacToswee MNocTaHOBNIEHNE OKOHYATESIbHO, HE NoANeXnT 06>XanoBaHuIo, BCTyNaeT B CUAY HEMEAIEHHO
nocne NpPoBO3rialleHns, 4eNCTBYET HENOCPEACTBEHHO U He TpebyeT NoATBEP)KAEHUS APYrUMI OpraHaMu
N [OJSDKHOCTHBIMU JINLAMU.

5. HacTosuiee MNocTaHOBNAEHNE MNOANEXUT HE3AMEAIMTENbHOMY ony6anMKoBaHuio B "Poccuiickon rasete",
"CobpaHunu 3akoHogaTenscTBa Poccuinckon ®epepaummn” n Ha "OdulmnanbHOM MHTEPHET-NOPTaNe NPaBoBON

CkavaHo Ha canTe «3akoHbl PO» — https://actrf.ru Ctp.7un3 8



NHpopMauun" (www.pravo.gov.ru). lNoctaHoBNeHUe A0J1KHO ObITb 0NybIMKOBaHO TakXXe B "BecTHuke
KoHcTuTtyumoHHoro Cyna Poccunckon ®egepauun’,

KOHCTUTYLMOHHbIN Cyq,

Poccunckon ®egepalimm

Ne 43-1

Cka4aHo Ha canTe «3aKoHbl PO» — https://actrf.ru Ctp.8mn38



