Mo pneny o npoBepke KOHCTUTYLLMOHHOCTMU NOJIOXKEHUH CcTaTen 16,
20, 112, 336, 376, 377, 380, 381, 382, 383, 387, 388 n 389
Fpa>kpaHCKOro npoueccyasbHOro kogekca Poccunckon
depepauum B CBA3M C 3anpocoMm KabmHeta MuHucTpos
Pecnybnuku TatapcTaH, )XXano00aMmu OTKPbITbIX aKLLMOHEPHbIX
obwects "HUXHeKaMcKHe(dTexum" u "XakacaHepro", a Takxe
>Xanobamm papa rpaxxpaH

MocTtaHoBneHme - Ne 2-M - o1 05.02.2007 - KoHCcTUTyumnoHHbI Cyn Poccuinckon ®epepaunny - [lencteyeT 6e3 n3MeHeHuiA

VimeHeM

Poccuinckon ®egepaumm

MOCTAHOBJIEHUE

KOHCTUTYLIMOHHOIO CYA POCCUCKOWN ®EQEPALINN

no geny o NpoBepKe KOHCTUTYLMOHHOCTM NO0XXeHWn cTaTen 16, 20, 112, 336, 376, 377, 380, 381, 382,
383, 387, 388 n 389 NpaxxaaHCKoro

npoueccyanbHOro Kogekca Poccuickon ®efepaLm B CBA3N C 3aMNpocom

KabuHeTa Munnctpos Pecnybnmkn TaTapcTaH, )anobamm oTKpbITbIX

aKLMOoHepHbIX 0bwecTB "HmxHekaMCckHedTexum" n "XakacaHepro", a

Takxe xanobamu psaga rpaxgaH

ropoZ Mockea 5 ¢pespans 2007 roga

KoHcTuTyumoHHbin Cya Poccuinckon ®epepaumm B coctase Mpeacenatend B.[1.30pbkunHa, cyaen
H.C.boHgaps, . A.Tagxuesa, K0.M.[lanunosa, I A XnnnHa, C.M.KasaHueBa, M.N.KneaHgposa,
J1.0.Kpacas4iukoson, C.MN.MaspwuHa, H.B.MenbHukosa, K0.[l.PyaknHa, H.B.CenesHesa, A.4.Cnusbl,
B.I.Ctpeko3oBa, O.C.Xoxpskosow, b.C.263eeBa, B.I.flpocnasuesa,

C yqacTtuem rpaxaaH M.-C.A.Abakaposa, A.[.MweHko, A.A.Macnosa, A..Macnosa, C.B.MoHomapeBon,
0.C.Nonyno, 3.A.Cusukosa, npeactasutens rpaxaaH C.MN.Casenbesa u P.MN.CaBenbeBoi - afBoKaTa
3.A.laTaynnuHa, npeactasutens OAO "XakacaHepro" u rpaxgaHuHa H.P.I'mnbMyTauHOBa - afiBoKaTa
H.B.>Kuxapesa, npeactasutenen KabnHeta MuHuctpos Pecnybnnku Tatapctan n OAO
"HuxHekamckHedTexum" - agBokaTos M.I.PackuHa 1 A.P.CynTaHoBa, MOCTOAHHOro NpeAcTaBUTeNs
locypapcteeHHoW Oymbl B KoHCTUTYLMOHHOM Cyfe Poccuinckon ®epepauum E.b.MusynnHon,
npeactasuTens Coseta ®egepauum - LOKTOPa OPUANYECKNX Hayk E.B.BnHOrpagoBom, nosHOMOYHOrO
npeactasutens MpesnpeHTta Poccuinckon ®epepaumm B KoHcTutyumoHHom Cyae Poccuiickon ®epepalimm
M.B.KpoToBa,

PYKOBOACTBYACH CTaTben 125 (MYyHKT "a" YacTu 2 1 4acTb 4) KoHCTUTYUuKn Poccumnckon depepaunn,
NoANyHKTOM "a" MyHKTa 1 U NYHKTOM 3 4aCcTu NepBomr, YaCTAMU TPETbEN U YETBEPTON CTaTbK 3, CTaTbAMU
36, 74, 84, 85, 86, 96, 97 n 99 ®egepanbHOro KOHCTUTYLUMOHHOIO 3akoHa "O KoHCcTuTtyumoHHom Cyae
Poccuiickon ®epepaummn”,

paccMoTpen B OTKPbLITOM 3acefaHnn Aeno 0 NPOBEPKE KOHCTUTYLIMOHHOCTU NOMOXEHUI cTaTen 16, 20,
112, 336, 376, 377, 380, 381, 382, 383, 387, 388 1 389 I'MK Poccuitckon depepaumu.

MoBOAOM K pacCMOTPEHUIO Aena SBUINCh 3anpoc KabrnHeTa Munnctpos Pecnybnunku TaTapcTaH, »anobbl
OAO "HuxHekamckHethTexum", OAO "XakacaHepro", rpakaaH M.-C.A.AbakapoBa, A.B.AHApunsHOBON,
NK.TaduatynnuHa, H.P.f'mnbmytaunHosa, O.E.3ayraposa, A.[.NweHko, J1.C.Konoabko, A.A.Macnosa,
A.W.Macnosa, A..Macnoson, E.K0.OnenHnkoson, T.®.NMonsgkmHon, O.C.Monyno, C.B.MoHoMapeson,
C.N.Casenbesa, P.M.CaBenvesoit, 3.A.Cnsunkosa, .®.Yeptosckoro, A.®.LLnnuHon n A.B.LLepbuHuHa.
OCHOBaHMEM K PaCCMOTPEHUIO Aena ABnaacb 0bHapyXMBLLAACS HeonpeaeleHHOCTb B BOMPOCE 0 TOM,
COOTBETCTBYIOT Jin KOHCTUTYLMK Poccninckon defepaunm ocrapmBaemMble 3aBUTENAMN 3aKOHOMOJI0XKEHUS.
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YynTbiBas, 4TO 3aNpocC 1 »Kanobbl KacatoTCs OQHOro U TOro e npeameTa, KOHCTUTYUMOHHbIN Cya
Poccuinckon degepaunn, pyKoBoACTBYSACh CTaTben 48 PefepanbHOro KOHCTUTYLMOHHOMO 3akoHa "0
KoHcTuTyumoHHoM Cyne Poccuinckon depepaumn”, coegmHnn gena no 3tmm obpalleHnsam B 04HOM
Nnpou3BOLCTBE.

3acnywas coobuieHne cyabmn-goknagymka 0.C.XoxpsakoBow, 06bACHEHNA CTOPOH 1 UX NpeacTaBnTenen,
3aKJ/I0YeHMe 3KCnepTa - JOKTOpa puandeckux Hayk E.A.boprncoBon, BbICTYNIEHNE NPUrialleHHoro B
3acefaHne npeacTtasuTens ot BepxosHoro Cyaa Poccuinckon depepauun - 3amectutens MNpeacepatens
BepxoBHoro Cyna Poccuiickon ®egepaummn B.M.)KylikoBa, nccaenoBaB NpeacTaB/ieHHblIE JOKYMEHThI U
NHble MaTepuranbl, KOHCTUTYUWOHHbIM Cyg Poccunckon denepaunm

YyCTaHOBMUI:

1. B cBonx obpalleHusx B KoHCTUTyumnoHHbI Cya Poccuinckon denepaunm 3aaBMTENN MO HAaCTOSALWEMY
Lefly 0CNapuBaloT KOHCTUTYLMOHHOCTb PSfa NON0XKeHU 'paXkLaHCKOro NpoLecCyanbHOro KogeKca
Poccuinickon depepalmn, a UMEHHO: NyHKTa 3 YacTu NepBoi cTaTbk 16, ab3alla nepBoro YacTu BTOPOWN
cTaTbh 20, cTaTen 112 1 336, 4acTK nepBown CTaTbh 376, YacTU BTOpoOW cTaTbu 377, ab3aLieB BTOPOro,
TpeTbero n 4eTBepToro ctatbmh 380, YacTen BTOPON, TPETbEN, NATON M WeCTON CTaTbk 381, YacTn BTOPOM
1 ab3aLa 4YeTBEPTOro YacTu TPeTbel cTaTbmh 382, cTaTen 383, 387, 388 1 389.

1.1. CocHoBObOpCKMIA FrOpOACKOW CyA JIeHUHrpaackon obnactu peweHrem ot 4 mapTa 2003 roaa
yOOBNETBOPWIT UCKOBbIE TpeboBaHUS rpaxaaHnHa A.[./ILeHKO 0 B3bICKaHWM C yNpaBJIeHNS COLMaNbHON
3aLlNUTbl HaceNeHUs MyHULmunansHoro obpasosaHus "fopos CoCHOBLIN bop" 3aL0/MKEHHOCTU MO BbiNAaTaM
KOMMEeHCalun B BO3MELLEHME Bpea 340p0Bblo 3a nepuog ¢ 7 aekabps 2000 roga no 28 despans 2003
rofa v BO3/10XKEHMNM Ha O0TBETYMKa 0043aHHOCTM BbIMJIa4MBaTh UCTLY exemecsyHo ¢ 1 mapTa 2003 roaa
YKa3aHHYI0 IeHEXHYI0 KOMMNEeHCaLMio C nocneyiolen ee HAeKcaumnen B nopsake n CPoKu,
YyCTaHOBJ/IEHHbIE 3aKOHOM. OnpeaeneHnem cynebHom Konermm no rpaXx4aHCKUM genam JIeHWHrpaackoro
obnacTHoro cyga ot 19 Hosbps 2003 roga pelleHme cyfa NepBont MHCTaHUMK BbIJI0 M3MEHEHO B HacTK
pa3Mepa nognexxalnx B3blCKaHWIO BbinaaT.

Mpe3nanym JleHnHrpaackoro 061acTHOro Cyaa, Kyaa ynpasfieHne coumanbHON 3allunThl HaceNneHns
MyHuMumMnansHoro obpasosaHna "Topos CocHoBbIM Bop" Ha ocHoBaHUKM cTaTbn 376 MK Poccuinckon
®epepaumm 06paTAOCh C )Kanobol 0 MepecMoTpe COCTOABLUNXCSA CyAebHbIX MOCTAaHOBNEHN B MOPSAAKe
HaZ3opa, 20 maa 2005 rofa oTMEHUA NX 1 0TKa3an B YLOBAETBOPEHUN NCKOBLIX TpebosaHun A.[.NweHkKo.
1 ceHTa6psa 2006 roga CynebHas Konnerns no rpaxxgaHckum nenam BepxoeHoro Cyaa Poccuiickon
depepaummn, pacCMOTPEB AeS10 Mo HaA30pHOM XKanobe A.[l.MuieHKo, 0OTMEHMUIa NOCTaHOB/IEHME
npesmanyma JIeHnHrpanckoro o61acTHOroO Cyga v oCTaBuia B CUJ1e pelleHne cya nepBon MHCTaHLUN 1
onpegeneHne KaccalumoHHON MHCTAHLUMN.

B cBoelt xanobe B KoHcTuTyLMoHHbIN Cya Poccuninckon ®epepaumm A 0. MweHKo NpocMT NpoBepuTh
KOHCTUTYLIMOHHOCTb YacTu nepeon cTaTbk 376 MK Poccunckon ®epepaunmn, B COOTBETCTBUN C KOTOPON
BCTYMNMBLUME B 3aKOHHYIO cuy cyaebHble MOCTaHOBAEHMS, 3@ UCKN0YeHMEM CyAeOHbIX NOCTaHOBAEHNI
Mpe3nanyma BepxosHoro Cyna Poccuiickon ®enepauun, MoryT 6biTb 06>KasloBaHbl B Cy A HaA30PHON
WHCTaHUMW NMLaMK, Y4acTBYOLWMMIK B AeNE, U APYTrMMIN NLAMK, €CAN UX NMpaBa N 3aKOHHbIE UHTEPECHI
HapyLleHbl cyaebHbIMM NOCTAHOBAEHMAMW. 3a8BUTE/b NOaraeT, YTO AaHHasa HOpMa AonycKaeT
ob>xanoBaHve B NopsAAKe Hag30pa AOKHOCTHBLIM IMLOM OpraHa ny6anyHoON BNacTw, ABNSBLUEroCs
CTOPOHON B cnope, cyaebHoro NoCTaHOBAEHNS, BBIHECEHHOIO B MOJIb3Yy FPpa)kAaHWHa, KOTOPOe BCTYNWO B
3aKOHHYIO CUTY U NOONEXUT HEYKOCHUTENbHOMY UCMONHEHWIO, C Lie/Ibl0 er0 OTMEHbI, @ MOTOMY He
COOTBETCTBYET CTaTbaAM 2, 15 (4acTb 2), 17 (4acTb 1), 18, 45 (4acTb 1) 1 46 (YacTb 1) KoHCTUTyuMK
Poccninckon ®degepaunm 1 NPOTUBOPEYNT CTaTbe 2 MeXayHapoaHOro nakTa 0 rpaXXaaHCKnX 1
NOANTUYECKMX NPaBax, @ TakxXe NyHKTY 1 cTaTbu 6 KOHBEHUUM 0 3alLMTe NpaB YenoBeKa N OCHOBHbIX
csobop B ero nHTepnpeTauun EBponenckmm CyioM Mo npaBaM YesoBeKa.

Co ccbinkom Ha NyHKT 3 YacTu BTOopon cTaTbk 377 MK Poccunckon ®epepaunn rpakgaHam
A.B.AHgpusaHoson, [.E.3ayraposy, J1.C.Konoabko, A.A.Macnosy, A..Macnosy, A.l.Macnoson, O.C.Monyno,
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T.®.NonsknHon, ®.®.Yeptoeckomy, A.®.LLUunuHoi n A.B.LLLepbuHMHy 6binmn Bo3BpaLleHbl 6e3 paccMOTpPeHUs
Mo CyLLecTBY nofaHHble nMu B BepxoBHbi Cya Poccninckon ®epepalimm HafL30pHbIE XKaslobbl Ha
BblHECEHHbIE MO FPaXAaHCKUM AenaM C UX y4acTUeM peLleHUs 1 onpefeneHns MMpoBbIX Cyaen v
anenNAUNOHHbIE PELLEHNSA 1 ONPeaeNeHNs PaNoHHbIX CYA0B C yKa3aHMeM Ha HEMOACYAHOCTb »Kanob
BepxosHomy Cyny Poccuiickon ®epepalimu.

o MHeHuto 3asaBUTENEN, MYHKT 3 YacTu BTopon cTaTbmn 377 MK Poccuinckon ®epepauum,
npegycMmaTpuBatoLLimin, 4To B CyaebHyto Konneruio no rpaxaaHckum genam BepxosHoro Cyna Poccuinckon
depepaunm NOAAKTCA HaL30pHbIE Xanobbl (MpeAcTaBAeHNS) Ha MOCTaHOBIEHUS NPE3NANYMa BEPXOBHOIO
cyna pecny6anku, kpaesoro, 061acTHOro AN PaBHOrO M CyAa, U NCKYAIOLWMNA TEM CaMbIM
o6>xKanoBaHve B aHHYI0 HaA30PHYI0 MHCTAHLUMIO peLleHnin 1 onpeaeneHnin MMpPoBbIX CyLen u
anennALMOHHBIX PELLeHNIA 1 onpefenieHnin paoHHbIX CY0B B C/ly4asx 0Tkasa B nctpebosaHun gena
CyZbel BEPXOBHOro cyna pecnybnuku, kpaesoro, 061acTHOro nam pasHoro uM cyna nubo nepenaye
nctpeboBaHHOro Aena Ans pacCMOTPEHMS MO CYLLEeCTBY B CY[ HaA30PHOW MHCTaHLMUW U MOATBEPXKAEHNS
NpaBOMEPHOCTM TAKOr0 0TKasa npefcefaTeneM 3TOro cya, HapyllaeT paBeHCTBO rpakaaH rnpu
peanv3aunn npasa Ha cynebHyio 3almnTy, yManseT npaBo Ha CBOOOAHLIA AOCTYN K NpaBoCyAuio,
NpensaTCTBYET UCMPABNEHMNIO AONYLLEHHbIX CyAebHbIX OWnbBOoK, a MOTOMY HE COOTBETCTBYET CTaTbsM 2, 19
(4actn 1 n 2), 45 (vacTb 1), 46 (yacTb 1), 55 (4acTn 2 n 3) n 126 KoHcTnTyumm Poccniickon degepaunn.
paxnaHam M.-C.A.Abakaposy 1 C.B.lMoHoMapeBoW, HEOAHOKPaTHO 0bpallaBLLIMMCS B CyAbl HAA430PHON
MHCTaHLMK C )xanobamun o nepecmMoTpe B NopsLKe Hag3opa CyaebHbIX NOCTaHOBAEHUI Mo nx aenam, buli1o
0TKa3aHo B nepefaye fen Ansg pacCMOTPEHUS NO CYLWeCTBY B CyA HAA30PHOW MHCTaHLUUN.

Kak yTBepXJaloT 3afBUTeNn, YacTu BTOpas, TpeTba 1 WwecTasa ctaTbu 381, 4yacTb BTOpas CTaTbu 382 u
cTaTbs 383 MK Poccuinckon ®epepaumm, perinameHTupyowme npouesypy pacCMOTPEHUS CyA0M
Ha[30pPHON MHCTAHL MM HaA30PHbIX Xanob 1 uctpeboBaHHbIX Aen, MPenaTCTBYIOT peanv3aLmnm rpaxaaHamm
npasa Ha [OCTYN K CyAy HaA30pHOW MHCTaHLUN N HapYLIAOT rapaHTum cyfebHon 3alnThl, BoITEKaOLWKeE
n3 ctaten 15, 17, 18, 45, 46 (vacTb 1), 47 (vacTb 1), 55 (yactn 2 n 3), 118, 120 n 123 (yacTb 3)
KoHCTUTYyLmMK Poccuinckon denepaumu 1 nyHkTa 1 ctaTby 6 KOHBEHLMUN O 3alLMTe Nnpas YenoBeka u
OCHOBHbIX CB060J, NOCKOJIbKY 3aKpenasioT NpaBo CyAbMW NPUHMMaTh pelleHne o6 oTkase B nctpebosaHuu
[ena, a B cnyvyae nctpeboaHna aena - pelweHne o6 oTKase B nepefaye ero a5 pacCMOTPEHMS Mo
CyLLeCTBY B Cy[ HaA30pHOM MHCTaHUMK 6e3 nposefeHnsa cyaebHoro 3acefiaHus n nccnefoBaHns B MNOSHOM
obbeme maTepnasioB Aena, He B KOJIJIErManbHOM COCTaBe, a e AMHONNYHO, 6e3 BbI30Ba 1 y4acTUs CTOPOH; B
pesysbTaTe - NPY TOM YTO rpakAaHe JuLleHbl NpaBa JIMYHO 0TCTanuBaTb CBOW MNpaBa U 3aKOHHbIE MHTepechl
Ha OCHOBE MPUHLMNA COCTA3ATENbHOCTU Y PaBHOMPABUA CTOPOH - BbIHOCUTCSA, MO CyTU, OKOHYaTe/IbHoe
peleHne, NoATBEPXKAAKOLWEe 3aKOHHOCTb 06XKanyeMbix CyaebHbIX MOCTaHOBAEHWNA.
HeKOHCTUTYLIMOHHOCTb YacTy WwecTon cTaTby 381 1 yacTu BTOpon cTatbu 383 MK Poccunckom
depepaummn 3a9BUTENIN YCMATPUBAIOT TakXKe B TOM, YTO COLAEpPXKaLUMecs B HAX HOPMbI [OMYCKaT
HernpoLeccyanbHy0 AeATeNbHOCTb NpefcefaTeNis BEpXOBHOMO cyaa pecnybnmku, kpaesoro, 061acTHOro
nUnn paBHOro um cypna, Npencenatens BepxosHoro Cyna Poccuiickon ®eaepaumm, 3aMecTuTens
Mpencenatens BepxosHoro Cyna Poccuinckon @enepauun npy peaamsanim umMmn npasa coriiacuTbCs Uan
He COrnacnuTbCs C BbIHECEHHbLIM MO HaA30pHOM Xanobe onpegeneHnem cyabmh 06 oTkase B uctpebosaHmm
nena nnbo 06 oTkase B nepefaye fena ANd PpacCMOTPEHMA MO CYLLECTBY B CyA HaA30PHON UHCTaHL MU,
Kpome Toro, C.B.MoHoMapeBa, a Takxe rpaxaaHe E.FO.OnenHrnkosa n 3.A.CU31KOB NPOCAT NPOBEPUTH
KOHCTUTYUMOHHOCTb cTaTbn 387 MK Poccuinckon Genepaunn, yCTaHaBAMBaOLWEN, YTO OCHOBaHUAMN AJs
OTMEHbl UAN N3MEeHEeHNS CyaebHbIX MOCTaHOBAEHWNIN HUXECTOALWMUX CYA0B B NOPSAKE Haf30pa ABNAOTCA
CyLLeCTBEHHbIE HapyLUEeHNs HOPM MaTepuasbHOro UAN NpoueccyansHoro npasa. 1o MHeHWIO 3asBUTeNeN,
[laHHas CTaTbs B CUJ1y HEONpPeae/IeHHOCTM cogepKallerocs B Heil TepMuHa "CyLLecTBeHHbIe HapyLeHus"
L0MNyCKaeT pa3fiMyHoe NoHMMaHKe ero B NPaBoNpUMeHUTEIbHON NPakTUKe U Kak CneacTsue -
HeorpaHn4YeHHoe yCMOTpeHue Cyabn (Mpefcepatens cyaa) npu pelleHny Bonpoca o HeobxoammocTu
nctpeboBaHUs aena n nepefayn ero 4as pacCMOTPEHMA MO CYLLeCTBY B CyA Haf30PHOM MHCTAHLWK, 4TO
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NPVBOAMT K HapyLLEHWIO NPaBa Fpa)kaaH Ha CrpaBef/IMBOE NMpaBocyane u cyaebHyto 3alunTy CBOMX NpaB U
c8060A4 1 MPOTUBOPEYMT CTaTbaM 46 (4acTb 1) n 55 (YacTun 2 1 3) KoHcTuTyumm Poccuinckon ®epepauun.
KOHCTUTYLMOHHOCTL cTaTbk 389 MK Poccuinckon degepaunn, npegycmaTpuBatowei, 4To Npeacenatens
BepxoBHoro Cyna Poccuinckon ®epepaumm nnm samectutens lNMpeacegatensa BepxosHoro Cyna Poccuinckon
®epepaumm Brnpase BHecTu B Mpe3nanym BepxosHoro Cyna Poccuiickon ®epepalimm MOTUBMPOBAHHOE
npeacTaBieHne 0 NepecMoTpe CcyaebHbIX MOCTAaHOBNEHN B MOPSAKe HaA30pa B Lensx obecnevyeHns
eONHCTBa CyaebHON NPakTUKKU 1 3aKOHHOCTK, ocnapuBaeTcs B 3anpoce KabuHeta Munnctpos Pecnybnmku
TaTapcTaH, obpaTmBerocs B KOHCTUTYUMOHHbIM Cya Poccuinckon ®epepaunm B COOTBETCTBMM CO CTaTbel
125 (nyHKT "a" YacTtun 2) KoHCTUTyumm Poccuinckon ®epepaumm n ctatoben 84 dGenepasibHOr0
KOHCTUTYLIMOHHOIO 3aKoHa "O KoHcTuTyumoHHoM Cyfae Poccuinckon @epepauun”, a Takxe B xanobax OAO
"XakacaHepro", OAO "HuxHekaMckHeTexmuM" u rpaxxgaH N K.Faduatynnmua, H.P.Ir'mnbmMyTanHoBa,
C.N.CaBenbesa u P.M.CaBenbeBoi.

Kak cnegyeT 13 npeacTaB/ieHHbIX MaTepuranos, B Hosbpe 2005 roaa Mpe3nanym BepxosHoro Cyaa
Poccunckon ®egepalim Ha OCHOBaHUM nNpefcTasBneHns 3aMectutens Npencenatens BepxosHoro Cyna
Poccuinckon ®egepaumm oTMeHnn peweHne CasHOropcKoro ropoackoro cyga ot 21 asrycta 2002 roga,
KOTOPbIM BbI1 yCcTaHOBNEH hakT BnageHns OAO "XakacaHepro" Ha npaBe COBCTBEHHOCTU PSAOM
3HepreTnyecknx o6HbEKTOB; CyLJOM KaCCaLMOHHOW MHCTaHLUUM COOTBETCTBYIOLLLEE AeN0 He
paccMaTpMBaoCh, HaA30pHbIe Xanobbl Ha pelleHne Cya NepBo MHCTAHLNUW, Ha OCHOBAHUN KOTOPOro
Bblna ocyLecTBNeHa perncTpauuns npasa cOBCTBEHHOCTM Ha YKa3aHHbIe 06bEeKThl HEABMXUMOCTHU, B
BepxoBHbit Cyn Poccuinckon denepaumm He HanpaBasanMcb. Takxke B nopsiake ctaten 389 MK Poccninckon
depepaunmn 3amectutenem lMNpencenatens BepxosHoro Cyaa Poccuinckon ®epepaumnmn bblan BHECEHBI B
Mpe3ngnym BepxosHoro Cyaa Poccuinckon ®enepauumn npeacTaBieHns 0 NepecMoTpe B NopsaKe Haa3opa
BCTYMMBLUNX B 3aKOHHYIO CNy CyAebHbIX MOCTAHOBMAEHMWI, BIHECEHHBIX MO FPaXKAaHCKMM AeNlaMm C
yyactmem OAO "HmxHekaMckHedTexum", rpaxkaaH N.oK.Maduartynnuda, H.P.f'mnbMyTANHOBA,
C.N.Casenbesa u P.M.CaBenbeBoM.

3asBuTenn yTBepX4atoT, 4To cTaTbhs 389 MK Poccminckon ®epepaum He COOTBETCTBYET
obLwenpr3HaHHbIM NPUHLMNAM 1 HOPMaM MeXAyHapo4HOro npasa o0 CrpaBeaMBOM NPaBoOCYanN U
BbITEKAOLWMM 13 KOHBEHLMW O 3alLNTE NPaB YesIoBEKA U OCHOBHbLIX CBODOA MeXXAYyHapOoAHO-NPaBOBbLIM
obaszaTenscTBam Poccuinckon ®epepaumm, a Takxe ctaTbsam 2, 4 (4actb 2), 10, 15 (vacTb 2), 18, 19 (YacTb
2), 21, 46 (yacTb 1), 47 (vacTtb 1), 55 (4acTn 2 1 3), 94, 118, 120 (yacTb 1) n 126 KoHCTUTyuLMn Poccninckon
depnepaumm, NOCKObKY NPeAoCTaBASET YKa3aHHbIM B HEWM J0JKHOCTHbLIM JILI@M HeOor paHUYeHHoe
npoueccyalibHbiIM CPOKOM MpaBo BHOCKTL B lNpe3ngnym BepxosHoro Cyna Poccuiickon ®egepaumm
npeacTaBAeHNs 0 MePeCMOTPE BCTYMMBLUMX B 3aKOHHYIO CUy CyaebHbIX MOCTaHOBAEHWI B NOpsaaKe
HaZ30pa - BHE 3aBUCUMOCTM OT HaM4YMs HaA30pHOM Xanobbl (MpeacTaBneHuns) nuua, 3auHTepecoBaHHOro
B TaKOM MepecMoTpe, Mpu OTCYTCTBUM YCTAHOBMIEHHLIX 3aKOHOM npoueayp u 6e3 cobniogerHns obuero
WHCTaHUMOHHOI0 Nopsaka BHECEHNS HaA30pHbIX 0bpaLleHnin, Npy TOM YTO NpeayCcMOTPEeHHOEe AaHHON
CTaTbel 0CHOBaHWe /19 BHECEHNA NPEeACTaBAeHNs He 0TBeYaeT 06LEeNpaBOBOMY KPUTEPUIO ACHOCTU ©
HeABYCMbIC/IEHHOCTW NPaBOBON HOPMbI. HafeneHne NoJIHOMOYMEM BHOCUTL NpefcTaBneHne B Npesngnym
BepxosHoro Cyaa Poccunckon ®egepaumm nuu, 3aHMMaloLWmMX BbICLUNE OOJHKHOCTM B CUCTEMe CyaoB obuien
topucamkumm - Npepcenatens BepxosHoro Cyaa Poccninckon denepaumm n 3amectutenen MNpepcenatens
BepxosHoro Cyaa Poccunckon ®epepaumm, ABASIOLWNXCA K TOMY e yneHamu Mpe3ngnyMa BepxoBHOro
Cyna Poccunckon ®epnepauny, NPOTUBOPEYNT, MO MHEHNIO 3asBUTENEN, MPUHUMNaM 6ecnprucTpacTHOCTH,
He3aBUCMMOCTU 1 CNPaBeLINBOCTY NPaBoOCy ANS.

1.2. Mpe3nanym MeH3eHCKOro 061acTHOro cyda, OTKJOHMB 3asBAEHHbIN rpaXKaaHUHOM 3.A.CM3MKOBbIM
0TBOJ BCEMY COCTaBy CyAa, NocTaHoBAeHneM oT 22 anpensa 2005 roga oTMeHW anensiauMoHHOe peLleHune
XKenesHogopoXXHOro panoHHOro cyaa ropoaa MNexHsbl, KOTopbIM OblAN YA0BAETBOPEHbI UCKOBbIE
TpeboBaHua 3.A.C3KOBa O B3bICKaHUK B €ro nosb3y ¢ rpaxxaaH M.6.bypmuctposon n HO.B.)KykoBol
e)XXeMeCAYHbIX MPOLLEeHTOB N0 AOr0BOPY 3alMa, U HanpaBWa AeN10 Ha HOBOE PacCMOTPEHME B CY A,
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anennsUnoHHON MHCTaHUMK. Han3opHas xanoba 3.A.CnsnkoBa B BepxoBHbiii Cya Poccuiickon denepaunn
Ha JaHHOe NoCTaHoBJIEHMe onpeaeneHnem cynon BepxosHoro Cyga Poccunckon denepaLuinin Co CCbIIKON
Ha NpeanncaHns NyHKToB 1 1 3 yacTum BTOpon cTaTbn 377 MK Poccuinckon ®epepaumm boina emy
BO3BpalleHa 6e3 paccMOTPEHMSA NO CYLLIECTBY Kak HenoacyaHas BepxosHomy Cyny Poccuiickon
®epepaumn. 12 aBrycta 2005 roga XenesHo40pOXXHbIN paloHHbIN cya ropoaa MeH3bl ocTaBun 6e3
yaoBneTBopeHus xanoby 3.A.C131MKoBa Ha onpeaesieHne MMpoBOro cyabk cyaebHoro ydactka N 2,
KOTOPbIM Ha OCHOBaHWM YacTu nepBon ctatbk 112 MK Poccuinckon ®epepauy 0TBETYMKAM MO €ro UCKY -
M.B.BypmuctpoBon n K0.B.)KykoBoi 6bis1 BOCCTaHOBJIEH MPOMYLLEHHbIN CPOK Ha MoJady anennsLuuoHHON
»Xanobbl.

OcnapwvBas Hapagy C APYruMmn rpaxkKaaHaMu - 3asBUTENAMI N0 HACTOALLEMY Aey KOHCTUTYLNOHHOCTb
NyHKTa 3 YacTu BTOpon cTaTbm 377 MK Poccminckon ®egepaumnm, 3as9BMTENb CCbIIAETCS Ha TO, YTO
cofepXallasncs B HEM HOpMa nwnna ero npasa o6xanosatb B CyaebHy0 KONNermto no rpaxx 4aHCKum
nenam BepxosHoro Cyga Poccninckon ®degepaunm NoCTaHOBEHME npe3nanyma 061acTHOro cyaa,
NpuHATOE No Aeny, NoACYyAHOMY MUPOBOMY Cyabe. Mexay TeM JaHHas HopMa He yCTaHaB/IMBaeT KaKux-
MB0 NCKKOYEHNI B OTHOLWEHMW 06)KaIoBaHUS Taknux NOCTaHOBAEHWI. [IpoBEPKa »Ke 3aKOHHOCTU
onpenenenHns cyabn BepxosHoro Cyaa Poccuinckon depepauum, BO3BPATUBLUENO HaA30pHYIO Xafloby
3.A.Cn31KoBa Ha NoCTaHOBNAeHMe npe3uguyma MNeHseHckoro obnacTHoro cyaa 6e3 paccMoTpeHus no
CYLLLEeCTBY, HE BXOAMT B MNosIHOMO4YMA KoHCTuTyumnoHHoro Cyaa Poccuinckon ®egepauum, Kak OHK
onpeneneHsl B cTaTtbe 125 KoHcTuTyuun Poccuinckon depepaunn n ctatbe 3 PefepanbHOro
KOHCTUTYLIMOHHOI0 3akoHa "O KoHcTuTyumoHHom Cyae Poccuinckon ®egepauun’.

Kpome Toro, 3asBuTesib NosaraeT, YTO ero KOHCTUTYLMOHHbIE NpaBa HapyLalTCA NyHKTOM 3 YacTu
nepsow cTaTby 16 1 ab3auem nepBbiM YacTn BTopon cTaTbm 20 MK Poccuinckon ®epepalimm, NOCKObKY
YCTAHOBJ/IEHHbIV UMW MOPSA0K Pa3peLleHns XoaaTancTBa CTOPOHbl 06 0TBOAE Cyael (B AaHHOM Cly4ae -
4yfieHoB npe3unamnyma NMeH3eHcKoro 061acTHOMO Cya), a MMEHHO peLleHre 3TUM e COCTaBOM Cya Bornpoca
00 OTCYTCTBUMN 0BCTOATENLCTB, Bbi3bIBAOLLNX COMHEHME B 0O BEKTUBHOCTU 1 6ECNPUCTPACTHOCTU Cy e,
Nno3BoJiIseT HEMOTMBUPOBAHHO OTK/OHATb OTBOJ, 3asBJIEHHbIN COCTaBy Cyaa. Mexay TeM, Kak
HeOL4HOKPATHO YKa3biBaa KOHCTUTYUMoHHbIA Cyn Poccuinckon ®efepaumm, BBeAeHNE 3aKOHO4aTenem
WHCTUTYTa OTBOAa CyHen HanpaB/ieHO Ha peannsauunio npegnucaHnin KoHCTUTyumMm Poccuinckom
depepaumm (cTaTbs 46, 4acTb 1; cTaTbs 120, 4acTb 1; cTaTbd 123, 4acTb 3) n KOHBEHLMM 0 3aLiuTe Npas
4yesloBeKa 1 OCHOBHbIX CBOBOA (CTaTba 6) 0 NpaBe Ha CyaebHyio 3alWnTy HE3aBUCMMBIM 1 BeCnpucTpacTHLIM
CyZOM, CO3AaHHbIM Ha OCHOBaHUW 3aKOHA, KOTOPas rapaHTUPYETCs TakXXe BCel COBOKYMHOCTbLIO
rpakAaHCKO-NpoLeccyasbHbIX CPeACTB U npouenyp. B 4aCcTHOCTM, KOHTPOb 3a 06BEKTUBHOCTbIO 1
6ecnpuncTpacTHOCTLIO MpU pa3pelleHnn gena obecnevymBaeTCs B BbILWECTOAWMNX CYyAeOHbIX MHCTaHLMSAX,
KOTOpble MPW BbIBAEHNN OCHOBAHWUIA A5 OTMEHbI CyAe6HbIX MOCTaHOBAEHNA HXXECTOALLNX CYA0B AOJIKHbI
NCXOANTb U3 KOHCTUTYLMOHHbIX N 06LLENPU3HAHHBIX MEXAYHAPOLHO-NPaBOBbLIX MPUHLMMOB MPaBoCyaAnNs U -
B cmny ctatbm 15 (Yactn 1 n 4) KoHcTuTtyuumn Poccuinckon ®egepaumm n ctatbi 11 MK Poccuiickon
depfepaumm - MPUMEHATb UX HENOCPELACTBEHHO.

HeKOHCTUTYUNOHHOCTb cTaTby 112 ITIK Poccuinickon ®epepaumm 3.A.CM3MKOB yCMaTpMBaeT B TOM, Y4TO OHa
[AOMNYyCKaeT BO3MOXHOCTb MPOU3BO/IbHON0 BOCCTAaHOB/IEHNS MPOMYLLEHHOrO CPOKa NoAayn anennsunoHHoOM
»Kanobbl Ha peLleHne MUPOBOro Cyabn. Mexxay TeM AaHHaa CTaTbs TakXKe HanpaB/ieHa Ha pacllnpeHne
rapaHTuin cyfebHon 3almThl NpaB 1 3aKOHHbLIX MHTEPECOB YYaCTHMKOB rPpaXKAaHCKOro Cy0NpoOn3BOLCTBa.
OTcyTCTBME B HEW NepeyvHsa OCHOBAHWUN A5 BOCCTAHOBEHUS MNPONYLEHHOro Cpoka Ha nodady Hag30pHON
»Kanobbl 3aMHTEPECOBAHHLIMY IMLLAMW HE 03HAYaEeT, BONPEKN YTBEPXKAEHMWIO 3aA9BUTENS, HalM4Me y cyaa
HeorpaHMYeHHbIX AUCKPELMOHHbIX MOJIHOMOYNIA, MOCKOJIbKY CYy A, MPU3HaBas T€ UAN NHble MPUYUHBI
YBaXUTENbHbIMU, PELLaeT 3TOT BOMPOC - B Npefenax NpefoCTaBNeHHON eMy 3aKOHOM CBOBOAbLI YCMOTPEHMUS
- C y4eTOM BCex 06CToATeNbCTB KOHKPETHOro Aena.

Kpome Toro, Hu cTaTbsa 112 MK Poccuiickonn ®egepaunn, HA NYHKT 3 4aCTy NepBoi cTaTbn 16 1 ab3ay
nepBbIi YacTu BTOPON cTaTbk 20 faHHOro Kogekca He MOryT NpuMeHaTbCs 6e3 yyeTa NyHKTa 5 YacTu
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NnepBoOW ero CTaTby 225, 3aKPenasioWEero B Ka4eCTBe 0AHOM0 13 00LWnx TpeboBaHUA, NpeabABASEMbIX K
cofepXaHuto onpefeneHns cyaa, 0643aTeNbHOCTb YKa3aHUs MOTUBOB, MO KOTOPLIM CyA NpULLEN K CBOUM
BbIBOAAM. DTN 3aKOHOMOJ/I0XKEHMNSA, pacCMaTPUBaEMble B CUCTEMHOWN CBA3U, HE MO3BOASIOT CyAy Mpu
pa3peLueHny Bonpocos 06 0TBOAE Cyaeit, BOCCTaHOBIEHUM NPOMNYLLEHHOMO NPOLECCYaNbHOMO CPOoKa
MFHOPMPOBATb WM NPOU3BOJILHO OTK/IOHATHL A0BOAbI 3afBIEHNS UM XO4aTalCTBa, He NPUBOAS
(hakTnyeckme 1 NpaBoBble MOTUBbI OTKa3a B UX yLOBNIETBOPEHUN, U, C/Ief0BATENbHO, BBIHOCUTb
COOTBETCTBYOLLEee onpeaenieHne 6e3 paccMOTpeHNs B MOAHOM 06beMe U OLLeHKMN NPUBOAMMBIX LOBOAOB,
6e3 yKa3zaHMsa Ha KOHKPEeTHblE OCHOBaHUSA, MO KOTOPbLIM T€ WK MHble OBOAbI OTBepraiTcs mbo
NPVHUMAIOTCSA BO BHUMaHMeE, a Takxe 6e3 CCbIIoK Ha COOTBETCTBYIOLMNE HOPMbl MaTEPUANLHOMO U
npoLieccyalsibHoro rnpasa.

YT0 KacaeTCs yTBEP)KAEHUNS 3a9BUTENSA O HApPYLIEeHUN NpuHLUMNa 6ecnpncTpacTHOCTH Cyaa
HEMOTVBUPOBAHHBIM, C €r0 TOYKUN 3PEHMS, 0TKa30M B YA0BIETBOPEHMMN X0A4aTalncTBa 06 0TBOAE COCTaBa
cyna v HeoboCHOBaHHbLIM BOCCTAHOB/IEHMEM MPOMNYLLEHHOR0 OTBETHYNKOM CPOKa NoAayun anennsaunoHHoNn
»Kanobbl Ha peLleHne MUPOBOro CyAbW, TO 3TOT BOMPOC, KakK MOAJEXKALLNA Pa3peLIEHNO Ha OCHOBE
YCTaHOB/IEHMSA N NCCef0BaHMA (haKTU4eCckKnx 06CcToAaTeNbCTB Aefa, OTHOCUTCSA K KOMNETEHLUN CyL0B
o6LLen IPUCANKLAN N HE MOXKET BbITb PACCMOTPEH B MOPSAAKE KOHCTUTYLMOHHOMO CYyA0NPON3BOACTBA.
IpaxxpaHka T.®.MonsgkuHa, Takxe ocnapusatoLlas KOHCTUTYLMOHHOCTb NYHKTa 3 4acTu BTOPOW CTaTbu 377
MK Poccuinckon ®epepauum, KpOMe TOro, yTBEpP)KAAeT, YTo CTaTbs 336, Kak NpensTCTBYyOW AN
06>XKanoBaHMIO peLIeHns MUPOBOro CyAbM B CYL KacCalMOHHOW MHCTaHLUM, HApyLLAeT ee NpaBo Ha
cynebHyto 3awmTy. Mexay Tem, CornacHo npaBoBoi no3uuumn KoHcTuTyumoHHoro Cyaa Poccuinckon
®epepalimm, 3aKoHoJaTesIbHOE peryJsivpoBaHmne nepecMoTpa He BCTYMUBLUMX B 3aKOHHYIO CUJTy peLleHunn
MWPOBOro CyAbW, B COOTBETCTBUM C KOTOPbLIM Takon NepecMoTp NPonu3BOAUTCA PaOHHLIMK CyAaMu B
anennsaunNoOHHOM NopsaaKe, NpUYeM panoHHbIE Cybl pacCMaTPUBAIOTCA 3aKOHOAATEIeM B Ka4ecTBe BTOPON
CcyLebHOM NHCTaHUMK (KaK 1 CyAbl, OCYLLeCTBAAIOLME NEPECMOTP B KaCCaLMOHHOM MOPSALKE peLleHunn
WHbIX CYA0B NEepBOV MHCTaHLMUN), KOHCTUTYLMOHHbIE NpaBa rpax4aH He HapylwaeT (onpeaeneHns ot 15
mas 2002 roga N 110-0, ot 20 okTs6psa 2005 roga N 359-0O n ap.).

IpaxgaHka P.M.CaBenbeBa nomumo ctatbmn 389 MK Poccuinckon Gepepauumn ocnapuBaeT Haxoasawmecs,
Mo ee MHEHWI0, BO B3aMMOCBS3U C AaHHOW CTaTbel NoN0XKeHNs ab3aLeB BTOPOro, TPETLEro U YeTBEPTOro
ero ctatbk 380, NnpeayCcMaTpMBalOLLEN CyYan BO3BPaLLEHNA Cyabei HaA30pHOW anobbl (MpeacTaBieHuns)
6e3 paccMoTpeHns No cyuecTBy. OQHAKO 3TW NOJIOXKEHMNSA B feNe C Y4aCTUEM 3asBUTENbHULbI He
NPUMEHANNCh, MOCKONbKY HaA30pHbIE XKanobbl nan NnpeacTaBaeHNs NPOKYpPopa Ha COCTOSABLUMECS MO 3TOMY
neny cynebHble noctaHoBneHus B Mpesnanym BepxosHoro Cyna Poccuiickon depepalin He nofaBasnuch.
YTo KacaeTCs Takxe 0CrnapuBaeMoro 3asBUTENbHULEN NO0XeHNS ab3ala YeTBEPTOro YaCTu TPeTbeNn
cTaTbh 382 MK Poccuinckon depepaumm, To camo no cebe gaHHOE NOMOXKEHUE, COrNacHO KOTOPOMY Aeo,
nepenaHHoe B lNpe3ngnym BepxosHoro Cyna Poccuinckon ®epepaumm, pacCMaTpmBaeTCs AaHHON
HaZ30pHOW NHCTaHUMen He Bonee 4eM YeThipe MecsLa, He MOXXET pacLleHMBaTLCA Kak HapyLuatLlee
Kakmne-nnbo KOHCTUTYLMOHHbIE MpaBa U CBOOOAbI FPpaXkaaH.

IpakgaHuH M.-C.A.ABakapoB MPOCKT MNPOBEPUTL KOHCTUTYLMOHHOCTb YacTu NaTon cTtaTbn 381 MK
Poccuinckon ®enepaumm, npeaycMaTpuBaloLLEN, 4TO B C/lyvae 0TKasa B uctpebosaHnn gena xanoba, a
Takxe Konun 06>xanyembix CyaebHbIX MOCTaHOBAEHWIN OCTAKOTCA B CyAe HaA30PHON UHCTAHLMKM, Ha TOM
OCHOBAHWW, 4TO BCNEACTBME HEBO3BPALLEHUS KONUIA CyaebHbIX NOCTaHOBEHUN CyLLECTBEHHO
3aTPyAHAETCA, @ UHOrAa CTaHOBUTCS HEBO3MOXKHOWN, KakK OH NoJsiaraeT, peaav3aumns npasa Ha AOCTYN K
CyZly Haf30pHOM MHCTaHLUUW. ITO YTBEPXKLAEHNE HE MOXET BbiTb MPU3HAaHO 060CHOBAHHLIM, MOCKO/IbKY
CTOPOHbI 1 X NPeACTaBMTENN BO BCAKOM C/ly4Yae UMELOT MpaBo NMOBTOPHOIO MNOyYeHUA KOMUIN CyaebHbIxX
peLleHn, NPUHATBIX Mo UX Aeny, Npu YC0BWK yiaTbl yCTaHOBEHHOW rocyjapCTBEHHON NOLNHBI
(ctaTba 333-19 Hanorosoro kofekca Poccuinckon depepauun).

pakgaHka E.KO.OnenHunkoBsa Hapagy co ctaTeen 387 MK Poccunckon ®egepauumn ocnapmsBaeT
KOHCTUTYLIMOHHOCTb ero cTaTbk 388, ycTaHaBnuMBatoLwen TpeboBaHNA K COLEPXKaHWI0 ONpeaeneHns nim
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NMOCTaHOBMIEHUS CyAa HAaA30PHOW MHCTaHUUN. Mexay TeM Aeno 3aaBUTeNbHULbI 415 PaCCMOTPEHUS Mo
CyLLecTBY B CyA HaA30PHOW UHCTaAHUUWN He nepefaBasiochb, U JOKYMEeHTbl, NOATBEPXXAatoLWwune, YTo JaHHas
CTaTbs MPUMEHEHA AW NOLNIEXMNT NPUMEHEHNIO B €e fefNle, He NpeACTaB/eHb!.

1.3. B cooTBeTCTBUMN CO CTaTbaMU 74, 96 n 97 GefepasibHOrO KOHCTUTYLIMOHHOMO 3akoHa "0
KoHcTuTyumoHHoM Cyae Poccuiickon Pepepaunn” KOHCTUTYLMOHHbIN Cya Poccuinckon depepaunn
NPVHUMAET NOCTAHOBIEHNS TOLKO MO NPEeAMETY, yKa3aHHOMY B 06paLLEeHNN, N TONbKO B OTHOLLEHWMN TOW
4aCcTU aKTa, KOHCTUTYLMOHHOCTb KOTOPOW 3asBMTENEM NOLABEPraeTCs COMHEHUIO, U MPOBEPSeT Mo
»KanobaM rpaxkgaH Ha HapyLlUeHNe KOHCTUTYLIMOHHBIX NpaB U cBO60A KOHCTUTYLMOHHOCTb 3aKOHa WK
OTAENbHbIX Er0 NOJIOXKEHUN, SBASIOWLMXCSA NpeaMeToM 0bpalleHns, NLb B TOW YaCTW, B KaKol OHU Bbiin
NPVYMEHEHbI B fefie 3a8BMTeNd 1 3aTparnBatoT ero npasa u ceobogbl.

MOCKONIbKY B 4aCTW, KacaroLencs NpoBeEPKN KOHCTUTYLIMOHHOCTYM MOSIOXKEHWI NYHKTa 3 4acTu NepBou
CTaTbk 16, ab3ala nepBoro 4acTu BTOpon cTaTbn 20, cTaTen 112 1 336, ab3aLieB BTOPOro, TPETHENO 1
4yeTBepToro cTaTby 380, YacTu nNATOM cTaThh 381, ab3aLla YETBEPTOro YacTu TpeTbel CTaTbh 382 1 CcTaTbh
388 I'MK Poccumnckon depepauun, xanobel 0CNaprBaloWwMX YKasaHHbIe HOPMbI 3adBUTeNen He MOTyT ObiTh
Npu3HaHbl 4OMYCTUMbIMMK, NPOM3BOACTBO MO HAM B 3TOW YaCTU B COOTBETCTBUMN C MYHKTOM 2 HaCTu NepBOn
cTaTbh 43 n cTaTben 68 OefepasibHOrO0 KOHCTUTYLMOHHOMO 3akKoHa "O KoHCTMTyumnoHHoM Cyge
Poccuiickon ®efepaLmn” NoANEXUT NpekpaLLeHuio.

Taknm obpa3om, npegmMeToM paccMoTpeHns KoHCcTuTyumoHHoro Cyaa Poccuinckon ®enepauum no
HacToALEMY [eny SABAATCS clefyowme B3aMMoCBsA3aHHble HOpMaTUBHbIE NOJIOXKEeHNUS ['pax AaHCKOro
npoLeccyasbHOro kogekca Poccuinckon ®egepaumm, peryampyowme nepecmoTp BCTYNUBLUNX B 3aKOHHYIO
cuny cyaebHbix MOCTaHOBAEHMI B NOPSAAKE Had3opa:

YacTb nepBas cTaTby 376, NpefycMaTpUBatoLLas BO3MOXHOCTb 06)kasioBaHUS B Cy[ HaA30PHOM MHCTaHLMN
BCTYMMBLUMX B 3aKOHHYIO CUNy CyAebHbIX MOCTAHOBNEHMWI, 3@ UCKOYEHNEM CyAebHbIX MOCTaHOBNEHNIA
Mpe3ngnyma BepxosHoro Cyaa Poccuiickon ®depepaumn, amuamm, y4aCcTBYOLWUMN B Aene, 1 ApyruMu
JiMLamn, ecyiv nx NpaBa U 3aKOHHbIE MHTepeChl HapyLLeHbl CyaebHbIMWM NOCTaHOBAEHNAMN;

NYHKT 3 4acTu BTOPON cTaTbu 377 - B 4acTU, HE AOMyCKatoLen obxxanoBaHne B NopsaKe Hag3opa
cynebHbIX NpMKa3oB, PeLIeHNn n onpeaeneHnii MMPOBbLIX CYyAEN U anennAUNOHHbIX PELLEHNI 1
onpeneneHnin panoHHbIx cyaos B CyaebHyto Koneruio no rpaxaaHckum genam BepxosHoro Cyaa
Poccuiickon ®efepalimmn B Ciay4dasx, Korga Cyabein BepXoBHOro cyaa pecnybnmku, kpaesoro, 061acTHOro
WA PaBHOTO UM CyAda BblHECEHO onpeaeneHne 06 oTkase B ucTpeboBaHMK fena No Hag30pHON xanobe
(NpencTaBneHMIO) Ha yKa3aHHbIe cyaebHble NocTaHoBAeHNS NMbo onpedeneHne o6 oTKase B nepenaye
Aena ons pacCMOTPEHUA MO CyLWeCcTBY B CYA HaA30PHOM MHCTAHLMKW U MPaBOMEPHOCTb TaKoro 0TKasa
noATBepXAeHa npefcefaTtesieM COOTBETCTBYIOWEr0 CYAa;

YyacTu BTOpas 1 TpeTbsa cTaTbn 381 1 YacTb BTOpas cTaTbU 382, perynupytoLme nopsook pacCMoTpeHUs
CyObel Ha30pHOM Xanobbl (MpeacTaBneHuns), a Takxke aen, nCTpeboBaHHbIX B Cy[ Haf30PHON MHCTaHLWK,
1 NpeaycMaTpurBaloLLme nNpaBo Cyby NO pe3ynbTaTaM pacCMOTPEHUSA HAA30PHON Xaobbl
(MpencTaBneHUs) BEIHECTK onpeaeneHne 06 nctpeboBaHUN Aena U3 HUKECTOSILLEro Cyaa, eCiv UMeTCS
COMHEHWA B 3aKOHHOCTK cyaebHoro noctaHosneHms, nnbo 06 oTkaze B nctpebosaHnn nena, ecnim
N3/10)KEHHbIE B )Kanobe nnn npeacTtaBieHnmn LOBOLbI B COOTBETCTBUN C (hefepasibHbIM 3aKOHOM He MOryT
noBJsieYb 3a CoBOM BO3MOXKHOCTb OTMeHbI CyAebHOro NocTaHOBAEHMS, @ MO pe3ynbTaTaM PacCMOTPEHUS
nena, nctpebosaHHOro B Cya Haf30PHOW MHCTaHLUUWK, - BEIHECTY ONpeAeNieHne 0 nepefaye fena ans
PacCMOTPEHNA MO CYLLECTBY B CyZ HaA30pHOM MHCTaHLUMK unn 06 0TKase B TaKOW Nepefave;

YyacCTb WecTada cTtaTbl 381 1 YacTb BTOpas cTaTbk 383, NnpegycMaTpuBatolne npaso npeacenatens
BEPXOBHOr0 cyfa pecnybavku, Kpaesoro, 06,1acTHOro Uan paBHoro nm cya, Npeacenatens BepxoBHoro
Cyna Poccunckon ®epnepaumm, 3amectutens Npepcenatens BepxosHoro Cyna Poccuiickon depepaunm He
COrnacuTbCs C onpefeneHmemM cyabm 06 oTkase B uctpebosaHun fena nnm ob oTkase B nepefade fena ong
PacCMOTPEHNA MO CYLLECTBY B CY[ HaA30PHOM MHCTaHLMM U BLIHECTU CBOE onpeneneHme o6 nctpebosaHum
[ena, 0 nepefaye fena Ang pacCMOTPEHUS MO CyLWeCTBY B CyA HaA30PHOW MHCTaHLUNK;
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CTaTbsa 387, yCTaHaBAMBalOLLLAA OCHOBAHUS AN OTMEHbI MW N3MEHEHNS CyaebHbIX MOCTaHOBAEHWA
HUXXEeCTOSALWMUX CY0B B MOPSAAKE Haa30pa;

cTaTbs 389, HagendAwowas MNpencenatena BepxosHoro Cyaa Poccunckon ®epepaumm, 3aMectutens
Mpencenatens BepxosHoro Cyaa Poccuinckon ®enepauun npaBoM BHeceHUs B Mpe3ngnym BepxoBHOro
Cyna Poccunckon ®egepalmm MOTUBMPOBAHHbLIX MPeACTaBAEHNIN 0 MepecMoTpe cyaebHbiX NOCTaHOBIEHUN
B NMopsaKe Haa3opa B Lesnax obecnevyeHns eaMHCTBa CyaebHOM NMPaKTUKM U 3aKOHHOCTN.

2. CornacHo KoHCcTuTyumm Poccuinckon ®depepaunm npaBo Ha cyaebHyio 3alimTy U 4OCTYN K NPaBoOCyANtO
OTHOCMTCS K OCHOBHBLIM HEOTHY)KIaeMbIM NpaBaM 1 cBoboAaM YeNloBEKA N OOHOBPEMEHHO BbICTYNaeT
rapaHTuWen Bcex Apyrux npas 1 cBo60f, OHO MPU3HAETCA U rapaHTUPYETCA COrflacHoO obLenpusHaHHbIM
NPMHLMNAM N HOpMaM MeXAyHapoAHoro npasa (ctatbu 17 1 18; cTaThs 46, 4acTn 1 n 2; cTaTha 52).

M3 npuBeAeHHbIX KOHCTUTYLMOHHbIX MOJIOXEHMWI BO B3aUMOCBA3M CO CTaTbeln 14 MexxayHapo4HOro nakta o
rpaXkAaHCKUX 1 NOANTUYECKMX NPaBax N CTaTbel 6 KOHBEHLMW O 3alLMTe NPaB Yesl0BEKA U OCHOBHbIX
cBobop cnenyeT, YTO NPaBOCYANE Kak TakoOBOE A0JHKHO obecneynBaTb 3h(EKTNBHOE BOCCTAHOBNIEHNE B
npaBax 1 0TBeYaTb TpeboBaHNAM CNpaBeaIBOCTHU.

2.1. B cuny ctaTtby 15 (YacTb 4) KoHCcTUTyumm Poccninckon depepaumn obLienpusHaHHbie MPUHLMMbI W
HOPMbl MEXYHapPO4HOr0 NpaBa 1 MeXxayHapoaHble AoroBopsl Poccuinckon ®epepalumm SBsOTCS
COCTABHOW YacTblo €e MPaBOBOWN CUCTEMbI, MPUYEM MeXAYHapOoLHbIN forosop Poccuinckon ®epepaumm
UMeeT NpuopuTeT nepes 3aKOHOM MPU HANYUN KOSUTN3UN MEXAY HUMN.

PaTndguumpys KoHBeHLMIO 0 3aLLMTEe NpaB YesIoBEKa M OCHOBHLIX cBo6oA, Poccuinckaa Genepauus
npusHana topucamnkumio EBponenckoro Cyaa no npaesam Yenoeka obs3aTesibHON MO BONPOCaM TOJIKOBaHNSA
1 NpuMeHeHns KoHBeHUMW 1 MpOTOKOIOB K HEW B CyYasx npeanosiaraeMoro HapylieHus Poccuinckonm
depnepaumen NoSOXKEHNN 3TUX AOrOBOPHLIX akToB (PeaepasibHblin 3akoH oT 30 mapTa 1998 roga N 54-03).
Takum 06pa3oM, Kak 1 KOHBEHLMA 0 3allKTe NpaB YenoBeKa M OCHOBHLIX cB0B0A, pelueHns EBponelickoro
CyAna no npaBaM YesloBeKa - B TOW 4acTu, B KAKOW NMU, UCXoas M3 06LLenpru3HaHHbIX MPUHLMMOB 1 HOPM
MeXAYHapo4HOro npasa, fLaeTcsa TOJIKOBaHME COAep)XaHNA 3aKpeneHHblX B KoHBeHL MM npas 1 csobog,
BKJ1tOYAsA NpaBO Ha AOCTYM K Cydy W CpaBeaIMBOE NPaBoCyane, - ABJASIOTCA COCTaBHOMN YacTbio
POCCMICKOM MPaBOBOWN CUCTEMBI, @ MOTOMY LOJ/DKHbI Y4MThIBaTbCS (pefepanbHbiM 3aKoOHOAATENEM NPU
perynnpoBaHun obLLEeCTBEHHbIX OTHOLLIEHWIA U NPaBONPUMEHUTENbHBIMU OPraHaMu Npu NPUMeEHEHUN
COOTBETCTBYIOLNX HOPM MpaBa.

2.2. PackpblBas KOHCTUTYLIMOHHOE CoAep)kaHne npaBa Ha cynebHyto 3awmTy, KOHCTUTYLMOHHbIA Cya
Poccuinckon ®epepalmn Belpa3nn cnegytoline npaBoBbie NO3NULNN: OTCYTCTBME BO3MOXKHOCTY
nepecMoTpPeTb OLMO0YHBIA CyaebHbI aKT He COrnacyeTcs C YHUBepCalibHbIM B CYL0MPON3BOACTBE
TpeboBaHneM 3hHeKTMBHOro BOCCTAHOB/IEHNSA B NpaBax NoCpeACcTBOM NPaBOCYyANS, OTBEYAIOLLEr0
TpeboBaHMAM CNpaBeaNBOCTU, yManseT U OrpaHNYMBaeT AaHHOE NMpaBo; B paMKax OCyLLeCTBAEHNS
cynebHon 3awuThl NpaB 1 cBobo BO3MOXKHO 06)KanoBaHme B Cy[ peLleHnin n oencTeuin (6e3nencTens)
MobbIX rocyfapCTBEHHbIX OPraHoB, BKAYasa cyaebHble (mocTaHoBAeHMs OT 2 deBpans 1996 roga N 4-M no
JleSly 0 MPOBEPKE KOHCTUTYLIMOHHOCTW nonoxeHun ctaten 371, 374 n 384 YNK PCOCP, ot 3 deBpans 1998
roga N 5-1 no geny o NnpoBepke KOHCTUTYLIMOHHOCTW NosioxeHun ctaten 180, 181, 187 n 192 AMNK
Poccuinckon ®egepaumm n ap.).

[apaHTUpPYys KaX4oMy NnpaBo Ha cyaebHyto 3almnTy ero npas 1 cBobon 1 Ha cynebHoe obxanoBaHue
peLleHnin OpraHoB rocyapCTBEHHOW BNacTU, B TOM Yyucse cyaebHon, KoHCTUTyuus Poccninckonm
depepaunm HEMOCPEACTBEHHO HE 3aKpeniseT Nopsaaok cyaebHON NpoBEPKK peLleHnn Cya0B No Xanobam
3aMHTEPECOBaHHbIX JIML, - TAKOW NOPSAAOK onpeaenseTca denepasibHbiM 3aKOHOM Ha OCHOBE KOHCTUTYL UK
Poccninckon ®epepaunn. GenepasibHblil 3aKOHOAATEb, MPEAesbl YCMOTPEHNS KOTOPOro npu
YCTAHOB/IEHUN CMCTEMbI CyAebHbIX MHCTaHLWIA, NOCAel0BaTEIbLHOCTY 1 NMpouenypbl 06>xanosaHus,
OCHOBaHWI 415 OTMEHbI NN U3MEHEHNSA CyaebHbIX MOCTaHOBAEHN BbILLECTOALWMMN CYAaMu, MOAHOMOYNIA
CY[O0B BbILLECTOALNX UHCTAHLMIA 4OCTATOYHO LWMPOKKW, BO BCAKOM Clyyae AO/KEH OCYLLEeCTBASATh
COOTBETCTBYIOLLEE PEryANPOBaHNE NCXOOSA U3 KOHCTUTYLIMOHHbBIX LeNen U LeHHoCcTeln, obenprnsHaHHbIX
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NPVHLMMNOB 1 HOPM MeXAYHapOLHOro npaBa U MeXAyHapoaHbIX 0653aTenscTB Poccuinckon Gegepauum u
obecneymBaTb NpoLeccyasbHble rapaHTUM MLaM, Y4aCTBYOWMM B Aene.

3. B uensx cozgaHmsa MexaHm3ama 3hPeKTUBHONO BOCCTAaHOBJIEHNS HAPYLUEHHbIX NpaB heaepasibHbIn
3aKoHoaTeNb npeaycmMoTpen B ['paxxAaHCKOM npoLueccyasbHOM Kogekce Poccuinckon ®egepauunm
npouenypsl nepecMoTpa cyLebHbIX NOCTaHOBAEHWIA: NPOMU3BOACTBO B Cyle BTOPON UHCTAHLMK -
anennsaUnUoOHHON AN KacCaLMOHHON, paccMaTpUBaloLLEN Aena no xanobam (npeacTaBneHnsM) Ha
cyfebHble NOCTaHOBEHUS, HE BCTYNUBLLME B 3aKOHHYI0 CUAY, NEPECMOTP BCTYMMBLUUX B 3aKOHHYIO CUNY
CcyZnebHbIX NOCTaHOBMIEHNIA B MOPAAKE Hal30pa U MO BHOBb OTKPbLIBLUMMCS 06CTOATENLCTBAM.

B npaBoBow cucteme Poccuinckon ®degepauny MHCTUTYT NepecMoTpa CyaebHbIX NOCTaHOBMEHUI NO
rpaxx4aHCKUM fenaM B nopsagke Hagsopa (rnasa 41 MK Poccuinckon defepaunmn) oCHOBaH Ha
NnoaoXXeHnsax KoHcTuTyumn Poccninckon ®degepaumm, a MMEHHO CTaTbh 46, KOTOpas BO B3aMMOCBSA3N CO
cTaTbsMm 15 (4acTb 4) n 17 (4acTu 1 n 3) npeanonaraeT obWenprMHATYIO B MPaBOBOM roCcyaapcTBe
BO3MOXXHOCTb B C/TyHasiX AOMNYLIEHHbIX (PYHAAMEHTabHbIX OWNBOK NepecMaTpmnBaTh BCTYNMBLUNE B
3aKOHHYI0 cuny cyaebHble akThl, @ TakXe CTaTby 126, cornacHo KoTopon BepxoBHbin Cyn Poccmnckon
defepaLmm Kak BbICLINA CynebHbIN OpraH no rpa)gaHCKMM, YrON0BHbIM, aAMUHUCTPATUBHBIM U MHbIM
Aenam, NoACYAHbIM CyAaM 06LLeN pUCANKLKM, OCYLLeCcTBASET CyaebHbIN HaA30p 3a X OEATENbHOCTLIO B
npefycMoTpeHHbIX hefepasbHbiM 3aKOHOM MpoLeccyasnbHbIX (hOpMax U faeT pa3bsACHEHUS Mo Bonpocam
cynebHon NpakTuKN.

KOHKPEeTM3MpPYILLUM NpuBeLeHHble KOHCTUTYLNOHHBIE NoNoXKeHna OefepalibHbIM KOHCTUTYLIMOHHBIM
3akoHoM "O cynebHoi cucteme Poccninckon Pegepaunn” 3akpenseHsl nosHoMouns BepxosHoro Cyaa
Poccuinckon ®epepaumm n apyrux denepasbHbiX CynoB 06LLEN OPUCANKLAN MO PAaCCMOTPEHUIO
rpa4aHCKUX aen B nopaake HaZ3opa, a [paxkaaHCKUM npoLeccyasbHbIM KoLekcoM Poccninckon
®epnepaunn - NpaBo NnL, yHacTBYIOWMX B fieNie, 1 APYTUX JIULL, €C/IN NX MPaBa 1 3aKOHHbIE NHTepPeChI
HapyLleHbl cyaebHbIMM NocTaHOBAEHUAMN, 06>kanoBaTb B CyA HAA30PHON MHCTAHLUMUN YyKa3aHHble
cynebHble NOCTaHOBEHUS (3@ UCKOYeHMEM cyebHbIX NocTaHoBNeHN Mpe3nanyma BepxosHoro Cyaa
Poccunckon ®efepalimm) B Te4eHMe rofa co AHA BCTYMJIEHUS UX B 3aKOHHYIO cuiy (cTaTbsa 376).

3.1. BbIBNSS KOHCTUTYLMOHHO-MPAaBOBYO NPUPOAY NPOM3BOACTBA B CyAe HaA30PHOM MHCTaHUMN Kak
NpPaBOBOro MHCTUTYTA, NpeAHa3HaYeHHOro heaepabHbIM 3aKOHOAaTENEM ANS UCNpaBaeHns cyaebHbix
ownboK B CyaebHbIX akTax, BCTYMMUBLUNX B 3aKOHHYI0 Cuy, KOHCTUTYLMOHHGIA Cyh Poccuinckom
denepaumm B psge pewweHnin, B TOM Y1ucse B nocTaHoBsieHnax oT 11 mas 2005 roga N 5-1 no geny o
NpoBepKe KOHCTUTYLMOHHOCTK cTaTby 405 YK Poccuitckon ®epepaumm n ot 17 Hos6pa 2005 roga N 11-M
no geny o NpoBepPKe KOHCTUTYLMOHHOCTM YacTh 3 cTaTbk 292 AMNK Poccuinckon ®degepaunn,
chopMynunpoBan cienytoline npaBoBble NO3NLINN.

MepecMoTp B Nopsiike HaA3opa cyfebHbIX akToB, BCTYMMUBLUMX B 3aKOHHYIO CUJY, BO3MOXEH JINLLb KakK
LOMNONHUTESNIbHASA FapaHTNS 3aKOHHOCTW TaKMX aKTOB M NpeanonaraeT yCTaHOBIEHNE 0COBbIX OCHOBAHWUIA 1
npouenyp Npon3BOACTBa B AaHHOW CTafumM NpoLecca, COOTBETCTBYIOLLMX ee NPaBoOBON NPUPOLE 1
npefHa3HayvyeHuto. AKT cya, KOTOPbIV Y>Ke BCTYMNU B 3aKOHHYIO CUY, MOXKET ObITb U3MEHEH UM OTMEHEH
B NOpsaKe HaA30pa JiMlb B UCKYUTENbHbLIX CAyYasX, Korfa B pesysibTaTe owmnbkmn, [ONyLLEHHON B X04e
npeabiayliero pasbrpaTenscTsa v NpegonpesenmsLlen NCXoa Aena, CyLWweCcTBEHHO HapyLWeHbl NpaBa u
3aKOHHbIE MHTEpPEeCH, 3aluLaemMble B CyaebHOM nopsaake, KOTOpble HE MOryT ObiTb BOCCTaHOBNEHLI 6e3
yCTpaHeHWs nan n3meHeHus ownboyHoro cyaebHoro akTa.

M3 KoHcTuTyuum Poccuinckon ®epepalmn BolTeKaeT HE0OX0AMMOCTb 3aKOHOAATEIbHOIO 3aKPEenIeHUS
OCHOBaHWIA, YCNOBUIA, NOPAAKa 1 CPOKOB MepecMoTpa BCTYMMBLUMX B 3aKOHHYIO CUy CyAebHbIX aKTOB, -
NHOE NPUBOAMANO Bbl, TaK XXe KakK Ype3MepHble AN HeonpeaeNeHHbIe CPOKU, HEYETKMNE N HEACHbIE
OCHOBAHWA NepecMoTpa, K HeCTabubHOCTM NPaBOBbIX OTHOLIEHMWIA, MPON3BOLHOMY N3MEHEHUIO
yCTaHOBNEHHOro cyAebHbIMM akTaMun NPaBoOBOro CTaTyca UX Y4aCTHUKOB, CO34aBano Obl
HeonpeneseHHOCTb Kak B CMOPHbIX MaTepuasibHbIX MPaBOOTHOLIEHMAX, TaK U B BO3HUKLLIWUX B CBSA3M C
cyZebHbIM CNOpPOM MpoLeccyasibHbIX NPAaBOOTHOLWEHNAX. YCTaHaBAMBas NPOLOKMTEIbHOCTb COBEPLUEHMNS
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npoLeccyasbHbIX LENCTBUN U BHOCA TEM CaMbIM OMpeaeeHHOCTb B NPoLecCyalibHble MPaBOOTHOLLEHNS,
thefepanbHbIN 3aKOHOAATeNb OAHOBPEMEHHO AO/KEH 06eCneynTb 1 peann3auunio Npas y4acTBYIOLWNX B
Aene nvu Ha ocHoBe 6anaHca MeXxay NpaBoM Ha cripaBegnansoe cynebHoe pasbupatenscTso,
npeanoniaratow MM BO3MOXXHOCTb NCNPaBEHNS MOCPeACTBOM HaA30PHOr0 MPOMU3BOACTBA CYLLECTBEHHbIX
HapyLleHWUiA, NOBANABLUMX HA UCXOL Aena, C O4HON CTOPOHbI, Y NPUHLIMMOM NPaBOBON OnpefeneHHOCTU - C
ApYyrom.

3.2. FapaHTupoBaHHOe KoHCcTuTyumen Poccuiickon depepaunm NpaBo Ha CyaebHyto 3aluTy
nogpasyMeBaeT CO34aHMe rocyfapCTBOM HEOBX0AMMbIX YCI0BMI N9 3DHEKTUBHOIO 1 CNPaBeaJMBOro
pa3bupaTenbCTBa AeNa UMEHHO B CyAe MepBON MHCTaHLMW, rAe NoanexaT pa3peLleHnto Bce
CyLLeCTBeHHbIe A5 onpefeneHns npas 1 0653aHHOCTEN CTOPOH BOMPOCHI. [lonyLEeHHbIe Xe CyL0M NepBon
WHCTaHLMN OWNOKM [OKHBI MCMPABAATLCA CYA0M BTOPOM MHCTaHUMK B NpoLeaypax, Hambonee
NpUBAVKEHHBIX K MPOVN3BOACTBY B Cy[e NepBOi MHCTaHUuW. MNpn 3TOM, Kak ciefyeT 13 NpaBoBoOM No3nLmK,
cchopmynnpoBaHHon KoHCTUTYUMOHHBIM Cyaom Poccuiickon ®enepauun B MNoctaHoBReHUM 0T 17 Hos6ps
2005 roga N 11-M, npaBo Ha cnpaBenanBoe pa3bnpaTenbCTBO Aesia B Pa3yMHbI CPOK HE3ABUCUMbIM U
HecnpncTpacTHLIM CyA0OM NpeanosaraeT TakKe 0KOHYaTeIbHOCTb U CTabubHOCTL CyAebHbIX akToB,
BCTYMMBLUUX B 3aKOHHYIO CUNTY, N UX UCMOSIHEHNE; UMEHHO 3TUM 00yC10BIMBAETCS NEPEHOC OCHOBHOIO
BpemMeHn NnepecMoTpa peLleHnn Cyaa NepBon UHCTaHLMM Ha 0bblYHbIe (OpAUHapHbIe) cyaebHble MHCTaHL MK
- anennsaUMOHHYIO U KaCCaLNOHHY!0.

Mpon3BOACTBO MO NEPECMOTPY BCTYMMBLUMX B 3aKOHHYI0 CUAY CyAebHbIX NOCTaHOBAEHU Kak
JONOJSIHUTENbHBIN cnocob obecneyeHns NPaBoCyAHOCTW CyAebHbIX NOCTaHOBNEHWIA NpeanosiaraeT
BO3MOXXHOCTb €ro MCMoJib30BaHMA TONbKO B CyYae, eCn 3auHTEPeCoBaHHbLIM NNLOM BblN ncYepnaHsl BCe
06bl4yHbIe (opAnHapHble) cnocobbl 06xanoBaHua cyaebHOro MOCTaHOBAEHNA 0 ero BCTYMN/IEHNS B
3aKOHHYI0 cuny. OTKa3 OT UCMOb30BaHMA YKa3aHHbIX CNMOCOB0B 3aMHTEPECOBaHHbLIM JINLLOM LOJIKEH
ABNATLCA, N0 MHeHUo EBponenckoro Cya no npaBaM YesoBeka, NpenaTcTemMeM Ansa obxanoBaHus
cynebHoro akTa B nopsiake Hag3opa (NyHKTbl 28-30 nocTaHoBAeHNS 0T 2 Hosbpsa 2006 rona "HenwobuH
npoTune Poccun").

MOCKONbKY NpoBEpKa BCTYMMBLUMX B 3aKOHHYIO CUJy CyaebHbIX akTOB 03Ha4YaeT, Mo CyLLecTBy,
BO3MOXXHOCTb MPE0A0IEHNSA OKOHYATENbHOCTY 3TUX CyAebHbIX aKTOB, 3aKOHOAATENb JO/KEH
yCTaHaBAMBaTb Takue MHCTUTYLMOHaJIbHbIE U NpoLeypHbIe YCNOBUS UX NepecMoTpa B NOpAaAKe Ha30pa,
KOTOpble 0TBeYann 6bl TpeboBaHMAM NpoLeccyanbHOn 3PEKTUBHOCTU, SIKOHOMUM B UCMOJIb30BAHNM
CpencTB cynebHOM 3alMThl, NPO3PAYHOCTM OCYLLECTBAEHNS NPABOCYAUS, UCKNOYanN Bbl BO3MOXHOCTb
3aTaArnBaHMs Uam HeoboCHOBaHHOIO BO306HOBNEHNS cyaebHOro pa3brpaTensCcTBa M TEM CaMbiM
obecneymBanu 6bl CNPaBeAANBOCTL CyAeBHOM0 peLleHns u BMecTe C TeM - MPABOBYIO OMNPEeAEeNeHHOCTb,
BKJII0Yas NPU3HaHME 3aKOHHON Cuiibl CyAebHbIX peLleHunii, UX HeornpoBepXXuMocTK (res judicata), 6e3 yero
HeLOCTMXMUM BanaHC Ny6aMYHO-NPaBOBLIX M YaCTHOMPABOBLIX UHTEPECOB.

4. Ctatba 387 MK Poccuinckon ®epepauny npeanmcbIBaeT, YTO OCHOBAHUSAMMW A5 OTMEHbI NN U3MEHEHNS
CyZnebHbIX NOCTAHOBIEHNIA HMXKECTOALLMX CYLOB B MOPSAKE HaA30pa ABAAIOTCS CYLLECTBEHHbIE HaPYLLEHNA
HOPM MaTepuanbHOro UK NpoLeccyansHOro npaea. Micnons3oBaHune genepasibHbM 3aKOHOAATENEM B
JaHHOM CJly4ae TaKoW OLLEHOYHOW XapaKTePUCTUKM, KaK CyLLeCTBEHHOCTb HapyLueHuns, 0bycnoBneHo Tem,
4TO pa3Hoobpasme 06CToATENLCTB, NOATBEPKAAOLWMX HaNYNe COOTBETCTBYIOLUX OCHOBaHWI, AenaeT
HEBO3MOXHbIM YCTaHOBJIEHNE UX NepeyHs B 3aKOHE 1 caMo no cebe He MOXKET pacCLeHNBaTLCA Kak
HeZoMnyCTMMOE: NPeoCTaBeHNe Cyy HaA30PHOW NHCTAHUUN onpeaeneHHon cBoboabl YCMOTPEHUS Npw
peLueHny BONPOCa 0 HAANYMN AN OTCYTCTBUM OCHOBAHWUA A9 OTMEHbI UM U3MEeHeHUs CyaebHbIX
NMOCTaHOBJIEHNIA B MOPAAKE Ha30pa - NPW YCI0BMU e4MHO006pa3HOro TOIKOBaHMSA YKa3aHHON HOPMbI B
npouecce NPaBoNpUMEHEHNS - HE MPOTUBOPEYUT NPUHLMNY AOCTYMHOCTU NPABOCYAUS U OTBEYAET Pou,
MeCTy 1 NOJSIHOMOYMAM Cy[a Kak He3aBMCMMOro opraHa npaBocyaus.

B COOTBETCTBUM CO CNIOXMBLUENCS CyAeOHON NPaKTUKON CYLLECTBEHHOCTb HapyLUEHNS HOPM
npoueccyanbHOro npasa Cy4 Hafl30pHON MHCTaHLMKM yCTaHaBAMBAET Mo NpaBuiam ctateu 364 MK
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Poccuinckon ®egepalmm; HapyLleHme HOpM MaTepranbHOro rnpasa yCcTaHaBAMBaETCSA UM MO nNpasuiam
cTtatbyn 363 MK Poccninckon ®degepaunn, NPUYEM CyLLECTBEHHOCTb 3TUX HapPYLUEHU OLLEHNBAETCA U
NPU3HaETCA C y4ETOM KOHKPETHbIX 06CTOATENLCTB A&/1a U 3HAYUMOCTU NOCAEACTBUI HAPYLLEHNA Ans
JiMLa, B OTHOLLEHUN KOTOPOro OHM fonyLeHbl (MyHKTbl 24 1 25 nocTaHoBneHus NMneHyMa BepxosHoro Cyna
Poccuiickon ®epepaumm ot 20 sHBapa 2003 roga N 2 "O HEKOTOPbIX BOMPOCaX, BO3HUKLUNX B CBA3N C
NPUHATMEM 1 BBEAEHNEM B AeNCTBME ['paXkgaHCKOro NpoLLecCcyanbHOro Kogekca Poccumnckonm
®epepaymmn).

Mo cmbicny cTtaTbyn 387 MK Poccuiickon ®eaepaum BO B3aUMOCBA3MN C MONOXKEHNAMN KOHBEHLMK O
3aLlMTe NpaB YesI0BEKA M OCHOBHbLIX CBOGOA, 1 C y4€TOM NPaBOBbIX MNO3ULNA KOHCTUTYUMOHHOro Cyaa
Poccuiickon ®efepalimm, CyLLeCTBEHHbLIM HapyLLEHUEM, ABASIOLLMMCA OCHOBAHWEM A5 OTMEHb! Un
N3MeHeHns cyaebHbIX NOCTAaHOBEHWU B MOPSAKE HaA30pa, MOXKET ObITb NPU3HAHO HE BCAKOE M3 YMCa
YKa3aHHbIX B CTaTbax 363 n 364 I'MK Poccuinckon ®epepau HapyLeHUn HOPM MaTepMaibHOro 1
npoLeccyasbHOro npasa. Ero cywecTBeHHOCTb B Ka4eCTBe OCHOBAaHUA 415 OTMEHbI U U3MEHeHNA
cynebHOro NoCTaHOBEHUS B NOPAAKE Haf30pa A0JKHA OLEHNBATLCS C YYETOM MPUPOAbI,
npefHa3HavYeHns n Lenen MMeHHO Haf30pPHOro Npon3BoACTBa.

OCHOBaHMA AN OTMEHbI NN N3MEHEHUS BCTYMUBLLMX B 3aKOHHYIO CUy CyaebHbIX MOCTaHOBAEHUI [OKHbI
0TBeYaTb KOHCTUTYLIMOHHO 3HAYMMbIM LIeSIAM 1 B COOTBETCTBUY C MPUHLWMOM COPa3MePHOCTU He
HapywaTb 6afaHC CpaBeaIMBOCTM CyaebHOro peleHns n ero ctabunbHOCTU. MOCKObKY MepecmMoTp
cyZebHbIX NMOCTaHOBNEHWI B MOPAAKE HAaA30pa BLICTYNAET B Ka4eCTBE AOMOJHUTENLHOW rapaHTum
peannsaunm KOHCTUTYLMOHHOIO NpaBa Ha cyaebHyio 3awmnTy n obecnevyeHns npaBoCcyaHOCTY CyaebHbIX
peLleHni, Korga ncyepnaHbl BCe CpeCTBa 3alUTbl B Cyaax 06LLen opncankLunm Nnepeoi n BTOPOW
WHCTaHLMIN, OCHOBaHMSA Takoro nepecMoTpa He AOJKHbI OTKPbIBaTb BO3MOXHOCTb HAal30pPHOI0
NPON3BOACTBA JIMLWb C Lie/bio MCNpaBfieHns cyaebHbix owmnbokK, nogaexalmx yCTpaHeHMo B 06bI4HbIX
(opanHapHbIx) cyaebHbix npoLeaypax NpoBepkn cyaebHbiXx NOCTaHOBAEHWI, HE BCTYMMBLUUX B 3aKOHHYIO
cuny.

OTMeHa unn n3MeHeHne cyaebHoro NoCTaHOBAEHNS B NOPsAAKe Haf30pa AONYCTUMbI ULLb B C/lyYae, ecau
B pe3ynbTaTe cyaebHon owmnbku, nmesLLEn MECTO B Xo4e NpeaLlecTByloLlero pasbupatenscrea v
MOBNIMSABLUEN Ha NCXOL AeNa, CYLLeCTBEHHO HapyLUeHbl MpaBa U cBOOOALI YeI0BEKa W rpaXkAaHWHa, npasa u
3aKOHHblE MHTEepeChbl HEOrPaHUYEHHOr0 YNCAa UL, VHbIE 3aLlMLLaeMble 3aKOHOM NybnyHbIe HTepechl.
OCHOBaHMEM LJ1 OTMEHbI AN N3MEHEHUS CyAeOHOro NOCTaHOBIEHUS HUXKECTOALWENO CyAa HE MOXET ObITb
eQVHCTBEHHO Apyras TOYKa 3peHns Cyaa HaA30pPHON UHCTAHLMMW Ha TO, KakK AOJKHO 6bls10 6biThb
pa3pelleHo feno. Kak HeogHOKpaTHO YKa3biBaa EBponencknin Cyg no npaBam YesioBEKa B
NOCTaHOBJIEHUSX, KaCaloLWNXCA NPOM3BOLACTBA B NOPSLKe HaA30pa Mo rpa)kaaHCKMM genam B Poccumnckon
®epepaumm, NnpuHUKMN res judicata npegnonaraeT, YTO HU OfHa N3 CTOPOH He MOXXeT TpeboBaTb
nepecMoTpa OKOHYaTENbHOIr0 U BCTYMMBLLEr0 B 3aKOHHYIO CMJY MOCTAHOBNEHNS TONbKO B Lenax
npoBefeHns NOBTOPHOI0 C/IyLIAHUSA U NOJIy4YeHUA HOBOro MOCTaHOBJIEHNS; O Ha JINLLb BO3MOXHOCTb
HaM4ns OBYX TOYEK 3peHNS N0 O4HOMY U TOMY XKe BOMPOCY HE MOXKET ABJIATbCSA OCHOBaHWEM A
nepecmoTpa (NyHKT 52 nocTtaHoBneHUs oT 24 ntona 2003 roga no geny "Psbbix npotms Poccun"). NHon
noaxog nNpueoamnn bel K HECOpa3MepPHOMY OFpPaHUYEHMNIO MPUHLIMMA NMPaBOBOW ONpeaeeHHOCTH.

5. Mnaea 41 I'MK Poccuinckon denepaunn, peryampytowas npoM3BoaCcTBO B Cye HaA30pHON MHCTaHUWN,
npenycMaTpuBaeT B CTaTbsAx 381-383 npenBapnTebHOE pacCMOTPEHNE HaA30PHbIX »Kasi06
(npencTaBneHuin) cyabeir. Ha aTom 3Tane Hag30pHOro NPOU3BOACTBA, NpeacTaBnsolem cobon npouenypy
Lonycka (unbTpaumm) Hag30pHbIX Xanob (NpeacTaBneHnin), pellaeTcs BONpoC 0 nepefaye aena B cyj
HaA30pPHOW MHCTaHLUN A8 PacCMOTPEHMA MO CYLLECTBY.

BBefeHne faHHON npeaBapuTeibHON NpoLeaypbl, Ha KOTOPYIO HEe pacrnpoCTPaHATCA HEKOTOpbIe
obs3aTeNbHble ANS UHbIX CyAebHbIX npoueayp npoueccyanbHble Npasuia - 06 U3BeLLeHNN 1 Bbi30Be
CTOPOH, 0 NpoBefeHnn cyaebHoro 3aceganHns u ap., obycnoBsieHo Lesbio obecnevynTs 6anaHc nybanyHoro
1 YaCTHOrO UHTEPECOB, He AONYCTUTL NpeBpaLleHne Cyaa Haa30pHOM MHCTaHLMK B 0BbIYHYIO
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(opanHapHyto) cyaebHyo MHCTaHLMIO N UCKIIOYNTL IBHO HEODOCHOBaHHbIE 0bpaLleHust, 4To
KOppecnoHAMpyeT npeueneHTHON npakTuke EBponeickoro Cyaa no npaBaM YenoBeka, Npu3HatoLLero
BO3MO>KHOCTb OFpaHNYeHNs npasa Ha 4OCTYN K CyAy, B YaCTHOCTW B CBA3M C ONpenesieHNneM npmemMaeMocTm
»Kanobebl, HO NPW YCI0BUK, YTO 3TO NPaBo He ByaeT orpaHNYeHo TakuM 06pa3oM nam 40 TaKON CTENeHu,
4TOobObI OKa3anacb 3aTPOHYTOM CaMa ero CyLWHOCTb; AONYCTUMbIE OFPaHUYEHUS LaHHOro NpaBa AOJKHbI
NMeTb 3aKOHHYIO Lieflb, @ MeXAY UCN0JIb3yeMbIMN CPeaCTBaMUN U NOCTaBAEHHON Lefbio O0JKHA
CyLLeCTBOBaTb pa3yMHas COpPa3MepHOCTb.

Camo no cebe BBeAeHNE NPeaBapUTENLHOM MPOoLLeAYPbl PaCCMOTPEHNS HaA30PHbIX Xanob
(NpencTaBneHnin), B paMKax KOTOPOWN onpenensoTcs NpaBoBble OCHOBaHWUSA 415 AafIbHENLWEro ABUXEHNS
nena (nctpebosaHna fena, nepefayn ero ANns pacCMOTPEHWA MO CYLWeCTBY B Cy[, HaA30PHON UHCTaHL ML)
MCXonas U3 LOBOAOB, N3JIOXKEHHbIX B )Kanobe (MpeacTaBneHnn), n cogepxaHms obkxanyembix cynebHbix
NnocTaHoBNeHW (MaTepranoB UCcTpeboBaHHOMO Aena), 0TBEYaeT NPaBOBOW NPUPOLE 1 NpefHa3HaYeHuno
HaA30pHOr0 NPOM3BOACTBA M HE MOXKET pacLEeHNBaTbCA Kak He COBMECTMMOe C MPaBoOM KaXX[0ro Ha
cyZnebHyio 3almuTy 1 Ha cnpaBefnmBoe cynebHoe pa3bupaTenscTso, MpM TOM YTO NPU PacCMOTPEHMM Aena
Mo CyLLecTBY CYAOM HaLA30PHOM MHCTaHLUMM B OTHOLIEHWW CTOPOH U MHbIX YHaCTBYIOLMNX B HEM UL,
obecneynBaeTcs cobn0aeHNE OCHOBHbIX MPOLLECCYanbHbIX MPUHLMMOB U rapaHTWin. KpoMe Toro, no CMbICay
cTaTen 381-383 I'MK Poccuiickon ®efepaLiy, BO BCIKOM C/lyvae - Kak Npu peLueHnn Bonpoca 0 Haanm4mm
MM OTCYTCTBUWN OCHOBaHWUA ANna nctpeboBaHna aena, Tak v Npyu peLleHn BoNpoca 0 Haanyinm nam
OTCYTCTBUM OCHOBaHWU ANa nepefayn Aena B Cy[ HaA30pHOM MHCTaHLMM A8 PaCCMOTPEHMS MO CyLLEeCTBY
- Heo6X0AUMO BbIHECEHME MOTUBMPOBAHHOIO OnpeaeneHuns.

YCTaHOBNEHNE NHOW NpeABapuUTeSIbHON NpoLenypbl paCCMOTPEHMSA HaA30PHbIX »Kasi0b (NpeacTaBaeHni) - ¢
nposegeHnem cyaebHoro 3acefaHus, obecrnevyeHrem NpucyTCTBUSA NUL, YHaCTBYIOWNX B Aene,
3aC/yLWBaHMEM MX LOBOAOB W BO3PaXKEHWI - MPUBENO Obl K CYLLLECTBEHHOMY YBENYEHUIO CPOKaA
NPOXOXAEHNS Xanob (MpefcTaBNeHUn) Ha 3TOM 3Tane NX NPOBEPKY, LIe/Ibio KOTOPOro ABASETCS NULlb
NCKJ0YEeHNE BHO He0HOCHOBaHHbIX obpalleHnii N3 chepbl PaCCMOTPEHMSA CYA0M HaA30PHON NHCTaHL MW,
BmecTe ¢ TeM, UCX0AS U3 KOHCTUTYLMOHHOMO TpeboBaHUS paBeHCTBa B NPaBe Ha CyAebHYIo 3auTy 1 C
y4eTOM MpaBa He obpallaBLIMXCS C HaA30pHON Xanobown (NpeacTaBieHNEM) AL, NPAaBOMEPHO noaaraThb,
4YTO BCTYMNMBLUEE B 3aKOHHYIO CUNy CyaebHoe NoCTaHOBNEHNE AENCTBYET, AO/KHO obecrneymBaThCs
obs3aTeNbHOE U3BELLEeHMNE YKa3aHHbIX nL, 06 06XanoBaHuy cyaebHOro NnoCcTaHOBEHUS U O Nepeaaye
[ena ANns pacCMOTPEHMS B Cy[ HaA30PHOM MHCTaHLUMM MO CyWwecTBy (4acTb nepBas ctaTbn 385 MK
Poccuiickon ®epeparmm).

Mono)XeHnst YacTen BTOPOW 1 TpeTben cTaTbk 381 1 yacTu BTOpomn cTaTbn 382 I'MK Poccuinckon
depepaumnm, NnpegycMaTpmBatoLLmMe NpeaBapuTeNbHOE PaCCMOTPEHNE HaA30PHOW »Kanobsbl
(NnpencTaBneHUs) Cyabein e4MHONIMYHO, BO B3aMMOCBA3M C YaCTbl0 NepBo CTaTbh 376, 4acTbio BTOPON
ctaTtbk 378, ctatbsiMn 379 1 387 gaHHOro Kofgekca He npegnosiaratloT BOSMOXHOCTb MPUHATUS UM
NPOU3BOJIbHBIX PELLEHUI, - CyAbs 0643aH NpoaHanM3npoBaTb 0bxanyembie cyaebHble NOCTAaHOBAEHNS U
N3NT0>KEHHbIE B XXaJsi0be (npefcTaB/ieHnn) OOBOAbI O AOMYLEHHbIX HAaPYLUEHNAX 3aKOHa 1 BO BCAKOM Cy4vae
ncTpeboBaTb N0, C/IN HAa OCHOBE M3YYeHUs NPeAcTaBeHHbIX MaTePUAsiOB Y HEr0 BO3HUKAN COMHEHMS B
NPaBOMEPHOCTY BbIHECEHHOI O PeLLIEeHMNd, a No pe3yJsibTaTaM paccMOTpeHnsa nctpeboBaHHOro aena, ecan oH
nonaraeT, YTO UMEDT MeCTO NPeAyCMOTPEHHbIE 3aKOHOM OCHOBAHMWSA 419 OTMEHbI AN N3MEHEHUS
obxanyemoro cynebHoro akTa B nopsaake Haf3opa, - nepefath A4S0 415 PaCCMOTPEHNA MO CYLLEeCTBY B
CyA HaZA30pHOM MHCTAHUMW.

EOVHONMYHOE pacCMOTpeHne Cyaben Haf30pHOM »Xanobel (NpeacTaBneHuns), nctpeboBaHHOroO Aena He
NPOTUBOPEYNUT KOHCTUTYLMOHHbBIM NPUHLMUNAM MPaBOCYANS, HE OrpPaHMYMBAET N He HapyLllaeT
KOHCTUTYLIMOHHOE MpaBo Ha CyaebHyto 3awmTy, TeM Bonee 4To, Kak HEOAHOKPATHO YKa3biBa
KoHcTuTyumoHHbI Cya Poccuiickon ®efepaLmm, Ha CTagum npefBapuTeslbHOro pacCMOTpPeHUs Cyaben
HaO30pHbIX XXan0b (NpeacTaBieHunin) Kakoe-nnbo HOBOE peLleHNE, NO-HOBOMY OnpeaensioLLee npasa u
06543aHHOCTM CTOPOH, HE BLIHOCUTCS.
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BMecTe ¢ TeM He UCKYaeTCa NpaBo hefepanbHOro 3aKoHoAaTeNa NpeayCcMoTPeThb KonernanbHbli
NnopsAoK PacCMOTPEHMUA BOMPOCA O HaJIM4UM OCHOBaHUI 414 nepefayn nena B Cy[ Ha30pHOW MHCTaHUUK
A719 paCCMOTPEHNS MO CYLLECTBY, Kak 3TO 3akpensieHo B ApbuTpa>kHOM npoLeccyasbHOM KoAekce
Poccuinckon ®degepaumm (4acTtb 1 ctaTbn 299).

6. B COOTBETCTBMM C HaCTbi0 LLECTON cTaTby 381 1 YacTbio BTOpoMn cTaTbl 383 MK Poccumnckom
depepaunmn npefcepaTesib BEPXOBHOIo Cyaa pecnybnunkun, Kpaesoro, 06,1aCcTHOMO UK PaBHOTO eMy CyAa,
Mpencenatens BepxosHoro Cyna Poccuiickon depepaunn, 3amectutens MNpencenatens BepxosHoro Cyaa
Poccninckon ®degepaunm BpaBe He COrNacuTbCA C onpeneneHnemM cyabmh 06 oTkase B nctpebosaHum gena
nnn ob oTKase B nepefaye fena ANg pacCMOTPEHUS MO CYLWECTBY B CyA HAA30PHOW MHCTAHLUUN U BBIHECTM
CBOe onpefeneHune - kak 06 nctpebosaHnm gena, Tak 1 0 ero nepefaye 419 pacCMOTPEHUS MO CYLLEeCTBY B
CyA HaA30pHOM MHCTaHUMW.

Mo cMbIC/Yy Ha3BaHHbLIX 3aKOHOMOI0XEHWI BO B3aMMOCBA3M C MHbIMU NON0XKeHUaMK rnasbl 41 TTIK
Poccuiickon ®enepalmmn, ykazaHHOE NPaBOMOYME MOXET ObITb PEasIM30BaHO TONLKO MPU HaIMyum
COOTBETCTBYHOLLEro obpalleHus nuua, NnofaBaBLIero HaA30pHyo xanoby (NpeacTtasneHune). Takoe
obpalleHne MOXXET paccMaTpmMBaTbCA Kak 06>xanoBaHMe BbIHECEHHOr0 CyAben onpeneneHuns, aBasasach, no
CYyTW, OTAeSIbHbIM 3TanoM NPou3BOACTBA B Cye HaA30pPHON UHCTaHLMK, U 4ONYCTUMO TONbKO B Npefenax
CPOKa, YCTaHOBJIEHHOI0 YacTbio BTOPOM cTaTbu 376 MK Poccuinckon depepaunn. MNpencenatens
BEPXOBHOr0 cyfa pecnybavku, Kpaesoro, 06,1acTHOro UanM paBHOro emy cya, NMpeacenatens BepxoBHoro
Cyna Poccunckon ®epepaunn, 3amectutens Mpencenatens BepxosHoro Cyna Poccuinckon ®epepaumm B
cnyyvae obpalleHns K HUM 3aMHTEPECOBAHHOMO LA NMPUHMMAIOT PeLlEeHNE B TaKOM XXe MpoLeaype, B Te Xe
CPOKMN N UCXOAA N3 TEX e OCHOBaHWUN, KOTOpble NpeayCcMoTpeHbl ['paXkaaHCKMM NpoLeccyalibHbIM
KogekcoM Poccuinckon ®efepaunn A5 pelleHns paccMaTprBaloLWLMM Hal30pHY0 Xanoby
(npeacTaBneHme) cyaben Bonpocos 06 nctpeboBaHun gena n o nepegaye gena Asigs pacCMOTPEHNS MO
CyLLeCTBY B Cy[ HaA30pHOM MHCTAHLMK, NOCKOSbKY B MPOTMBHOM CJlydae nMena bbl MecTo He
yperynmpoBaHHasa 3aKOHOM npoueccyasibHasg LeATesIbHOCTb.

BmecTe ¢ TeM obpalleHmne K yKa3aHHbIM AO/KHOCTHBIM LM NoC/e BbIHECEHMS Cyabei onpeaeneHus ob
oTka3e B uctpebosaHum gena nam ob oTkase B nepefaye gesa B Cyd HaA30PHON MHCTAHLUN HE MOXET
CYMTaTbCA 0653aTenbHbIM YCNOBUEM NS AajbHeNLero 06xanoBaHna cyaebHbix MOCTaHOBAEHNI B
BbILLIECTOSALLYI0 HAA30PHYI0 MHCTaHUMO. IHoe noBnekso 6bl 6e30CHOBaTE/IbHOE YBENYEeHME YCTa
HaZ30PHbIX MHCTAHUUIA 1 HEe COOTBETCTBOBAO Obl MPUHLIMMY NPaBOBOM ONPeAeNIEHHOCTMN U
npefHa3HavYeHno HaA30pHOM0 NPOU3BOACTBA KaK AOMOJHUTENLHOr0 CpeacTBa obecneyeHns
NpPaBOCYQHOCTN CyaebHbIX MOCTaHOBIEHUN.

7. Ctatbs 377 I'TIK Poccuinckon ®epepaumm npegycMaTprBaeT BO3SMOXXHOCTb MOAA4YN HafA30pHbIX »Kanob
(NnpencTaBneHunin) B Tpu cyaebHble MHCTaHUUK - B NPe3nanym BEPXOBHOMO Cyaa pecnybnvku, Kpaesoro,
061aCTHOro UK paBHOro UM cyaa, B CynebHyo Konaeruo no rpaxaaHckmm genam BepxosHoro Cyna
Poccuiickon ®epepaumm unm BoeHnyto konneruio BepxosHoro Cyana Poccuinckon ®epnepaunm n B
Mpe3ngnym BepxosHoro Cyaa Poccuiickon ®eaepaumn.

YCTaHOBNEHHbIE fAHHOW CTaTben NOACYAHOCTL U MOPSAOK NoJayn HaA30pHbIX Xanob (npeacTaBneHunn)
pa3nn4yatoTCa B 3aBUCUMOCTU OT TOrO, KaKoW Cyh pacCMaTpuBan A€o Mo nepBon MHCTaHUMKW. Tak,
NPVMEHNTENBLHO K CyAebHbIM NprKa3aM, peLleHnsM n onpeseneHnsaM MUPOBLIX CYAeN N anenNaunuoHHbIM
peLueHnam 1 onpeaeneHnsM panoHHbIX CYA0B B Ka4eCTBe CyAa HaA30pPHON UHCTaHLMM BbICTyNaeT
npe3nanym BEPXOBHOMO Cyaa pecnybnmku, KpaeBoro, 061aCcTHOrO UM PaBHOro UM cyda (MyHKT 1 YacTu
BTOPOM); ero NoCTaHOB/IEHNE, B CBOIO 04epeb, MOXET ObiTb 06)kas0BaHO 3aMHTEPeCOBaHHLIMMW NLLAaMU B
CynebHyto Konnerunio no rpa)kgaHckum genam BepxosHoro Cyaa Poccuiickon ®egepaumn (MyHKT 3 4acTu
BTOpOW), a onpefeneHne, NpuHAToe e, - B lNMpesnanym BepxosHoro Cyaa Poccuinckon ®egepauunm npm
yCJI0BUU, YTO Takoe onpefesieHne HapyLllaeT eAUHCTBO CyaebHoM NpakTUKKM (MyHKT 5 4acTu BTOpoW 1
YyaCTb TPeTbS).

Mo cmbicny NyHKTa 3 YacTu BTopon cTaTbmn 377 MK Poccuinckon ®enepauum BO B3aMOCBA3N C UHBIMK
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MOJIOXKEHUSIMW JlaHHOW CTaTby, obpallleHne C Hai30pHOW »asobol (NpeacTaBnaeHneM) Ha cynebHble
NMOCTaHOBJIEHUS MO AenaM, NOACYAHbIM MUPOBLIM CyabAM, B CyaebHyto KONerno no rpaXkaaHCKUM genam
BepxosHoro Cyaa Poccunckon ®epepaumm 4ONyCKaeTCs TONbKO B TeX Cayyanx, Korga geno 6bisio
PacCMOTPEHO B HaA30PHOM MOpPsKe Npe3nanyMoM BEPXOBHOMO CyAa pecnybnmku, Kpaesoro, 061acTHOro
WA PaBHOIO UM CyAa MO CYLLECTBY; B C/lyvae Xe 0TKa3a CyAbW BEPXOBHOr0 cyfa pecnybanku, Kpaesoro,
061aCTHOro AN paBHOro UM Cyaa B nctpeboBaHnn aena nnmbo o0TKasza B Nepefaye Aena 4as pacCMOTPEHNA
no CyLlecTBY B Npe3nanyM 3TOro Cyfa v NOATBEPXKAEHNS NPAaBOMEPHOCTM TaKOro 0TKasa npeacefaTenem
Cyda 3aUHTEepecoBaHHOE NLO HE MMEET BO3MOXKHOCTU 0bpaTnTbCs € xanobon (NpencraBiaeHnem) Ha
NpVKasbl, PeLLEHNS 1 ONpeaeneHns MAPOBbIX Cyen U anensaunoHHbIe peLleHns 1 onpeaeneHns
PanoHHbIX CYA0B B Ciefyiowme Haa30pHbIe MHCTaHUMKM, @ MMeHHO B CyaebHyto KONIern no rpakaaHCKum
nenam BepxosHoro Cyga Poccuinckon ®@egepaunm n 3atem - B NMpesnanym BepxosHoro Cyaa Poccuinckonm
®epnepauymm.

Taknum 06pa3oM, BO3MOXKHOCTW HaA30pHOro 06>kanoBaHna cyaebHbIX MOCTaHOBAEHWNIA MPOBbLIX CYyAeN 1
cyha anennsauMoHHON MHCTaHLUMK - B OTINYME OT BCEX APYrUX CyAebHbIX MOCTaHOBMAEHWI, BCTYNUBLLMX B
3aKOHHYIO CUJ1Y, - OFPaHNY€EHbl U 3aBUCAT OT pe3y/ibTaTOB PaCCMOTPEHUs »anobbl (NpeacTaBieHns) B
nepBoOr HaA30PHON UHCTAHLMM - MPe3nanyMe BEPXOBHOIO Cyaa pecnybnukn, kpaesoro, 061acTHOro nam
paBHOro 1M cyga.

YKa3aHHasa guddepeHumaumns Ces3aHa co CneuntunKkon aes, KoTopble 3aK0OH OTHOCUT K NOACYOHOCTH
MUPOBLIX cyaein. PeaepasibHbI 3aKOHO4ATENb - UCXOASA N3 CBOMX AUCKPELMOHHbLIX MOJHOMOYMIA MO
onpegeneHuto cnocobos 1 npouenyp cyaebHom 3awnTsl, obecneyeHnto 3hHeKTUBHOCTI NPaBOCY AUS,
PYKOBOACTBYSCb NMPUHLUMNAMMN NPOLLECCYaibHOM SKOHOMMUMN U CTabnNbHOCTN CyaebHbIX peLLeHWUiA, - BripaBe
YCTaAHOBUTb TaKOW MOPSALOK NPOBEPKN 3aKOHHOCTM U 060CHOBAHHOCTY CyAebHbIX NOCTAHOBEHWI, KOTOPbIN
y4uTbIBan 66l 0COBEHHOCTY pacCMaTPMBAEMbIX MUPOBLIMU CYAbAMU FPaXKAAHCKMX AeN, B HaCTHOCTM TO
06CTOATENLCTBO, YTO K MX MOACYAHOCTM OTHOCATCS Aena, MEHEe 3HaYMMbIe N0 XapakTepy TpeboBaHuUn 1
LeHe UCKa, YeM rpa)kgaHckme gena, NoacyaHble UHbIM cyhaM nepeon MHCTaHuun (Onpegenexmne
KoHcTuTtyumoHHoro Cyna Poccunckon ®epgepaunm ot 15 masa 2002 roga N 110-0).

Takoe Cy)KeHne BO3MOXKHOCTEN HaA30pHOro ob>xanoBaHus cyaebHbix NOCTaHOBAEHMIN MUPOBLIX Cyaen
KOMMEHCUPYETCS HaIMYMEM anesuMoHHOro Nopsaaka X NepecMoTpa, 0TBEYaeT Luensm obecnevyeHns
COpPa3MepHOCTM 3allMLLaeMbIX NPaB WU NPOLecCyalibHbIX U3LEPXKEK, B TOM YMCAe 3aTpaT Ha OpraHun3auunio
HaZ30pHOr0 NPOU3BOACTBA, MO3BOJIAET M3beXaTb Ype3MepPHOW Neperpy>xeHHocTn BepxosHoro Cyaa
Poccuinckon ®epepalmn genamMmm MeHbLUEN 3HAYMMOCTM 1 - C Y4€TOM TOr0, 4TO Ha (hefepasibHOM
3aKoHoZaTesie NeXxnT 0643aHHOCTb, OCYLLEeCTBAASA MPaBOBOE PeryampoBaHne, cnefoBath COLManbHO-
000CHOBaHHbLIM KPUTEPUSM, MO KOTOPLIM AOJXKHA ONPenenaTbCsa NOACYAHOCTb AEN, - HE MOXET
paccMaTpuBaTbLCA Kak HeLONYCTMMOE U HapyLuaLlee KOHCTUTYLIMOHHOe TpeboBaHre 0 paBeHCTBe BCeX
nepep 3akKOHOM 1 CyaoM. KpoMe Toro, He NCKYaeTcs B Lensx obecneyeHus eanHcTea cyaebHom
NPaKTUKN N 3aKOHHOCTMN NepecMoTp CyaebHbIX MOCTaHOBAEHN N0 Aenam, NOACYAHLIM MUPOBOMY Cylbe, B
nopsiake ctatbn 389 MK Poccninckon degepaunn.

MonoxeHns ctatbn 23 MK Poccnnckon Gefepaunn, ycTaHaBANBAKOLWLEN KAaTEropum rpaxgaHckmx gern,
KOTOpble MAPOBON CyabsA pacCMaTPUBAET B Ka4yeCTBe Cyfa NepBon MHCTaHLUMW, KakK HEe oCnapuBaeMble
3a9BUTENAMU, He ABNAOTCS NpeaMeToM paccMoTpeHmns KoHCTMTyumoHHoro Cyaa Poccuinckon ®enepauum
no HacTosAWweMy feny, u, cnegoatenbHo, KOHCTUTYUMOHHbIA Cya Poccuinckon ®epepaumm He Bnpase
npoBepsaTb 000CHOBAHHOCTb OTHECEHUS TEX WM UHBIX FPaXKAaHCKMX Aes K NOACYAHOCTU MUPOBLIX CYLEN.
8. CtaTbs 389 MK Poccuinckon ®epepaummn, npegycMmaTpuBatolas npaBomMoyne MpeacepaTens
BepxoBHoro Cyna Poccuiickon ®enepaummn nnm 3amectutend Npencenatens BepxosHoro Cyaa Poccuiickon
®epnepaumm BHecTn B MNpe3sunanym BepxosHoro Cyaa Poccuinckon ®efepauum MOTUBUMPOBaHHOE
npeacTasneHne o nepecMoTpe cyaebHbIX NOCTaHOBAEHWU B MOPSAAKe Haj30pa B Lensax obecnevyeHns
eONHCTBa CyaebHON NPaKTUKMN 1 3aKOHHOCTK, BBOAUT 0COBYI0 NpoLeaypy MHULMUPOBAHNA NepecMoTpa
cyZLebHbIX NOCTaHOBNEHMI B MOPAAKE Ha30pa AOMNONHUTENBHO K CyLLeCTByoWweMy obLemy
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perynMpoBaHuUio NpeaBapuTenbHOro NPon3BoACTBa B HAA30PHOW MHCTaHLUMW, YCTAHOBIEHHOTO CTaTbAMY
381-383 pmaHHoro Kogekca. 9Ta npouenypa npegHasHayeHa UCKJIIOYNTESNIbHO ANS Cnydaes, korga 6e3
YyCTpPaHeHMS OOMYLEHHbIX HUXKECTOALWMUMN CyaMmn CYLLEeCTBEHHbIX HAPYLLEHNA HOPM MaTepMaabHOro Uan
npoLecCyanbHOro npaBa HEBO3MOXHO obecrneyeHne BEPXOBEHCTBA M eANMHO0BPA3HOro NPUMEHEHNS 3aKOHa
B COOTBETCTBUY C TpeboBaHMAMN KOHCTUTYLMK Poccuinckon ®enepaLmm, B TOM Yucne ee ctaten 15, 19,
120 n 126.

B TO »Xe BpeMs BHECEHMNEM yKa3aHHbIMU AOHKHOCTHLIMU nuuamm BepxosHoro Cyaa Poccuinckon
depfepaumm NpeacTaBJeHUN 0 NepecMoTpe BCTYMMBLUNX B 3aKOHHYIO CUY CyAebHbIX MOCTaHOBAEHWI B
nopsake Hag3opa 3aTparvealoTCa Npasa AuL, Y4acTBYIOLWMX B Aele, KaK OHW onpefesieHbl 3TUMM
cyZLebHbIMM NOCTaHOBAEHUAMU. MeX Ay TeM U3 KOHCTUTYLNOHHbIX MPUHLMUMOB COCTA3ATENBHOCTU U
paBHOMPaBMA CTOPOH M CBA3@HHOI0 C HAMM MPUHLUUNAE AUCMO3UTUBHOCTU CieflyeT, YTO npoueccyalibHblie
OTHOLLEHUS B rpakjaHCKOM CyLOMpon3BOACTBE BO3HMKAIOT, U3MEHSAIOTCA U NPeKpaLlaTCs r1aBHbIM
06pa3oM Mo MHMLMaTNBE HEMOCPEACTBEHHbIX Y4aCTHUKOB CMOPHOr0 MaTepuasibHOr0 NPaBOOTHOLLEHNS,
MUMeILLMX BO3MOXXHOCTb C MOMOLLbIO Cya pacnopsXXaTbCsA CBOMMU NPOLLeCcCyalibHbIMU NpaBaMu, a Takxe
CMOPHbIM MaTepuasibHbIM NpaBoM. [py 3TOM NpefnosaraeTcs Takoe NOCTPoeHue Cyaonpon3BoACcTBa, Npu
KOTOPOM (PYHKLMA Cy[a No pa3speLleHnto ena oThesieHa oT PyHKLMIA Cropsawwmnx nepes CyaoM CTOPOH:
OCYLLECTB/IAS NPaBOCyAMe KaK CBOK UCKMOUYUTENbHYO DYHKLMIO (CTaTba 118, 4acTb 1, KoHCTuTYyuun
Poccuiickon ®epepaumm), cyn 0653aH obecneymBaTb CripaBeaMBoe 1 6ecnpucTpacTHoe pa3peLleHne
cnopa, NpefocTaBnsAs CTOPOHAM PaBHble BO3MOXXHOCTU A5 OTCTauBaHUS CBOUX MO3ULUA, U NOTOMY He
MOXXeT MpMHMMaTb Ha ceba BbIMONHEHME NX NpoueccyanbHbIX QYHKLUUA (MOCTaHOBAEHNA
KoHcTutyumoHHoro Cyna Poccunckon ®epnepaunn ot 14 espansd 2002 roga N 4-I1 no geny o npoBepke
KOHCTUTYLMOHHOCTU cTaTbh 140 MK PCOCP 1 oT 28 Hosbpsa 1996 roga N 19-M no geny o nposepke
KOHCTUTYLUMOHHOCTU cTaTbmn 418 YIK PCOCP, OnpeaeneHune ot 13 nioHa 2002 roga N 166-0). Takon
NOAXO[ Hallen OTpaXKeHWe 1 B HOCALLUX pekoMeHaTe bHbI XxapakTep Mpoueaypax 3hheKTUBHOIrO
OCYLLLEeCTBJIEHNSI OCHOBHbIX MPUHLIMMOB HE3aBUCUMOCTU CyebHbIX opraHoB (NpuHsaTLI 24 Mast 1989 roaa
SkoHoMmyeckum n CoumanbHelM CoBeToMm OOH, pe3sontouns 1989/60), cornacHo KOTOPbLIM, B YaCTHOCTH, HU
OT OOHOr0 CyAbM HeNb3s TpeboBaTb BbINOJHEHUSA PYHKLMIA, HE COBMECTUMBIX C €ro HE3aBUCUMbIM
CTaTyCcoM.

CnepoBaTentHo, Mpencenatens BepxosHoro Cyna Poccuiickon Gegepaunnm nam 3amectuTesb
Mpencenatens BepxoeHoro Cyna Poccuinckon ®enepauun, byayyum cyabsmMu, He MOryT BHOCUTb
npeacTaBneHns o nepecMoTpe cyaebHbIX NOCTaHOBAEHU B MOPSAAKE HaA30pa No COBCTBEHHOM
nHUUnaTuee. VIHoe npnsoaunno bbl K MCKaXXEeHNIO MPMpPoAbl MPaBoCyAnA, MPUHLKXNA COCTA3aTENIbHOCTU U
paBHOMPaBMA CTOPOH MpPK OCYLLECTBJIEHNM CYAONPOM3BOACTBA (CTaTbs 123, YacTb 3, KOHCTUTYLMUK
Poccuiickon ®efepalimm), a TakKe KOHKPEeTU3INPYIOLLEro ero NpuHLmMna AUCMO3UTUBHOCTYU B FrpaXKJaHCKOM
npouecce.

B cnyyasx, korga MNpencenatens BepxosHoro Cyaa Poccuinckon ®epepauumn nnbo 3amectutesb
Mpencenatens BepxoeHoro Cyna Poccuinckon ®enepauun no obpalleHnam 3aMHTepPecoBaHHbIX L, BHOCSAT
COOTBETCTBYIOLLEE NPeLCTaB/ieHNe, OCHOBAHHOE Ha COXMBLUEMCS Y HUX YBeXAeHUN 0 HapyLUeHUN
BbIHECEHHbIMUN CyaebHbIMM MOCTAHOBAEHNAMN eANHCTBA CyAebHON NPaKTUKM N 3aKOHHOCTU, OHX B
JanbHenwem He MOryT BXOAMTb B COCTaB CyAa, paccMaTpmBatoLero Aeno no cywecTsy. VX yqacTtue B
paccMmoTpeHun aena lMNpesunguymom BepxosHoro Cyna Poccuinckon ®epepaumm ctasuio bsl Nog cCOMHeHue
6ecnpncTpacTHOCTL Cyaa 1 MPOTUBOPEYUIo Bbl MPUHLMMY HE3aBUCMMOCTW Cyae. AHanornyHasa nosnums
cchopmynuposaHa EBponeiickum CyaoM No npaBaM Y4esnoBeKa, KOTOPLIN B MyHKTe 97 nocTaHOBAEHMS OT 9
Hos16psa 2004 roga no geny "CBeTnaHa HaymeHKO NpoTuB YKpauHbl" yKa3aJsl, YTO NpakTuKa, B COOTBETCTBUM
C KOTOpPOW 3amMecTUTeNb NpeacenaTensa cyfa B Ka4ecTBe YjeHa npesnanyma u 3amectutens npepcepartens
npesnanyma pacCMaTprBaeT BHECEHHLIN M Xe B Npe3nanyM Cyaa npoTecT, HeCOBMeCcTUMa C
6ecnpnCTPacTHOCTLIO CyAbM, PaCCMaTPUBAIOLLErO0 KOHKPETHOE N0, TaK KaK HUKTO He MOXET BbITb
OOHOBPEMEHHO UCTLOM W Cyfbeln B COBCTBEHHOM fefe.
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Takum 06pa3oM, NCX0as U3 KOHCTUTYLMOHHbIX MPUHLMMOB rPpaXKA4aHCKOro Cy0Npon3BoACTBa
MNpepcenatens BepxosHoro Cyna Poccuinckon ®epepaumm nnm samectutens NMpencepatens BepxosHoro
Cyna Poccunckon ®efepalmm MOryT OCYyLLECTBAIATb 3aKpenaeHHoe 3a HuMKu ctaTben 389 MK Poccuinckon
depepaunm NPaBoOMOYME TONILKO MPU HanN4UmM obpaLleHns 3aMHTEPECOBaHHLIX UL, (BK/OYas TeX, KOTopble
Mo CBOEMY CTaTyCy B COOTBETCTBUM C 3aKOHOM 0bnafatoT npaBoM obpallaThCsa B 3aUNUTY NyHANYHBIX
NHTepecoB), ¢ cobnogeHnem obLMX NpaBwa, NPeayCMOTPEHHLIX rnaBoin 41 gaHHoro Kogekca, B TOM Yucie
B Npefenax yCTaHOB/EHHbIX YaCTbio BTOPOM CTaTbW 376, YaCTbio NepBON CTaTbi 381 1 YacTbio NepBomn
cTaTbn 382 cpokoB Ans 06xxanoBaHUs cyaebHbIX MOCTAHOBIEHUI B HAA30PHYO MHCTaHLUMIO, CTpeboBaHMS
[lena n BblIHECEHMS ONpeaesieHns No pesyabTaTaM pacCMOTpeHnsa nctpebosaHHoro gena. MNpu sTom
Mpencenatens BepxosHoro Cyna Poccuiickon depepaunn nnm 3amectutens MNpeacenatens BepxosBHoro
Cyna Poccumnckon ®egepauunmn, BHeCLLIME NpeaCTaB/IEHME, HE MOMYT y4aCTBOBaTb B PaCCMOTPEHUN
Mpe3snanymom BepxosHoro Cyna Poccuiickon ®efepalmm COOTBETCTBYIOLLErO Aefia MO CyLLecTBy.

MHoe uctonkoaHue ctatbmn 389 MK Poccuinckon ®enepauun npuoaunio bl K NPonU3BOSbLHOMY ee
NPUMEHEHUNIO 1, COOTBETCTBEHHO, K HEOMPEAENIEHHOCTU B CMOPHbLIX MaTepuabHbIX MPAaBOOTHOLLIEHNAX U
BO3HMKLUMX B CBA3M C CyaebHbIM CMOPOM npoLeccyasibHbiX MPaBOOTHOLEHNSX, K HEOrpaHUYEHHOMY
nepecmMoTpy BCTYMUBLUMX B 3aKOHHYIO CUJTy CyAebHbIX MOCTAaHOBAEHWI, HAPYLLUAIOLEMY KaK NMPUHLMN
cnpaeegamneoro cyaebHoro pasbupaTenscTBa, Tak v NPUHLMN NPaBOBON ONpeaeneHHOCTU, U TEM CaMbIM - K
HernpaBoOMEPHOMY OrPaHUYEHNIO KOHCTUTYLMOHHOMO NpaBa Ha CyaebHyo 3auTy, 4TO NPOTMBOPEYUT
TpeboBaHuaM cTaTen 19 (yactn 1 un 2), 46 (4acTtn 1 n 2), 55 (vacTb 3), 118 (vacTb 1) n 123 (vacTb 3)
KoHcTuTyumn Poccuinckon ®egepaumn.

BmecTe ¢ TeM (hefepasibHOMY 3aKOHOAATENO NpY pethoOpPMMPOBAHUN HA[30PHOMO MPON3BOACTBA, BKOYas
npouezypbl UHULMMPOBAHNA HAaA30PHOI0 NepecMoTpa CyAebHbIX NocTaHoBAeHWI B Mpe3ngnyme
BepxosHoro Cyaa Poccuinickon ®epepaumm, HagnexuT - cxoas 3 uenen obecnevyeHuns eanHoobpasHoro
NPYMEHEHNS 3aKOHa 1 PYKOBOACTBYACL KoHCTUTYyuUMeln Poccniickon degepaunm n HaCToALWMM
MocTaHOBJIEHNEM - KOHKPETM3UPOBaTh MOPAAOK OCYLLECTBAEHNSA NPaBOMOYUSA, NPefyCMOTPEHHOrO CTaTben
389 I'MK Poccuinckon ®epepauunu.

9. ObwenpaBoBO MPUHLMM MNPaBOBOW ONpeaeseHHOCTM NpeanonaraeT cTabunbHOCTbL NPaBOBOro
PerynnpoBaHnsa n NCMOSHUMOCTb BbIHECEHHBIX CyAeOHbIX pelueHni. [o3ToMy npy yCTaHOBAEHUN
OCHOBaHMI ANn5 06)kKanoBaHWs U NepecMoTpa BCTYMMBLLMX B 3aKOHHY0 Cuiy CyaebHbiX akToB, CPOKOB, B
npeaenax KOTopbIX AOMYCKAeTCA Takoe 06)KasloBaHMeE, @ TakXXe Mpu onpeneneHmmn cyaebHbix MHCTaHUWA,
KOTOpble MPaBOMOYHbI pacCMaTpMBaTh COOTBETCTBYIOLIMNE Xa0bbl (MpeacTaB/ieHUs), 3aKOHO4aTeNo - B
CUY YKa3aHHOIO MPUHLMMA - HABJAEXUT NCXOLUTb M3 TOrO, YTO YHACTHUKN FPpaXKAaHCKNX
I'IpaBOOTHOLIJeHI/II7I OOJIXXHbI UMeTb BO3MOXHOCTb B Pa3yMHbIX npenenax npeasnaetb nocnenctena CBOeEro
nosefeHns n bbiTb yBEPEHHLIMW B HEM3MEHHOCTUN CBOEro ohmLManbHO NPU3HAHHOMO CTaTyca,
npuobpeTeHHbIX NpaB 1 06583aHHOCTEN.

9.1. Mpoueaypa o0bxanoBaHns B NOPSALKE HaA30pa BCTYNMUBLUMX B 3aKOHHYIO CUy CcyaebHbIx
MOCTaAHOBJIEHWI, KaK CIeAYEeT N3 3aKPEerIsoLWMX ee B3anMOCBA3aHHbIX N0a0XXeHW rnasbl 41 TTIK
Poccuinckon ®denepaunun, BkaoYas nosoxxeHns ctaten 376, 377, 381, 382, 383 n 389, ponyckaeTt
BO3MO>KHOCTb NOAA4YN HaA30pHOW »Xasobbl (MpeacTaBneHns) n NPoBepKN cyaebHOro NoCTaHOBAEHUS
nocsienoBaTesibHO B TpeX HaA30pPHbIX Cyﬂ,eﬁHbIX WHCTaHUMAX B Te4eHne roga Cco gHqA ero BCTynJjeHnsa B
3aKOHHYI0 CUy, NPUYEM COTrNaCcHO C/IOXKUBLUENCA NPaBOMPUMEHNTENBHOM MPAaKTUKE B 3TOT CPOK He
BKJIO4AETCA HY BPEMS PAaCCMOTPEHNS Haf30PHOM »anobbl (MpeacTaBNeHNs ), HA BPEMS PacCMOTPEHMS
nctpeboBaHHOro fena B Cyae HaA30pHON UHCTaHLMK. He onpefeneH 1 TOT Nepuos, B Te4eHMe KOTOPOro
MO)XeT ObITb BOCCTAHOBJIEH MPOMNYLLEHHbIA CPOK 00)KanoBaHWs (YacTb YeTBepTas ctaTbu 112 MK
Poccunckon ®egepaumm).

CnepoBaTenbHO, B COOTBETCTBUN C AENCTBYIOWMM rPpaXkAaHCKMM NpoLLecCyasibHbIM 3aKOHO4aTEeNbCTBOM
Poccuinckon ®epepalm nepecMoTp No HaA30PHbIM Xanobam (NpencTaBJeHUsAM) BCTYNUBLUNX B 3aKOHHYIO
cuny cyaebHbiXx NOCTaHOBIEHMIN MOXXET UMETb MeCTO He TOIbKO HEOAHOKPATHO, HO U B TeYyeHme
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HeonpeneneHHo AJANTEeNbHOr0 BPEMEHM.
MpMeHNTENbHO K CyaebHbIM CUCTEMaM, OCHOBAHHbIM Ha TaKOM PerynnpoBaHUN, B peLleHnax
EBponeinckoro Cyna no npaBaM 4YesioBeKa NOAYEPKMBAETCA, YTO NPoLeaypbl, 4ONYyCKaoWwme He
OrPaHUYEHHOE MM 3HAYUTENBHO NPOTSXKEHHOE N0 BPeMeHU 06>kanoBaHue cyaebHbIX pelleHni, B TOM
yucne HeonpeaeneHHOCTb CPOKOB PacCMOTPEHNA A€/ B HaA30PHOW MHCTaHLUK, BEAYT K
HeonpeaeneHHOCTM N HeCTabnAbHOCTU OKOHYATENbHbIX PELUEHNA N HECOBMECTUMbI C MPUHLIMMOM MPaBoBO
onpeneneHHoCTH, ABASIOWMMCA 04HUM U3 OCHOBOMOMAraloWmMxX 3/1eMEHTOB BEPXOBEHCTBA MpaBa, 1 MPaBoM
Ha cnpaBeasmBoe cynebHoe pa3bupatenbcTBO (MyHKThI 61 1 62 nocTaHoBAeHMS OT 28 okTs6ps 1999 roaa
no geny "bpymapecky (Brumarescu) npoTus PymMbiHMK", NyHKT 77 nocTaHoBneHus ot 25 nons 2002 roga
no geny "CoBTpaHCaBTO XONAUHI NPOTUB YKpauHbl", NyHKTbI 51 1 54 nocTtaHoBneHWs oT 24 uiona 2003
rofa no geny "Psbbix npoTmB Poccun”, nyHKTbl 63 1 69 nocTaHoBNeHNS 0T 12 aHBaps 2006 roga no neny
"Kexana (Kehaya) n gpyrune npotus bonrapuun", nyHkT 49 noctaHoBneHus ot 27 anpens 2006 roga no geny
"3acypueB npoTms Poccun" n gp.).

Mpn yKa3zaHHbIX 06CTOATENLCTBAX, N0 MHeHWUIO EBponenckoro Cya no npaBaM YenoBeKa, MpuU3HaHue
Ha430pHOr0 NPOM3BOACTBA B Ka4ecTBe 3(PHEKTMBHOro cpefCcTBa NPaBOBOM 3aLLNThl, KOTOPOE HeEOHBX0AMMO
ncyepnaTthb 4S8 cobnoaeHns KpUTepmsa NpuemneMocTu xanobbl B EBponencknin Cyn no npaBam YeNoBeKa,
nopoamno 6bl NpaBoBYO HEONPELENEHHOCTb U ANLWK0 Bbl CMbICAa NpPaBuaIo o cobnogeHnn
LIeCTMMECSHHOro Cpoka obpallieHns C Takon xxanobol (peweHns ot 29 aHBaps 2004 roga no geny
"bepaseHunwsuamn npotus Poccun”, ot 6 mas 2004 roga no peny "deHncos npoTtus Poccun”).

9.2. Kak BbiTekaeT u3 ctaTbmh 118 (4acTb 2) KoHcTuTyumn Poccuinckon ®eaepaumm BO B3aUMOCBA3N C ee
CTaTbsiMu 126 n 127, rpa)kaaHCKoe Cyaonpon3BoACTBO, MOCPEeACTBOM KOTOPOro OCYLLECTBAAIOT cyaebHyto
BJACTb CyAbl 0bLen opncankumm n apbutpaxHble Cyabl, B CBOUX NMPUHLMUMNAX U OCHOBHbIX YepTaxX LOJIKHO
ObITb OANHAKOBBLIM 419 STUX CYA0B.

B cynonpou3BoAacTBe, OCyLWeCcTBAsSEMOM apbuTpaXKHbIMK cyaamin (CTaTbm 292, 295, 299 n 303 AMNK
Poccninckon degepaunm), OTCYyTCTBYET MHOXXECTBEHHOCTb HaA30PHbIX MHCTAHLUMUA (MOJIHOMOYNEM MO
NnepecMoTpy BCTYMUBLUMX B 3aKOHHYIO CUJTy CyLeOHbIX akTOB apbUTpaKHbIX Cy40B HafeNeH TOJIbKO
Mpe3nanym Beicwero ApbutpaxHoro Cyna Poccuinckon ®egepaunm), He 4OMyCKaeTCs BO3SMOXHOCTb
HEOLHOKPATHOro NepecMoTpa CyebHbIX akTOB B MOPSAKE Ha30pa 1 NPeayCMOTPEHbBI XXECTKME CPOKU: ANs
nogayn 3asaBneHns (NpeLcTaBaeHNs) 0 NEPECMOTPE - He CBhILE TPeX MecsLeB CO AHSA BCTYMNIEHNS B
3aKOHHYI0 CUJTy MOC/Ie4HEr0 0CMaprBaeMoro cynebHoro akTa, 414 pPeLeHNs BOMPOCOB 0 MPUHATUN
3asB/IeHNs (NpeacTaBAeHNS) K MPON3BOACTBY - NATb AHEN, ANS PeLeHns BONpoca O HaJlM4yMm OCHOBaHMWI
A4N19 nepecmoTpa Aena v 0 nepefaye gena aas pacCMOTpeHus no cywecTsy B Mpe3nanym Beicwero
ApbutpaxkHoro Cyna Poccuinckon ®enepaumm - He 6osiee 04HOro Mecsua, a 4as CaMoro paspeLlleHns gena
Mo CYLLEeCTBY - CPOK, HE MPeBbILLIAIOLLNA TPEX MECALEB CO HA BbIHECEHWSA onpefieneHuns o0 nepefaye aena B
Mpe3nanym.

B oTnmyme oT 3TOro B paxxAaHCKOM npoLeccyanbHOM Kogekce Poccuinckon ®epepauny yCTaHOBEHI
Bonee pAnTeNbHbLIE CPOKM: 411 MOAAYN »Kanobbl (MpeacTaBNeHUs) B CyA HaA30PHON UHCTaHLMW - OOVH 1o
CO [HA BCTYNNeHNa cyaebHOro NoCTaHOBNEHNS B 3aKOHHYIO CUATY; 1S PaCCMOTPEHNS B CyLe Haf30pHOW
WHCTaHUMW HaA30pHON xanobbl (MpeacTtasneHmns) - He bonee ogHOro mecsua, a B BepxosHom Cype
Poccuinckon ®epepaumm - He 6onee ABYX MeCALEB; A5 PAaCCMOTPEHUS Cyabel MCTpeboBaHHOro aena u
pelueHns Bonpoca o nepefaye ero A pacCMOTPEHUS MO CYLLEeCTBY B CyA HaA30PHON MHCTaHUUK - He
6onee YeM Ba MecaUa, a cyaben BepxosHoro Cyaa Poccuinickon ®epepaumm - He 6onee 4YeM YeTobipe
Mecsua (3TOT CPOK MOXKET 6bITb NPOASIEH COOTBETCTBEHHO A0 YETLIPEX U LUECTU MEeCALEB), NS
pacCMOTpeHns fena no CywecTBy B Mpe3nanyme BepxXoBHOro cyaa pecnybnuku, kpaesoro, obnactHoro
WA PaBHOrO eMy CyAa - He bonee aByx Mecsues, B CyaebHoM Konnerny no rpaXkaaHCKUM genam
BepxosHoro Cyna Poccuinckon ®epepaumm, BoeHHon konnerun BepxosHoro Cyaa Poccuinckon depepauun -
He bonee Tpex mecsues, B Mpe3nanyme BepxoBHoro Cyaa Poccuiickonn ®epepaunu - He 6onee yeTbipex
MecsaueB. [Npy TOM 4TO HaA30pHOE MPON3BOACTBO MOXET UMETb MECTO MOC/IeA0BaTENbHO B Tpex cyaebHbIix
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WHCTaHLUMAX, B LLleJIOM MPOLIeCC Haf30pHOr0 06)XaloBaHWs - C y4eTOM KYMYASTUBHOIO 3h(heKTa Takoro
PerynnpoBaHus - MOXKET ONNTbCA B TEYEHNE HECKOJIbKMX JIET, YTO HE COriacyeTcs C BbITEKAOWMM 13
KoHCcTuTyumm Poccniickon degepaumm NpMHLXAOM NPaBoBOW ONpeaesIeHHOCTU U OCHOBAHHbIM Ha HEM
NPUHLMUNOM CTabunbHOCTM cyaebHbIX aKTOB.

BMecTe ¢ TeM Npu3HaHWe COOTBETCTBYIOLWMUX HOPM paXk4aHCKOro NpoueccyasbHOro kogekca Poccuiickon
depepaummn npoTuBopeyawmmm KoHcTuTyumm Poccniickon @egepaunn 1 yTpaTUBLIUMK CUNTy CO31aBasio Obl
Takow npoben B NpaBOBOM PEryiMpoBaHNN, KOTOPbIA B AAHHOM C/lydae He MOXXeT ObITb YyCTpaHeH
HernocpeacTBEHHbIM NpUMeHeHneM KoHCcTuTyumn Poccninckon degepaunn n TpebyeT BHECEHNSA CUCTEMHbIX
N3MEHEHWUI B AENCTBYIOLLEE 3aKOHOAATENLCTBO O CYA0YCTPONCTBE M 0 rPaKaHCKOM Cy40MNpoM3BOACTBE.
MOCKONbKY B HacTosLLee BPpeMS CYyAbl HAA30PHON NHCTAHLMM OTMEHSIOT U U3MEHAIOT 3HAYUTEIbHOE YNC/I0
CynebHbIX MOCTaHOBNIEHNI HMXKECTOALWMX Cy0B, obecneynBas TEM CaMbIM UCMPABAEHNE OOMYLLEHHbIX
CYLLECTBEHHbIX CyaebHbIX oWNbOK 1 3alMTy HapYyLLUEHHbIX NPaB, NCKOYeHNE AEeNCTBYIOLLNX HAaA30PHbIX
npouenyp 6e3 04HOBPEMEHHOIO CO3AaHNA CUCTEMbI CBOEBPEMEHHOIO MPeayNpPeXXAeHUs N UCNPaBIEHNS
cynebHbix ownbok npmeesio bbl K NpPoLLECCyaibHO-NPaBOBOMY BakKyyMy, Ae30praHu3aunn He ToNbKo
AeATeNbHOCTU CYyA0B HaA30PHOM MHCTAHLMW, HO U B LIENIOM FpaX4aHCKOro Cya0mnpon3BoLACTBa, MOCTaBUIO
6bl NoA yrpo3y oCyLLEeCTBAEHNE OCHOBHOM (PYHKLMM NpaBocyans - obecneyveHne n spdekTnBHoe
BOCCTaHOBJ/IEHME HAPYLLEHHbIX NpaB 1 cBObOA YenoBeKa U rpaXkgaHunHa.

Mo3ToMy BbITEKaKLWMA 13 npeambynbl 1 cTaten 1 (yacTtb 1), 2, 15 (vactn 1 n 4), 17,18, 19, 46 n 118
KoHcTuTyumm Poccuiickon depgepaumy NpMHLUMN NPaBOBOWM CNPaBeaBOCTU U OCHOBAHHbLIN Ha HEM
NPUHLMUMN CNpaBeanBoCTU cynebHbIX akTOB Kak Heobxoaumoe ycnosue cynebHon 3alinTsl npas 1 cBobos
4yesnoBeka U rpakaaHnHa 06a3biBaloT KOHCTUTYLMOHHBIA Cya Poccunckon ®enepaunm - B LENSX 3aUThl
OCHOB KOHCTMTYLMOHHOro cTpos Poccminckon depepaunn, npas 1 cBoboa 4enoBeka v rpakgaHnHa,
noanepxaHmsa 6anaHca KOHCTUTYLIMOHHO 3aLLMLLAEMbIX LLEHHOCTEN 1 C Y4eTOM 06 bEKTMBHO CIOXKUBLLMXCS
peannin - B HaCTOSLLEM OeNie BO3AEPXKaTbCA OT NPU3HAHUA HE COOTBETCTBYIOWNMU KOHCTUTYLMUN
Poccuinckon degepaumm YacTy NepBon cTaTbl 376, NyHKTa 3 YacTu BTOPOWN CTaTbyn 377, YacTen BTOpPON,
TpeTben u wecton ctatbh 381, YacTu BTOPON cTaTbm 382, YacTu BTOpOM cTaTbn 383, cTtaTen 387 1 389
MK Poccunckon ®egepalm B TOM HaCTK, B KaKON MMU NpefonpefensieTcs MHOXKeCTBEHHOCTb HaA30PHbIX
WHCTaHLUMIN, BO3MOXXHOCTb HEOJHOKPATHOIr0 NepecMoTpa CyaebHbIX MOCTaHOBNEHU, MPUHATLIX B NOPSAAKe
HaA30pa, HeonpeaeseHHOCTb CPOKOB HaA30pHOro 06>xanoBaHUs 1 NPoON3BOACTBA.

Micxoms n3 Toro, 4TO NPOU3BOACTBO B MOPSAKE HaA30pa B CYLECTBYIOLWEN cucTeMe CyaebHbIX MHCTaHLUNIA
MOXXeT pacCMaTpUBaTbLCS Kak Heobxogumoe ana obecneyveHns 6anaHca Mexay TakKMMW KOHCTUTYLIMOHHO
3aLlUMLLAEMbIMUA LLEHHOCTSIMU, KaK CMPaBeaIMBOCTb U CTabunbHOCTb CyaebHbIX aKTOB, JIMLLb Ha
NnepexoaHbIi K HOBOMY PerynnpoBaHuio nepuog, denepasbHOMY 3aKOHOAATENO HaANEXNT, MPUHUMAs BO
BHMMaHWe npaBoBble no3uunn Eeponeickoro Cyna no npaBaM 4YenoBeka v pesontoumtio KomuteTa
MwuHuncTpos CoseTa EBponbl oT 8 cheBpans 2006 roga ResDH (2006)1, B pa3yMHble CPOKU YCTAHOBUTb
npoLeaypsl, peanbHo obecneynBaLLMe CBOEBPEMEHHOE BbISIBIEHNE 1 MEPECMOTP OLWMNBOYHbIX CyaebHbIX
NMOCTaHOBMIEHUN [0 UX BCTYNEHNS B 3aKOHHYIO CUAY, U MPUBECTY NMPaBOBOE PeryampoBaHne Hag30pHOro
Npon3BOACTBA - Ha 0CHOoBe KoHCTUTyuLMK Poccuiickon depgepaunm 1 C y4eTOM HacTosLlero MocTaHOBAEHNS
- B COOTBETCTBME C Npu3HaBaeMbiMu Poccniickon depepaumen MexayHapoaHO-NpaBoBbIMM CTaHAapTaMu).
9.3. I'paxkpaHckmi npoueccyanbHbin Kogekc PCOCP He npenocTaBnsan rpaxxaaHaM rnpasa Ha
HenocpencTBeHHOe obpalleHne B Cya Haf30pPHON MHCTaHLMKW, @ HaA30pHOE NPOM3BOACTBO BO3OyXAan0Ch
JINLWLb MO NPOTECTY A0JHKHOCTHLIX JINL, CyAa 1 NPoKypaTypbl. COOTBETCTBEHHO, BCTYMNJIeHNe cyaebHoro
NMOCTaHOBJIEHUS B 3aKOHHYIO CUJTy 03Ha4al0 0A4HOBPEMEHHO, YTO rpa)kAaHuH (eCav TOJIbKO OH He
obpaTtuncs B KOHCTUTYLMOHHBbIA Cya Poccuiickonn @eaepaunm ¢ »asobo Ha HapyLleHne CBOUX
KOHCTUTYLMOHHbIX MPaB MPUMEHEHHbIM WK NMOANEXALL MM NPUMEHEHUIO B €0 Aejle 3aKOHOM) ucyepnan
BCE UMEILLNECH BHYTPUrOCYAapCTBEHHbIE CPeACTBa NPaBOBOW 3alUMTLI NPU oNpeaeneHnn CBOMX Npas n
obsA3aHHOCTEN.

M3 3Toro ncxoamnm kak KOHCTUTYUmMoHHbIN Cyn Poccuinckon ®epepalmm, NOATBEP)KAAS NPABO rpakaaH
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Poccuinckon ®epepaummn Ha obpauleHne B EBponenckuii Cyn no npaBaM YesioBeka C Xanobon Ha cyaebHbii
aKT, BCTYNMBLUWIA B 3aKOHHYIO CUJTY, HE3aBUCUMO OT TOro, 6bis1 1 06)Kanyemblin akT NPeAMETOM NPOBEPKU
B CyAe HaL30pHOM MHCTaHumK, Tak 1 EBponencknin Cyg no npaBaM 4YesoBeKa, COrJlacHO MPaBOBOWN MO3MLMN
KOTOPOro LUECTMMECSYHBIN CPOK Ha obpalleHne B 3ToT Cya rpaxaaH Poccuinckon ®depepaunm ncHncnseTcs
C MOMEHTa BCTynJeHns cyaebHoro akta B 3aKOHHYI0 CUJTY 1 He NpepbIBaeTCsA Aa)Ke B TOM Ciyyae, ecau
NHULUNPYETCA NPOM3BOACTBO B HAA30PHOW NHCTAHLUN,

B cooTBeTCTBUM C AencCTBYOWMM pa)kAaHCKUM nNpoLeccyasibHbIM Kogekcom Poccuinckon ®epepaumu,
KOTOPbIN 3aKpenus npaBo rpaxaaH Ha 06>xanoBaHue cyaebHbIX NOCTaHOBAEHWI B Cy 4 HaZA30PHOM
WMHCTaHUMK, B CNyYae ecan cyabsi, uctpebosas Aeno, no npockbe, cogepxkallencs B xanobe,
npeacTaBAeHUN UM MHOM X04aTalCTBE, NMPMOCTaHaBAMBaET UCNoaHeHMe obXxanoBaHHOro cyaebHoro
NOCTaHOBJIEHUS, [0 3aBepLUeHNs NPOU3BOACTBA B CyAe HAaA30PHON MHCTAHLUUN 3TOT aKT He peanusyeTcs B
KOHKPETHbIX NPaBOOTHOLIEHNAX. Kak TaKoBOW OH He MOXKET NpnobpecTn Ka4eCTBO OKOHYATENIbHOCTU (TeM
6onee 4TO CyA HaA30PHOM MHCTaHLMK, B OT/IMYMe oT EBponeickoro Cyfa no npaBaM YeJIOBEKaA, BMpaBe He
TOJIbKO YCTAHOBUTb (0aKT HapyLLUEHUS MpaBa, HO U OTMEHUTL NPUBEALUEE K TAKOMY HapyLLeHuo cyaebHoe
NMOCTaHOBJIEHUNE), U, C/Ief0BaTESIbHO, MOKa CYyAOM HaA30PHON UHCTAHLMN He BbIHECEHO COOTBETCTBYIOLLEE
pelleHne, UMeLLNECS BHYTPUrOCYAapCTBEHHbIE CPeiICTBA NPABOBOM 3aLLMThl HE OOJIKHbLI CHATATLCS
ncYyepnaHHbIMK B CMbICAe CTaTbm 46 (4acTb 3) KoHcTuTyuumn Poccuinckon ®epepaumm.

Takmum 0bpa3oM, 3aMHTEpPEeCOBaHHbIE ML CMOryT obpaluaTbcs B EBponenckuin Cyn no npaBaM 4esoBeka
y>Xe Noc/ie 3aBepLieHmns Npon3BOACTBa B CyAe HaA30PHON MHCTaHLMM - MPX TOM 4TO HaA30pHoe
NpOM3BOACTBO B pe3y/bTaTe ero pethopMnpoBaHmnsa enepasbHbiM 3akoHodaTenem byaeT oTBe4YaTb BCEM
HeobxoamMmbIM TpeboBaHMAM, BbiTEKAOWNM U3 KOHCTUTYUMN Poccuinckon ®enepauum n HaCcTosLLEro
MocTaHOBNIEHUS, B KavyecTBe 3(pheKTNBHOro cpeacTea cyaebHom 3awuThl.

Micxoas U3 N3N0)KEHHOro M pyKOBOACTBYACL CTaTbAMU 6 1 68, YacTs MK NepBOn 1 BTOPON CTaTbm 71,
ctatbamm 72, 75, 79 n 100 ®epgepasibHOr0 KOHCTUTYLMOHHOMO 3aKoHa "O KOHCTUTYyunoHHOM Cyge
Poccninckon ®epepaunn”, KoHCTUTyumoHHbin Cya Poccuinckon ®epepaumm

NMOCTaAaHOBMWI:

1. Mpu3HaTh YacTb nepsyto cTaTby 376 MK Poccuinckon ®egepaumm He NnpoTMBopeYallen KoHcTutyumnm
Poccuinckon ®epepalimm, NOCKObKY NPeayCMOTPEHHOE eto NpaBo 06>XKanoBaHMA BCTYNUBLUUX B 3aKOHHYO
cuny cypebHbix NoCTaHOBAEHMI B CY 4 HaA30PHON UHCTaHL MKW, NPefoCTaB/eHHOoe iMLaM, Y4acTBYOLWMUM B
Aene, u opyrvm nnuam, npaea M 3aKOHHbIE MHTEPECHI KOTOPLIX HAapYLWeHbl STUMU CyAebHbIMU
NOCTaHOBJIEHUSAMU, B CUCTEME AENCTBYIOLLEr0 NPaBOBOIro PeryampoBaHns rpakaaHCKoro
CyO0MNpOU3BOACTBA BbICTYNaeT B Ka4yecTBe AOMOAHUTENbHOW rapaHTum obecneyeHns NnpaBoCyfHOCTM
cynebHbIX NOCTAaHOBJIEHUI, eC/IN MCYepMaHbl BCE UMEILLNECS BO3MOXXHOCTW NX NPOBEPKN B 06bIYHbIX
(opanHapHbIx) cyaebHbIX npoueaypax.

2. Mpu3HaTb NYHKT 3 YacTu BTopon ctaTtbn 377 MK Poccninckon Pegepaunm B 4aCcTu, HE AOMyCKaloWeENR
obpalleHmne c Haa30pHoW xanobon (MpeacTaBaeHMEM) Ha BCTYNMBLUNE B 3aKOHHYI0 CUNly CyaebHble
MOCTAHOBJIEHNS MUPOBbLIX CYyAeN U CyAa aneNnauMoHHON NHCTaHUMK B CyaebHyto KOJIIeruo no
rpakaaHckum genam BepxosHoro Cyna Poccuinckon ®epepaumm, He NpoTMBopeYalmnm KoHCTUTyuum
Poccuinckon ®egepalmm, NOCTONbKY, MOCKOSIbKY B CUCTEME AENCTBYIOLWErO MPaBoOBOr0 PEryanpoBaHmns
rPaAaHCKOro Cyaonpon3BOACTBa CY)KEHNE BO3MOXHOCTEN HAaA30PHOI0 06>XKaNoBaHNS yKa3aHHbIX
cynebHbIX NOCTAaHOBMIEHUIN CBA3aHO C 0COOEHHOCTAMU rpaXKAaHCKUX Aesl, OTHECEHHbIX K MOACYAHOCTM
MUPOBBIX CyAewn, N HANNYMEM aneisLNOHHbIX NpoLeayp NPOBEPKM BEIHOCUMbIX UMW PeLUeHni, U NPpu TOM,
4yTO (hefepanbHbIM 3aKoHoAaTeNeM [0MKHO obecneyvunBaTbcs cobnogeHne coLmanbHO-060CHOBaHHbLIX
KpUTEpPUEB OTHECEHMS FPaXKAaHCKUX Aen K MOACYAHOCTN MUPOBLIX CYAeEN.

3. Mpu3HaTb B3aMMOCBSA3aHHbIE NOJIOXKEHNS YaCTen BTOPON U TpeTben cTaTbn 381 1 YacTn BTOPOWN CTaTby
382 I'MK Poccuinckon Gegepauun He npoTmBopedammm KoHCcTuTyumnn Poccninckon degepaunim, MOCKOSIbKY
B CMJY KOHCTUTYLMNOHHBIX MPUHLMMNOB rPa>kAaHCKOro CyA0Npou3BOACTBA OHM He AoMycKaloT
MPOW3BOJIbHbIA 0TKa3 CyAbW, pacCMaTPUBAIOLLErO Haf30pHYI0 Xanoby (NpeactasneHune), B uctpeboBaHum
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[eNa 1 nepefiaye ero A1s pacCMOTPEHMS MO CYLLECTBY B Cy[ HaA30PHON UHCTaHLMKM, 0653bIBalOT CyAblo BO
BCAKOM CJly4yae nepefaTb ero B Cy[h HaA30pHOW MHCTAaHLUWM NPY HaMYmMm NpPeayCMOTPEHHbIX 3aKOHOM
OCHOBaHWI 415 OTMEHbI MK U3MeHeHna obxxanyemoro cyaebHoro NnoCTaHOBAEHNS N UCKAOYatOT
BbIHECEHWNE M HEMOTUBMPOBAHHBIX PELLEHWI N0 pe3ybTaTaM PaCCMOTPEHUS HaA30PHOMN Xanobbl
(npepcTtaBneHund) n uctpebosaHHoro gena.

4. Mpur3HaTb MNONOXEHMNS YacTn wecTon cTaTbn 381 1 vyacTn BTopon ctatbn 383 MK Poccninckon
depepaumm He NpoTMBOpEYaLLMMK KoHCTUTYUun Poccunckon ®epepaumm, NoCKObKY B CMCTEME
LENCTBYIOLLEro NpaBoOBOro peryampoBaHnsa rpa)aaHCKoro Cyaonpon3BoAcTea nNpeanosaraeTcs, YTo B
COOTBETCTBUU C 3TUMUN 3aKOHOMOJIOXKEHMAMY NpeacefaTeNlb BEPXOBHOI0 Cyaa pecnybsivkn, Kpaesoro,
06,1aCcTHOrO MK paBHOro emy cyfa, Npencenatens BepxosHoro Cyaa Poccuinckon ®epepauun,
3amecTnTens MNpeacenatens BepxosHoro Cyna Poccuinckon denepauun NnpuHUMatoT pelleHns ob
nctpeboBaHUn gena v ero nepefaye 4159 paCCMOTPEHNS MO CYLLECTBY B Cy[ HaA30PHOW MHCTAaHUMW TOJIbKO
npw HaJmymm obpalleHuns nuua, NofaBaBLUEro HaA30pPHY0 Kanoby (MpeacTaBieHne), B TaKOW Xe
npoLenype, B Te Xe CPOKM N MCXOAS U3 TEX XKE OCHOBAHMWI, KOTOPbIE YCTAaHOBJIEHbI 419 PELLUEHNS
COOTBETCTBYHIOLLNX BOMPOCOB CyAbern Npu pacCMOTPEHUN HaA30pHOW aiobbl (MpeacTaBieHus),
nctpeboBaHHOro gena.

5. Mpu3sHaTb cTaTblo 387 MK Poccuinckon Genepauun He npoTmBopedallen KoHCTUTyLmMm Poccninckom
depepaLmm, NOCKOJbKY B CUCTEME AENCTBYIOLLEro NPaBOBOro pPeryampoBaHns rpa)kaaHCcKoro
Cy40MNpou3BOACTBa NPeAnonaraeTcs, 4To B KaYeCTBe CyLIEeCTBEHHbIX HapyLleHW HOPM MaTepuasibHOro
WAV NpoLEeccyanbHOro npasa Kak npeayCMOTPEHHbIX AaHHOW CTaTbelr OCHOBaHWIA A5 OTMEHbI Uan
N3MeHeHUs cyaebHbIX NOCTAHOBIEHNIN HUXKECTOSLWMX CYA0B B MOPSAKE HaA30pa MOryT BbICTYNaTb NNLb
Takue oWwmnbKM B TOJIKOBAHUN 1 MPUMEHEHNW 3aKOHa, MOBAMABLUME Ha UCXO0A Aena, 6e3 ncnpasfieHus
KOTOPbIX HEBO3MOXXHbI 3(h(PEKTMBHOE BOCCTAHOBEHME W 3alLMTa HapyLLEHHbIX NpaB 1 cBobod, a Takxe
3alMTa OXpaHAeMbIX 3aKOHOM MyBMYHbIX MHTEPECoB.

6. Mpu3HaTb cTaTblo 389 MK Poccuinckon ®egepauunm He npoTMBopeYdallen KoHCTUTyLum Poccninckonm
depfepaumm B TON Mepe, B KaKoW nNpefycMoTpeHHoe eto npaBoMoyune Mpencepatens BepxosHoro Cyna
Poccuinckon ®egepaumm, 3amectntens MNpencenatensa BepxosHoro Cyna Poccuinckon Genepauumn BHECTM B
Mpe3ngnym BepxosHoro Cyna Poccuinckon ®epepaumm MOTUBMPOBAHHOE NpeacTaB/eHNE 0 NepecMoTpe
cynebHbIX NOCTaHOBNEHUI B NOPSAKe HaA30pa B Lensax obecneyeHnsa eanHCTBa CyaebHOM NPaKTUKK 1
3aKOHHOCTW MOXET OblTb peann30BaHO TObKO MPW HaJIM4yMmn 0bpallleHnst 3aMHTEePeCOBaHHbIX JiuL, Mo
obwum npasunam rnasbl 41 gaHHoro Kogekca, B TOM 4Mciae B Nnpefesiax YCTaHOB/IEHHbIX YacTbio BTOPOM
cTaTbk 376, YacTbio NepBO CcTaTby 381 1 YacTbio NEPBON CTaTbh 382 CPOKOB ANs 06>KanoBaHMA B
HaO30pHYIO MHCTaHUWMIO, uCTpeboBaHMA AeNa U BbIHECEHUS ONpeesieHns Mo pe3ybTaTaM ero
paccMoTpeHus, npu Tom 4To MNpeacenatens BepxosHoro Cyaa Poccuinckon Gegepauun nam 3amectuTtesb
MNpencenatens BepxosHoro Cyaa Poccninckon ®degepaumn, BHECLINE NpeacTaB/ieHne, HE MOTyT
y4acTBOBaTb B paccMoTpeHumn gena Mpesngnymom BepxosHoro Cyaa Poccunckon ®epepaumn.
defepanbHOMY 3aKOHOAATENO NPU PedopMUPOBaAHNN HAA30PHOMO NPOM3BOACTBA, BK/OYAs npoLeaypsl
WMHULMNPOBAHMA HaA30pHOr0 NepecMoTpa CyaebHbIXx NocTaHoBNeHWI B Mpe3nanyme BepxosHoro Cyaa
Poccuinckon ®egepaummn, HagIeXuUT - UCXoas 13 uenen obecnevyeHuns egnHoobpasHOro NpUMeHeHNs
3aKO0Ha K pykoBoaACTBYACb KoHCTUTyumen Poccunckon ®egepaunm n HacToAawmMm NocTaHOBIEHNEM -
KOHKPETM3MpOoBaTb MOPSALOK OCYLLECTBEHNS NPaBOMOYMA, MPefyCMOTPEHHOro cTaTben 389 MK
Poccninckon ®degepaunn.

7. BblSIBNEHHbIN B HacTosALLEM [TOCTaHOBAEHNN KOHCTUTYLIMOHHO-NPaBOBOW CMbIC/1 MOJIOXXEHWIA YacTeln
BTOPOM, TPETLEN W WEeCTOoN cTaTbn 381, YacTn BTOPOW CTaTbk 382, 4acTu BTOpomn cTaTbn 383, cTaTen 387 u
389 I'MK Poccuinckon ®enepauun sensetca obuieobssaTenbHbIM U UCKSIIOYaeT Ntoboe nHoe nx
NCTOJIKOBaHME B NPaBONPUMEHNTENbHON MPpaKTHKe.

8. B HacTosiwem gene KoHCTUTyumoHHbIn Cya Poccuinckon ®epepaumm BO3AEpKMBAETCA OT NPU3HAHUA He
COOTBETCTBYIOWNMN KOHCTUTYUUKN Poccuinckon ®egepaumm 4acT NepBon cTaTbn 376, NyHKTa 3 YacTu
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BTOpOM CTaTbn 377, YacTen BTOPOW, TPETbEN U LLIECTON CTaTby 381, 4acTn BTOpPON CcTaTbh 382, 4acTu
BTOpow cTaTbmn 383, ctaten 387 n 389 MK Poccmnckon ®enepauny B TOW Mepe, B KaKON UMu
npenonpeaenstoTcs MHOXKECTBEHHOCTb HaA30PHbIX MHCTAHLUMIA, BO3MOXXHOCTb YPE3MEPHO MPOTSAXKEHHbIX
no BpeMeHn npouenyp 0b>xanoBaHus 1 nepecMoTpa cyaebHbIX MOCTaHOBNEHNI B MOPAAKE HaL30pa,
Apyrue oTCTYNJeHNUa OT NpUHLMNAA NPaBoBOW ONPeaeeHHOCTI.

3TnM C hefepanbHOro 3aKOHO4ATENA He CHUMAEeTCS 0643aHHOCTL - Ucxoas 13 TpeboaHmint KOHCTUTYL MK
Poccuiickon ®epepaLmm 1 € y4eToM HacTosLwero MocTaHOBNEHMUS - B pa3yMHble CPOKW YCTAHOBUTb
npouegypsl, peanbHo obecneynBaLLe CBOEBPEMEHHOE BbISBIEHME 1 MEPECMOTP OWMNBOYHbIX CyaebHbIX
NOCTaHOBJIEHUN [0 UX BCTYMNJIEHNS B 3aKOHHYIO CUJTY, U MPUBECTY NMPaBOBOE peryampoBaHne Hag30pHOro
NPOU3BOLCTBa B COOTBETCTBME C Npu3HaBaeMbiMu Poccuinckon depepalimein MexxayHapoaHO-NpPaBoBbIMU
CTaHZapTamu.

9. MNpeKkpaTnTb NPON3BOACTBO:

no »asnobe rpaxaaHnHa M.-C.A.AbakapoBa - B YaCTU, KACatoLLEeNCs NPOBEPKN KOHCTUTYLIMOHHOCTU YacTu
naton ctatbu 381 MK Poccuinckon denepaunu;

no »anobe rpakaaHku E.H0.OnenHMKOBOM - B 4aCTK, KacaloLWwencs npoBepKn KOHCTUTYLIMOHHOCTM CTaTby
388 I'MK Poccuinckon ®epepauunu;

no xanobe rpaxaaHku T.O.MONSKNHOW - B HaCTW, KacaloLLencs NpoBepkn KOHCTUTYLMOHHOCTY CTaTbh 336
MK Poccunckon ®epepauum;

no xanobe rpaxaaHku P.MN.CaBenbeBow - B 4aCTW, KacaloLLEeNncs NPOBEPKN KOHCTUTYLIMOHHOCTM ab3aLes
BTOPOro, TpeTbero 1 YeTeeptoro ctaTby 380 1 ab3aua 4YeTBEPTOro 4acTu TpeTben cTaTbm 382 MK
Poccuinckon ®epepaumu;

no xanobe rpaxaaHvHa 3.A.CU31KOBa - B 4aCTW, KacaloLLencs NpoBepPKN KOHCTUTYLLIMOHHOCTU NyHKTa 3
4YacTy NepBon cTaTbn 16, ab3aLa NepBoOro YacTu BTopon cTaTbh 20, cTaTbn 112, NyHKTa 3 4acTy BTOPOM
cTaTbmn 377 TTIK Poccuinckon depepauun.

10. MNpaBonpuMMeHUTEIbHbIE peLleHnsa No AeslaM OTKPbITbIX akLMOHepHbIX 0bLwecTs
"HuxHekaMckHedTexuM" 1 "XakacaHepro", a Takxxe no genam rpaxaaH M.-C.A.Abakaposa,
NX.FaguatynnuHa, H.P.T'unemytaunHosa, E.F0.0nenHnkoson, C.B.NMoHomapeson, C.M.CaBenbesa,
P.M.CaenbeBoit, 3.A.CM3MKOBaA, OCHOBAHHbIE Ha MONOXEHNAX YaCTEN BTOPOW, TPETbEN U LLECTON CTaTbW
381, 4yacTu BTOpOW CTaTbmh 382, YacTu BTOpown cTaTbmh 383, cTaTbmh 387 n ctaTbmn 389 MK Poccuiickon
®epnepalmm B NCTOJIKOBAHWM, PACXOAALLEMCS C UX KOHCTUTYLMOHHO-NPAaBOBLIM CMbIC/IOM, BblSB/IEHHbIM
KoHcTuTyumoHHbIM CyaoM Poccuinckon ®efepaumm B HacToswem MocTaHOBAEHMU, NOANEXAT NepecMoTpy
B YCTAHOB/IEHHOM MOPSAOKE, €CAW A5 3TOr0 HET MHbIX NPENATCTBUN.

11. HacTosee MNocTaHOBNEHME OKOHYATESNIbHO, HE NOANEXUT 06>KanoBaHWIO, BCTYNaeT B CMy
HeMe[JIeHHO NnocJie NpoBO3rnalleHus, 4enCTBYET HEMOCPEACTBEHHO U He TpebyeT NoATBEpPXAeHNA
APYrMK OpraHamMu 1 AOJHKHOCTHBIMU inLiaMu.

12. CornacHo cTtaTbe 78 ®defepasibHOr0 KOHCTUTYLMOHHOIO 3akoHa "O KoHCTuTyumoHHom Cyne
Poccuinckon ®epepaummn" HacTosiwee MocTaHOBAEHME NOOJEXUT HE3AaMeAUTEbHOMY 0nybIMKOBaHNIO B
"Poccuirickon razete" n "CobpaHnn 3akoHoAaTensCcTBa Poccunckon ®epepaunn”. NMocTaHOBAEHNE LOMKHO
6bITb onybimkoBaHo Takxe B "BecTHMke KoHcTutyumnoHHoro Cyga Poccuinckon ®epepaunn'.
KOHCTUTYUMOHHLIN Cy 4

Poccuiickon ®epepalimu

N 2-
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