Mo peny o npoBepke KOHCTUTYLMOHHOCTM ab3aua BToporo
nyHKTa 1 ctaTtbu 335 Npa>kpaHCKoro kopekca Poccunckon
depepauum B CBA3M C XXanodbou rpaxxaaHumHa C.B.TiopuHa

MocTtaHoBneHme - Ne 18- - o1 15.04.2020 - KoHCcTUTYUMOHHbIA Cya Poccuinckon ®epepaumm - lencteyeT 6e3
N3MEeHeHnNn

VimeHeMm Poccuiickon ®epepaumm
MOCTAHOBJIEHUE
KOHCTUTYLIMOHHOI O CYJIA POCCUACKOW ®EEPALLAN

no fesy 0 NPOBEPKEe KOHCTUTYLMOHHOCTY ab3alua BTOporo nyHkTa 1 ctaTby 335 paXkaaHCKOro Koaekca
Poccuiickon ®epepalmm B cBA3uM € xanobon rpaxxgaHnHa C.B.TiopmHa

ropog CaHkT-NeTepbypr 15 anpens 2020 roaa

KoHcTuTyumoHHbin Cya Poccuinckon ®enepaumm B coctase Mpeacenatend B.[1.30pbkunHa, cyaen
K.B.ApaHoBckoro, A.W.bonuosa, H.C.boHaaps, I.A.lagxwnesa, H0.M.[laHunoBa, J1.M.)KapkoBoWu,
C.M.KazaHuesBa, C.[J.KHs3eBa, A.H.KokoToBa, J1.0.Kpacas4yumkoson, C.MN.MaBpuHa, H.B.MenbHMKOBa,
K0.[.PynkuHa, B.I.pocnasLeBa,

PYKOBOACTBYSACh CTaTben 125 (YacTb 4) KoHcTuTyuun Poccuinckon depepauum, NyHKTOM 3 4acTu NepBoW,
YaCTAMU TPETbEN N YETBEPTON CTaTbyh 3, YaCTbio NepBON CTaTbm 21, cTaTbamm 36,47 1, 74, 86, 96, 97 n
99 depfepanbHOro KOHCTUTYLMOHHOrO 3akoHa "0 KoHcTuTyumoHHoMm Cyne Poccuinickon ®epepaumm”
paccMoTpen B 3acefaHumn 6e3 nposefeHns caywaHmsa 4eno 0 NpoBepke KOHCTUTYLUMOHHOCTM ab3aua
BTOpOro nyHkTa 1 ctaTtbu 335 K Poccunckon denepaunn .

MoBOAOM K pacCMOTpPeEHMIO Aena aBunach xxanoba rpaxnaHuHa C.B.TiopuHa. OCHOBaHMEM K pacCMOTPEHUIO
Aena sBuiacb 0bHapy XMBLUAACS HEONPEAENeHHOCTb B BOMPOCE O TOM, COOTBETCTBYET M KOHCTUTYL MK
Poccuiickon ®epepalimm ocnapMBaeMoe 3asaBMTEIEM 3aKOHOMO0XEHNE.

3acnywas coobuieHne cyabu-goknaayimka H.C.boHaaps, nccnenoBaB NpeAcTaB/ieHHbIE JOKYMEHThI U UHbIE
MaTepuanbl, KOHCTUTYLUMOHHBIN Cya Poccuinckon ®epepaunm

yCTaHOBW:

1. CornacHo ab3auy BTopomy nyHkTa 1 ctaten 335 'K Poccuiickon ®epepaumm B Cnyyae, Korga
3as0rofartesieM SBASETCS TPETLE JIMLO, K OTHOLWEHNAM MeXAY 3as0rogaTenem, 4OMKHUKOM 1
3a0rofep)xatesieM NPUMEHATCS NpaBuna ctaten 364 - 367 naHHOro Kogekca , €Cam 3akoHoM uan
cornalleHmem mexzay CoOTBeTCTBYOWNMN NNLAMN He NpeayCcMOTPeHO NHOoe.

1.1. B cuny porosopa 06 nnoteke, 3akno4eHHoro 23 nekabps 2014 roga, 3a10roM npuHagaexalmx
rpaxkaaHuHy C.B.TIOpUHY XWUblX NOMeLLeHUA Bbino obecneyeHo NCNosHeHNe rpa)aaHnHom O,
0643aTeNbCTB MO AOrOBOPY 3aliMa, KOTOPbIV Bblf1 3aK/II04YEH UM B TOT XK€ AEHb C FrpaKaaHUHOM b. 1
npegycMaTpusan 0683aHHOCTb 3aeMLLMKa BO3BPATMTb CyMMy 3aima (890 Teicay gonnapos CLLUA) un
yNAaTWUTb NpUYUTatoLLMeCs NpoLeHTbl He no3aHee 23 mapTa 2015 roga.

PelweHnem TBepcKoro panoHHoro cyaa ropoga Mockebl 0T 24 okTabpsa 2017 roga no ucky b.,
npenbasneHHoMy 13 mioHs 2017 roga, ¢ ®. B3biCKaHa 3a[10/XKEHHOCTb MO AOrOBOpPY 3aliMa 1 obpalleHo
B3bICKaHWE Ha 3a/10KEHHOE UMYLLLEeCTBO. ANENSIALMOHHLIM onpeaeneHnem cyaebHom Konnernm no
rpa)kgaHCKMM genam MOCKOBCKOIO ropoACcKoro cyfa oT 2 MapTa 2018 roaa pelueHmne cyga nepeon
WHCTaHUMKN ocTaBneHo 6e3 nameHeHms. Cyl OTKAOHWA [OBOA aneisaLMOHHON »Kanobbl 0 NpekpaLleHnn
3anora B mapTe 2016 rofa, T.e. N0 UCTeYEHUU rofla Co AHSA HacTynJeHns Cpoka UCMOJIHEHUS
obecneyeHHoro 3asorom obssaTtenbcTBa (23 MapTa 2015 roga) v 0o npeabsBAeHMs ncka 0b obpalieHun
B3bICKaHWNSA Ha 3aJ10)KeHHOoe uMyLLlecTBo. Cyll TakXXe yKasas, YTo CPOK AeNCTBMA AOroBopa 3ajora
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onpeneneH CToOpoHaMy "o NOJHOM0 UCMONHEHMS 3aeMLUMKoM 0653aTeNbCTB N0 A0roBopy 3alima”, a
npegycMoTpeHHble cTaTben 352 MK Poccuinckon ®epepaumm 0CHOBaHUS NpeKpaLLeHms 3anora
OTCYTCTBYIOT. B nepefaye KacCaLMOHHbIX Xaf10b Ha faHHble cyaebHble NOCTaHOBAEHUS A5 PaCCMOTPEHUS
B cyaebHOM 3acefaHUMN Cy10B KacCaLMOHHOM NHCTaHLUMKN OTKa3aHo (onpeaeneHnsa cyab MoOCKOBCKOro
ropogckoro cyfa ot 29 nioHa 2018 roga n cyabm BepxosHoro Cyna Poccuinckon ®egepaunm ot 20
CceHTabpsa 2018 rona).

Mo MHeHuto 3a8BuTeNs, ab3au BTopon NyHKTa 1 ctaTbmn 335 MK Poccuinckon Genepauun NpoTUBOPEYNT
cTaTbaMm 15 (4actb 1), 17 (4acTb 3), 18, 19 (4actn 1 n 2), 35 (vacTb 1), 45 (yacTb 1), 46 (4acTb 1) n 55
(4acTb 2) KoHCTUTYuumn Poccuinckon ®epepalimm, NoCKObLKY NPU HaMynn B 4OroBope 06 nnoTeke yCaoBus
0 ero gencTsmmn "A0 NOAHOro ncnosiHeHus obecneymnsaemoro obsa3aTenbCTBA" OH MO3BONSAET HE NPUMEHATb
npaBuIo NyHKTa 6 cTaTbn 367 faHHOro Kogekca o TOM, YTO NOPYy4YUTENbCTBO, CPOK KOTOPOro He
YCTaHOBJIEH, MPEKPALLAETCs, €C/IM KPegnTop B Te4YeHne rofa co LHSA HaCcTyrnJeHns Cpoka UCMNoJIHEHNS
obecrneyeHHOro Nopy4nTENbLCTBOM 0043aTeNbCTBA HE NPeAbABUT UCK K nopyyuTento. C.B.TiopuH
YyTBEPXIAET, YTO TaKOW MNOAX0M AOMYCKAaeT HeonpeaeeHHo A0/roe CyLleCTBOBaHUe 0653aTeNbCTBa
3a50rofartens, He ABAAOLWEroca AOJHKHUKOM MO OCHOBHOMY 0653aTeNbCTBY, €CAN CPOK AENCTBMA 3as10ra
He yCTaHOBJEH.

1.2. Kak cnegyet us ctaten 74, 96 n 97 ®degepanbHOro KOHCTUTYLMOHHOIO 3akoHa "O KOHCTUTYLIMOHHOM
Cyne Poccunckon ®epepaummn” , KoHCTUTYUMOHHbIA Cyn Poccuinckon ®enepaummn npoBepseT no xanobe
rpakaaHWHa KOHCTUTYLMOHHOCTb 3aKOHOMOJIOXXEHWIA, MPUMEHEHHbIX B €r0 Aefie 1 3aTparunsawLmx
KOHCTUTYLMOHHbIE NpaBa 1 cBoOOAbI, HA HapyLUEHMNEe KOTOPbLIX OH CCbIIAeTCs; NPUHUMasn peLlleHne no
npenMeTy, yKazaHHOMY B )Kanobe, 1 B OTHOLIEHWUW 3aKOHOMOI0XXEHWA, KOHCTUTYLIMOHHOCTb KOTOPbIX
noaBepraeTcs COMHeHuUo, KoHCTUTyumnoHHbIn Cyn Poccuinckon ®epepauimn oLeHNBaAET Kak Ux BykBanbHbIN
CMbICJI, TaK U CMbICJ1, MpUAaBaeMbl UM OPULMANBHBIM U MHBIM TOJIKOBAHMEM U CJIOXKMBLUENCS
NPaBOMPUMEHNTENbHOW MPAaKTUKON, NCXOAUT M3 UX MeCTa B CUCTEME MPaBOBLIX HOPM U He CBA3aH
OCHOBAHMAMW 1 [OBOAAMM, N3JTIOXKEHHBIMU B XXaJiobe.

Taknm 0bpa3om, npegMeToM paccMoTpeHns KoHCTUTyumoHHoro Cyaa Poccuinckon ®enepauum no
HacToAweMmy aeny ssnsetcsa ab3aw BTopon nyHkTa 1 ctatby 335 MK Poccuinckon depepaunn B Ton Mepe, B
KaKoW Ha ero 0OCHOBaHMWM peLIaeTCs BONPOC 0 MPUMEHEHNN K OTHOLIEHNSAM C y4aCTUEM 3a/iorofaTtens, He
ABNSAOLLEr0CA AOJHKHUKOM MO OCHOBHOMY 0653aTeNbCTBY, NpaBuaa NyHKTa 6 cTaTby 367 gaHHoro Kogekca
0 TOM, YTO MOPYYUTENbCTBO, CPOK KOTOPOr0 HE YCTaHOBJIEH, NMPeKpaLlaeTCs, ecivi KpeanTop B Te4eHune
rofla Co AHA HaCTyMNJeHNs CPOKa NCMNONHeHNS obecnevyeHHOro NopyYnTensCTBOM 0653aTeNbCTBa He
npeabsaBUT UCK K MOPYYUTENIO.

2. CornacHo KoHcTuTyuun Poccminckon depepauun npusHaHue, cobnogeHune n 3awmTa npas un csobog,
4yesloBEKa U rpakKhaHWHa cocTaBnsaioT 0643aHHOCTb rocyAapcTBa (cTaTha 2). MNpaBo YacTHOM
COBCTBEHHOCTY KakK 3JIEMEHT KOHCTUTYLIMOHHOIO CTaTyCa YeNoBEKa U rpaXkAaHNHa OXPaHAETCSA 3aKOHOM;
Ka)KIblll BNpaBe NMEeTb UMYLLECTBO B COBCTBEHHOCTU, BNafeTb, M0Jb30BaTbCA U PacnopsiKaTbCsA UM Kak
€AMHOJINYHO, TaK N COBMECTHO C ApYyruMu nnuamm (ctaTtbs 35, 4actn 1 n 2, KoHCTUTYyLumn Poccninckon
depnepaumn).

BbiTekatowme n3 KoHctutyunn Poccuinckon ®epepaumm, B YacTHOCTK ee cTaTen 8, 19 u 35,
obLenpn3HaHHble NPUHLUMBI HENPUKOCHOBEHHOCTMW 1 cBOBOabI COBCTBEHHOCTH, CBOBOALI 1OrOBOPa 1
paBeHCTBa BCcex COBCTBEHHUKOB Kak Y4aCTHUKOB rpa)kgaHckoro obopoTa obycnosnumsatoT cBoboay
B/IAAEHNS, NOJIb30BaHNA U PACMOPSHIKEHNSA NMYLLECTBOM, BKJHOYaA BO3MOXHOCTb OTHY)KAaTb CBOE
NUMYLLLECTBO B COBCTBEHHOCTb APYrM MLaM, nepefaBaTb UM, 0CTaBassCb COBCTBEHHUKOM, NpaBa
BJIAAEHNS, NOJb30BaHNA U PacrnopsHXKeHNa NMyLLECTBOM (nocTaHoBaeHns KOHCTMTyumoHHoro Cyaa
Poccuinckon ®epepaumm ot 22 Hosbpsa 2000 roga Ne 14-1, oT 20 aekabps 2010 roga Ne 22-M wn ap.).
CnepoBaTenbHO, Kak yKa3biBan KOHCTUTYLMOHHbIN Cya Poccuinckon depepaunn, npeanonaraetcs m
BO3MOXXHOCTb 06ecneyeHns cOBCTBEHHMKOM NCMONHEHNS 0643aTENLCTB 3a CYET NPUHAAIEKALLETO EMY
MUMYLLLECTBA, B TOM YMCJIE OTHOCALLLErocs K o6bekTam HeaBMmxumocTu (MocTtaHoBneHne oT 24 mapTa 2015
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roga Ne 5-I ; onpenenenns ot 17 aHBapsa 2012 roga Ne 10-0-0, o1 28 utoHs 2012 roga Ne 1252-O v gp.).
CoOTBETCTBYIOLLNE KOHCTUTYLMOHHbIE MOJIOXKEHNSA NOJYHUIN PA3BUTUE N KOHKPETU3ALMIO B FPaXKgaHCKOM
3aKOoHoaTenbCTBE. paxdaHe n tpnanyeckme nmua cBoboaHbI B 3aK04EHMM LOroBOpa, 4TO
npegnonaraeT paBeHCTBO, aBTOHOMUIO BOJIM U UMYLLLECTBEHHYIO CaMOCTOATENbHOCTb, B TOM YUCE NpU
3aKJ/04eHUN COBCTBEHHMKOM HEABMXUMOro UMyLLLECTBa AOroBopa 06 nnoteke ons obecneyveHns
NCNosHeHus 0643aTeNbCTB, BKOYas 0043aTeNbCTBa, LO/DKHUKAMU MO KOTOPLIM ABAATCA MHbIE nLa
(ctatbu 1, 2, 334, 335 1 421 'K Poccuinckon depepauun , ctatbn 1 n 2 efepanbHOro 3akoHa oT 16 uons
1998 roga Ne 102-®3 "Ob6 nnoTteke (3an0re HegBMXMMOCTHU)").

Mpw yooBneTsBopeHnn TpeboBaHWA 3an0roaepxaTens 3a CHeT 3aJI0XKEHHOr0 UMYLLLECTBA AOJIKHbI
cobnopgaTtbcs npegnucaHns ctaten 17 (Yactb 3), 35 1 46 (vacTb 1) KoHcTuTyumm Poccninckon depepaunn,
B CUJIy KOTOPbIX KaK OCYLLeCTB/IEHNE NMpaBa UMETb NMYLLECTBO B COBCTBEHHOCTU, PacnopsXKaTbCa UM
€4MNHOINYHO WS COBMECTHO C APYrMMU AnLaMu, Tak 1 OCYLLEeCTB/IeHNE NpaBa Ha CyaebHylo 3amnTy B
Cnyvyae HencnosHeHus 0643aTeNbCTB He LO/DKHBI HapyLaTb NpaBa U cBo6oAbI APYruX Nuu. Kak oTMeTnn
KOHCTUTYLMOHHBIN Cya Poccmnckon denepaun, U3 NpaBoBoOM MO3ULMK, BbIPaXKEHHOW UM B
nocTaHossieHMax oT 24 mapTta 2015 roga Ne 5-1N v o1 10 mapTta 2016 roga Ne 7-11, cnepyeT, 4To
perynnpoBaHue obpalleHns B3bICKaHWS Ha NPeAMET 3aJiora 1 ero peaansaumnm oKHO 0CYLLECTBASTLCS
Ha ocHoBe 6anaHCa KOHCTUTYLIMOHHO 3HAYMMbIX MHTEPECOB B3biCKaTenen 1 AoJHKHUKOB (OnpeneneHune ot 9
teBpansa 2017 roga Ne 214-0). 3T0 B NOJIHOM Mepe pacnpoCTPaHAETCSA N Ha PeryanpoBaHne OTHOLLIEHWI C
y4yacTMeM 3a00rofaTens, He ABASIOLIErocs 4O/KHMKOM Mo 0643aTenbCTBY, NCMOAHEHNE KOTOPOro
obecneyeHo 3a10rom.

3. Heobxogumbim ycnioBrem gocTuxxeHns banaHca MHTEPECOB B3bICKATENEN U A0JKHUKOB BbICTYMaeT
cobntopeHmne obLienpaBoBbix TpeboBaHWA onpeaeneHHoOCT, SCHOCTU U HEABYCMbICIEHHOCTU NPaBOBOro
PerynmpoBaHms, BbITEKaLWMX, Kak oTMedan KoHCcTuTyumnoHHbln Cyn Poccuinckon ®epgepaumnn, ns
NPUHLMMNOB NPaBOBOro rocyapCTBa, BEPXOBEHCTBA 3aKOHA W IOPULNYECKOr0 PABEHCTBA, 3aKPENJIEHHbIX B
ctatbax 1 (4acTb 1), 4 (yacTb 2), 15 (yactm 1 1 2), 17 n 19 (4yactn 1 n 2) KoHCcTuTyumn Poccninckon
®epepaumm (noctaHoBneHns oT 17 nioHa 2004 roga Ne 12-1, o1 21 aHuBaps 2010 roga Ne 1-1, oT 13
AaHBapa 2020 roga Ne 1-Mwn gp.). U3 TpeboBaHMin NpaBoBOM ONPenesIEHHOCTU, C Y4ETOM BblPaXKEHHbIX B
MocTaHoBeHMM KoHCTUTYUMOoHHOro Cyaa Poccuinckon ®epepaumm ot 22 nioHs 2017 roga Ne 16-11
NpaBOBbIX MO3NLUIA, CedyeT, YTO HOPMbI, Peryanpytowmne oTHOLWEHNA COBCTBEHHOCTM 1 UHbIE
NMYLLLECTBEHHbIE OTHOLUEHNS, AOJIKHbI ObITb ACHBIMW, TOYHBIMU U HEMPOTUBOPEYMBBLIMU, @ MEXAHU3M WX
AEeNCTBUSA - NPeACKa3yeMbIM N MOHATHbIM Cy6beKkTaM NPaBOOTHOLLEHWNA, KOTOPbIE AOJIKHbI UMETb
BO3MO)XHOCTb B pPa3yMHbIX Npeaenax npeaBuMaeTb NpaBoBblie NOCNeACTBUSA CBOEr0 MOBEAEHUS.
JononHeHwne NpaxpaHcKoro kogekca Poccunckon ®egepalimm ocnapmeaemorn HopMon (GenepasbHbin
3aKoH 0T 21 gekabps 2013 roga Ne 367-03 , BcTynusLwni B cuny ¢ 1 niona 2014 roga) koppenmpyeT ¢
YAOMSHYTbIMU KOHCTUTYLMOHHBIMW MPpeanncaHnsamMmn. BHeCEHHBIMU N3MeHeHUsAMMN obecneymnBaeTcs
HeobxoamMas perfiaMmeHTauns NPaBOOTHOLLIEHMI C y4aCTUEM 3a0rogaTens - TPeTbero Anua, B TOM Yucie
C YYETOM TOrO0, YTO B €r0 COrnalleHnn C KPeaMTopoM MOryT ObITb YPerympoBaHbl HeE BCe BOMPOChHI.
MNMpUMeHeHne K OTHOLLEHUAM MeXAY AO/DKHUKOM, 3a50rofep)XaTenieM 1 3a/10rogaTesieM, He SABASLWUMCS
LOMKHNKOM MO OCHOBHOMY 0653aTeNbCTBY, OTAE/bHbIX MPaBWJI 0 MOPYYMTENLCTBE ONpaBLaHHO, MPUHMMas
BO BHMMaHWe CX0CTBO 3TMX cnocoboB obecneyeHns NcnosiHeHUs 0653aTenbCTB. 3ak4as 4OroBop C
nopyduTenem unu 3anorogatesieM - TPETbUM NINLLIOM, KPegnTOop XXeNaeT NoJy4ynTb SONOJHUTENbHbIE
rapaHTUKN yOOBJETBOPEHNSA NMYLLECTBEHHOIO NHTEPEeca, peasn3yeMoro B paMkax 0CHOBHOMO
06s3aTenbCTBa, U He Npec/ieayeT CaMoCTOATENbHON 3KOHOMUYECKON Lienin, COCToAWen B npuobpeTeHun
kakoro-nnbo 6nara. icnonHeHne oba3aTenbCTBa NOPyYMTENEM, NCAONHEHNE ABAAOLWNMCA TPETBUM NNLIOM
3a/l0rofaTeneM OCHOBHOMO 0653aTeNbCTBa M YAOBAETBOPEHNE UHTEPECa 3aJI0r0Aep)KaTeNs 3a cHeT
3aJ10)KEHHOr0 UMyLLLeCcTBa, No obuiemy npasuny, Be4yT K Nepexoay npas KpeanTopa (MyHKT 4 cTaTbmn 348,
cTaTbsa 365 1 noanyHKT 3 NnyHKTa 1 cTtaTbun 387 'K Poccuinckon ®egepauium ).

B cuny npsamoro ykasaHus ab3aua BToporo nyHkTa 1 ctatbmn 335 K Poccuinckon ®epepauum npasuia
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cTaTen 364 - 367 paHHoro Kogekca NpUMEHSAOTCS K MPaBOOTHOLLEHUAM MeXy 3aj0roaaTtesieM - TPETbUM
JIMLLOM, [OJDKHUKOM 1 3a/10r0fepxxaTesieM, eciv 3aKOHOM WK COoralleHnemM Mexxay COOTBETCTBYOLWUMNA
JIMLaMn He NpefycMOTpeHo nHoe. NMpuMeHeHne K 3TUM MpaBooOTHOLLEHUAM cTaTbl 367 faHHoro Kogekca o
npekpaLeHny NopyyYnTenbCTBa, B HaCTHOCTUM ee NyHKTa 6 (MyHKTa 4 B pefakuuy, LedCTBOBaBLen L0
BHECEHUS B Hee u3MeHeHnn OefepanbHbiM 3akoHOM 0T 8 MapTa 2015 roga Ne 42-@3 ), npasmnamm 06
NNoTeKe 1 0BLLMMM NOIOXKEHNAMI O 3aJI0re HEe UCKJIIYEHO (MYHKT 1 cTaTbn 1 ®enepanbHOro 3akoHa "06
nnoTeke (3anore HegBuxXMMOCTK)" , ab3aL, BTOpon NyHKTa 4 cTaTbn 334 1 cTaTbs 352 naHHOro Kogekca ),
NMPUTOM YTO NepeyYeHb 0CHOBAHM NPeKpaLLeHnin 3anora (NyHKT 1 ctaTbun 352 gaHHoro Kogekca ) sBnseTcs
OTKPbITbIM. TeM CaMbIM, MO CMbIC/TY Ha3BaHHbIX 3aKOHOMOJIOXKEHMI B UX B3aMMOCBSA3M, €C/IM 3a50rogaTenem
ABNAETCA TPeTbe NLO, a CPOK 3aJiora B JOrOBOPE He YCTAaHOBJIEH, 3aJ10T NMPeKpaLlaeTcs Npu ycaoBum, 4To
KpeanTop B TEYEHNE rofa Co AHSA HAaCTYMNAeHMs CPOKa NCMNOJTHEHNS 0beCcnevyeHHOro 3aa0rom
obs3aTenLCTBa He NpeabasuT TpeboBaHme 06 obpalleHnn B3bICKaHMSA Ha NpeaMeT 3anora.

YnomsiHyTOe npaBuio 0 NpekpaLleHnn NopyYnTensCTBa, He Aonyckatowee 6eCCpoyHOro CyLwecTBOBaHNS
obs43aTenbLCTBa NOPY4MTENS, HanpaBieHo Ha obecneyeHne onpeaeneHHOCTM B NPABOOTHOLLIEHUSX C ero
y4acTMeM, N3 Yero NCXo4mMT 1 NpaBoNpuMeHUTENbHAsA NpakTKa (onpeeneHne CynebHon Konnernm no
rpakaaHckum genam BepxoBHoro Cyna Poccuinckon ®epepaumm ot 10 Hosbpsa 2015 roga Ne 80-KI15-18).
3anorogaTtento, He ABASAOLWEMYCA LOMKHUKOM Mo 0653aTensCTBY, NCMOSHEHNE KOTOPOro obecneyeHo
3aJI0roM, TakXXe A0JKHa BbITb CO34aHa BO3MOXHOCTb B Pa3yMHbIX Npefenax npeaBnMaeTb UMYLLECTBEHHbIE
nocnencTsus npefoctasneHns obecnedeHuns. OTCYTCTBME BPEMEHHbIX PaMOK AN9 yA0BAETBOPEHNS
TpeboBaHua 06 obpaLleHnn B3biICKaHMA Ha NpeaMeT 3a/i0ra, CPOK KOTOPOro B 1OrOBOpe He YCTaHOBJIEH,
nprBoAMno Bkl K HEONPeLeeHHOMY BO BpEMEHN 0bpeMeHeHMI0 NpaBa COBCTBEHHOCTUN 3an0rofaTens no He
3aBUCALLMM OT Hero npuynHam. C y4eToM NPOoLO/IKUTENBHOCTU 06LLEro Cpoka NCKOBOW AaBHOCTY (CTaTbs
196 'K Poccuinckon ®degepaumn ), npaBua 0 NepepbiBe N NPUOCTAHOBJIEHNIN €ro TEYEHNA U 0 ero
BOCCTAHOBJ/IEHUUN COXPAHEHME BO3MOXHOCTY 0B6paTuTh B3biCKaHME Ha NPeaMeT 3as0ra BO BCeX C/yyask,
NMoka MOXeT OblTb Y10BNETBOPEHO TpeboBaHNe K OCHOBHOMY [O/KHWKY, HapyLuano bbl 6anaHc MHTepecoB
YY4aCTHMKOB AaHHbIX MPaBOOTHOLEHWI. 3ai0rofaTtesib, Xealowmin pacnopaanTbCs CBOMM UMYLLECTBOM,
6611 Bbl BbIHYXXAEH UCNOHATL 0683aTE€NbCTBO OCHOBHOMO AOJ/KHMKA, MPUTOM 4TO KPeaAUTOpP MOT U He
npeanpvHMMaTb AeACTBUI NO peannsaumm ceomx npas. CnefoBaTenbHO, HeoNnpeaeeHHOCTb CpoKa
CyLLeCTBOBaHUSA 3aJiora Bena bbl K HENPONOPLMOHANLEHOMY OFPaHNYEHNIO BO3MOXXHOCTM Y4aCTHUKOB
rpakgaHckoro obopoTa pacnops»kaTbCs CBOMM UMYLLLECTBOM.

Taknm obpa3om, ab3al BTopon nyHkTa 1 cTaTby 335 MK Poccuinckon ®epepaumm - npeanonaraLmin Bo
B3aMMOCBS3M C MyHKTOM 6 cTaTbh 367 AaHHOr0 Kogekca npekpalleHne 3anora, CPoK AeNCTBMA KOTOPOro
He YCTaHOBJIEH COralleHneM CTOPOH, NPU YCJI0OBMM YTO KPEAUTOP B TeYEHMe rofa co AHS HACTyrnIeHus
CpoKa ucnonHeHms obecneyeHHoOro 3asorom obs3aTenbLCTBa He NpeabasuT TpebosaHume 06 obpalyeHum
B3bICKQHMSA Ha NpeAMeT 3a/0ra, - BHOCUT onpeLeneHHOCTb B COOTBETCTBYOLME NPABOOTHOLLEHNS 1
CTMMYAUPYET YH4aCTHNKOB Fpa)kaaHCKoro 0bopoTa K CBOEBPEMEHHOIN peann3auunn rnpas.

Ha HeobxoAMMOCTb NPYMEHEHUST paCCMaTPVMBAEMOro NpaBua K OTHOLLEHUAM C YYaCTWEM 3aiorofaTens -
TpeTbero Anua yKasbiBaeTcs U B cynebHon npakTuke (onpeaeneHue CyaebHon konnerum no
3KOHOMUYecknM criopam BepxosHoro Cyaa Poccuinckon Pepepaunm oT 13 uioHs 2019 roga Ne 304-
3C18-26241). OTKa3 B NPUMEHEHMNN - BOMPEKM ByKBanbHOMY COAepKaHMo ab3aLia BTOPOro nyHkTa 1
cTaTbk 335 'K Poccuiickon depepaunm - K MPpaBOOTHOLIEHMAM C y4aCTUEM 3a0rogaTtens, He
ABNSIOLLEr0CS [NOJHKHUKOM MO0 OCHOBHOMY 0053aTeNbCTBY, NOJIOXKEHNSA NYHKTa 6 cTaTbk 367 AaHHOrO
Kogekca 0 roAMYHOM CPOKe npelbsaBaeHns TpeboBaHUIM K NOpyYNTeNIo, €Cn CPOK NOPYyYUTENbCTBA He
yCTaHOBJIEH, NPOTUBOPeYNa Bbl MPMHLMNY NOAAEP)KXaHNA [OBEPUS TPaXKAaH K 3aKOHY, Ha 3HA4YMMOCTb
KOTOPOro HeoAHOKPaTHO obpallan BHUMaHne KoHCTUTYyumnoHHbI Cya Poccuninckon ®enepauun
(nocTaHoBneHus oT 24 mas 2001 roga Ne 8-, o1 22 aHBaps 2018 roga Ne 4-Mn ap.).

4. Kak cnefyeT 13 NpaBoBbIX NO3ULMIA, BbipaXKeHHbIX KOHCTUTYLUMOHHBLIM Cygom Poccniickon ®degepaunmn B
MocTaHoBneHnn oT 23 aekabps 2013 roga Ne 29-I1 Ha OCHOBE paHee NPUHATLIX peLleHunin, cya obLuen
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IOPUCOANKLIAM UK apbuTpaxHbI cya B cuny cTaTbh 120 KoHCTUTYummn Poccuiickonn ®epepaunn
CaMOCTOATENbHO peLlaeT BONPOC, NOSJEXUT N Ta UM MHas HOpMa NPUMEHEHUIO B pacCMaTPMBAaEMOM UM
aene. Mpu aTom KoHcTuTyumen Poccuinckon ®egepaumm (CTatba 4, 4acTb 2; CTaTbd 15, 4acTn 1 n 2; cTaTbA
19, yacTb 1; cTaTba 120, YacTb 1) obycnosneHo TpeboBaHMe eANHCTBA NPAKTUKN NPUMEHEHNS
3aKOHOoZaTesbHbIX HOPM BCeMU cyaamu. iHoe Beno Bbl K HapyLLEeHWIO MPUHLXNA MPaBOBOWA
onpeneneHHoCcT, NoapbiBao Obl JOBEpUE K 3aKOHY YHYaCTHUKOB rpaXkaaHCKoro 06opoTa, COOTHOCALWMNX
CBOW AENCTBUS C 3aKOHOM B €ro opuumassHOM TOIKOBaHUW. Kak nogvyepkmBan KoHCTUTYUMOHHbIN Cya
Poccuinickon ®epepaumm, B cyaebHon npakTke O0JHKHO 0becneymBaTbCs KOHCTUTYLIMOHHOE UCTOIKOBAHME
HOPMATMBHbIX MOJIOXKEHWIA, 4TO 0653bIBAET Cy[ C/IeloBaTh TaKOMY BapMaHTy MOHUMaHNS U NPUMEHEHUS
HOPM, NMPU KOTOPOM MCKJII0YAETCA BO3MOXKHOCTb YLEMEHUSA rapaHTUpyemMbix KoHCTUTYyLUMen Poccninckom
depepaumnmn npas 1 cBobo YenoBeka 1 rpaxkaaHunHa (MocTaHoBAeHNUS OT 8 Hosbps 2012 roga Ne 25-1, oT 8
Hosbpsa 2016 roga Ne 22-1, oT 21 aHBapsa 2019 roga Ne 6-M u gp.).

CoOTBETCTBEHHO, K OTHOLLEHMAM C y4aCcTUEM 3aJI0rofaTens - TPeTbero JAnua yrnoMsaHyToe npasBuio cTaTby
367 'K Poccuinckon ®egepauun LOSHKHO NPUMEHSATHCS Ha OCHOBE UCCIeL0BaHNS PaKTUYeCKnX
06CTOATENBCTB C Y4ETOM CMbIC/A, NPpUAAaBaeMoro emMmy B CyaebHon npakTuke, MMes B BUAY, HTO CPOK
npeabaBneHnsa TpeboBaHNS K NOPYHUTENIO HE ABNAETCS CPOKOM MCKOBOM AaBHOCTYW (MYHKT 33
noctaHosneHus MneHyma Boiclwero ApbutpaxHoro Cyna Poccuitckon ®epepaumm ot 12 nions 2012 roga Ne
42 "O HeKOTOpbIX BOMPOCAX paspeLleHns CNopoB, CBA3AHHLIX C MOPY4YUTENIbCTBOM"; onpeneneHmne
CynebHon Konnernu rno rpaxkaaHckum genam BepxosHoro Cyaa Poccuinckon ®epepaumm oT 29 masa 2018
roga Ne 41-KI'18-16). [laHHOMY noAxoay He NpenaTcTBYeT M NyHKT 1 cTtatbn 207 'K Poccuiickon
depepaunm 0 NPUMEHEHNN NCKOBOW AABHOCTU K AOMOJHUTENbHbIM TpeboBaHMAM.

Cpok obpalleHnsa B3bICKaHNS Ha NpeaMeT 3as0ra, NPpeaoCcTaB/IeHHbIN NLOM, HE ABASIOLNMCS LOKHNKOM
Mo OCHOBHOMY 00513aTeNbCTBY, - MPEeCeKaTeNbHbIA, T.e. 3TO, MO CyTKH, CPOK CyLeCTBOBaHMA 3anora. K
OTHOLUEHWSIM C y4aCTUEeM 3asiorofaTesia - TPeTbero anLa He NpUMeHATCa npasuia rnaebl 12 MK
Poccuiickon ®enepaumm 06 NCKOBOM AABHOCTK, B YaCTHOCTU HOPMbI O MPWOCTAHOBEHMM U MEPEpPLIBE
TeyeHVs CpOKa MCKOBOW AaBHOCTU 1 O ero BOCCTaHOBAeHUW. [TocneACcTBUS UCTEYEHUSA CpoKa
npeabasneHns TpeboBaHMA K TaKOMy 3a10rogaTesto, B 0TAMYME OT NOCAeACTBUMA MPOMNyCKa CPOKa MCKOBOM
[aBHOCTY (NYHKT 2 cTaTby 199 paHHoro Kogekca ), NpyMeHATCsS Cy40M Mo CBOei nHuLnaTuse,
He3aBMCKHMO OT 3asBJEHUSA CTOPOHbI B CIOpe. ITO COOTBETCTBYET TpeboBaHMAM 3alLMThl MpaB Takoro
3asorogatens npu cobnoaeHnn 6anaHca MHTEPECOB YYaCTBYIOLWMUX B COXKMBLUNXCS MPABOOTHOLLIEHNSX
.

3anor, B TOM 4MCie UnoTeKa, NpekpaLllaeTcsa Npy HacTYMEHMN YKa3aHHbIX B 3aKOHe 06CTOATeNbCTB, T.€. 1
npw yCNoBUK, YTO KPEAMTOP B TEYEHME rofia Co AHA HACTYMIEHNS CPOKa NUCMOSIHEHUS obecnevyeHHoro
3anorom obs3aTennCcTBa He NpeabaBuUT TpeboBaHue 06 obpallleHun B3biCKaHUA Ha npeaMeT 3anora. Mpu
3TOM UMOTeKa, Kak cyieayeT 13 YacTu 12 ctaTtbmn 53 PepepasibHOro 3akoHa ot 13 mnonsd 2015 roga Ne 218-
®3 "O rocynapCTBEHHOW perncTpaumny HeaBMXMMOCTH", NPeKpaLLlaeTcs He3aBUCKMO OT MoraLlleHns
PEerncTpaLmoHHOM 3anncy 06 MNoTeKe N BHECEHNS B EQNHBIA rOCYAapCTBEHHbIA PeecTp HEABVMKMMOCTHY
CBEJEHUIN 0 NPeKpaLLEHNN UNOTEKN.

5. B pa3suTue BoiTekatowwero ns KoHcTuTyuum Poccuinckon ®egepaumm npuHumna ceobonbl 4oroBopa
ab3au BTOpon NyHKTa 1 ctaTbmk 335 K Poccuinckon ®enepauumn npenycMaTpUBaeT, YTO YCTAHOBIEHHOE UM
NpaBuI0 MOXET OblTb M3MEHEHO CornalleHneM. 3To No3BoaseT LOCTHUYb BanaHca MHTepecos B
OTHOLUEHUSAX MeXAY LOJDKHUKOM, 3an0rofaTesieM 1 3aJ10rofepXxaTesieM v NPUHATL BO BHUMaHMe
0COBEHHOCTN OTHOLLUEHWI, CAOXUBLLUMXCA MEXAY AO0/DKHUKOM U 3asiorofaTesieM - TpeTbM oM. Kpome
TOro, B Cuay NpuHumna ceoboabl 4OroBopa u ¢ y4eTom ab3alia BTOpPoro nyHkTa 1 ctaTbn 335 1 NnyHKTa 6
CTaTbyn 367 faHHOro Kogekca cornalieHnem CTOPoH MOXeT BbiTb NpeayCcMOTPEH CPOK AeNCTBUSA 3ai0ra.
O[LHakKo ycTaHoBNEHME 1 oLeHKa 06CTOATENbCTB KOHKPETHOMO AeNa, BKA0Yaa pa3peLleHne Bonpoca 0 ToM,
661110 11 BONEN3bABNAEHME CTOPOH AOMOBOPa 3as10ra HarnpaBJ/iIeEHO Ha U3bATHE - KaK 3TO AonyckaeT ab3al
BTOpON NyHkKTa 1 ctaTby 335 MK Poccunckon ®epepauinv - NpaBOOTHOLLEHUIA U3-MOA AEACTBUSA NYHKTa 6

CkavaHo Ha canTe «3akoHbl PO» — https://actrf.ru Ctp.5u37



cTaTbk 367 naHHoro Komekca v 6bin M CTOPOHAMM B COOTBETCTBUN C MPaBUIaMU FPaXk1aHCKOro
3aKOHOJaTeNIbCTBa OnpefeneH CPoK AeCTBMA 3a0ra, K KoMneTeHumm KoHctutyumoHHoro Cyna
Poccuinckon ®epepalmm, 3akpenaeHHon B cTaTbe 125 KoHCTMTyumm Poccminckon ®epepaunm n ctatbe 3
®efnepanbHOro KOHCTUTYLMOHHOMO 3akoHa "O KoHCTUTyuMoHHOM Cyae Poccuinckon ®epepaunn” , He
OTHOCATCH. VIMEHHO Ha Cyf, pacCMaTpuUBalOLLNA KOHKPEeTHOE rpaXkaaHCKoe Aeso, Bo3aaraeTcs
06543aHHOCTb, HE OrpPaHNYMBASACb YCTAHOBEHMEM OAHUX MWL (hOPMasbHbIX YCJIOBUA MPUMEHEHNS HOPMBI,
MccnenoBaTh Mo CyLLeCTBY BCe (haKTnyeckne o6cTosTeNbCTBa (MOCTaHOBAEHMSA KOHCTUMTYUMOHHOro Cyaa
Poccninckon ®epepaunm ot 6 noHsa 1995 roga Ne 7-M, o1 13 mioHa 1996 ropa Ne 14-M, o1 28 okTs6ps 1999
rofa Ne 14-M, oT 22 Hosbpsa 2000 roga Ne 14-1, ot 14 mions 2003 roga Ne 12-M, o1 12 nions 2007 roga Ne
10-M v gp.). Mpu 3TOM yCNoBUS [OrOBOPA AOJKHbI TOJIKOBATLCSA BO B3aMMOCBA3M C APYTrMMUN ero
YC/I0BUSIMU, @ TaKXe B COOTBETCTBUN C MPUPOLON OTHOLLEHWI CTOPOH Y UX HOPMATUBHBIM PEry/IMPOBaHNEM
B uenom (OnpeneneHme KoHcTuTyumnoHHoro Cyna Poccuinckon ®epepaumm ot 28 nioHsa 2012 roga Ne 1252-
0).

6. Takum obpa3om, ab3al BTopon nyHkTa 1 cTaTbn 335 K Poccunckon ®epepaumm no cBoemy
KOHCTUTYLMOHHO-NPaBOBOMY CMbIC/y B CUCTEME AENCTBYIOLEro NpaBoOBOro perympoBaHns npeanosaraer,
YTO 3a/10r, CPOK AENCTBUS KOTOPOro He onpeesieH corfialleHmeM CTOPOH, NpekpaLaeTcs no 0CHOBaHWUIO,
npeaycMOTPEHHOMY MYHKTOM 6 cTaTbkl 367 gaHHoro Kogekca (NyHKTOM 4 B pefakuum, LeNCTBOBaBLUER A0
BHECEHMS B 3Ty CTaTbl0 U3MeHeHun ®egepanbHbiM 3akOHOM 0T 8 mapTa 2015 roga Ne 42-03 ), T.e. npun
YyC/I0BUU, YTO KPEAMTOP B T€YEHMe rofa Co AHA HAaCTYMNNEHNS CpoKa UCNONHEHUs obecne4yeHHOro 3ai10rom
obsi3aTenbCcTBa He NpeabaBUT TpeboBaHme 06 obpalleHn B3bICKAHMA Ha NpeaMeT 3ai0ra. TeM CambiM
obecneynBaeTcs cobnoaeHne NPUHLMMOB NPaBOBOW ONPEAENEHHOCTH N NOALEPKAHNA AOBEPUS rpaXKaaH
K 3aKOHY.

Mpun npuMeHeHun nonoxeHun ctaten 335 MK Poccninckon degepaumm B UX KOHCTUTYLMOHHO-MPaBOBOM
CMbIC/1e, BbIABJIEHHOM KOHCTUTYLMOHHLIM Cynom Poccuinckon degepauum B HacTosweM MocTaHOBAEHNM,
Cy[Zl DO/MKEH YCTAHOBUTb M OLIEHUTL BCE MMEIOLME 3HAYeHME N9 pa3pelleHnsa gena o6CcToaTenbCTBa, B
TOM YUCJIe HaslM4me - C y4eTOM coepxaHusa gorosopa 06 nnoteke - yCioBUn 415 NPUMEHEHUS K
OTHOLUEHWAM C y4YaCTueM 3asaBUTeNd NyHKTa 6 ctaTbn 367 OaHHOro Kogekca .

Micxoas U3 N3N0)KEHHOr0 M PYKOBOACTBYACL CTaTbaAMn 6, 47 1,71, 72, 74, 75, 78, 79 n 100 ®egepanbHOro
KOHCTUTYLIMOHHOIO 3aKoHa "O KoHcTuTyumoHHoM Cyae Poccuinckon depepauun” , KOHCTUTYLUOHHBIN Cy 4
Poccninckon ®degepaunmn

noCcTaHOBWI:

1. MNpun3HaTtb ab3al BTOpon NnyHKTa 1 cTaTbm 335 K Poccminckon depepauum He NpoTUBOPEYaLLUM
KoHCcTuTyummn Poccninckon ®efepalimm, NoCckosbKy Mo CBOEMY KOHCTUTYLMOHHO-MPABOBOMY CMbIC/Y B
cuMcTeMe OeiCTBYIOLLEro NpaBoBoro peryanpoBaHns OH npeanosiaraeT, YTo 3a0r, CPOK LeNCTBUs
KOTOPOro He onpefesieH corjialleHneM CTOPOH, NpeKpaLLlaeTca no 0OCHOBaHWIO, NpeayCMOTPEeHHOMY
MYHKTOM 6 CTaTbl 367 faHHOro Kogekca , T.e. Mpun yCJI0BMMW, YTO KPeAUTOP B TeYeHne roga co AHS
HaCTyMneHNs cpoka UcnonHeHns obecne4yeHHOro 3an0rom obsa3aTensCTBa He NpeabasuT TpebosaHme 06
obpalueHnm B3bICKaHNA Ha NpeLMeT 3aJiora.

2. MpaBonpuMeHUTESIbHbIE PELLIEeHUS, BbiIHECeHHbIe B OTHOLIEeHNMN rpaxkaaHnHa TiopuHa Cepres
BukTOpoOBMYa, NoANiexaT NepecMoTpy B YCTaHOBJIEHHOM NOpSALAKe C Yy4eTOM NpaBoBbIX NO3ULMNA,
BblpaXK€HHbIX B HacTosALeM [ToCTaHOBAEHWI, eCK A5 3TOr0 HET APYrux NpensTCTBUN.

3. HacToAwlee MNocTaHOBMEHNE OKOHYATENbHO, HE MOANEXUT 06>KanoBaHuWio, BCTYNaeT B CUAY CO AHA
ouumanbHoro onybnmkosaHns, LencTeyeT HEMOCPEeACTBEHHO U He TpebyeT NoATBEepXXAEHNS APYrUMK
opraHamu 1 LOJDKHOCTHBLIMY JinLiamu.

4. HacTosuee MNocTaHOBIEHNE NOANEXUT HE3aMeaUTeNbHOMY onybsimkoBaHuto B "Poccuinckon rasete”,
"CobpaHunm 3akoHogaTenscTBa Poccuinckon ®epepaummn” n Ha "OduumnanbHOM MHTEPHET-NOPTaNe NPaBOBON
NHpopMauun" (www.pravo.gov.ru). NoctaHoBieHUe 4OJIKHO ObITb onybiMkoBaHO Takxe B "BecTHuke
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KoHcTuTtyumoHHoro Cyaa Poccunckon ®egepauun'.

KOHCTUTYLMOHHBIN Cyh,
Poccuiickon ®epepalimu

Ne 18-
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