Mo xanobe rpaxpaHuHa KysuHa Cepres NeTpoBnuya Ha
HapylleHUe ero KOHCTUTYLMOHHbIX NPaB YacTbiO NepPBOM CTaTbM
125 n yacTbio nepBou ctatb 402 YronoBHoO-npoueccyasibHOro
Kopekca Poccunckon depepauum
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VimeHeMm

Poccuiickon ®epepaumm

ONPEOLENEHWNE

KOHCTUTYLIMOHHOI O CYA POCCUNCKOW ®EOEPALIN

no »kanobe rpakxaaHnHa KysunHa Cepresi NeTpoBu4a Ha HapyLleHune

€ro KOHCTUTYLMOHHbIX NMPaB YacTbio NePBON CTaTbh 125 1 YacTbio

nepson cTaTbu 402 YronoBHO-NpoLeccyasbHOro Kogekca

Poccninckon depepaunmn

ropog MockBa 5 Hosbpsa 2004 rona

KoHCcTuTyumMoHHbIN Cya Poccninckon depepaunn B coctae Mpeacepatens B.[.3opbknHa, cynen
M.B.barnas, H.C.boHaapsq, I A.Tagxwvesa, H0.M.laHnnosa, J1.M.XKapkoso#, I.A.XKunuHa, C.M.KasaHLeBa,
M.N.Kneanpposa, A.J1.KoHoHOBa, J1.0.Kpacasuukosoi, K0.[.PyakuHa, H.B.Cene3Hesa, A.9.Cnusel,
B.I.CTpeko3oBa, O.C.Xoxpsikosow, 5.C.263eeBa, B.I.fApocnaBLeBa,

3aCnyLwaB B NAeHapHOM 3acefaHunn 3akyeHne cyabn b.C.963eeBa, NpoBOAMBLLENO Ha OCHOBAHWW CTaTby
41 ®epepanbHOro KOHCTUTYLIMOHHOIO 3akoHa "O KoHcTutyumoHHom Cyae Poccuinckon ®egepaumnmn'
npenBapuTensHoe nlyveHne xanobel rpaxxaaHuHa C.M.KysuHa,

yCTaHOBMIM:

1. YepTaHOBCKMIA palioHHbIA cya ropofa MockBbl nocTaHoBNeHMeM oT 19 uioHs 2003 roga octasun bes
yOOBNEeTBOpPeHUs Xanoby rpaxaarHuHa C.M.Ky3nHa Ha nocTaHOBeHME YepTaHOBCKOIr0 MeXPanoHHOro
npoKypopa ropofa Mockebl 06 0TKa3e B BO3OY)KAEHUN YrONOBHOIO Ae/1a B OTHOLIEHUN CyAbMW 3TOr0 CyAa;
NnocTaHoBNeHNeM MOCKOBCKOIro ropoAckoro cyfa ot 4 Hosbps 2003 rofa B paCCMOTPEHUM HaA30PHON
»anobbl C.MN.Ky3nHa Ha gaHHoe pelleHmne 6b110 0TKaszaHo.

B cBoei xanobe B KoHCTUTYUMoHHbIN Cyn Poccuinckon ®epepaumm C.M.Ky3uH ocnapuBaeT
KOHCTUTYLIMOHHOCTb YacTu nepson ctatby 125 YMK Poccuinckon ®epepaumm, npeaycMaTpuBatoLLen
BO3MOXXHOCTb 06>Ka/loBaHMSA MOCTAaHOBNEHWIN AO3HaBaTeNs, CNeoBaTeNs, NPoKypopa 0b oTKkaze B
BO36Yy>XAEHUN YrONOBHOIr0O Aefa TONbKO B PallOHHbIN Cy [ MO MEeCTy NPoM3BOACTBA NPeABapuTesibHOro
pacciefoBaHus (4To NOCAYXKWI0 OCHOBAHUEM A5 OTKJIOHEHNS MOCKOBCKUM FOPOACKMM CYA0M HaA30pHOM
»anobbl C.M.KysnHa). KpoMe Toro, OH NpoCcuT NPOBEPUTL KOHCTUTYLIMOHHOCTb YacTu nepeon cTaTbn 402
YMNK Poccuitckon ®epepalimm, CoOrinacHo KOTOPON NpaBo NPUHECEHNS HaZl30PHON Xanobbl NpefocTaBeHo
JIMWb yKa3aHHbIM B AaHHOW HOpMe y4aCTHUKaM npolecca (kak nocynTan MoCKOBCKMiA FOPOLACKON CyA,
C.M.Ky31H K 4ncay Taknx y4aCTHUKOB HE OTHOCUTCS).

Mo MHeHWIO 3asBMTENS, Ha3BaHHbIMW HOPMaMM YroJIOBHO-MPOLLECCYaNbHOr0 3aKOHa bbl10 HapyLLEeHO ero
KOHCTUTYLIMOHHOE MpPaBo Ha CyaebHyI0 3alLMTy, a TakXe NpaBa, rapaHTUPOBaHHbIE CTaTbaMKM 2, 17 (4acTm
11n2),19 (yactn 1 n 2), 21, 22 (4acTb 1), 23 (4acTb 1), 45 (4acTb 1), 46 (4acTb 1), 52 n 53 KoHCcTUTYUMn
Poccuinckon ®epepaumu.

2. KoHCTUTyumnoHHbIn Cya Poccminckon defepanum B CBOMX PeLLeHnax yKasblBaa Ha HeL0onyCTUMOCTb
orpaHnyeHusi npaBa Ha cynebHoe o6>kanoBaHne LENCTBMIA U PELLEHNIA, 3aTParMBaloWmX NpaBa U 3aKOHHbIE
NHTEepeChl rpakKaaH, NLb Ha TOM JNLWb OCHOBAHWW, YTO 3TK rpa)kaaHe He Bbiav Npu3HaHbl B
YCTaHOB/IEHHOM 3aKOHOM MOPAAKe y4aCcTHMKaMM NPON3BOACTBA MO YyrofI0BHOMY Aesy, MOCKOJIbKY
obecneyeHne rapaHTUpyembix KoHcTuTyumen Poccuinckon ®epepaumm npas 1 cBoboa YenoBeka u
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rpakaaHuvHa B YrON0BHOM CYyA0MPOM3BOACTBE AO/KHO BblTEKATh U3 (haKTUYECKOro MOJIOXKEHNS 3TOro mua
KaK HyxJatoLlerocs B obecrneyeHnmn cCoOOTBETCTBYHOLLLEr0 NpaBa (MocTaHoBAeHNS oT 23 MapTa 1999 ropa no
Aeny 0 NpoBepKe KOHCTUTYLMOHHOCTY NoaoXeHnn ctaten 133, 218 n 220 YK PCOCP, o1 27 uioHsa 2000
rofa no geny o NpoBepke KOHCTUTYLMOHHOCTY NosioxkeHni ctaten 47 n 51 YINK PCOCP).

Kpome Toro, B OnpeaeneHun ot 22 aHeaps 2004 roga N 119-0 no xxanobe rpaxaaHku J1.M.CemeHOBOI Ha
HapyLleHNe ee KOHCTUTYLIMOHHBIX NpaB 4acTblo YeTBepTon cTaTbk 354 YIK Poccunckon ®epepaunn
KoHCTuTyumMOoHHbIN Cya Poccniickon depepaunm NoAYEPKHYJ, YTO B COOTBETCTBUM CO CTaTbsiMM 19 1 123
YMNK Poccninckon ®epepaumn gencreus (be3gencTeme) n peleHmns opraHoB AO3HaHNS, A03HaBaTeNs,
cnepoBaTens, NPoKypopa 1 cyaa MoryT 6biTb 06)KanoBaHbl Kak y4aCTHWKaMMW YrON0BHOMO
CyOOMNpPOU3BOACTBA, TaK U UHBIMU ANLL@MU B TOW YaCTU, B KOTOPOW MPOU3BOAMMbIE NpOLIecCyasibHble
LENCTBUSA U NPUHUMAEMbIE NPoLlecCyasibHble PeLleHns 3aTparnBaT UX UHTEPeChl, MOCKOJIbKY YKa3aHHble
HOPMbI, HOCSLWME 0BLLMIA XapaKTep, He codepXaT Kakux bbl To HU Bbl10 NpeanUcaHnia, NO3BOASIOLLNX
OrpaHN4MBaTh BO3MOXXHOCTW JILL, YbM MPaBa 1 3aKOHHbIE MHTEPEeChl OKa3aancb HeNnoCpeaCTBEHHO
3aTPOHYTbIMW KOHKPETHbLIMU CyaebHbIMM peleHnsaIMU, No 06>KaioBaHUIO 3TUX PELLEHN B BbILLECTOSLINE
cynebHble MHCTaHumK.

Ha3zBaHHble peweHns KoHCcTuTyunoHHoro Cyaa Poccuinckon ®epepaLliiv COXPaHSAIOT CBOKO CUY U B MONHOW
Mepe pacrnpoCcTPaHSATCA Ha NPaBOOTHOLLEHMS, BO3HMKalOLWMe B CBA3W C MPaBOM anua Ha ob)kanoBaHue B
HaZ30pHOM Mopsake CyaebHbIX peLleHnid, MPUHATLIX MO pe3ybTaTaM NPOBEPKN 3aKOHHOCTU 1
060CHOBAHHOCTY NpoLECCYyabHbIX aKTOB OpraHa A03HaHMWA, A03HaBaTeNs, C/lefoBaTens U NPoKypopa,
€C/In ero nNpaBa W 3aKOHHbIE MHTEPEeChl OKa3aJncb HEMOCPeACTBEHHO UMW 3aTPOHYThIMU.

Micxopsa n3 aToro comepxkalleecs B ctaTbe 125 YMNK Poccuinckon ®enepauunn npeanncaHme o6xxkanoBatb
NMOCTaHOBJIEHUS [O3HaBaTeNs, CnefgoBaTens, npokypopa 06 oTkase B BO3OyXAEHWUM YrONOBHOMO Aena B
PalOHHbIN Cyh MO MEeCTY NPOM3BOACTBA NPEABAPUTESILHOMO PacC/ef0BaHNA He MOXKET ObITb pacLLEHEHO
KaK MCKoYatoLee BO3MOXXHOCTb MPOBEPKMN 3aKOHHOCTY 1 060CHOBAHHOCTUN 3TUX aKTOB HE3ABUCUMbIM U
6ecnpncTpacTHLIM CyA0M; MOJ0XKEHNA AAHHOW CTaTbW HE NPENATCTBYIOT AENCTBUIO HOPM YIrOJIOBHO-
NnpoLleccyasibHOro 3akoHa, NpefycMaTpuBatoLWMX OCHOBaHNS AJ19 OTCTPAHEHMS CyAbW OT y4acTusa B
pacCMOTpPEeHUN Aena B CBA3M C BO3MOXXHOW 3aUHTEPECOBAHHOCTLIO B €r0 NCX0Ae, a TakXXe Hafensowmx
YYaCTHMKOB YroJIOBHOIrO CyA0MNpPOM3BOACTBaA NPaBOM 3asBUTb O0TBOJ, Kak CyAb€, Tak U BCEMY COCTaBy Cy[aa,
1 06>XXanoBaTb NPUHATOE B CBA3M C 3TUM PELLUEHNE B BbILUECTOALLNIA CYA,.

YacTb nepsas ctaTbmn 402 YK Poccuinckon ®epepaumm, noanexxawas NPUMEHEHNI0 BO B3aMMOCBA3U C
COOTBETCTBYIOLUMI HOpMaMK YroJIOBHO-NpPOLLeCCyabHOro Koaekca Poccuiickon degepaunm B Ux
KOHCTUTYLMOHHO-NPaBOBbLIM CMbIC/E, BbIABAEHHOM KOHCTUTYLMOHHbIM Cynom Poccuinckon ®epepaumm B
paHee NPUHATLIX PELUEHMAX, HE MOXKET pacCMaTPMBaTbLCA KaK BOCMPENATCTBOBaBLUAS 3aSBUTENIO
o06>xasnoBaTb B HaA30pHOM MOPSAKE peleHna cya, 3aTparvBatollee ero npasa, 1, cnefoBaTeNbHO, Takxe
He NPOTMBOPEYNT YKa3aHHbLIM B ero »xanobe nonoxeHnam KoHCTUTyuUun Poccuinckon depepaunu.

icxops 13 N310XKEHHOro 1 PYKOBOACTBYACh MyHKTaMM 2 U 3 4aCcTU NepBon CTaTbU 43 1 YaCTblo NepBOM
cTaTbn 79 PenepasnbHOr0 KOHCTUTYLMOHHOMO 3akoHa "O KoHcTuTyumnoHHom Cyae Poccuiickon
®epepaumn”, KoHCTUTYUMOHHBIN Cya Poccminckon ®epepaumm

onpepennm

1. YacTb nepBas cTaTbk 125 1 yacTb nepsas ctatbn 402 YIK Poccuinckon ®epepaumm B Ux
KOHCTUTYLMOHHO-NPaBOBOM MCTO/IKOBAHMM, BbITEKAIOLEM N3 COXPAHSAIOLLNX CBOIO CUY peLleHnii
KoHcTuTtyumoHHoro Cyaa Poccunckon ®efepaunn, He MOryT pacCMaTPMBATLCA Kak UCKIIOYaloLLIME NPaBo
YyYaCTHMKa YroN0BHOMO CyAONpPON3BoACTBa TpeboBaTh PaCCMOTPEHUSA Aesla 3aKOHHbIM COCTaBOM Cyha U
06>)xanoBaTb NPMHATOE CYA0M peLIeHMe, eC/in OHO 3aTparMBaeT ero npasa v 3aKOHHbIE UHTEPEeCHI.

2. B cuny ctatbn 6 ®efepasibHOr0 KOHCTUTYLWOHHOMO 3akoHa "O KoHcTuTyumnoHHoM Cyae Poccmninckon
depnepaummn” BbiIABAEHHbIN B HacToslweM OnpeaeneHnn KOHCTUTYLMOHHO-MPABOBOWN CMbICA YacTW NepBoOW
cTaTbk 125 1 yactn nepsoin cTaTbn 402 YK Poccuinckon ®epepaumnmn asnsetcs obweobssaTenbHbIM 1
ncksovaeT ntoboe NHoe NX NCTOIKOBAHUE B MPaBONPUMEHUTESNIbHON MPaKTUKe.
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2. Mpu3HaTb xanoby rpaxxaaHnHa Ky3suHa Cepresi NeTpoBu4a He noasiexallen aganbHenlemy
paccMoTpeHuio B 3acefaHnn KoHCcTuTyumoHHoro Cyga Poccuninckon degepaumn, NOCKONbKY As
pa3peLleHns NoCTaBAEHHOro B Hel Bonpoca He TpebyeTcs BbiHECEHNA NPeayCMOTPEHHOro cTaTben 71
®efepanbHOro KOHCTUTYLMOHHOMO 3akoHa "O KoHcTuTyumnoHHoM Cyne Poccuiickon depepavun”
MTOrOBOr0 PELIEeHNS B BUAE NOCTAHOBEHNS.

3. Onpepnenenune KoHcTuTyumoHHoro Cyna Poccuiickon denepaunm nNo JaHHOW xanobe 0KOHYaTENbHO U
06>KaloBaHMO HE NOANEXNT.

4. HacTosuee OnpeneneHne noanexuTt onybamkoBaHuto B "BecTHuke KoHCcTUTYyuUMOHHOro Cyaa
Poccunckon ®epepaummn’.

KOHCTUTYLMOHHbIN Cy A,

Poccninckon depepaunmn

N 350-0
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