Mo neny o npoBepke KOHCTUTYLMOHHOCTHU NOJIOXKEHUHN YacTen
TpeTben - ceabMon ctatbm 109 n yacTm TpeTben ctatbu 237
YronoBHo-npoueccyasbHOro kogekca Poccunckon depepauum B
CBAI3U C XXanobou rpaxxpaHumHa C.B.MaxuHa

MocTtaHoBneHne * Ne 23- - 0T 16.07.2015 - KoHCTUTYuUmnoHHbIN Cya Poccuinckon ®epepauun - JencteyeT be3
N3MEeHeHNN

VimeHem Poccuiickon ®epepaumm

MOCTAHOBJIEHUE

KOHCTUTYLIMOHHOI O CYJIA POCCUACKOW ®EEPALLAN

no fesy 0 NpoBepKe KOHCTUTYLMOHHOCTY MONOXEHUI YacTeln

TpeTbeln - cefbMon cTaTbh 109 1 YacTu TpeTben cTaTbn 237

YronoBHO-NpoLieccyanbHOro Kkoaekca Poccunckon depepaunn B CBA3N C

»anobon rpaxaaHunHa C.B.MaxmHa

ropog CaHkT-MNMeTepbypr 16 uons 2015 roga

KoHCTUTYLMOHHBIN Cya Poccuinckon ®enepaunu B coctase Mpeacenatens B.[.3opbkuHa, cynen
K.B.ApaHoBckoro, A.W.bonuosa, H.C.boHaaps, I.A.lagxunesa, H0.M.[laHnnosa, J1.M.)Kapkosow, I.A.XKununHa,
C.M.KazaHueBa, M.N.KneaHgposa, C.[1.KHsa3eBa, A.H.KokoToBa, J1.0.Kpacas4ynkoson, C.IN.MaBpurHa,
H.B.MenbHukoBa, KO.0.Pynkura, O.C.Xoxpakosow, B.I.ApocnasLesa,

PYKOBOACTBYACH CTaTben 125 (YacTb 4) KoHcTuTyumn Poccninckon degepaumm, MyHKTOM 3 4acTu NepBon,
YacCTAMU TPETbEN U YETBEPTOMN CTaTbM 3, YaCTblO NepBon CTaTbk 21, cTaThamu 36, 47-1, 74, 86, 96, 97 n 99
denepanbHOro KOHCTUTYLIMOHHOIO 3akoHa "O KoHcTuTyumoHHoMm Cyae Poccunckon ®epepaunn”,
paccMoTpen B 3acefaHun 6e3 NpoBeeHNs CyLaHnsa Ae0 0 NMPOBEPKe KOHCTUTYLMOHHOCTY YacTew
TpeTbew - ceabMon cTaTbh 109 n YacTu TpeTben cTtaTbn 237 YK Poccuinckon ®egepaunn.

MoBOAOM K pacCMOTPEHUIO Aena sBUack Xanoba rpaxkaaHnHa C.B.MaxnHa. OCHOBaHMEM K PaCcCMOTPEHWIO
fena fABuack 0bHapy XMBLUAACsS HeONpeaeeHHOCTb B BOMPOCE O TOM, COOTBETCTBYIOT /it KOHCTUTYLMK
Poccuinckon ®efepalmm ocnapvBaemble 3asaBUTENEM 3aKOHOMOI0XKEHNS,

3acnywaBs cooblieHne cyabn-goknagyvnka A.M.bonosa, nccnenoBas NpefcTaBAeHHbIE LOKYMEHTbI U UHbIE
MaTepmanbl, KOHCTUTYUMOHHbIN Cyg Poccuinckon ®epepaunmn

yCTaHOBMIM:

1. CtaTtba 109 YK Poccunckon ®egepaunn, pernaMeHTUpytoLlas CpoKN CoLepXXaHus nog cTpaxen,
3aKpenseT, B YaCTHOCTK, ceaytoline TpeboBaHus:

CPOK COAEeP>XaHMA NoL CTpaXkel CBbile 12 MmecsaueB MOXeT BbiTb MPOAJEH Wb B UCKOYUTENBHbIX
CNyYasix B OTHOLUEHMM NnLL, 0BBUHAEMbIX B COBEPLUEHMNMN 0COB0 TSXKKUX NPECTYMNIEHNIA, Cyabel Cyaa,
YKa3aHHOro B 4acTu TpeTben cTaTbk 31 AaHHOro Kodekca, Ui BOEHHOro cyia COOTBETCTBYIOLLErO YPOBHSA
Nno X04aTancCTBy CiefoBaTesNd, BHECEHHOMY C COrlacus B COOTBETCTBUM C MNOACIELCTBEHHOCTbLIO
Mpencenatensa CneacteeHHOro kommuteTa Poccuiickon Pepnepaunn nnbo pykoBoaMUTeNS CeACTBEHHOMO
opraHa COOTBETCTBYIOLLEro hefepasibHOro opraHa UCNONHUTENBLHOW BNACTM (MpU COOTBETCTBYIOLLEM
henepanbHOM OpraHe NCNONHUTENLHOW BNacTu), A0 18 mecsaueB (4aCTb TPETLS);

LanbHenLee NPoANeHNe CPOKa He [onycKaeTcs; 00BMHAEMBIN, COAEPXKALLUNNACA MOA CTPAaXKEN, NOANEXNT
HeMeJIEHHOMY 0CBOBOXXAEHMIO, 3@ UCK/IIOYEHMNEM C/lyYaeB, NPeayCMOTPEHHbIX MYHKTOM 1 4acTu BOCbMOM 1
YaCTblo BOCbMOMN-1 AAaHHOW CTaTbM (YaCTb YeTBEpTas);

MaTepuasbl OKOHYEHHOro paccieoBaHNEM YrofIOBHOMO Aefia AO/KHbl BbiTh NpeabsaBieHbl 06BUHAEMOMY,
copepxaliemycs nof CTpaxkem, U ero 3alWnTHUKY He no3gHee 4em 3a 30 CyTOK A0 OKOHYaHuA
npenesibHOro Cpoka CoAaep XaHns Nog CTpaken, yCTaHOBAEHHOI0 YaCTsSMM BTOPON U TpeTbEN AaHHOW
CTaTbh (4acCTb NATaN);

€C/I N0oCe OKOHYaHWA NPeaBapuTENbHOrO CeACTBAS MaTepuasbl YroJ0BHOro aena boiamn npeabssieHsb

CkavaHo Ha canTe «3akoHbl PO» — https://actrf.ru Ctp.1u3 24



06BMHAEMOMY 1 €ro 3alMTHKKY No3aHee 4eM 3a 30 CyTOK 10 OKOHYaHUS NPeLenbHOro CpoKa CoaepKaHus
non CTPa)kewn, TO Mo ero NCTeYeHUn 06BMHAEMBIA NOLNEXNT HEMEANEHHOMY 0CBODOXXAEHMIO; MPX 3TOM 3a
06BUHSAEMBIM U €ro 3alUTHUKOM COXPaHAETCA NpaBo Ha 03HaKOMJIeHME C MaTepranaMm yroaoBHOroO aena
(4acTb wecTtas);

B CJly4ae, ecnu nocse OKOHYaHWs npefBapuTenbHOro CnefcTBus CPOKN 418 NpeabsaBaeHUs MaTepnasios
[@aHHOI0 YroJIOBHOrO Aefia 06BUHSEMOMY U €ro 3alUTHUKY, NPefyCMOTPEHHbIE YaCcTbI0 NATOW JaHHON
CTaTby, bbin cobnoaeHbl, oaHako 30 CyTOK A5 03HAKOMJIEHUS C MaTepuasamMn yroJIoBHOrO Aefsia UM
0Ka3aJIoCb HeA0CTaTO4YHO, C/leoBaTe b C COrnacua PyKoBoOANTENS CNeACTBEHHOIO opraHa no cybbekTy
Poccuinckon degepaumm nam NpUPaBHEHHOINO K HEMY PYKOBOAUTENS MHOMO CNeACTBEHHOIMO OpraHa Bnpase
He no3fHee 4eM 3a 7 CYyTOK [0 NUCTEeYeHUs NpefesibHOro Cpoka CoAepXKaHuns nof cTpaxken 8o3byantb
X04aTancTBO O NPOAJIEHNM 3TOr0 CPOKa nepes CyLoM, YKasaHHbIM B YaCcTu TpeTben cTaTbn 31 faHHOro
KoZekca, uin BOEHHbIM CyJOM COOTBETCTBYIOLLEr0 YPOBHS; €C/N B NPOU3BOACTBE MO YrOJIOBHOMY Aeny
y4aCTBYET HECKOJIbKO 0OBMHAEMBIX, COAEPXALLMUXCSA MO CTPaXken, 1 XoTs 6bl 0IHOMY U3 HMX 30 CyTOK
0Ka3aJiIoCb He0CTaTOYHO A1 03HAKOMJIEHMA C MaTepuasiaMun yrosoBHOrro Aesa, To cjefioBaTesb Bnpase
B03OyAMTb yKa3aHHOE X04aTalNCTBO B OTHOLIEHWM TOro 06BMHAEMOr0 Man Tex 06BUHSAEMBIX, KOTOPbIE
03HaKOMMWJINCb C MaTepuasiaMn yrosoBHOro fesia, eC/iv He oTnaJsla HeobXxoaMMOCTb B MPUMEHEHUN K HEMY
WA K HUM 3aK/Il04eHNS NOL CTPaXKy U OTCYTCTBYIOT OCHOBaHWA A4 n3bpaHns MHOWM Mepbl npecevyeHmns
(4acTb cepgbmas).

MpuBeaeHHbIe HOPMbI KOPPECTOHAMPYIOT HYacTu TpeTben cTaTbu 237 YK Poccuiickon ®epepaumy,
COrlaCHO KOTOPOM NMpW BO3BPALLEHNN YrOIOBHOIO AeJia MPOKYpPOopY CyAbs peliaeT BONpPoC 0 Mepe
npeceyvyeHmns B OTHOLEHNN 0BBUHSAEMOr0; NpU HEOHXO0AMMOCTIN CyAbsa NPOAJIEBAET CPOK COAEP)KaHMA
06BUHSAEMOro NofA CTpaXken 415 NPOM3BOACTBA CNeACTBEHHbLIX U UHbIX MPOLECcCyabHbIX 4ENCTBUN C
Y4E€TOM CPOKOB, NPeayCMOTPEHHbIX CTaTben 109 naHHoro Kogekca.

1.1. KOHCTUTYLMOHHOCTb YacTel TpeTbewn - ceabMoi cTaTbh 109 YMNK Poccuinckon ®epepauum ocnapusaeT
rpaxkaaHuH C.B.MaxuH, KOTOpbIA, Kak cnegyeT U3 coaep>XaHns ero xanobbl B KOHCTUTYLMOHHBIA Cy
Poccuinckon degepaunmn, CBA3bIBaET HapyLleHWe CBOUX NpaB C UX NPUMEHEHNEM BO B3aUMOCBSA3M C HYaCTbio
TpeTben cTaTbn 237 gaHHOro Kogekca.

B oTHoweHun C.B.MaxuHa nocne ero 3agepxaHus 22 mapta 2011 roga no nofgo3peHunto B COBEPLLEHNN
npectynneHns cynom 6oina nsbpaHa mepa npeceyeHns B BUAE 3aKJII04EHNA N0L CTpaxy. B ganbHenwem
CPOK ero cogep>xaHus noj CTpaxKen HeogHOKpaTHO nNpoanesancs, n 22 asrycta 2012 roga - paHee 4em 3a
30 cyTOK A0 NCTeYeHNs NPeaesibHOro Cpoka CoOAepXXaHns Nof CTpaken, yCTaHOBAEHHOI0 YaCTblo TPETbEN
cTtatbn 109 YNK Poccniickon ®epgepaummn, - MaTepuasibl OKOHYEHHOr0 pacciefoBaHNEM YrOIOBHOMO Aena
Obl1M NpefbABNEHbl eMy 411 03HaKOMJIeHUs, nocae Yero 27 aekabps 2012 roga gaHHOE yrofloBHOE Aeno ¢
06BMHUTE/IbHLIM 3aKNl04eHMeM HanpaBaeHo Npokypopy Mockosckon obnacTu, a 10 aHBapsa 2013 roga
nocTynunso B MocKoBCKMIN 061aCTHOM Cya AN PaCCMOTPEHUS MO CyWecTBy. K TOMy BpeMeHu obLwuin Cpok
copgepxxaHna C.B.MaxrHa nof CcTpaken C y4eTOM BPEMEHMN 03HAKOMJIEHNS C MaTepuanaMn yroJoBHOO
fena coctasun 21 mecsy, 19 cyTok.

MocTaHoBNeHneM cyabu MocKoBCKoro obnactHoro cyaa ot 28 aHeaps 2013 rofa, ocTaBfaeHHbIM 6e3
N3MEeHEeHUs anensauMoHHbIM onpeaeneHnem MockoBckoro obnacTtHoro cyga ot 25 mapta 2013 roaa,
yKa3aHHoe yroJIoBHoe [eJf10 B COOTBETCTBMUU C HYacTbto nepson ctaTbk 237 YK Poccunckon ®epepalmm
BO3BpaLLEHO MPOKYPOpPY A1 YCTPAHEHNA NPENATCTBUA €ro pacCMOTPEHNSA CYyAOM, B CBA3M C YEM CPOK
copepxaHns C.B.MaxnHa non cTpaken nocnenoBaTesibHO NpoasieBasncs Ao 25 mapta 2013 roga un 25 mas
2013 ropa.

Mocne NocTynaeHns YroJIOBHOrO Aefia B NpokypaTypy Mockosckon obnactum 28 mapTta 2013 roga oHo 6b1s10
npuHATo 4 anpend 2013 roga K Npom3BOACTBY cnegoBatenemM. 7 Mas 2013 rofa 06BUHSAEMBIV 1 ero
3aWMTHUK Bblan yBegoMaeHbl 06 OKOHYaHUW CNeaCTBEHHbIX AeNCTBMIA, 1 17 Masa 2013 roga oHu
NPUCTYNWSIN K MOBTOPHOMY 03HAaKOMJIEHUIO C MaTepuanamu gena.

BnocnencTsum no xogaTancTeam cnefoBaTensi, MOTUBMPOBAHHLIM B YKCJIe NPOYero HeobXxoaMMOCTbIO
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03HAKOMJIEHNS YeTblpex 06BUHAEMbIX U UX 3alUTHUKOB C MaTeprasaMun yroaoBHOro Aena, COCTOSAWEro 13
6onee yem 20 TOMOB, 13 KOTOPbLIX 5 TOMOB COAEPXKAT OXPaHAEMYIO 3aKOHOM TaliHy, COCTaBEHUS
06BUHNTENBHOIO 3aK/0YEHNS U HAaNPaBJIEHUS Oesla NPOKYpPopY, a Takxe 0Cobon ero CNOXXHOCTbLIO
(MHOr03MM304HOCTb NHKPUMUHUPOBAHHON 06BUHAEMOMY NPECTYMNHON AEATENbHOCTMW, KOIMYECTBO
NPUB/IEKaeMbIX K YrOIOBHON OTBETCTBEHHOCTM MO Aefy ANL, NPEXHWUA POS UX 3aHATUN, CBA3aHHbIN CO
cny>x601 B NPaBOOXPaHUTENbHBLIX OpraHax, obnagaHvne cneumanbHbIMU NO3HAHUAMW W HaBbIKaMu
oMnepaTMBHO-PO3bICKHON paboTbl) M OTCYTCTBMEM OCHOBAHWUIA A1 OTMEHbI AN M3MEHeHUs n3bpaHHOw
C.B.MaxnHy Mepbl npeceyeHns, CPOK ero CoAep)XxaHna nog CTpaken HeOAHOKPaTHO NPOAJeBanCcs Cyabamum
MockoBckoro obnacTHoro cyfa BnioTb Ao 2 despans 2015 roga, a Bcero - go 43 mecsiues 25 CyTOK.
MpuHUMasa Takne peLleHns, a TakXKe 0TKasbiBas CTOPOHE 3allWThbl B YA0BAETBOPEHUM Xanob Ha HuX, cyabl
YKa3blBa/IM Ha COXPaHSIOLLEECS 3HaYeHNE haKTUYeCKNX 06CTOATENbCTB, Ha OCHOBAHUN KOTOPbIX
BbIHOCWJIOCh peLueHue 0 3aknodeHun C.B.MaxmHa nop cTpaxky, HEBO3MOXHOCTb MPUMEHEHNS K HEMY UHOW
Mepbl NpeceyeHns 1 HeobxoaMMOCTb BbINOJHEHMS B NOSIHOM 06beMe TpeboBaHui ctaTbn 217 YMK
Poccuiickon ®epepaLmm 06 03HaKOMNEHWNM BCEX OBBMHAEMbIX C MaTepranaMun yroaoBHoOro gena. fpu sTom
L0BOAbI 3aLUNTbI 0 HApYLLEHNN YacTu wecTton ctaTbh 109 YMK Poccuinckon ®epepaumm, npeanucoiBatoLLen
HeMeaJieHHoe ocBoboXKAeHe 0OBNHAEMOr0 MO MCTeYeHMM NpeaenbHoro (18 mecsiLes) Cpoka ero
cofepXaHusa Noj CTpaXkemn, ecnu nNocse 3aBeplleHns NnpeBapuTensHOro CNeacTBNa MaTeprans
Yyros0BHOr0 Aena bbiin npeabsasaeHbl 06BNMHAEMOMY No3aHee 4eM 3a 30 CyTOK L0 OKOHYaHUS AaHHOIO
CpoKa, BblIM OTBEPrHYThI CO CChIIKAMM Ha TO, 4TO TpeboBaHMe 0 NpefoCTaBAEHNN MaTepnanos
OKOHY€HHOro paccsiefoBaHNEM YrOJI0OBHOMO Aena 06BMHAEMOMY, COAepKaLleMycsa NoL CTPaXken, n ero
3aLUNTHUKY He no3aHee YeM 3a 30 CYyTOK 4,0 OKOHYaHMSA NPeAesibHOr0 CPOKa CoAepXaHus Mog CTpaxken
66110 cobnofeHo npu o3HakomaeHun C.B.MaxmHa ¢ maTepuanamu gena A0 HanpasiaeHUs ero B CyA; HOBoe
)Ke 03HaKoMJIeHne C MaTepuanamn ena oCyLLeCcTBASETCS Noc/ie ero BoO3BpaLleHmsa CyaoM NPoKypopy B
nopsiike ctatoh 237 fgaHHoOro Kogekca.

1.2. Mo yTBepxaeHuto C.B.MaxnHa, Nos0)KeHNS YacTen TpeTben - ceabMon ctatbn 109 YIK Poccninckon
®efepalimm B X B3aMMOCBA3M C YaCTbio TpeTben cTaTbh 237 gaHHoro Kogekca HapyLlatT ero npasa,
rapaHTupyemble ctaTbamm 17 (4actb 1), 18, 19 (yactn 1 v 2), 22 (4acTtb 1), 46 (4acTb 1) n 55 (yactn 2 n 3)
KoHcTuTyumm Poccninckon ®epepalimm, MOCKObLKY B CUJTy CBOE HEONnpeaeneHHOCTU 1 MO CMbICTY,
nprvaaBaeMoMy MM NPaBONPUMEHUTENbHOW MNPAaKTUKON, MO3BOJIAOT NOC/Ae BO3BPALLEHNS YrOIOBHOIO fena
NPOKYpoOpy ANS yCTPaHeHNA NPensaTCTBUN ero pacCMOTPEHNS CyA40M NPOoAieBaTh CPOK COAEPKAHNS
06BMHAEMOro noA CTpaXken npm ero NOBTOPHOM 03HAKOMAEHMUN C MaTepranamMmn AaHHOro Aena BHe
3aBUCUMOCTW OT TOrO, 4TO OHM BblV NpeabsaBAeHbl No34Hee YeM 3a 30 CYyTOK [0 OKOHYaHUSA NpefebHoro
CpOKa cofepXaHns NoA CTPaXken, a NoTOMY, KakK CYNTAET 3aABUTEb, 3TW NOJIOXKEHUS LAIOT CTOPOHE
06BMHEHNS BO3MOXXHOCTb MOC/Ie BO3BPALLEHNS CYLOM YrON0BHOIrO fefa NPOKYpopy YCTPaHATbL HeJ0CTaTKu
paccnefoBaHns, He Byayyn CBSA3aHHOW NpenenbHbIM CPOKOM COAEp)KaHUs 0OBMHAEMOro Noj CTPaXken.
MocTaBneHHbIN 3a9BUTENIEM BOMPOC paHee yxxe 3aTparneancs B xanobax, HanpaBnseMbIxX B
KoHCTuTyumoHHbIn Cya Poccuinckon ®egepauim, nNo KOTOPLIM MPUHUMANCh PELLEHNS, OOHAKO0 B CBA3M C
NPOAOIKAIOLLMMCS NOCTYNNEHNEM 0BPaLLEHWNIA O HAPYLLEHUN KOHCTUTYLMOHHbLIX MPaB rpa)kaaH
YyKa3aHHbIMW HOPMaMK, @ TakXXe YHUTbIBas CNOXKUBLLYIOCSA MPAKTUKY UX NPUMEHEHNS KOHCTUTYLMOHHbIN
Cyn Poccuinckon ®epepalimm nonaraeT BO3MOXHbIM BEPHYTHCS K BOMPOCY 06 X KOHCTUTYLMOHHOCTA U
NpuHATL Xanoby C.B.MaxmHa K pacCMOTPEHMIO.

1.3. Kak cnepyet un3 ctaten 74, 96 n 97 ®enepanbHOro KOHCTUTYLIMOHHOIO 3akoHa "O KOHCTUTYLMOHHOM
Cyne Poccunckon ®epepauun”, KOHCTUTYUMOHHBIN Cya Poccuinckon depepauun, npoeepss no xanobe
rpakAaHnHa KOHCTUTYLMOHHOCTb 3aKOHOMOJI0XKEHWI, MPUMEHEHHbIX B KOHKPETHOM Jesie, pacCMoTpeHne
KOTOPOro 3aBEpLUEHO B CYAeE, U 3aTParmnBatoLLMX KOHCTUTYLMOHHbIE NpaBa U cBOBOAbLI, Ha HapyLleHne
KOTOPbIX CCbITAeTCA 3a8BUTENb, NPUHMMAET NOCTAaHOBJIEHUE TONLKO MO NpeAMeTy, YKa3zaHHOMY B xanobe,
N Wb B OTHOLUEHMM TON 4YacTW aKTa, KOHCTUTYLMOHHOCTb KOTOPOW NOABEPraeTCsa COMHEHMIO, OLleHMBas
Kak ByKBanbHbIN CMbICA pacCMaTPUBAEMbIX 3aKOHOMO0XKEHU, TaK U CMbICA, NPUAABAEMbIN UM
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ohmLManbHbIM Y MHBIM TOIKOBAHWEM U CAOXKMBLLENCS MPaBONPUMEHNTEIbHON NPAKTUKOM, a TakXe
NCXOAA N3 X MeCcTa B CUCTEME NMpPaBOBbIX HOPM, He ByAydn CBA3@HHbLIM MPU NPUHATUN PELLEHUS
OCHOBaHMAMU 1 LOBOAAMM, N3N0XXEHHLIMU B Xanobe.

CoOTBETCTBEHHO, NPeAMETOM pacCMOTPeHnss KoHCTUTYyLUuoHHoro Cyna Poccuiickon ®epepaumm no
HacToALeMY Aeny SABASIOTCA NOJIOXKEHNS YacTen TpeTben - cegbmon ctaTb 109 YK Poccuinckon
denepaumm B X B3aMMOCBA3N C YaCTblo TpeTbeln cTaTbh 237 gaHHOro Kogekca B TOM Mepe, B KaKon Ha 1X
OCHOBaHMM peLlaeTCcs BOMPOC 0 NpoAJIeHNN CPOKa Cofep)KaHnsa 06BMHAEMOro Noj CTpaXkeln Ha nepuos
O3HaKoMJieHNs 06BUHAEMOro C MaTepmasiaMm BO3BPALLEHHOIO NMPOKYPOPY YFONOBHOIO Aena nocie
yCTpaHeHMs NPenAaTCTBUN ero pacCMOTPEHNS CYAOM 1 3aBepLUeHNs HEOBXOANMbIX ANs 3TOro
CNeAcTBEHHbIX U UHbIX MPoLEecCcyabHbIX 4ENCTBUN.

2. KoHcTuTyuma Poccuinckon ®epepaumm NpoBo3riallaeT YeoBeKa, ero npaea v cBobobl BbiCLIEN
LEHHOCTbLIO 1 BO3/1araeT Ha Poccumio Kak AeMoKpaTMyeCcKoe npaBoBoe rocyAapcTBo 0653aHHOCTb
npu3HaBaTb, COBM0AATE U 3alLMLLaTb NpaBa 1 cBOBOALI YEN0BEKA U FpaXKAaHMHA, OXPaHATb 4OCTOMHCTBO
JINYHOCTW, HPABCTBEHHOCTb, 340POBbLE, YECTb U [0O6p0OE UMS Ka)KA0ro 1 B 3TUX LENaX, a TakXe B Lesisax
OXpaHbl UHbIX KOHCTUTYLIMOHHbIX LLeHHOCTEW, BKJIl04as 3aKOHHOCTb, MPaBOMNOPSA0K 1 06LeCTBEHHYIO
6e30nacHOCTb, TpebyeT 3aKOHOAATENLHOIO ONPeeSIeHNS YrON0BHO-NPaBOBbLIX 3anpeToB 06LeCTBEHHO
oMnacHbIX AeSHUI N HaKa3aHWA 3a UX HapyLleHne, 3aKpeniseT BO3MOXKHOCTb OrpaHnYeHns npaea Ha
cB0ob0oAay M NNYHYI0 HEMPUKOCHOBEHHOCTL MO CyAebHOMY peLleHunio 1 B YCTaHOBJIEHHOM 3aKOHOM MOPSAKE; B
Cnyvyasnx, Korfa oxpaHsemble el LEeHHOCTU CTaHOBATCS 06 bEKTOM MPECTYMNHbIX MOCAraTeNbCTB,
npaBoCyAme no YronoBHbIM genaM ocylecTsaseTcs npu obecnevyeHnn npasa Ha CyaebHyI0 3almnTy Kak
NnoTepneBLNM OT NPECTYMJIEHNIA, TaK 1 MLaM, NPEeCTYNUBLUNM YroJIOBHbIA 3aKOH (CTaTbsa 1, YacTb 1;
cTaten 2 1 17; cTaThs 21, 4acTb 1; cTaTha 22; cTaThda 23, 4acTb 1; cTaTbha 52; cTaTtha 55, yacTb 3; cTaTbhd
71, nyHKTHI "B", "0"; cTaTbs 76, 4acTb 1).

BmecTe ¢ TeM, Kak yKa3sbiBaa KOHCTUTYUMOHHLIN Cyn Poccuinckon ®egepalmm B CBOUX pPeLleHnsX,
nyb6anYHbIE MHTEPECHI, MepeYncieHHble B cTaTbe 55 (YacTb 3) KoHcTUTyuumn Poccuinckon ®epepaumu,
MOryT OonpaBAaTh NPaBOBblE OrpaHNYeHns npas 1 cBoboa, TObKO eC/iM TaKmne OrpaHNYeHns oTBeYatoT
TpeboBaHMAM CNpaBeaNBOCTU, ABASAIOTCA af€KBATHbLIMW, NPOMOPLMOHAJIbHBIMU, COPA3MEPHBLIMM 1
HeobX0AMMbIMU AN 3aLNThl KOHCTUTYLMOHHO 3HAYUMbIX LEHHOCTEN (MOCTaHoBNeHNS OT 27 anpens 2001
roga N 7-M, ot 30 okTa6ps 2003 roga N 15-M, oT 22 mapTa 2005 roga N 4-M, ot 14 nona 2005 roga N 9-M,
oT 16 noHa 2009 roga N 9-MN u ap.). HUKTO He MoXXeT BbITb MOCTaBMEH NOA Yrpo3y BO3MOXHOI0
obpeMeHeHns Ha HeornpeaeeHHbI WK CAUWKOM MPOAO/IKUTENBHBIN CPOK, a 3aKoHoAaTeNb 0653aH
YCTAHOBUTb YETKME U pa3yMHble BDEMEHHbIE PaMKK AOMyCKaeMblX OrpaHM4yeHnin npas n csobog
(nocTtaHoBneHusa KoHcTutyumoHHoro Cyaa Poccunckon denepaunm ot 24 nioHsa 2009 roga N 11-Mw o1 20
nonsa 2011 roga N 20-1; OnpepeneHune KoHcTuTyumnoHHoro Cyaa Poccuinckon ®depepauun oT 14 niona 1998
roga N 86-0). Mo cmbICy 3aKpeneHHoro B ctatbe 49 KoHcTuTyumn Poccnnckon degepaumm npuHUmna
npe3yMnunmn HEBUHOBHOCTHW, A0 BCTYMNJ/IEHNA B 3aKOHHYI0 C1y 06BUHMUTENIbHOrO NPUroBopa Ha
noL03peBaeMoro, 06BUHAEMOro He MOryT ObITb HaOXKEHbI OrPaHNYEHNS, B CBOE COBOKYMHOCTY
COMOCTaBUMbIE MO CTEMEHN TSHXKECTU, B TOM YMCIE CPOKaM, C YrOJIOBHbIM HakasaHueM, a Tem bonee
npessbiwatowme ero (MoctaHoBneHne KoHCcTUTyumnoHHoro Cyaa Poccuinckon ®epepaumm oT 6 gekabpa 2011
roga N 27-1).

Mo cmbicny e cTaTen 22, 46 (4acTb 1), 48, 118, 120 n 123 KoHcTMTyumm Poccuinckon degepaunm, Cyq Kak
opraH npaBocyansa Npv3BaH obecneynTb CNpaBeaanBYIO NpoLenypy NPUHATUS PELLEHUS O MPUMEHEHWM
Mepbl MPeceyeHns B BUAE 3aK0HEHNS NOL CTPaXKy NCX0AS M3 OAMHAKOBOW NPMpPOAbl U 3HAYEHNS
CynebHbIX rapaHTWIA ANs 3alUThbl NMPaB U 3aKOHHbIX MHTEPECOB JIMYHOCTU NPW NPUHATUN PELLEHWNA,
CBSI3aHHbIX C OrpaHnYyeHnem ceoboabl U IMYHON HEMPUKOCHOBEHHOCTW, BHE 3aBUCMMOCTU OT TOr0, Ha KakoWn
CTaAnn Yron0BHOMO CYAONPON3BOACTBA 3TU pelleHmns npuHuMatoTcs (MocTaHoBneHne KOHCTUTYLMOHHOIO
Cyna Poccumnckon ®egepauum ot 22 mapta 2005 roga N 4-1).

MpuBeneHHble TpeboBaHnsa KoHCTUTyLMK Poccniickon degepaunin, a TakXke 0CHOBaHHbIE Ha HUX MPaBOBbIe
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nosnumn KoHctutyumnoHHoro Cyaa Poccuiickon ®deaepaumm npeanonaratoT, YTO OrpaHUYeHne npaBa Ha
cBoboay M NMNYHYIO HEMPUKOCHOBEHHOCTL B CBS3M C HEOBXOAMMOCTbIO M3015LMK LA OT obLlecTBa,
npvMeHseMon B BUAEe Mepbl NpecevyeHns B YroJ0BHOM npoLecce, 4O/HKHO obecneynBaTbCs cyaebHbiM
KOHTPOJIEM W APYrMMU MPaBOBbLIMW FapaHTUAMK ero CNpaBeaIMBOCTU U COPa3MEPHOCTU, C TEM YTODbI
[aHHbIN BOMPOC He MOT peLlaTbCs NMPOM3BOJIbHO MM UCXOAA U3 O4HUX ANLWb POPMabHbIX YCOBUIA, a CYy L4
OCHOBbIBA/ICS Ha CAaMOCTOSTE/IbHONM OLLEHKE CYLLECTBEHHbIX A5 TaKnX pelleHni 0b6cToaTensCcTs, cobnoaas
6anaHc Nyb6ANYHbIX MHTEPECOB NPaBOCY AN, NPaB U 3aKOHHbIX MHTEPECOB Y4aCTHUKOB YrO/I0BHOM O
Cy40npou3BOACTBa. [TpM 3TOM KOHKPETHbIE FPaHuLLbl KOHTPONPYEMbIX CYA0M CPOKOB COAEPXAHNSA MOA,
CTpaXken HenocpeacTBeHHO KOHCTUTYumen Poccunckon defepaunm He yCTaHaBAMBAKTCS U He ABNSIOTCA
oba3aTenbHbIM ycnoBmeM obecnedyeHns npaBa Ha cBoboay M NNYHYIO HEMPUKOCHOBEHHOCTbL 1 ero cyaebHom
3aLNThI, @ ONPeAeNalTCA 3aKOHOAaTEeEM C Yy4eTOM UX Pa3yMHOCTK, 0ByCNI0BNEHHON HEA0MYCTUMOCTbIO
BO3J/10)KEHMS Ha N0A03peBaemMoro, 06BMHAEMOro B COBEPLUEHNMN NPeCTynaeHns obpeMeHeHNNn Ha
HeonpeneseHHoe Wan CAULKOM JOJroe BpeMs, U NpUHUMasn BO BHMMaHWe TpeboBaHna 3hHeKTUBHOCTHY
peanunsauny ny6anyHbIX QYHKLWIA 1 NPOLLECCYasibHOW 3KOHOMMM,

AHanorn4yHom nosmumm npuaepxmeaetca n Eeponenckmin Cya no npasamM 4esoBeKa, MO MHEHUIO KOTOPOro
npaBoBas 3alMTa Anua 0T NPOU3BOJILHOIO BMELLATENbCTBA CO CTOPOHLI FOCyAapCTBa B €ro npaso Ha
csobony, rapaHTMpOBaHHOE CTaTbel 5 KOHBEHLMM 0 3alMTe NpaB Yes0BeKa M OCHOBHbIX cBobog,
npeanosiaraeT Copa3MepPHOCTb OrpaHMYEeHNs 3TOrO NpaBa, 03HavaLwyto obecneveHne banaHca Mmexay
0bLeCcTBEHHbIMW MHTEpPECaMM, KOTOpble MOryT NoTpeboBaTb NpeaBapUTENLHOMO 3aKIYEHUS MLa Noj
CTpaXky, ¥ BaXKHOCTbI0 MpaBa Ha cBOBOAY JIMYHOCTM - C YYETOM MPE3yMMLUMNN HEBUHOBHOCTH; MpK
YCTaHOBJ/IEHMM Takoro 6anaHca BaXKHbIM PAaKTOPOM SBNIAETCS MPOAO/IKUTENBHOCTb COAEPXKAHUS MOA,
CTpaXken, KoTopas He LOJKHa NpPeBbIlWaTb pa3yMHbIX NPeAesioB; MPK 3TOM, X0TA ocobas TAXKeCTb
NPECTYMEHN MOXKET BbI3BaTb TaKylo peakLuto 06LLecTBa U CoLMalbHble MOCNEACTBMSA, KOTOPbLIE AeNatoT
onpaBAaHHbIM NpefBapuTesibHOE 3aK/l0YeHNe LA Mo KPalnHen Mepe B Te4eHne onpenesieHHoro
BpeMeHu, NpoAjeHne cogep)xaHnsa nog cTpaken Ha OCHOBE y4eTa 04HON TONbKO TSHKECTU NpecTynieHmns
He#onycTMMo, - HeobXxoaMM yyeT 06CTOATENLCTB, ONPaBAbIBAOLNX €r0 COAEPXKAHME MOA CTPaXeNn
(BO3MOXXHOCTb AaB/ieHNA Ha CBUAETENeN, ONaCHOCTb, YTO 3TO INLO CKPOETCA OT NpaBoCyamns, u ap.), a
TaKXXe BaXXHOCTb NpeaMeTa pa3bupaTensCTBa, CJI0XKHOCTb Aefa, NoBeAeHNe 3TOro nua, MHeHne
KOMMNEeTEHTHbIX OPraHoB 1 Ap. (nocTaHoBNeHUs oT 26 uioHa 1991 roga no geny "fletenve (Letellier) npoTtus
®paHuun”, ot 27 aBrycta 1992 roga no geny "Tomasn (Tomasi) npoTune ®paHummn”, oT 28 okTabps 1994
rofa no geny "Miwoppen (Murray) npotus CoeanHeHHoro KoponescTsa", oT 10 ¢eBpans 1995 roga no peny
"AnneHe ne PnbemoH (Allenet de Ribemont) npoTtus ®paHuun", ot 28 mapta 2000 roga no geny
"BapaHoBCKui (Baranowski) npotue Monbwmn", oT 6 anpens 2000 roga no neny "Nlabuta (Labita) npoTtus
NTanun", ot 28 noHs 2007 roga no geny "LWyxapguH npotus Poccun” u ot 3 nona 2008 roga no geny
"benos npoTtus Poccun").

CnepoBaTenbHO, MPUMEHEHMe TaKol HENOCPeACTBEHHO 3aTparnBatowen Npaso Ha cBoboay 1 JIMYHYIO
HEMPMKOCHOBEHHOCTb Mepbl NpPecevyeHns, Kak 3aKk/l4yeHne nog CTpaxy, npeanonaraeT onpegeneHve B
3aKOHe BPEMEHHbIX PaMOK COAEepP)XaHMA NnLa Noa CTPpaXkel B COOTBETCTBUM C MPUHLUMNAMM
CNpaBeaIMBOCTM M PaBeHCTBA, C TeM 4T0obbl 0becneynTb 3alnTy KOHCTUTYLNOHHO NPU3HAHHbIX
LEeHHOCTEN, OCYLLeCTBJIEHNE MPABOCYANS MO YrofIOBHbIM AeflaM U AOCTYN K HEMY NOTEepPneBLUnX,
KOMMNeHCaL Mo NPUYMHEHHOro nNpecTyniaeHnem yuepba, a Takxe rapaHTUpOBaThL NPaBoO Ha BO3MELLEHNe
rocynapcTBOM Bpeaa, MPUYMHEHHOrO N0403PEBAEMOMY, 0OBNHAEMOMY B CJly4ae UX HE3aKOHHOI0
Yro/I0BHOr0O Npec/iiefoBaHmNs, MPON3BOJIbHONO U HECOPAa3MEPHOro OrpaHNYeHNs X NpaBa Ha ceoboay u
JINYHYIO HEMPUKOCHOBEHHOCTD (CTaTbAa 46, 4acTb 1; cTaTbn 52 n 53 KoHcTuTyumm Poccuinckon ®egepauum).
3. KOHKpeTun3unpysa nosioxXeHns ctatb 22 KoHCTUTYuumn Poccunckon ®epepalmm BO B3aUMOCBA3M C ee
CTaTbeln 55 (4acTb 3) NPUMEHNTENLHO K TaKol Mepe NnpeceyeHns, Kak 3akyeHne nog cTpaxy, YronoBHo-
npoLeccyasnbHbl Kogekc Poccuinckon Gefepauun onpeaenseT eanHble 418 BCero yroaoBHOMo
CyO0MNpou3BOACTBa HOPMATUBHbIE OCHOBaHMSA ee npuMeHeHus (ctatbn 97, 99 n 108), a TakXe 3akpennseT
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CPOKM cogep)XaHua nof CTpaXken 1 nopsaoK nx NpoaseHus.

3.1. CornacHo ctatbe 109 YIK Poccuinckon ®enepauny COAepXaHue rnoj CTpaxken npy paccnenoBaHum
NpecTynaeHnin He MOXXeT MpeBbIWaTb 2 Mecsua (4acTb nepBas); NPU HEBO3MOXKHOCTMW 3aKOHYNTb
npenBapuTeNbHOE CNeACTBME B YKa3aHHbIN CPOK OH MOXKeT OblTb MPOASIEH CyAbeln A0 6 MeCsLEeB;
LanbHenllee NpoafieHne cpoka Ao 12 mMecsLeB LONyCKaeTCs B OTHOLIEHUN L, 06BMHSAEMBIX B
COBEPLUEHNN TSXKKUX 1 0C000 TAXKKMNX NPECTYMNIEHUIA, TONBKO B Cy4asix 0CO60M CNOXKHOCTU YroJIOBHOIO
Aena (4acTb BTOpas), a B UCKMOYUTENbHBIX Cy4asaX B OTHOLIEHUN 1L, 06BMHSAEMBIX B COBEPLUEHUN 0C060
TSKKUX MPECTynieHun, - o 18 mecsues (4acTb TpeTbs). Taknm 06pa3om, NMPOOO/IKMTENIbHOCTb
cofepXaHusa Noa CTpaXken Ha focyaebHon CTaamm NPoU3BOACTBa MO YrOOBHLIM AenaM MMeeT CTPOro
(DUKCUPOBAHHbIE OrpaHMYeHUs, 3a NpefenaMun KoTopbix fAanbHerwee npoaseHune npeboiaHns nog
CTparken, nNo obLiemy npaBuy, He LONYyCKaeTCs, YeM npeponpenenseTca 06593aTeNbHOCTb HEMEAIEHHOI 0
ocBoboXXaeHMs coaep Kallerocs nog CTpaxken obsnHAemMoro (4acTb YeTBepTas cTaTby 109 YMNK
Poccninckon denepaunn).

BmecTe ¢ TeM B CBA3M C HEOOXOAMMOCTLIO 06eCneYnTb 3aKpenneHHoe B NoAnyHKTe "b" nyHKTa 3 cTaTbu 6
KOHBEHL MM 0 3aLiUTe NpaB YesoBeKa M OCHOBHbLIX CBO6OA NPaBo Ka)Aoro 06BUHAEMOro B COBEPLUEHNN
NPecTyneHns NMeTb LOCTAaTOYHOE BPEMS U BO3MOXXHOCTW 419 MOATOTOBKM CBOEW 3alMThl YaCTb TPETbA
cTaTbmn 217 YMNK Poccuinckon depepauun, pernaMeHTUpyowen npoLeaypy 03HakoMIeHUs ¢ MaTepranamu
YrO/0BHOMO Aena nocsne Npou3BoACTBa MO HEMY BCEX C/IEACTBEHHbIX AENCTBUIA, He AonycKaeT
orpaHnyeHue obBNHAEMOro 1 ero 3allUTHUKA BO BpEMEHU, He0bX0ANMMOM UM AN TaKOro 03HaKOMJIEHNA
(kpome cny4vas, ecim 06BUHSAEMBIN U €ro 3alWUTHWK, NPUCTYNMBLUNE K 03HAaKOMIEHNIO C AaHHbIMK
MaTepuanaMu, IBHO 3aTArMBalOT BPEMS TaKOro 03HakomseHns). C y4eToM 3TOro npeaycMaTpmBaeTCs
BO3MOXXHOCTb MPOAJIEHUS CPOKa COAEPXaHWA NoJ CTPaXKen CBEPX YCTAHOBEHHbIX YaCTSAMU BTOPOW 1
TpeTben ctaTby 109 YIK Poccuinckon denepaumm npenenbHbiX CPOKOB 40 MOMEHTa 3aBepLUEHNS
03HaKOMJIEHNS 06BUHSAEMOrO 1 ero 3alMTHUKa C MaTepranaMm OKOHYEHHOrO paccneloBaHNEM YroI0BHOIO
AeNa 1 HanpaBJiIeHNs MPOKYPOPOM YrOoIOBHOIO Aefa B CY[ - A5 C/lyYaeB, KOraa AaHHble MaTepuanbl 6biin
npeabasaeHbl 06BUHAEMOMY, COAEPIKALLEMYCA MOA CTPAXKEN, U €ro 3alNTHUKY He no3aHee Yem 3a 30
CYTOK [0 OKOHYaHWS YKa3aHHbIX NpefesibHblIX CPOKOB COAEPXKaHNA NoL CTpaXken, 0A4HaKo Ans
03HAKOMJIEHWS C HAMUN 3TOr0 BPEMEHM OKa3al0Ch HEAOCTAaTOYHO; NPW 3TOM €C/N B MPOU3BOACTBE MO
YyrosI0BHOMY A€y y4aCTBYET HECKOJIbKO 0BBMHSAEMbIX, COAEPXKALLMXCA N0 CTPaXken, 1 XoTa bbl 0AHOMY 13
HUX 30 CYyTOK OKa3anoCb HEAOCTATOYHO A1 O3HAKOMIEHNS C MaTepranaMn yroaoBHOroO gena, To
cnefoBaTeNb C COrlacus pyKoBOAUTENA CIeACTBEHHOro opraHa no cybbekTy Poccuinckon depepaumm nnm
NPYPaBHEHHOIO K HEMY PYKOBOAMTENS MHOIO C/IEACTBEHHOr0 OpraHa BNpaBe He Mo34Hee YeM 3a 7 CyTOoK
[0 NCTeYeHUst NPeLenbHOro CPoKa CoOAepXKaHUs NoL CTpaxken Bo3byanTb X04aTalCTBO O MPOAJIEHUN 3TOrO
CpOKa nepepj COOTBETCTBYOLLUM CYAOM U B OTHOLLIEHWUW TOro 06BMHAEMOro Nan Tex 06BUHSEMbIX, KOTOpble
03HAaKOMWJUCh C MaTepranaMu yroaoBHOro fena, eC/iM He oTnasia Heo6X0AUMOCTb B MPUMEHEHUN K HEMY
NN K HAM 3aKJII04eHNS NOA CTPaXKy 1 OTCYTCTBYIOT OCHOBaHWUS Ans n3bpaHnua NHOW Mepbl NpecevyeHns
(yacTn naTaa u ceabmas ctaTby 109 YK Poccuinckon ®epepaunn). Cyabs He No3gHeEE YeM Yyepes 5 cyTokK
CO OHA NONyYeHUs X04aTancTBa CneoBaTeNs NPMHUMAET B YCTAaHOBIEHHOM NOpsALKe peLleHmne nmbo o
NPOAIEHNMN CPOKa COAEPXKaHUSA MOA CTPaXKen A0 MOMEHTa OKOHYaHMA 03HaKOMAeHNs 0BBUHSEMOro 1 ero
3alMTHMKA C MaTepuanamMmn yrosoBHOro Aefa, ec/iv TaKOBOE He MOXKET ObITb 3aBepLUeHO B TeyeHue 30
CyToK, nnbo 06 oTKa3e B y40BNETBOPEHUM XOA4ATAaNCTBa CneloBaTeNs 1 0cBOBOXAEHNMN 0OBMHAEMOr0 13-
nog CcTpaxku (4acTb BoCcbMas cTaTby 109 YIK Poccuinckon denepaunn).

KoHcTuTyumoHHbIn Cya Poccuiickon defepaLimm HEOAHOKPATHO YKa3biBasl, YTO NpaBa rpakaaH He
HapyLLalTCA 3aKOHOMOIOXKEHNSAMU, HE YCTAHABANBAKOLWMMUN KOHKPETHYIO MPOAO/IKUTENBHOCTL CPOKa
cofepxaHnsa 06BUHSEMOro NoA CTPaXKel B MEPUOA ero 03HaKOMJIEHMS C MaTepuanaMmn yrosioBHOro aena,
L0MyCcKas BO3MOXHOCTb OnpefeneHns 3Toro Cpoka B 3aBUCMMOCTM OT 06CTOATENbCTB AaHHOMO Aena
(onpeneneHmns ot 6 uioHa 2003 roga N 184-0, ot 15 uiond 2003 roga N 308-0, o1 23 anpens 2013 roga N
548-0, o1 22 anpens 2014 roga N 877-0, oT 7 okTs6psa 2014 roga N 2162-0O n ap.).
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3.2. YronoBHoO-NpoueccyasbHbI Kogekc Poccninckon degepaunm 3akpenasieT oTAeNbHO Aas gocynebHom n
cynebHon cTagmnin yrosoBHOro CyA0NpPOM3BOACTBA Pa3/IMyHbIE MO NPOAOIKUTENIbHOCTI CPOKW COLEPXKAHUS
noA CTpa)kewn, a MOTOMY 3aKOHOA4ATE/IbHO He YCTAHOB/IEH M €AUHbIN NpefesibHbI CPOK TaKoro
coaep)xaHns, NpUToM 4To Ans cyaebHom ctaamm popManbHbIX OFPaHUYEHWUIA, onpeaensaoLnx
MaKCUMaJIbHbIN CPOK COAEepPXKaHMs NoL CTPaXken, He NpefyCcMOTPEHO.

Tak, Ha cynebHon cTagumn npefiesibHbIA CPOK CoflepXKaHUs NOACYAMMOro Noj CTPaXken He MoXXeT
npesbIlWaTb 6 MecsALEB; NO YroJIOBHbIM AeJlaM O TSHXKKUX U 0C0B0 TSXKKMX NPECTYNIEHNAX CYA, B YbEM
NPOM3BOACTBE HAXOAUTCA AeN0, N0 NCTeYEHNN 6 MeCsLLEB CO LHA ero NOCTYMJIEHUS B Cy [ BNpase
NPOANNTb CPOK COAEPXXaHMA NOACYANMOro Noa CTPaXken, HO KaXXabli pa3 He bosiee 4eM Ha 3 Mecsaua
(4acTum BTOpas u TpeTba cTaTby 255 YIK Poccuinckon ®epepaumm). Kak oTMeTnn KOHCTUTYLUMOHHBIN Cy
Poccuiickon ®epepaumm, agpecoBaHHoe cyay TpeboBaHme He pexxe YeM Yyepes 3 MecsLla BO3BpalLaTbCa K
PacCMOTPEHMIO BOMPOCA O HAIMYUN OCHOBAHWUI AN4 AafibHenWwero cogep)xaHsa Nno4CyaAnMOoro nog CTpaxen
- HE3aBMCMMO OT TOr0, MMEKTCS N Ha 3TOT CYET Kakume-nnbo obpalleHns CTOPOH WK HeT, - obecneynBaeT
cynebHbIl KOHTPOJIb 3@ 3aKOHHOCTbLI0 1 060CHOBAHHOCTbIO NPUMEHEHUNSA AAHHON MEPbI MPECEYEHNs 1 ee
OTMEHyY B CJlydae, ecan HeobxoaumocTb B Hel He ByaeT AokasaHa (MocTaHoBaeHne oT 22 mapTa 2005 roga
N 4-1M; onpepeneHns ot 7 eBpans 2013 roga N 133-0, o1 17 utoHs 2013 roga N 1006-0 n oT 23 pnekabps
2014 ropga N 2795-0).

OcobbiM cy4yaeM NPoAJIEHNS CPOKA COAEPKaHUS 0OBMHAEMOro NoA CTPaXKeN ABAAETCA MPUHATME TaKOro
peLleHns Npy BO3BPaLLEHNN YrONOBHOMO Aena NPOKYPOpPY ONs YCTPaHEHUS NPensaTCTBUNA ero
pacCMOTPEHUS CyA0M COrJIaCHO YacTAM nepBon u nepBon-2 ctaTtbk 237 YK Poccunckon Gepepaunn,
MOCKOJIbKY HEeYCTPaHUMOCTb B CyaebHOM Npon3BOACTBE NPOLIECCYasibHbIX HAPYLUEHWIA, UMEBLLMX MECTO Ha
3Tane nNpeLBapuTesibHOro paccnefoBaHns, npeanosiaraeT ocywecTBieHne HeobxoanMbIX CeACTBEHHbIX 1
WHBIX MpoueccyasnbHbIX 4eACTBUI, YTO - B KOHTEKCTE CTaAMNHOCTM YrOJI0BHOIO CyAONPOn3BOACTBa -
npeBpaLlaeT npoueaypy BO3BPaLLEHNS YFONOBHOrO Aefa NPOKYpopy ANS YCTPaHEHUS NpensaTCTBUI K ero
cynebHoMy paCcCMOTPEHMIO, MO CYLLECTBY, B 0COObIA MOPAAOK ABVXEHUS YTOJIOBHOrO Aefa, He
TOXXOECTBEHHbIN €ro BO3BPaLLEeHNIO 419 NPOM3BOACTBA AOMNONHUTENLHOIO pacc/ieloBaHuns
(MocTaHoBneHne KoHcTuTyumoHHoro Cyaa Poccuinckon ®egepaumm ot 2 uona 2013 roga N 16-M).

Mpu 3ToM nonoxeHunsa ctaten 109 n 255 YINK Poccniickon ®epepaumm He npeanonaratoT BKJKYEHNUS
BPEMEHW COAEPXKaHNS NOL CTPaXKen Ha CTaaum NpeaBapuUTeibHOr0 pacciieoBaHMA B CPOK CoAep)KaHms
nof CTpaXken Ha cyaebHon CTaaum, Kak 1 HaobopoT. B MPOTUBHOM Cily4vae NOPAAOK NCHUCSIEHNS CPOKOB
CoAep>XaHnsa noa cTpaXken npmeoann 6bl K B3aM03aBUCUMOCTU pelleHnin 06 n3bpaHnum 1 NpoaseHnmn Mepsbl
npeceyeHmns B BUAE 3aK/0YEHUS NOL CTPaXy, NPUHATLIX CYA0M Ha JocynebHon n cyaebHom ctagusx,
OrPaHNYEHMNI0 MPUMEHEHNS LL@aHHOW Mepbl NPeceyYeHns BONPEKN OCHOBAHUAM 1 YCI0BUSM ee n3bpaHus u
npoaneHuns, a NnoToMy cTaBua bbl oA yrpo3y LEHHOCTW, 1S 3alMThl KOTOPbLIX OHa n3bupaeTca (ctatbsa 97
nNaHHoro Kopekca) (onpeneneHuns KoHcTuTyumoHHoro Cyna Poccuiickon @enepaunn ot 4 okTabps 2012
roga N 1853-O n N 1854-0).

VIMEHHO MO3TOMY, COrJlacHO NPAMOMY NMpeanucaHnio YacTn TpeTben cTaTbk 237 YK Poccunckom
depepaumm, ABNSAOLLENCA CNELNAIbHON HOPMOW, NP BO3BPALLEHNN YroNIOBHOIO Aefia MPOKYpopy BOMPOC O
HeobXxo0A4MMOCTIN NPOASIEHNSA CpOKa COAepXaHnsa 0B6BNHAEMOro Nog CTpaken 4719 NpOM3BOACTBA
CNeacTBEHHbIX U UHbIX NpoLeccyanbHbIX AEACTBUM CyAbs PELIAET Wb C YH4ETOM CPOKOB,
npenycMoTpeHHbIX cTaTben 109 gaHHoro Kogekca, HO He no npaBufiaM 3TOW CTaTbW. TEM CaMbIiM Y O/0BHO-
npoueccyasibHbI 3aKOH He paCcnpoCTPaHSAET HOPMY YacTu YeTBepTon cTaTtbn 109 YIK Poccuiickon
depepaumm 0 HeJOMYCTMMOCTUN NPOAJIEHNS CPOKa COAEPXKAaHWNS NOA CTPaXKel Ha AaHHbIN 0CobbI NOpsALoK
LABVXXEHNS YrONOBHOIO Aena.

MHoe cTaBwns0 Bbl MO4 COMHEHWE KaK TaKOBbIe LIEN HanpaBJ/IEHUS YrO0BHOMO Aena NPoKypopy Os
yCTpaHeHns NpenaTCTBUA ero pacCMOTPEHNS CyA0M, NoABeprano bbl yrpo3e camy BO3MOXKHOCTb
OCYLLECTBJIEHMNA NPaBOCY NS MO YyroJ0BHOMY ey, M0 KOTOPOMY YCTaHOBJEHHbIe CTaTben 109 YIK
Poccuinckon ®egepaummn npefesibHble CPOKN coaepKaHnsa 06BMHAEMOro noj CTpaXken UCTEKIN, HO He
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OTMa M 3aKpensieHHble cTaTben 97 gaHHoro Kogekca npaBoBble U (haKTUYeCKNe OCHOBAHNS OS5 ero
npebbiBaHWA Noa cTpaxker, 6o NPUBOANIO Bbl K HAPYLLEHWNIO Pa3yMHbIX CPOKOB YrOJIOBHOIO
Cy4onpou3BOACTBa.

Y4nTbiBas, 4TO OAHOPOAHbLIE NO CBOEN IOPUAMNYECKON MPUPOLE OTHOLLEHUS SO/KHBI PEFYAMPOBaTLCA
CX0XnM 0bpa3om, Npu peLleHnn BoNpoca o npoaseHnmn npebbiBaHna 06BMHAEMOro No4 CTPaXken Ha
Heobxogmmoe gns obecnevyeHns npaBa Ha 03HAKOMJIEHME C MaTepManaMn Yros0BHOIO AeNa BpeMS,
BbIXOASLLEE 3a PaMKM NPeaenbHOro CpokKa CoAep)XaHmsa nof CTpaXken, npaBuna, NpeayCMoTPEHHbIE
YaCTblo CeabMOM 1 MyHKTOM 1 4yacTu BocbMow cTaTbk 109 YK Poccuinckon ®egepauum n paccinTaHHbIe Ha
CnyYaln npeabsBAEHNS MaTePUasioB YroOBHOMO Aena 06BMHAEMOMY M ero 3alMTHUKY 415 03HaKOMEHNS,
noasexaT NPMMEHeHNIO C y4eToM cneumdukn ocoboro nopsaka ABMXEHNS BO3BPALLEHHOO MPOKYPOPY
YyrosI0BHOIO AeNa, @ UMEHHO C UCKJIIoYeHEM TpeboBaHNA YaCcTu NATOW AaHHON CTaTbW O NPeabABNEHUN
06BUHSAEMOMY, COoep KalleMyCs Mo CTPaXKen, 1 ero 3alNTHUKY MaTepMasioB OKOHYEHHOr 0
pacciefoBaHNEM Yrol0BHOMO Aena He nosgHee yeM 3a 30 CyTOK 40 OKOHYaHWS NpenesibHOro cpoka
coLepXXaHns Nnof CTpaxen, yCTaHOBJIEHHOIO ee YaCTAMN BTOPOMN U TPETbEN.

Taknm 0bpa3om, Cya MOXeT NPOaNnNTb BPEMS COAEPKaHNS 0OBUHAEMOro NoA CTpaXken 3a paMkamm
npegenbHoro Cpoka B LEesx ero 03HaKoOMJIEHNS C MaTepuranamn, NoJyyYeHHbIMU B pesybTaTe NpoBeaeHNs
HeobXxoaMMbIX ANs YyCTpaHeHWsa NpenaTCcTBUA K cyaebHOMy pacCMOTPEHMIO YyroI0BHOMO Aefa
CNeLCTBEHHbIX U MHbIX MPOLIECCYaIbHbIX AEACTBUIA, @ MO X0AATANCTBY 0OBMHAEMOr0 MK €ro 3alUTHUKA -
N C MHBIMW MaTepuanaMy JaHHOro gena.

4. TIOCKO/IbKY KOHCTUTYLIMOHHbIE MPUHLMMLI NPaBOCY AN NpeanonaraloT HEYKOCHUTEIbHOe ClieloBaHme
npoLeaype yroioBHOr0O NpeciefoBaHuns, YTo rapaHTupyeT cobsiloaeHne npoueccyasnbHbiX Npas
Y4aCTHUKOB Yro/I0BHOI0 Cy0MNpoOn3BOACTBA, CYA, BbIABMB AOMNYLLEHHbIe OpraHaMun LO3HaHWA UK
npeaBapuTeNIbHOro CeACTBMA NpoLecCyasibHble HapyLleHns, Bnpase NpMHMMaTb NPefyCMOTPEHHbIE
YroJIOBHO-MpoLeccyasibHbIM 3aKOHOM Mepbl MO UX YCTPaHEHMIO C LLeJibio BOCCTAHOBNEHUS HapyLUIEeHHbIX
npaB 1 CO3[4aHNA YCNOBUIA A9 BCECTOPOHHEro 1 06 BbEKTUBHOIO pacCMOTPEHUS Aena No CYLWEeCTBY.
MpvBeneHne npouenypbl NpeaBapuUTENbLHOrO pacc/ieloBaHMSA B COOTBETCTBUE C TPeboBaHUAMU Yro0BHO-
npoLeccyasibHOro 3akoHa, co3gaHme nNpeanocblIoK Aa5 NPaBUALHOMO MPUMEHEHNSA HOPM YrOJI0BHOIO
3aKOHa 4aloT BO3MOXHOCTbL MOC/Ee YCTPaAHEHNS BbIIBAIEHHbLIX NPOLLeCCyasbHbIX HapyLEeHU BHOBb
HanpaBUTb LeJsio B Cy[ 419 paCCMOTPEHUS Mo CyLeCcTBY U NPUHATUSA N0 HEMY peLleHns. TeM caMbiM
obecneymBaloTCa rapaHTUpoBaHHble KoHCTUTYyuUMen Poccuiickon Peagepaumm npaBo 06BNHAEMOro Ha
cynebHyto 3alMTy 1 NpaBo MNOTEPMNEBLLEro Ha AOCTYN K NPaBOCYAMNIO U KOMMEHCALMIO MPUYMHEHHOIO
yuiepba (ctaTbu 46 1 52), a TakXKe yCnoBMa 4/151 BBIHECEHUS CYy1OM MNPaBOCYOHOr0, T.e. 3aKOHHOI O,
060CHOBAHHOI0 1 CNPaBeASINBOro, PeLeHns no aeny (noctaHoBieHUs KoHCTUuTyumuoHHoro Cyaa
Poccuiickon ®epepaumm ot 4 mapta 2003 roga N 2-, ot 5 deBpans 2007 roga N 2-M, ot 16 masa 2007 roga
N 6-I, ot 21 anpens 2010 roga N 10-M n ot 2 nons 2013 roga N 16-M).

CooTBETCTBEHHO, 0becneynBas KOHCTUTYLMOHHOE NPaBOo KaXAo0ro Ha cyaebHyto 3awmTy,
nofpasyMeBaloLlee Co3gaHne HeobXoANMbIX YCN0BMIA Anst SDGEKTNBHOIO U CNpaBeaanBoro cyaebHoro
pa3bupaTenbCTBa, Cyd, N0 CMbICAY YacTu nepeon cTaTbk 237 YMK Poccuiickon Pepepaunn BO B3aMOCBA3N
c ero ctatbsamm 97, 99, 109, 227, 228, 255 n 256, Bo3BpaLlas, ecam 370 HeobxoanMMo 414 3aWnThbl NpaB 1
3aKOHHbIX MHTEPECOB YY4aCTHNKOB YroJI0BHOIMO CyAOMNPOM3BOACTBA, YrON0BHOE AE/10 NPOKYPOPY Mo
X04aTanCTBY CTOPOHbI UK MO COBCTBEHHOWN MHULMATNBE NPY Haan4mm obCTOATENLCTB, He YCTPaHNMbIX B
cynebHOM 3acefaHnn 1 NCKITIOYAOLWNX NPUHATNE NO Aeny CyaebHOro peLleHns, 0TBeYatoLLero
TpeboBaHMAM CNpaBennBOCTU, 0643aH - y4MTbiBas 06CTOATENLCTBA, MOCAY>XUBLUME OCHOBAHWEM A5
HanpasJieHNs gena NPoKypopy, N NCXOASA M3 CyLecTBa AOMNYLWEHHbIX NpoueccyasbHbIX HapyLWeHNi -
YCT@HOBUTb Pa3yMHbI CPOK, KOTOPLIN AOCTaTOYEH A5 MPOM3BOACTBA CNEeACTBEHHbIX U MHbIX
npoLeccyasibHbIX LENCTBUN, HeobXoaUMbIX A58 YCTPaHEHUSA NPenATCTBUNA K CyaebHOMY pacCMOTPEHNI0
Lena, 1 pa3peLlnTb BONPOC 0 Mepe npeceyeHuns. MNpu 3ToM, pellas BONpocC 0 NpoaaeHnmn npebbiBaHms
o0bBUHsEMOro noa cTpaxken (unm n3bupas BHOBb AaHHYO Mepy NpeceyveHns) npy Bo3BpaLleHUn Yroa0BHOMO
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Aena NpoKypopy (ecan COXPaHATCSA NPUYMHBI A58 NPUMEHEHUA AAaHHON Mepbl MpeceyeHns ¢ y4eToM
MpPaBoBbIX N PaKTUYECKUX 0BCTOSTENLCTB, NOATBEPXKAAOLLNX HaNNYNe Kak 0BLLNX HOPMATUBHbIX
OCHOBaHWI ANna n3bpaHus mep NpecevyeHns, KOTopbie MOryT UMeTb MEeCTO B TE4YEHME BCEr0 BPEMEHN
NPOW3BOLCTBA MO YrOJIOBHOMY Aieny, Tak U creunanbHbIX YCI0OBMIA Ha3HaYeHUsa Y NPOLJIEHUS 3aKJTI0YEeHUS
nof CTpaxy), cya o0bs3aH onpeaennTb 1 pa3yMHbIN CPOK COAEPXKaHUS NOL CTpaXken, NpUHUMasn BO
BHUMMaHWe HeobXxoaANMOCTb MPOM3BECTU CNEACTBEHHbIE U UHbIE MPOLIECCYasibHblE AENCTBUSA NS
yCTpaHeHWs NpenaTcTBU K CyaebHOMY pacCMOTpeHMio Aena n o6ecnevymTb NPaBo Ha 03HAaKOMJIEHME C ero
MaTepuanamm.

Kak oTMeTun KoHCTUTYUMOHHBIN Cya Poccninckon @epepaunm, No CMbICSY HYacTu TpeTbel ctaTbn 237 YK
Poccuiickon ®efepalimm BO B3aMMOCBA3N CO cTaTbel 6-1 gaHHoro Kogekca, cogepxallen TpebosaHua ob
OCYLLLeCTBJIEHUN YrOJIOBHOIrO CYA0MNPOM3BOACTBA B Pa3yMHbIN CPOK, Cy4, pellas nocsie Bo3BpaLleHuns
yrosI0BHOIO Aiefla MPOKYpPOpPY BOMPOC O NPOAJIEHNN CPOKa COAEpXKaHUsA 0B6BMHAEMOro NoA CTpaXken ans
03HaKOMJIEHWA C MaTepranamMu gena, 06d3aH PyKOBOACTBOBATLCS Npexae Bcero 6e3ycnoBHoON
HeobxoamMocTbio obecnedyeHuns npaBa 06BMHAEMOro Ha 03HaKOMJIEHME C HOBLIMU ANS HEro, He
burypupoBaBLLMMMN paHee B Aejie MaTepunasamMn, KOTopble MojydYeHbl B X04e YCTPaHEHNS BbISBAEHHbIX
CyZOM NPensTCTBUA K CyaebHOMY pacCMOTPEHWIO Aefla U C KOTOPbIMU 0BBMHSAEMBIN eLle He UMeN
BO3MOXHOCTW 03HAaKOMUTbLCA, YTO, OOHAKO, HEe NPensaTCTBYeT CyAy B NpoLecce Takoro 03HakoMJIeHus
pPaccMOTPEeTb X0A4aTaNCTBO O MPOAJIEHUN AENCTBUA AAaHHOW Mepbl MpecevyeHns, 06yCcnoBAEHHOM
noTpebHocTbI0 06BUHAEMOro B 0bpaLleHnn 1 K TeM MaTepuanamM, C KOTOPbIMU OH 3HAKOMUIICA A0
HanpasJieHNs gena B Cyf, C y4eToM obLiert MpoA0/IKUTENBHOCTM HAaXOXAEHUSA €ro Moj CTpaXKen, koTopas
He [0JI)KHa NpPeBbllWaTb pa3yMHbIX CPoKoB (OnpeneneHune ot 7 okTabps 2014 roga N 2162-0).
CnepoBaTesibHO, NPOASieBas AeCTBUE Mepbl NpeceyeHns NMbo 0TKa3biBasACh OT ee NPoAJieHUs, Cy He
NPOCTO COrNallaeTCa UM He COrJlallaeTcs C He0bXO0ANMOCTbIO TaKoro NPOAJIEHUS, HO MPUHNMAET
pelueHne NCXoas U3 aHasim3a BCero KoMmnaekca o6cToaTeNnbCTB, B TOM YAC/IE CBA3AHHbIX C MepexonoM
YyrOJI0BHOIO Cy0MNPOU3BOACTBa B 0COOLIN MOPSALOK ABUXXEHMSA BO3BPALLEHHOIO NPOKYPOPY YroJIOBHOIO
Lena, NpoBepsas Npu 3TOM Hannyne obLmx 1 cneymnanbHbiX OCHOBaHUIA 415 NPUMEHEHUS Mepbl
npeceyeHus.

5. YronosHo-npoLeccyanbHbI Kogekc Poccunckon deaepauny 3akpennseT COKpaLLeHHbI CPOK Noaaym 1
paccMoTpeHns Xanobbl Ha cyaebHble pelleHuns, CBsa3aHHble ¢ M3bpaHneM Mepbl NpecevyeHns B BUAE
3aKJI0YEHNS NOJ CTPaXKy (4acTb oAMHHaguaTasa ctaTbn 108), npenoctaBnsaeT 06BUHAEMOMY U €r0
3alUTHUKY NpaBo B Nt060 MOMEHT NPOU3BOACTBA MO YrONOBHOMY Aely 3asBUTb XO4AaTAaNCTBO OpraHy,
OCYLLeCTBAAOLWEMY YrOJI0BHOE Cy0MPON3BOACTBO, 06 OTMEHE WK M3MEHEHMM Mepbl MpeceYveHns (CTaTbu
47,53 1 119-122), rapaHTUPYET NpaBo Ha BO3MELLEHME Bpea B C/ly4ae HE3aKOHHOMO NPUMEHEHNS Mep
npoLeccyanbHOro NPUHYXAEHWS, B TOM YUC/ie Mep npeceyeHuns (YacTb TpeTbsa CTaTby 133).

Mo cmbicny nonoxxeHun ctaton 109 YINK Poccuinckon ®epgepaumm Bo B3aMMOCBSA3M C HOpMaMmm cTaTen 72 YK
Poccuiickon ®epepalimmn, BpeMs COAePXKaHNA Mo CTPaXKen B Ka4eCTBE Mepbl MpeceyeHmns BO BCAKOM
Cny4vyae NoasexuT 3a4eTy nNpu onpeaenieHnn obLiero Cpoka Ha3HavyeHHOro Cy1oM Haka3aHus. Ha3Havas
Haka3aHue B Buae nuiweHns csoboabl, Cya peLllaeT BONPOC 0 3a4€Te BPeMeHW NpeiBapuUTeNbLHOro
COAEpXXaHnA NoL CTPaXken 1 YKa3blBaeT B MPUroBOPE OKOHYaTENbHYIO MEpPY HaKa3aHus, Noaexallyo
OTObLITWIO C Y4ETOM BPEMEHU COLlEPXKAHUS MOJ CTPaXKeN Ha 0CHOBaHWUN cTaTbh 72 YK Poccuinckon
®epepaumm (NyHKTbI 5 1 9 YacTu nepeon ctaTbk 308 YIMK Poccuiickon Gegepauun). NMpu 3ToM Takume
06CTOATENLCTBA, KaK NPOAO/IKUTENBLHOCTL NPEABAaPUTENBHOIO PacCNef0BaHUS U PaCCMOTPEHNS Oefa B
CyZlax NepBON 1 BTOPOWN MHCTaHUUIA, MPOAOIKUTENBHOCTL COAEPXKAHUS NOL CTPaXXeWn, He MOryT
npenonpeaensTb BUA U pa3Mep Ha3Ha4yaemMoro CyiOM Haka3aHMA Kak Mepbl YrOJI0BHOM OTBETCTBEHHOCTH,
KOTOpas A0/KHa ObiTb aleKBAaTHON COLEAHHOMY, - MHOE HECOBMECTUMO C MpeAHa3HavYeHneM NpaBocyans,
KOTOpOe Mo CBOEW CYyTW AO/KHO 0TBeYaTh TpeboBaHMAM cripaBefiMBoCcTU ([locTaHOBAEHUE
KoHcTuTtyumoHHoro Cyna Poccunckon ®epgepaunn ot 27 despand 2003 roga N 1-M).

Takum 0bpa3oM, Npu NOCTaHOBIEHUN MPUrOBOpa CyL, ONPeaensas Bua n pa3smMep HakasaHus, oba3aH
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Ha3Ha4YNTb CNpPaBen/IMBOE Haka3aHne, KOTOPOe MOXET ObITb MArye, Yem nueHne csoboabl, a npu
Ha3Ha4YeHUN NnweHns ceoboabl - MEHbLLE CPOKa COAEPXKAHMA NOL CTPaXkeln, 0TOLITOro B Ka4eCTBe Mepbl
npece4yeHund. CornacHo e nNpsMoMy NpeanmMcaHnio YacTu NaTom ctatbh 72 YK Poccuninckon Gegepaunm npu
Ha3Ha4YeHUN OCY>XAEHHOMY, COAEP KABLUEMYCS MOA CTPaXken Ao cyaebHoro pa3bupaTenbCcTBa, B Ka4ecTBe
OCHOBHOr0 BM[a HakKa3aHus WTpada, MMweHna npasa 3aHUMaTb onpeesieHHble OMKHOCTU UK
3aHMMaTbCA ONpefesIeHHON OeATeNbHOCTbIO CYA, YYNTbIBas CPOK COAep)KaHUs NoL CTpaXken, cmsaryaeT
Ha3Ha4YeHHOe HaKa3aHWe UK NOJIHOCTbIO 0CBOOOXKAAET ero oT 0TObIBaHWSA 3TOM0 HaKa3aHus.

BMmecTe ¢ TeM B C/ly4ae Ha3Ha4YeHUs Haka3aHus, HECOMOCTAaBMMOrO C OrpPaHNYEeHNAMN, CBA3AHHBIMU C
AaHHOW MEepOoN NpeceyveHmns, B TOM YMCJIE B HaCTW NPOAOJIKUTENIbHOCTM COAEp)XXaHNsA NoL CTpaxen,
KOTOpoe npeTepnen 06BMHAEMbINA, Cy[ B MPUrOBOPe MOXET NPU3HaTL ero NpaBo Ha BO3MeELLEHNe BpeLa B
nopsiike, yctaHosneHHoM rnason 18 YK Poccuinckon ®epepaumm (4acTtu TpeTbs 1 naTas ctaTtbn 133 YIK
Poccuiickon ®epepalimmn, NyHKTbl 4 1 6 nocTaHoBneHus MNneHyma BepxosHoro Cyna Poccuiickon
®epnepaumm oT 29 Hoabps 2011 roga N 17 "O npakTke NPUMEHEHUS CyaaMn HOPM raBbl 18 YrosioBHO-
npoLeccyasibHOro kogekca Poccuinckon ®egepaunm, periaMeHTUPYOLWNX peabnnmtaunto B yroJioBHOM
cynonpousoacTtee"). M0s10)KeHna Ha3BaHHOW M1aBbl HE UCKIYAIOT NPUHATUE CYAO0M peLleHmns o
BO3MELLeHUN Bpeaa, MPUYNHEHHOIO HE3aKOHHbLIM MPUMEHEHWEM K JINLY Mepbl NpeceyvyeHmns B Buae
3aKJII0YEHUS NOL CTPaXky M B CyYasx, KOrha opraHoM npenBapuTesisHOro paccsieloBaHUs U CyLoM He
NPVHATO peLleHne 0 NOJHON peabunnTaumMm NOL03PEBAEMOro unm obBMHAEMOro (onpeaeneHns
KoHcTuTyumoHHoro Cyaa Poccuinckon ®epnepauum ot 21 anpens 2005 roga N 242-0, o1 18 aHBaps 2011
roga N 47-0-0O n ot 17 Hosabpsa 2011 roga N 1583-0-0).

He nuweH obBUHSEMBIN 1 NpaBa Ha NPUCYXXIEHNE KOMMEHCALMM 3a HapyLLeHNe npaBa Ha
CyO0MNpPOU3BOACTBO B Pa3yMHbIA CPOK MO OCHOBAHMAM U B NOPAAKe, YCTaHOBAEHHbIM PefepasibHbIM
3akoHomM oT 30 anpens 2010 roga N 68-03 "O KOMMNeHCaUUKN 3a HapyLleHWe npaea Ha Cy40MNpoOn3BOLCTBO B
pa3yMHbIN CPOK WK MpaBa Ha MCMoJiHeHne cyaebHOro akTa B pa3yMHbIN CPoK" 1 cTaTben 6-2 YIK
Poccuinckon ®egepalmm, 4To ABAAETCS CneumnanbHbIM - BCIOMOraTesibHbIM K 0bLerpaXxgaHCKoMy nopagky
BO3MeLLEeHNS Bpeaa, MPUYNHEHHOr0 HE3aKOHHbIMU AeNncTBUSAMM (be3aencTBUEM) FroCy AapCTBEHHbIX
OpraHoB, B TOM Y/CJIE CY[OB, - MEXAHN3MOM 3aLLUUTbl MpaB Ha CyaebHylo 3aWwmnTy 1 Ha CnpaBeganBoe
cynebHoe pa3bupaTtensctBo (MocTaHoBneHMe KoHCTMTYUmMoHHoro Cyana Poccuiickon ®enepauun ot 19
niona 2011 roga N 17-M; onpenenerHns KoHctntyumoHHoro Cyaa Poccuinckon ®egepaumm oT 3 anpens
2014 roga N 687-0, ot 13 masa 2014 roga N 975-0O n agp.).

TeMm cambIM YronoBHO-NpoueccyasbHbi Kogekc Poccuinckon ®epepaum COAEPXUT CpeacTBa 3alUNThI
HapyLUEHHbIX MpaB, KOTOPbIM KOPPECMOHANPYET paj NpeayCMOTPEHHbIX AeACTBYOLWMUM Yrof0BHbLIM U
YroJI0BHO-MpoLEecCyasibHbIM 3aKOHOA4ATENbCTBOM AOMNONHUTENbHbLIX CPEACTB NPaBOBOM 3aLLUUTLI OT
NPOW3BOJILHOIO WM HECOPAa3MEPHO AJIMTENbHOMO COAEPXKAaHNA NOL CTPaXKen Npu OCyLLECTBIEHUN
YrO0BHOMO CYAOMNPOU3BOACTBA - Kak MPEBEHTMBHOIO, Tak U KOMMNEHCaTOPHOr0 XapakTepa, BKJYas
BO3MeLleHNe Bpeaa, NPUYMHEHHOro He0b0CHOBaHHbLIM COAEPXXaHNEM NOL CTPaXKew.

6. Takum 06pa3oM, NONOXKEHNSA YacTen TpeTben - ceabMon cTaTby 109 YK Poccuitckon ®epepaumm B nx
B3aMMOCBS3M C HaCcTblo TpeTben cTaTbh 237 faHHOro Kogekca He npoTmeopedaT KOHCTUTYLMN PoCCnncKon
depepalmm B TOM Mepe, B KAKOW N0 CBOEMY KOHCTUTYLIMOHHO-MPABOBOMY CMbIC/TY B CUCTEME
LEeNCTBYIOLLEr0 MPaBOBOro peryMpoBaHns, B TOM Y/CJie B HOPMaTUBHOW CBA3MN C UHLIMW MOJIOXKEHNSMIU €ro
CTaTbk 237 1 NONOXKEHNAMU ero cTaTen 6-1 n 217, npeanonaratoT, YTO NPU BO3BPALLEHUN YrONIOBHOIO
[eNa NPoKypopy NpoasieHne CPoKa CoAepKaHUs 06BMHAEMOro NoA CTPaken, NpeBbILLAOLLEr0
npenyCcMOTPEHHbIN AN CTaaAun NPeaBapuMTeNbHOro paccieoBaHNs NPeaesbHbIA CPOK CofepXKaHus nog
CTpaXken, JOMYCKaeTCs N1Lb NMPXU COXPAaHEHNN OCHOBAHWUN U YCIOBUN NMPUMEHEHUS aHHON Mepbl
npeceyeHuns, ons obecnevyeHns NCNoJHEHNS NPUroBOPa WU Ha YyCTaHaBIMBAEMbIA CyA0M Pa3yMHbIN CPOK,
onpenensemMblil C y4eTOM CyLleCTBa 06CTOATENbCTB, MPENATCTBYOLMX PAaCCMOTPEHNIO YTOIOBHOMO Aena
CyZOM, 1 BPEMEHU, HE0BX0AMMOro ANg NX yCcTpaHeHns n obecneyeHmns npaea 06BMHAEMOro Ha
O3HAKOMJIeHMe C MaTepuanaMm yroaoBHOro gena, a Takxke He UCKJI0YaloT BO3MOXHOCTb MPUMEHEHMNS
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npegycMOTPeHHbIX 3aKOHOM CpefCTB KOMMEHCAaTOPHOr0 XxapakTepa B CJly4ae HeCcopasMepHO OJIMTENbHOro
cofepXaHusa Noj CTpaXken npu o6CTOATENbCTBAX, CBA3AHHbIX C HEOBXOAMMOCTLIO YyCTPaHEHNS
NpenaTCTBUN PpaCCMOTPEHNS YFONOBHOIO Aena CyaoM.

Mpr3HaHWeM yKa3aHHbIX MNOJI0XKEHWI He NpoTHBOpeYalnMy KoHCTuTyuumn Poccunckon ®efepaumm B nx
KOHCTUTYLIMOHHO-NPaBOBOM CMbICJIE, BbISIBJIEHHOM B HacTosALLEM [10CTaHOBJIEHNM, HE NCKOHAeTCS
NnoJIHOMOYMe (hefepalsibHOro 3aKoHoLaTeNs B NpoLuecce COBEPLUEHCTBOBAHNS MPaBOBOro PerynpoBaHns
cynebHoM 3aWwmThl NpaBa Ha cBOBOAY U JIMYHYK HEMPUKOCHOBEHHOCTb:

BHECTMW B HEro N3MEHeHWs, HanpaBJIEHHbIE Ha YTOYHEHWE OCHOBaHWI 1 NopsAKa NPOAJIEHUS CPOKa
cofepxaHnsa 06BUHSEMbIX MOA, CTPaXKen Nocae BO3BpaLleHMsa CyA0M Yrof0BHOMO Aesia MPOKYypopy, Ha
yCUNieHWe rapaHTWUin pasyMHOCTM 3TOr0 CPOKa U 3aLUNThl 06BUHSAEMbIX OT HeCOpa3MepHO AJUTENbHOMO
copepXXaHns noa cTpaxenm,

npeaycMoTpeThb B AOMOJIHEHUE K AENCTBYIOLLEMY MPABOBOMY peryimpoBaHuio CnelnansHble npasuna,
pernamMeHTHpYyoLLME OCHOBAHMS 1 NMOPSAAOK MPOAJIEHUS CPOKa COAEpXaHMsA 0OBUHAEMbIX MOA CTPaXken Ha
BpeMs, HeobxoanMoe ANg yCTPaHEHNS BbISBAEHHbLIX CYAOM NPensaTCTBUA K CyaebHOMY pacCMOTPEHMIO
YyronoBHOro gena n obecnevyeHuns npasa 06BMHAEMbIX Ha O3HaKOMEHWE C ero MaTepranaMmm nepeg
HanpasJieHMeM JaHHOro fena B Cy[h A ero pacCMOTPeHMs No CyLLecTBy.

Ncxonst U3 N3N0XKEHHOro U pyKOBOACTBYACL cTaTbaMn 47-1, 71, 72, 74,75, 78, 79 n 100 ®epepansHoro
KOHCTUTYLIMOHHOI0 3akoHa "O KoHcTuTyumoHHoMm Cyae Poccunckon ®epepaunn”, KOHCTUTYLNOHHBIN Cy 4
Poccuiickon ®epepaLmu

MOCTAHOBMWIJ

1. Mpn3HaTb N0JIOXKEHNSA YacTen TpeTben - cegbMon ctaTbn 109 YIK Poccuinckon ®epepaumm B nx
B3aMMOCBS3U C YaCTbio TpeTben CTaTby 237 fAaHHoro Kofekca He NpoTUBOpeYaLlnMm KOHCTUTYLIMK
Poccuinckon degepaunm B TOM Mepe, B KAKOM OHM - MO CBOEMY KOHCTUTYLIMOHHO-NPABOBOMY CMbIC/Y B
cucTeMe AerCTBYIOLLEro NpaBoBOro perynpoBaHuns, B TOM YMC/e B HOPMATUBHOW CBA3W C UHbIMUA
nonoxxeHusmu ctatbm 237 YMNK Poccuinckon ®egepauum n nonoxeHnamm ctaten 6-1 n 217 gaHHoro
Kopekca, - npegnosiaratoT, 4TO Npy BO3BPaLLEeHUM YroJIOBHOIO fiefia NPpoKypopy NpoAJieHne Cpoka
copep)xaHna 06BNHAEMOro NofL CTparken, NPeBbliLAoOLWLEro NpeayCMOTPEHHbIA NS CTaanm
npenBapuUTeSIbHOro pacciefoBaHns npefesbHbll CPOK CoAep)XKXaHusa Nof cTpaXken, LONyCKaeTCs NnLb npu
COXPaHEHWM OCHOBAHWIN U YCIOBUI NPUMEHEHUS JaHHON Mepbl NpeceyeHuns, Ana obecneyeHns NCNoHEHNS
NpuYroBopa 1 Ha yCTaHaBJ/IMBaEMbI CyJOM Pa3yMHbIA CPOK, ONpeaensiemMblin C y4eToM CyLlecTBa
06CTOATENLCTB, NPENATCTBYIOLNX PACCMOTPEHUIO YIOOBHOIO iena CyA0M, 1 BpeMeHu, Heobxoammoro ans
NX yCTpaHeHUs n obecneyeHns npasa 06BMHAEMOro Ha 03HaKOMJIEHME C MaTepmMaiaMn Yros0BHOMO Aena, a
TaKXXe He UCK0YalT BO3MOXHOCTb MPUMEHEHNS NpeayCMOTPEHHbIX 3aKOHOM CPefCTB KOMMNEHCaTOPHOro
XapaKTepa B C/ly4ae Hecopa3MepHo LJIMTeIbHOro CoOAepXXaHns nof cTpaxen npu obcToaTenbCcTaax,
CBSAA3@HHbIX C HE0OX0AMMOCTbIO YCTPaHEHWS NMPENATCTBAA PAaCCMOTPEHUS YTOJIOBHOrO Aesia CyAoM.

2. B cuny ctaTbu 6 GenepanbHOro KOHCTUTYLMOHHOMO 3aKoHa "O KoHcTuTyumnoHHom Cyae Poccuinckon
denepaummn" KOHCTUTYLIMOHHO-MPABOBOW CMbIC/ MOJIOXKEHW YacTel TpeTbel - cegbMon cTaTbu 109 YK
Poccunckon ®efepalimm B X B3aMMOCBA3MN C HaCTbio TpeTben CTaTbh 237 AaHHOro Kogekca, BbisiBJIeHHbIN
B HacTosweM [MocTaHoBNeHWN, aBAdeTCS 0bweoba3aTenbHbIM U MCKAOYaAET filoboe NHoe Ux NCTOSIKOBaHMe
B MPaBOMNPUMEHUNTENBHON MPaKTMKe.

3. MpaBonpuUMeHNTESNIbHbIE peLleHns, NPUHATBIE MO YroJIOBHOMY ey rpaxhaHnHa MaxuHa Cepres
BVMKTOpOBMYa, OCHOBaAHUEM AJ1 KOTOPbIX MOCYXWJIM MOJIOXKEHNSA YaCTen TpeTben - ceabMoin cTaTbn 109
YMK Poccuinckon ®efepaLumm B MX B3anMMOCBA3M C YaCcTblo TPeTben cTaTbk 237 aaHHOro Kogekca B
NCTOJIKOBAHWUM, PAacXoasaLwemMcs C UX KOHCTUTYLMOHHO-MPaBOBLIM CMbIC/IOM, BbISIBJIEHHbIM B HAaCTOALLEM
MocTaHoBIEHUN, NOANIeXAT NepecMoTpy, eCNn A8 3TOr0 HET UHbIX NPenaTCTBUN.

4. HacTosee MocTaHOBNEHWE OKOHYATESIbHO, He NOANEXUT 06>XafoBaHWIO, BCTYNaeT B CUY CO OHS
ohmumanbHoro onybanMKoBaHus, LEeNCTBYET HEMOCPEACTBEHHO U He TpebyeT NOATBEP)KAEHUS APYTr MU
opraHaMu 1 SOJ/KHOCTHbLIMMW JIMLLAMU.
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5. HacTosuiee MNocTaHOBNEHWE MOANEXUT HE3aMeAIMTeNbHOMY onyb6ankoBaHuio B "Poccuiickoi rasete",
"CobpaHunu 3akoHogaTenscTBa Poccuninckon ®epepaummn” n Ha "OduumnanbHOM MHTEPHET-MOPTaNe NPaBOBON
NHpopMauun" (www.pravo.gov.ru). lNoctaHoBieHUe OJIKHO ObITb onybiMkoBaHO Takxe B "BecTHuke
KoHcTuTtyumoHHoro Cyna Poccunckon ®epepauun',

KoHCTUTyLMOHHBIN CyA

Poccuinckon ®degepaunmn

N 23-N

MHeHwue cyabu

KoHcTuTyumoHHoro Cyaa Poccunckon ®epepaumm

IA.l'agxuesa

MHOI0 pa3fensoTCs BbIBOAbI, COAEPXKALLUMECS B PE300TUBHON YacTn MocTaHoBAEHUA KOHCTUTYLIMOHHOrO
Cyna Poccunckon ®egepalmm 0 KOHCTUTYLMOHHO-MPaBOBOM UCTONKOBAHUMN OCMOPEHHbIX MOSI0XKEHWI
YronoBHo-npoLeccyansHoro kogekca Poccuiickon ®epepaummn. JaHHas npobnema no cywecTsy yxxe bbina
peweHa KoHCTUTYLMOHHbIM Cyaom Poccunckon ®epepaummn B OnpepgenerHnn ot 25 gekabpsa 1998 roga N
167-0, NnpMHATOM MO AeNly 0 NPOBEPKE YacTen YeTBepTON, NATON K WwecTon ctaTbmn 97 YINK PCOCP B cBA3U C
xanobamu rpaxaaH MN.B.AH4eBa, B.A.XKepebeHkosa 1 M./.CanpoHoBa. 3asaBuTenn No yKasaHHOMY aefny
npocunn KoHCTUTyumnoHHbIn Cya Poccuinckon ®efepaumm NpoBepUTb KOHCTUTYLMOHHOCTb Ha3BaHHbIX
3aKOHOMOMOXKEHWN, HA OCHOBAHUN KOTOPbIX ObIN BeIHECEHBI CyAebHble pelleHnsa 0 NPOANEHNN CPOKOB
COAEpXXaHnA NoA CTpaXken nocne NCTeveHns npeaenbHoro 18-Meca4Horo Cpoka Ad 03HaKoMeHus
06BMHSAEMBIX C MaTepunanamMm yrosioBHoro gena. MNpu stom 3aasntenam B.A.XKepebernkosy un M.N.CanpoHoBy
CPOK COAEpXXaHUs NoL CTpaxken NpoAsieBanca ABaXAbl, Tak Kak 4esl0 B OTHOLIEHUW HUX BO3BPaLLasioch
CyZOM Ans [OMNONHUTENBHOMO PacCiefoBaHNSA 1, COOTBETCTBEHHO, ABaXXAbl 06BMHSAEMbIE 3HAKOMUNCH C
ero maTeprianamMu.

KoHCcTuTyumoHHbin Cya Poccuinckon ®egepaumm chopMyanpoBa npaBoBy MO3NLNIO, COrIaCHO KOTOPOW
npeaenbHbIA MONyTOParoAnNyYHbIA CPOK COAEPXKaHUA 06BNHAEMOro NoA CTPaXken (4acTn BTOpas n TpeTbs
ctaTbh 97 YINK PCOCP) HoCcMT xapakTep obuiero 3anpeTa, 4TO HE UCKJIIOYAET BO3MOXXHOCTY NPOAJSIEHUS
CPOKa CcoepXaHuns Noj CTParken B CBA3M C TEM, YTO O3HAKOMJIEHNE 0OBMHSAEMOrO 1 ero 3aliMTHMKa C
MaTepvanamu gena 40 UCTeYeHUs NpeaesibHOro Cpoka CoepXXaHus noj CTpaXken HeBO3MOXHO. YacTblo
3TOW NpaBoBOW No3nummn aBaseTcs BoiBoa KoHcTuTyumoHHoro Cyaa Poccunckon denepaunm o ToM, 4TO
HeLonyCTMMO MHOrOKpaTHOE (MOBTOPHOE) NPOAeHNE CPOKOB COAEPKaHMNA 0BBMHAEMOro NoA CTpaxken co
CCbIIKAaMW Ha OAHY UL HEOBXOANMOCTb 03HAKOMUTLCSA C MaTepuanaMm OKOHYEHHOr0 pacciefoBaHuns,
MOCKOBKY 3TO MPOTUBOPEYNNO Bbl KOHCTUTYLNOHHOMY TpeboBaHMIO 0 HEAOMYCTUMOCTU N3OBITOYHOrO NN
He orpaHW4YeHHOro no NPOAOCJHKUTENLHOCTY COAEPXKaHNSA NOL CTpaXken. Takon e BbiBof Oblin
copmynmnposaH u B MocTtaHosneHnn KoHcTutyumoHHoro Cyaa Poccunckon ®epepaunm ot 13 uioHd 1996
roga N 14-l1 no neny o NpoBepke KOHCTUTYLMOHHOCTK YacTu naTon ctaTbu 97 YMNK PCOCP B cBA3M C
»xanobon rpaxaaHnHa B.B.LLenyxnHa.

HeobxoaMMOCTb N3/10)KEHUSA CBOEM0 MHEHMSA S BUXXY B TOM, 4TO ciefyeT 6051ee KOHKPETHO Pa3bACHUTL, B
4yeM cocTonT 06bEeKTMBHAA NOTPEOHOCTL B COBEPLUEHCTBOBAHMM Y ON0BHO-NPOLIECCYasIbHOro
3aKOoHOoJaTesIbCTBa U B YEM HOBM3Ha NPaBOBON CUTYyaLUN.

[leno B TOM, YTO B MOMEHT NPUHATUSA Yr010BHO-NPOLLECCyaNbHOro Kofgekca Poccuinckon deaepauuu, B Cuay
TOro YTO Obl1 NCKITIOYEH MHCTUTYT AOMNOJHUTENLHOMO PacciefoBaHNA, 3aKOHO4AaTeb HE MOr NPeABUAETb
BO3HMKHOBEHNA cneayowmx npobnemM B npakTuke npumeHeHns ctaten 109 n 237 YMNK Poccunckom
depepaumnu;

1) He0bX0AMMOCTb MPUMEHEHNS CPOKOB COAEPXKAHNA NOA CTPaXken 06BMHAEMbIX Ha NEPUOL ABMXKEHNS
nena u3 cyaa obpaTHO NPOKYpPOpPY U BO3HUMKLUYIO, CyAs No 0bCToATeNnsCTBaM Aena 3asaBuTens,
TpaHchopMaLumio "yCTpaHEHNS OOMNYLEHHbIX HAaPYLLIEHNIN" B HE PEryampyeMoe 4enCTBYOWNM Yr0I0BHO-
npoueccyanbHbIM KOAeKCcoM Poccunckon ®efepauiyy no CyLwecTsy LONOSHUTEbHOE pacciefoBaHue (B
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Xanobe 3anBUTeNA COEPXKATCA AaHHbIE O TOM, 4YTO NMOCje NOCTYMNJIEHMS N3 Cyda Aena K NPoKypopy
NPOBOANANCH MOJIHOLEHHbIE CIeACTBEHHbIE AENCTBUSA, B pe3y/bTaTe Yero KoJn4eCTBO TOMOB YroJI0BHOIrO
Aena Bo3poco ¢ 12 o 24);

2) NnpuHATNE CydaMN K paCCMOTPEHNIO KaCCaLlMOHHbIX I'Ipe,EI,CTaB)'IeHVII7I Ha NOCTaHOBJ/IEHNA O BO3BPaLLleHNN
YrOJIOBHbIX A€/ MPOKYpOopaM Aas yCTpaHeHMsa NPenaTCTBUN B UX PAaCCMOTPEHMIN CyAaMMu.

MoNHOCTbIO pasgenss cogepxalumecs B aHHOM [OCTaHOBAEHUM pEKOMEH ALK B afipec 3aKoHoAaTesNs o
BO3MOXXHbIX M3MEHEHMAX N AONOJHEHNAX UHCTUTYTa NPOASIEHNSA CPOKOB COEpXKaHUsA Moj CTPaXken,
cYnTalo HeobxoauMbIM, YTOObI 3aKOHOAATENb NPEAYCMOTPEN FapPaHTUN TOro, YTobbl Mepbl MPecevyeHns B
BMIE nuweHnsa ceoboabl He UCNOJIb30BAJIMCb OpraHaMun NpeaBapuTENbHOr0 pacc/iefoBaHNS HE MO CBOEMY
NPSMOMY Ha3HaAYeHMIO - T.€. KaK HaKa3aHue 1 HegonyCcTuMbI cnocob Bo34encTBMA Ha 0BOBUHSAEMBIX.

Ocoboe MHeHue

cyabn KoHcTutyumoHHoro Cyaa Poccunckon ®egepauum

FO0.M.[laHnnoBa

3asBnas cBoe 0coboe MHeHMe B CBA3M C MPUHATBIM KOHCTUTYLMOHHBIM Cyaom Poccunckon ®epepaumm
lMocTaHOBJIEHMEM MO ey 0 NPOBEPKE KOHCTUTYLIMOHHOCTU NOJIOXKEHUIN YaCTel TPETbEN - LIECTON CTaTby
109 YMNK Poccuinckon ®epepaLimm B CBA3M € Xanobon rpaxgaHnHa C.B.MaxumHa, cyntato Heo6xoauMbIM
0bpaTUTb BHMMaHWE Ha cieayolime obCcToaTeNbCTBa.

1. C.B.MaxuH 22 mapTa 2011 rofa 611 3agepxaH No NOA03PEHNIO B COBEPLUEHUN NPECTYMNIeHUS.
MocTaHoBNeHMeM cyabk oT 24 mapTa 2011 roga emy 6bina n3bpaHa Mepa nNpeceyveHus B BUAE 3aKJIYEHNS
noA CTpaxy, KOTopas B faJibHelnlweM HeOAHOKPaTHO npoasaesasach BnaoTh Ao 25 aHBaps 2013 roga.
OKOH4YeHHOe pacc/iefoBaHMEM YrOI0BHOE e/10 B OTHOLIEHUN Hero Bb1io HanpaB/iieHo 419 pacCMOTpeHus
no cyuiecty B MockoBckuii obnactHon cyn 9 sHBaps 2013 ropa.

MocTaHoBeHneM MockoBCKoro obsiacTHOro cyaa ot 28 aHBapsa 2013 rofa yrosioBHOe Aesi0 BO3BPaLLEHO
NPOKYpopy ANS yCTPaHeHNA NPensaTCTBUN ero pacCMOTPEHNS CYA0M: CPOK COAEPXXaHUSA MOA CTpaxen
obBrHAemMoro npoaseH o 25 mapta 2013 rofa, NPMTOM 4TO Ha TOT MOMEHT OH HaXOAWUICA NOJ CTPaXKen
6onee 21 mecsua (Takum obpasoMm, bbia1 NpeBbILLEH NpeaesbHO A4ONYCTUMBIN 18-MeCAaYHbIN CPOK,
npefycMOTPEHHbIN YacTbio TpeTbel cTaTbk 109 YIK Poccuinckon Gepepauun).

B panbHenwem B xofe NpoBefeHns CefCTBEHHbIX 4eNCTBUIA (B TOM YMCie AOMNPOCOB M OYHbIX CTaBOK, YTO,
HeobX04MMO OTMETUTb, 3aKOHOM He NMpPefyCMOTPEHO) U MOBTOPHOIO 03HAKOMAEHMS C MaTepuanaMm
Yyro/I0BHOIO Aiefla B CBA3M C OKOHYaHUEM ero pacciiefjoBaHnsa CPOK coaepxxaHusa nog ctpaxken C.B.MaxnHa
HEeO4HOKpPaTHO Nnpoanesancs BrnaoTb Ao 2 espana 2015 roga.

OcnapuBasi nocTaHoBAeHNe MockoBCcKoro obnacTHoro cypa ot 27 despans 2014 roga o NpoAsieHNN eMy
Mepbl MpeceyeHns B BUAe 3aK/I04eHUs NoL CTpaxy Ha Nepuos, CBA3aHHbIA C OKOHYaHWEM 03HaKOMJIeHUS
ero n gpyrmx o6BMHAEMbIX C MaTepuanaMmu yroJloBHOrO Aena, B anefnsiLMoHHon xanobe 3aasmTenb
yKasas, 4To ero He JO/KHbI COAep)XaTb MOA CTPaXken CBbille 18 MecaueB 1 C y4eTOM NpeabsasieHuns ans
03HaKOMJIEHNS MaTepKasoB YroJ0BHOIO AeNa no3aHee 4yeM 3a 30 CyTOoK OH MoanexuTt ocBoboxxaeHuto. Ero
£,0B0AbI OblIN NPU3HAHbLI HECOCTOATENLHBIMU: KaK yKa3as cyd, B cuny TpeboBaHMI YacTen TpeTbei,
yeTBepTon 1 BoCbMon cTaTbi 109 YK Poccuinckon depepauny NpoasieHne Cpoka cogep)xaHms
06BMHAEMOro NoA CTpaken cBoile 18 MecsALeB BO3MOXKHO 4O MOMEHTa OKOHYaHNSA 03HaKOMJIEHUS
06BMHSAEMOro 1 ero 3allUTHYKa C MaTepranaMmn yrosioBHOro iena U HarnpasieHUs NPOKYPOPOM YrosIOBHOro
Aena B cyn. YTBepxaeHns 3awmnTHka C.B.MaxuHa o HapyLueHun TpeboBaHUA YacTu WwecTon ctaTbn 109
LaHHOro Kogekca npu3HaHbl HE0BOCHOBaHHLIMY, Tak Kak 03HaKoOMJIeHMe ¢ MaTepuanaMm yrosioBHOro gena
OCYLLEeCTBJIAETCA NOC/Ee ero BO3BpaLleHnsa B nopsaake ctaTbh 237 gaHHoro Kogekca (anennsumoHHoe
onpegneneHne MockoBckoro obnactHoro cyna ot 1 anpensa 2014 roga).

Takum obpa3om, No3uumus CyloB 3aK/1t04aeTCs B TOM, YTO YCTaHOBNEHHbIN 3aKOHOM 18-MeCA4HbIN
npenesbHbIN CPOK CoAepXKaHUs NoL CTPaXken He pacnpoCcTpaHAeTCs Ha cayyaun, Korha Aeno Bo3BpallaeTcs
NPOKYpOPY A5 YCTPaAHEHUS NPensTCTBMI ero pacCMOTPEHUS B CyJe.
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YKa3blBas Ha HapyLleHne ero KOHCTUTYLIMOHHbIX NpaB, 3asaBUTESb MoJslaraeT, 4To NoaoXeHusa ctaton 109
(4acTm TpeTbd - ceabMast) Ha3BaHHOr0 Kogekca He COOTBETCTBYIOT KOHCTMTYuUun Poccuinckon depepauun,
ee ctatbaM 17 (4acTb 1), 18, 19 (4actn 1 n 2), 22 (4acTb 1), 46 (4acTb 1) n 55 (4actn 2 n 3), B CBA3M C MX
HeonpeaeneHHOCTbIO, MOCKObKY OHW MO CMbICAY, NPUAaBaeMOMY NPaBONPUMEHNTENbHON NPaKTUKOWN,
MO3BO/IAIOT CyAY NpU BO3BPaLLEHMM YTONIOBHOMO Aefla MPOKYpopY 419 yCTpaHeHNs NpensaTCTBUA ero
pacCMOTpeHns B CyAe 1 NocseayLwero NoBTOPHORO HanpaB/ieHUs ero B Cy4 NpoAsieBaTb CPOK
cofepXaHnsa Nof CTpaXken CBepX YyCTAHOBAEHHbIX 3aKOHOM NpeaesibHbLIX CPOKOB.

2. KOHKpeTn3npys nonoxxeHns ctatbn 22 KOHCTUTYUMK Poccuinckon ®egepaunm o NpaBe Ka)kgoro Ha
cBoboay M NMNYHYIO HEMPUKOCHOBEHHOCTL BO B3aMMOCBS3M C ee CTaTbeln 55 (4acTb 3) NPUMEHUTENLHO K
Takoln Mepe npeceyeHns, Kak 3akJiloyeHne nog CTpaxy, YrofloBHO-NpoueccyanbHbin KoAeKc Poccninckon
®epepaumm onpenenseT eanHble A5 BCEro yrofioBHOro CyA0Mnpon3BoACTBA HOPMATUBHbIE OCHOBAHUA
npuMeHeHns 3Tom Mepsbl (cTatbmh 97, 99 1 108), a Takxe 3akpensseT 0683aHHOCTb CyAa, MPoKypopa,
CnefloBaTeNA, OpraHa f03HaHUS U A03HaBaTeN s HeMeAIeHHO 0CBOBOANTL HE3aKOHHO 3aepXaHHOro,
nnweHHoro ceoboabl UM CoOAePKaLLerocs nog CTpaXken CBhILle CPOKa, NPeayCMOTPEHHOI0 3aKOHOM
(4acTb BTOpas ctatbm 10).

B cooTBeTCTBUM CO cTaTben 109 faHHOro Kofekca coaep xaHue nop CTpaxken npu paccnenoBaHunu
NpecTynaeHnn He MOXXeT MpeBbIllaTh ABa MecsAua (4aCTb nepsas); MPU HEBO3MOXHOCTU 3aKOHYUTb
npeaBapuTesbHOE CNeACTBME B YKa3aHHbIN CPOK OH MOXKET OblTb MPOAJIEH A0 LWECTW MeCALEB;
LanbHenllee NpoaNeHne cpoka Ao 12 MecsLeB LONyCKaeTCs B OTHOLLEHUN L, 06BMHSAEMBIX B
COBEPLUEHNN TSXKKUX 1 0C000 TAXKKMNX NPECTYMNJIEHUIA, TONBKO B CyYasix 0CO60M CNOXKHOCTMN YroJIOBHOIO
Aena (4aCTb BTOpas), @ B UCKMOYUTENbHBIX CyYasX B OTHOLIEHUMN L, 06BMHAEMbIX B COBEpPLLEHNMN 0C060
TSAXKUX NpecTynneHun, - Ao 18 mecsues (4acTb TPeTbS).

Takum 06pa3oM, NPOAOIHKUTENBHOCTL COLEPXKAHMA MOA CTPaXkel Ha gocyaebHol CTagum Npon3BoACTBa Mo
YrO/I0BHbIM fie1aM MMEeeT CTPOro MKCUPOBAHHbIE OFpaHNYeHUs, 3a NpefenaMmn KOTopbIX danbHelnlee
npoaneHme npeboiBaHUA NoL CTpaXken He gonyckaeTcs. 10 uCTevyeHun npesesibHOro Cpoka Coaep xaHms
nof CTpaXken 06BUHAEMBIN NOANEXNT HEMEANEHHOMY 0CBOBOXAEHMIO (YacTb WecTas cTaTbl 109 gaHHOro
Kopekca).

Bonpoc 0 KOHCTUTYLMOHHOCTM oCrapmuBaeMbIx nosnoxeHun ctaton 109 YK Poccuinckon ®epepaumm yxe
HeoAHOKpaTHO bbin NpeaMeToM paccMoTpeHns KoHCcTuTyumoHHoro Cyfa Poccuiickon ®epepaumm,
KOTOpbIN B CBOUX pelleHnsx (MoctaHoBneHue ot 22 mapTa 2005 roga N 4-1; onpegenerHns ot 6 noHs 2003
roga N 184-0, ot 23 anpens 2013 roga N 548-0, oT 22 anpens 2014 roga N 877-0, o1 7 okTabpsa 2014
roga N 2162-O n gp.) OTMETUA, 4TO UCXOAS U3 OAVHAKOBOW NPMPOLbl U 3HAYEHUS CynebHbIX rapaHTUin ans
3alMThl NPaB U 3aKOHHbIX UHTEPECOB JIMYHOCTW NMPU NPUHATUN PELLIEHWUIA, CBA3AHHbIX C OrpaHNYeHneM
cB060Abl U IMYHON HENPUKOCHOBEHHOCTU, CyA, Kak OpraH nNpaBocyans npu3saH obecnevnTs cnpaBeinByto
npoueaypy NPUHATUS peLleHns 0 NMPUMEHEHUN 3aKIYeHNA NOL CTPaXKy B Ka4yeCTBE Mepbl MpeceyeHns BHe
3aBUCMMOCTY OT TOrO, Ha KaKOM 3Tane yros0BHOro CyL0NPOM3BOACTBA 3TU PELLEHNs MPUHNMAIOTCS.

Mo cMbICy NOMOXXEHMUN YI0JI0BHO-NPOLIECCYasIbHOMO Kogekca Poccminckon ®eaepaumnm, npeaesbHbii CPOK
cofepxaHnsa 06BUHSEMOro NoA CTpaxkel Ha JocyaebHon cTagum Npon3BOACTBa NO YrON0BHLIM AefiaM
MOXXeT BbITb NPoAJIEH NI B LIeNAX 3aBepLUeHns 03HaKOMAeHNS 0OBUHSAEMOro 1 ero 3allnTHUKa C
MaTepuanaMu yroaoBHOro fena No OKOHYaHWM NpefBapuTeSIbHOr0 paccneoBaHNs, 1 TO TOJIbKO B
Cny4Yasix, Korga o3HakoMeHume C e/I0M Ha4anocb He no3gHee 30 CYTOK A0 MCTeYeHNs NpeaesibHOro Cpoka
copepXXaHns rnoa CTpaxken (4acTun yeTBepTasd, NaTas n ceabMad ctaTbh 109). JaHHbIN BbIBOL4
HeOAHOKPATHO 6bin MOATBEPXKAEH peleHnaMu KoHCcTuTyumnoHHoro Cyaa Poccuinckon ®epepalimu
(onpenenenuns ot 6 uioHa 2003 roga N 184-0, ot 15 uiond 2003 roga N 308-0, o1 23 anpens 2013 roga N
548-0, o1 22 anpensa 2014 roga N 877-0, ot 17 niona 2012 roga N 1454-O n gp.) C KOHCTaTaumnemn Toro
(hakTa, YTO NpaBa 3asBUTENIe HE HapYyLLAIOTCS 3aKOHOMOI0XKEHUAMN, HEe YCTaHaBAUBAOLLNMUN KOHKPETHYIO
NPOAOIKUTENBHOCTL CPOKa COLEPKaHMSA 06BNHAEMOro N0 CTPaXkKen B NEPMOL €ro 03HaKOMIEHNS C
MaTepuanaMu yroaoBHOro fena, fonyckas BO3MOXHOCTb onpefeneHns 3Toro Cpoka B 3aBUCUMOCTM OT
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06CTOATENLCTB YrOMI0BHOMO Ae1a, MOCKO/bKY 3aKOH HE AOMYCKAeT OrpaHnyeHns 06BNHAEMOro 1 ero
3alUNTHUKA BO BpEMEHU, HeOBX0AUMOM A5 TAaKOr0 03HAKOMAEHMS (KpoMe cyvaes, eciv 06BUHAEMBIN 1
€ro 3aWMTHNK, NPUCTYNMBLUME K 03HAKOMJIEHUIO C MaTepuaiaMmn yroaoBHOro ena, AsBHO 3aTArneatoT
BPEMS 03HAaKOMEHUS).

3. OcobbIM Cnyyaem npoaneHus cogepxaHus 06BUHAEMOro Nof CTpaxken ABAsSeTCs, COrnacHo YacTu
nepson ctatbun 237 YIK Poccuiickon ®egepaumm, NpUHATAE TakKOro peLeHns npyu BoO3BpaLleHUn
YyrO/I0BHOMO Aiefla NPoKypopy A5 YCTPaHEHUs NPenaTCTBMIA ero pacCMOTPEHMS CYA0M, KOTOpbIE Cy [ He
MOXXeT YCTPaHUTb CaMOCTOSATEIbHO. Bo3BpallLeHne yrosioBHOIrO fesa NpoKypopy He MpUBOAUT K
aBTOMaTM4YE€CKOMY BOCCTaHOBJ/IEHMNIO N3BPaHHON paHee Ha Nepuos NpeaBapuUTeNLHOro paccienoBaHms
Mepbl MpeceyeHuns - OHa NpekpallaeT cBoe AeNCTBME Nocje HanpasaeHUa MPOKYPOPOM YrO/I0BHOMO Aefa B
cya.

Mo cMbICy H4aCTu TPEeTben 3TON CTaTbK, CYA, peLlas npu BO3BPaLLEHUM YFOJI0BHOMO Aefla MPOKYypopy
BOMPOC O MPOAJIEHNMN CPOKa CoLepXaHMs 06BNHAEMOro Nog CTpaXker, 0653aH yCTaHaBANBATb Pa3yMHbIN
CPOK, HeobxoauMbIA NS NPON3BOACTBA NPOLLECCYaNbHbIX AeACTBUNA, Yy4UTbLIBAsA MNpU 3TOM
NPO4O/IKNTESIbHOCTL coAep)xaHna 06BMHAEMOro o CTpa)ken Ha gocyaebHon ctagum npouecca, C TeM
4yTO6bI ero npebbiBaHWe NOA CTPaXKeN He NPEBLICUIO NPefe/bHbIE CPOKK, MPeAYyCMOTPEHHbIe CTaTben 109
YMNK Poccuitckon ®epepalimm, 1 UCKAOYaNo BpeMs Coaep>xaHns 06BMHAEMOro noj cTpaxken co gHs
NOCTYN/EeHNS YrONOBHOIO Aena B Cy4 M L0 ero BO3BpaLLeHMsa NPoKYypPopy, CPOKM NCHUCTIEHNS KOTOPOro
onpegeneHsl cTaTben 255 Ha3zBaHHOro Kogekca ans cynebHonm ctagmu.

VHbIMK cnoBaMu, NPUMEHNTESIbHO K AenaM 06 0cob0 THKKMX NPecTyniaeHnax B CUCTeMe 4ENCTBYIOLLEro
NPaBOBOro PeryanpoBaHns nNpefesbHbI CPOK COAEPXKaHUS NOL CTPaXKeN HM NPK Kaknx 06CToAaTenbCTBax
He Lo/KeH npeBbilaTh 18 MecaueB fAaXke B CTauy BO3BpaLLeHWs Yyron0BHOIO Aefa NpoKypopy Ans
yCTpaHeHWsa NpenaTCTBUA ero pacCMOTPEHNS CYLOM.

[JaHHbIA BbIBOA OCHOBAH Ha BbiCKa3aHHON KOHCTUTYLMOHHLIM CyaoM Poccuinckon ®efepaunu B
OnpeneneHnn oT 7 okTsa6ps 2014 roga N 2162-0O npaBoBOM MO3ULIMK, COFTACHO KOTOPOW Cya nNpwu
BO3BpaLLEHUN YrOSI0BHOIO Aefla MPOKYpopy, peLlas BONpocC 0 NPOAJNEHNMN CPOKa CoLepKaHMs 06BnHAEMOro
non ctpakewn, 06s3aH ycTaHaBAMBAaTb pPa3yMHbI CPOK, HEOBX0AMMbIA 158 NPON3BOACTBA MPOLECCyasbHbIX
LENCTBUNA, y4MTbIBasA MpU 3TOM NPOLAO/IKUTENLHOCTE COAEpXaHNa 00BUHAEMOr0 NoL CTPaXkemn Ha
nocynebHom ctagmm npouecca, ¢ TeM 4Tobbl ero npebuiBaHWe NoL CTPaXken He NpeBbICUA0 NpefefibHble
CpPOKM, NpenyCcMoTpeHHble cTaTben 109 ynomsHyToro Kogekca.

Mpw 3TOM HeQONYCTUM N ABONHON YYET CPOKa, B TEYEHNE KOTOPOro NOACYAUMBIA COAEpKancs noa
CTpaXken paHee - CO AHS NepBOHa4YabHOIr0 MOCTYMJIEHWSA YrONOBHOIO Aesia B CyA4 U A0 ero Bo3BpaLleHus
NMPOKYpOopY Mo NPeayCMOTPEHHbIM CTaTben 237 3TOro Koaekca 0CHOBaHWUSIM; Takol ABOWHON y4eT umen 6ol
MeCTO B C/lyYae BKJIOYEHUS 3TOr0 Nepuoa eLle n B CPOKK, NpelycCMOTpeHHble cTaThen 109 Ha3BaHHOro
Kopekca ona cTagumn npeasapuTenbHOro paccienosanuns (onpegenedns KoHCTUTyumoHHoro Cyaa
Poccuinckon ®egepaumm ot 4 okTabpa 2012 roga N 1853-0 u N 1854-0).

MonobHbIA NOAX0A BOCAPUHAT NPABONPUMEHUTENbHOM NPaKTUKON. Tak, B MOCTaHOBJEHUN OT 19 okTs6ps
2013 ropa N 41 "O npakTuke nNnpuMeHeHUs CyaaMy 3aKoHoAaTeIbCTBa 0 Mepax rnpeceyeHns B Buae
3aKJII04eHNS NoA CTPaxy, AOMalLHero apecta 1 3anora" NneHym BepxosHoro Cyna Poccuinckonm
defepalmm pasbsACHWI CyaaM: eCcsiv UMelTCs NpesyCMOTPEHHbIE 3aKOHOM OCHOBaHMA BO3BpaLLeHus
YyroI0BHOMO Aefla NpoKypopy A5 YCTPaHeHUs NpenaTcTBMIA ero pacCMOTPEeHMUs CYA0M, B COOTBETCTBUN C
YyacTblo TpeTben cTaTby 237 YIK Poccunckon Genepaunn cyabe CeayeT NpuHAThL peLleHne 0 mepe
npeceyeHuns B OTHOLLEHMMN 0BBMHAEMOro, COAEepXaLLerocs NoA CTpaxew, C yKa3aHueM CPpoKa ee LenCTBUS;
npv HeobxoAUMOCTN CyAbs MPOANEBAET CPOK COAEepKaHUA 06BUHAEMOro nog CTpaXken A58 Npon3BoACTBa
npoLeccyasibHbIX LENCTBUN C y4eTOM CPOKOB, NpefyCcMOTpeHHbIX cTaTben 109 naHHoro Kopekca; B Cpok,
NPOANEHHbIN AN NPOV3BOACTBA CI€ACTBEHHbIX U UHbIX NPOLeCCyalibHbIX AEACTBUMA, HE 3aCHUTbLIBAETCS
BpeMs COA4epXXaHWa nnua nofg CTpaXken co AHA NOCTYMNJIeHNs YrofIOBHOIO Aesla B Cy A0 BO3BPaLLEeHUs ero
NpoKypopy (NyHKT 33).
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IMeHHO Takoe MOHMMaHWe OCMOPEHHbIX HOPM BbICKa3ain B CBOMX O(PULMaAbHbIX OT3bIBaX MO HACTOALLEMY
neny npepctasutenn ®enepansHoro CobpaHunsa n MNpe3ugeHTta Poccuinckon Gepepaumm B
KoHcTuTyumoHHOM Cyne Poccuinckon depepaumm, T.e. NOJHOMOYHbIE NPeACTaBMUTEN OPraHoB, N34aBLUNX
N NOAMMCABLLUNX OCMOPEHHbIN aKT.

Bonpeku Ha3BaHHbIM TpeboBaHMAM 3aKOHa U N3N0XXEHHBIM yKa3aHuaM BepxosHoro Cyaa Poccuinckom
®epepaumm cyabl No geny 3asaBuTens 3aHAIM COBEPLLUEHHO MPOTMBOMOIOXKHYIO MO3MLMIO, B COOTBETCTBUM C
KoTopow TpeboBaHme 18-MeCca4YHOro NpefenbHO ONYyCTUMOro CpokKa nNpebbiBaHUs NoA CTpaXewn He
pacrnpocTpaHsaeTcs, M0 MX MHEHWUIO, Ha Cly4an BO3BpaLLeHMs Aena NpoKypopy 4S8 yCTpaHeHns
NpenaTCTBUN ero pacCMOTPEHUS CYA0M.

K coxaneHunto, KOHCTUTYUMOHHbIN Cya Poccminckon deaepauum He pacnosiaran BO3MOXXHOCTLIO
nccnenoBaThb NPaBONPUMEHUTENBbHYIO MPAKTUKY MO 3aTPOHYTOMY BOMPOCY, MOCKOJIbKY MO3MLMK
leHepanbHON NpokypaTypbl Poccuiickon ®epepaummn, CneLcTBEHHOr0 koMuTeTa Poccuiickon depepaumm,
BepxosHoro Cyna Poccuiickon ®epepalumm n Apyrux 3auHTepecoBaHHbIX OPraHoB He NcTpeboBanuch.
Mo3TOMYy TPYAHO CyAUTb, HACKOMILKO LUMPOKOE pacnpoCcTpaHeHne noayynn nogobHbIn NoAX04, OAHAKO
AaXKe Ha e4VHNYHOM MpuMepe MOXXHO 0BHapyXnTb ero n3bsaHbl. [1oay4YnB NpoaseHne cpoka CoaepKaHns
00BUHSEMOr0 Mo CTPaXKel, opraHbl CIeACTBUSA UMENN BO3MOXKHOCTb MO BUAOM YCTPaHEHNS NPensaTCTBMA
1 03HaKoMJIeHNS 06BMHAEMOro C MaTepuaiammn gena NpoBoauTb Ce4CTBEHHbIE AENCTBNS, HaMpPaB/IEHHbIE
Ha BOCMOJIHEHME HEA0CTAaTKOB CIeACTBUA, AOMYLEHHbIX Ha NPeablayLEeM 3Tane, - LONPOCh!, 06bICKK 1
Lpyroe, Kak 3TO MMeJio MeCTO B [iefle 3afBUTeNs, YTO KaTeropnieckmn 3anpeLleHo 3akoHoM. MNpu 3ToM,
MOCKOJIbKY 3aKOH HE OrpaHU4MBaeT BO3MOXXHOCTb HamnpaBieHnsa CyaoM Aena NpoKypopy Ans yCTpaHeHUs
NPensTCTBUA ero paCCMOTPEHUS, MOCTO/LKY 1 CPOKU COAEP)KaHUS 0OBMHAEMOro MoA CTPaXken
npespaLanTca B 6eCKOHeYHbIe, OrpaHUYeHHbIe pa3Be YTO CPOKaMW AaBHOCTY MPUBNEYEHUS K YrON0BHON
OTBETCTBEHHOCTU. He yameuTensHo, 410 no geny C.B.MaxuHa cnepcrene anunocb 17 mecsiues, a Tak
Ha3blBaeMoe yCTpaHeHMe NpensaTCTBUA PAaCCMOTPEHNUS AeNa CyA0M U 03HaKOMJIeHNe 06BMHAEMOro C
MaTepuanammn gena - bonee 26 MecsaLes.

MpoueccyanbHble 0COBEHHOCTM TakoW CTafuM YroA0BHOIO NPOLIECCa, Kakol SBASETCA BO3BpaLLeHne Cya0M
Aena NpoKypopy Aa5 yCTPaHeHUs NpenaTCTBUA ero paccMoTpeHuns, Moram 6bl BbiTb NponncaHbl B
YronoBHo-npoLeccyansHoOM Kogekce Poccuinckon depepauun 6onee getanbHo. OgHaKo 370 -
AVCKPELUOoHHOe NoaHOMOoYMe heepalsibHOro 3aKkoHoAaTenss. KOHCTUTYLMOHHBIA Cyf Poccuinckon
depfepaLmm MMen BO3MOXHOCTb, MOCYNTAB OCMOPEHHbIE HOPMbI HEOMpeaeeHHbIMK, NOCTaBUTb Nepea
3aKoHoZaTeneM Bonpoc 06 nx coBepLUeHCTBOBaHUU. HO CO3A4aBaTh NyTeM KOHCTUTYLMOHHO-NPaBOBOro
NCTONIKOBAHUA (PaKTUYECKN HOBYIO HOPMY, Aa eLle 1 N3MEHSAA Npu 3TOM CBOM paHee CHOPMYNPOBAHHbIE
no3nummn, BOCNpuHATbLIE BepxosHbiM Cyaom Poccunckon denepaunn, anennnpysa BMeCTo YeTKo
0603Ha4YeHHOro B 3aKOHe NpeAesibHOro CpoKa CofepXaHusa Nof CTPaXken K pasMblTOMY TEPMUHY
"pa3yMHOCTL", BPAA /i NPOAYKTMBHO. COMHMTENBHO, YTO TaKOM MNOAX0A MOCAYXMUT (DOPMUPOBAHNIO eQUHON
NPaBOMPUMEHNTENbHOW MPAaKTUKKW, @ FapaHTUPOBaHHOe CTaTbel 22 KoHCTuTyuumn Poccunckon ®epepaumm
NpPaBoO Ka)Aoro Ha ceoboay 1 IMYHYI HEMPUKOCHOBEHHOCTb MOXKET 0Ka3aTbCs HapyLIEHHbIM,

Ocoboe MHeHue

cyabun KoHcTuTyumoHnHoro Cyna Poccuinckon ®epepaunm

C.M.Ka3aHueBa

He nmest BO3MOXXHOCTW COrTAacUTbCS € No3uLuein 60bLLIMHCTBA cyaen KoHcTuTyumnoHHoro Cyaa
Poccuinckon ®epepaumm no gaHHoMy Aeny, nsnarato cBoe ocoboe MHeHue.

1. Mo cmbicny cTaTten 17 (4acTb 2), 21 (4acTb 1) n 22 KoHcTuTyuum Poccuninckon denepaunn,
NnpuvHaanexallee KaXk1oMy 0T POXIAEHMSA NPaBo Ha CBOBOAY W INYHYIO HEMPUKOCHOBEHHOCTD,
OTHOCSLLEECS K YAC/TY OCHOBHbIX NPaB Ye/0BeKa 1 Npu3HaBaeMoe Bceobuuen aeknapaunen npas 4eaoBeKa
(cTaTba 1), BonaowaeT Hanbosiee 3Ha4YMMoe colnanbHoe 61aro, KOTOpPoe NCX0As U3 NPU3HaAHUS
rocygapCTBOM AOCTOMHCTBA JMYHOCTW NpeaonpeaenseT HeaonyCTUMOCTb NPOM3BOJIbHOrO BMeLLATeNbCTBA
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B Chepy ee aBTOHOMUN. Ha3zBaHHOe NpaBo, Kak 0TMeTu KoHCTUTyumnoHHbIn Cyn Poccninckon ®depgepaumn B
MocTaHoBseHWM OT 13 ntoHs 1996 roga N 14-11, BKAOYAET, B YaCTHOCTW, NpaBO He NoABEpraTbCs
OrPaHUYEeHUsAM, KOTOpble CBA3aHbl C MPUMEHEHNEM 3a4epXXaHna, apecTa, 3aKIl0HeHNa NoL CTPaXKy WK C
nmweHmem ceobofbl BO BCEX UHbIX (hopMax 6e3 npelycMOTPEHHbIX 3aKOHOM OCHOBaHWI 1 BHE
Hagnexallen npoueaypbl, 6€3 CaHKUUKN Cya, a TakXKe CBEPX YCTAHOBEHHbIX UAN KOHTPOIMPYEMbIX
CPOKOB. MIHOe 03Hay4asno bbl MPOU3BOJILHOE OrpaHMyeHme cBoboabl 1 HapyLwaso bbl Kak TpeboBaHMA CTaTb
22 KoHCcTuTyumm Poccuinckon ®depgepaunmn, Tak 1 NpeanucaHus nyHkTa 1 ctaTbn 9 MeXxayHapoAHOro nakTa
0 FPaXXK4aHCKUX U NOSIMTUYECKMX MpaBax.

KoHcTuTyumsa Poccuinckon ®epepaumm onyckaeT BO3IMOXHOCTb OrpaHUYeHns npaBa Ha cBoboay 1 NNYHYO
HEMPMKOCHOBEHHOCTb /LWL B TOM Mepe, B Kakoin 3To HeobxoAuMo B onpeaesieHHbIX el Lensx, B
npeasycMOTPEHHOM 3aKOHOM MopsaaKe, ¢ cobnoaeHnem obLenpaBoBbIX NMPUHLIMMOB U Ha OCHOBE
KOHCTUTYLMOHHbIX KPUTEPMEB Pa3yMHOCTM M COPa3MEPHOCTU, C TEM 4YTOObI HE OKa3anoCb 3aTPOHYTbIM
CaMo CyLlecTBO AaHHOro npasa. Kak yka3an KoHCTUTYumnoHHbIn Cyg Poccunckon ®epepaunn B psage CBOUX
peweHni, NybanyHble NHTEpEeCh!, NePEeYNCIEHHbIE B CTaTbe 55 (YacTb 3) KoHCcTUTyummn Poccniickom
depnepaumm, MOryT onpaBAaTb MPaBOBbIE OFPaHUYEeHUS MpaB U cBoHOA, TOSIbKO eC/IM Takne orpaHmyeHmns
oTBeYaloT TpeboBaHMAM CNPaBeaIMBOCTU, ABAIOTCA afleKBaTHbIMMW, NMPOMOPLMOHAIbHBIMA 1
HeobXxoaMMbIMK 4119 3aLUTbl KOHCTUTYLMOHHO 3HAYUMBbIX LLIEHHOCTEN (mocTaHoBeHNs oT 27 anpensa 2001
roga N 7-M, ot 30 okTs6psi 2003 roga N 15-M, oT 22 mapTta 2005 roga N 4-M, ot 14 uona 2005 roga N 9-,
oT 16 utoHa 2009 ropa N 9-M, ot 6 nekabpsa 2011 ropa N 27-M, onpeneneHns oT 4 okTabpa 2012 roga N
1852-0, o1 7 okTa6psa 2014 roga N 2162-0O n ap.).

HenonycTMMocTb M36bITOYHOIO UM HE OrpPaHNYEHHOr0 MO NPOAOIKUTENBHOCTU COAEPXKaHMA N0oL CTPaXken
BbITEKAET U U3 NYHKTa 3 CTaTby 14 MeXXQyHapoOA4HOr0 NakTa 0 rpaXKAaHCKUX U NOAUTUYECKMX NpaBax,
COrNacHO KOTOPOMY KaXXAbI MMEeT MpaBo Ha pacCMOTPeHMe Ntoboro NnpeabaBaeHHOr0 eMy 06BNHeHNUS 6e3
HeonpaBLaHHON 3aEePXKKMK.

MpuBeneHHble TpeboBaHns KoHCTUTYUMK Poccuiickon denepaunm n MeXxayHapoaHO-MPaBOBbIX aKTOB, a
TakK)Xe 0CHOBaHHbIE Ha HUX MpaBoBble No3uumum KoHCcTuTyumoHHoro Cyga Poccuinckon degepaumm
npeanonaratoT 0643aHHOCTb 3aKOHO4ATENS ONPefeNNTh B 3aKOHe BpeMs npebbiBaHMA fvLa Nog CTpaxxen
B COOTBETCTBUM C NPUHLMNAMK CpaBeaIMBOCTM U PaBEHCTBA, C TeM YTODObl UCKJIIOYNTL BO3MOXXHOCTh
NPOU3BOJILHOO U HECOPA3MEPHOro OrpaHMYeHUs npasa Ha cBoboAY W NNYHYIO HENMPUKOCHOBEHHOCTb.
EBponenckuin Cyn no npaBam YefoBEKa TakxXe CHMTaeT, 4TO NpaBoBas 3alMTa anua oT NPOU3BOJIbHOMO
BMeLLaTebCTBa CO CTOPOHbLI rOCyAapcTBa B ero NpaBo Ha ceoboly, rapaHTMpoBaHHOe KOHBEHLMER 0
3almMTe nNpaB YenoBeka 1 0CHOBHbIX cBobof (CTaTbs 5), NpeanonaraeT COpa3MepPHOCTb OrPaHMYeHNs 3TOr0
npaea, 03Havatowyto obecneyveHne banaHca Mmexay 06LLECTBEHHbIMU MHTEPECaMU, KOTOPbIE MOTYT
notpeboBaTb NpPefBapUTENIbLHOIO 3aK/IYEHNS LA NOL CTPaXy, U BaXXHOCTbIO NpaBa Ha csoboay
JINYHOCTM C YHETOM NPE3yMMLUUN HEBMHOBHOCTK. MpK yCTaHOBNEHUN Takoro 6anaHca BaXKHbIM (PakTOPOM
ABNSETCA NPOLO/IKUTENIbHOCTL COAEPXKaHMA MO CTPaXKel, KOTopas He AOJKHA MPeBbIWaTh Pa3yMHbIX
npeaenoBs; Npu 3ToM, XoTs 0cobast TAKECTb NPECTYMJIEHNA MOXXET BbI3BaTb TaKyl peakLuto obLiecTBa 1
couMasnbHble NOCNeACTBUSA, KOTOpbIE AeNatoT onpaBAaHHbIM NpeaBapuTenbHOE 3aKJYeHne nnua, no
KpalHen mepe B TeYEHMe OnpeaesieHHOro BpeMEHM, NpoaJieHne cogep)xaHmsa nog CTpaken Ha 0OCHOBe
y4YyeTa O[IHOM TONIbKO TSHXKECTU NPEeCTYNIeHNs HeLONYCTUMO; HeEobX0AMM yYeT 06CTOATENLCTB,
onpaBAbIBaOLWMX COAepXaHne NoOACYANUMOro Nof CTpaxken (BO3IMOXHOCTb AaB/ieHNS Ha CBMAETeNen,
OMaCHOCTb, 4TO NOACYANMBIA CKPOETCS OT NPaBOCyAuns, U OP.), @ TaKXe BaXKHOCTb NpeaMeTa
pa3bupaTenbCTBa, CJI0XKHOCTL Aena, NoBeAeHUe NOACYANMOr0, MHEHNE KOMMNETEHTHbIX OpraHoB 1 ap.
(mocTaHoBneHus oT 26 noHsA 1991 roga no geny "Jletense (Letellier) npotus ®paHumn", oT 27 aBrycra
1992 rona no geny "Tomasu (Tomasi) npoTus ®paHumn”, ot 28 okTabps 1994 roga no neny "Mioppen
(Murray) npoTtus CoegunHeHHoro Koponesctea", oT 10 deBpans 1995 roga no geny "AnneHe ge PnbemoH
(Allenet de Ribemont) npoTtne ®paHuumn”, ot 28 mapta 2000 roga no geny "bapaHoBcku (Baranowski)
npoTus Monbwn", oT 6 anpens 2000 rofa no geny "Jlabuta (Labita) npotus Utanum" n ot 29 sHeaps 2008
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roga no geny "Caagu (Saadi) npotne CoeanHeHHoro Koponesctsa").

2. KOHKpeTun3mnpys noJsioxxeHns ctatb 22 KoHCTUTYyuun Poccunckon ®efepalimm BO B3aUMOCBA3M C ee
CTaTben 55 (4acTb 3) NPUMEHNTENLHO K TaKol Mepe NnpeceyeHns, Kak 3akyeHme nog cTpaxy, YronoBHo-
npoueccyaNbHbI Kogekc Poccninckon degepaumm onpenenseT eanHele 419 BCEro yrosoBHOro
CyZONpPOM3BOACTBa HOPMATMBHbLIE OCHOBAHMWA MPUMEHEHNS 3Ton Mepbl (CTaTby 97, 99 1 108), a Takxe
3akpennseT 0693aHHOCTb CyAa, MPOKypopa, ciefoBaTens, OpraHa A03HaHUS 1 LO3HaBaTeNsa HEMeAJ1eHHO
0CBOBOANTL BCAKOr0 HE3aKOHHO 3a4epXaHHOro, Uan NUWEHHOr0 CBOBOALI, UM COLepXallerocs nog
CTPa’kei CBbILLIE CPOKaA, MPeAyCMOTPEHHOIr0 AaHHbIM Kogekcom (4acTb BTOpas ctateyn 10).
CoOTBETCTBEHHO, MO CMbIC/Y CTaTen 22, 46 (4acTb 1), 48, 118, 120 1 123 KOHCTUTYLMN Poccninckon
defepaumm, Cy[ Kak opraH NpaBocyaus npuseaH obecnevynTb CnpaBefsiMBYIO NpoLeaypy NpUHATUS
peLUeHns 0 NPUMEHEHNIN YKa3aHHOW Mepbl NpecevyeHns NCXoas U3 0ANHAKOBON NPUPOLbI U 3HaYeHUS
cyZLebHbIX rapaHTWin ANs 3alUThl NPaB U 3aKOHHbIX MHTEPECOB JIMYHOCTU NPU NPUHATUN PELLEHIN,
CBSA3aHHbIX C OrpaHn4yeHnem cBoboabl N NYHOW HEMPUKOCHOBEHHOCTHW, BHE 3aBUCMMOCTU OT TOrO, Ha Kakom
CTagun yroaoBHOro CyONPOM3BOACTBA 3TU peLlleHns npuHnuMatoTcs (MocTaHoBneHne KOHCTUTYLMOHHOMO
Cyna Poccunckon ®epgepaumm ot 22 mapta 2005 roga N 4-M).

B TO »Xe BpeMs CTaAMNHOCTb YroJIOBHOro CyA0Mpon3BOACTBa NPeLoNpeenseT pa3aebHyo
pernameHTaLmnio CPOKOB COAEPXKaHUSA NoL CTpaxken Nofo3peBaemblX, 06BMHAEMbIX B Nepros
npeABapuTenbHOro pacciiefoBaHnsa U NOACYAMMbIX BO BpeMs cyaebHoro pa3bupaTenbCTBa, B CBA3N C HEM
YronoBHo-npoLeccyanbHbIn Kogekc Poccunckon deagepauum onpefenseT OTAENbHO 015 KaXA0M CTaamm
YrOJI0BHOMO npouecca pas/nyHble No NpoA0/KUTENIbHOCTU CPOKK COAEPXKAHNSA NOL CTPaXKen.

3. Cpoku cogepXaHusa nNog CTpaXken nofo3peBaeMbix, 06BNHAEMbIX B MEPUOA NPeBapuTesbHOro
paccnefoBaHua ycTaHoBNeHbl B cTaThe 109 YIMK Poccuinckon ®epepaummn. Kak npasuao, coaepxxaHue nog
CTpaXken Npu paccaefoBaHMm NPECTYNIEHNIA HE MOXKET MNPeBbIWaTb 2 Mecsua (4acTb nepBas); npu
HEBO3MOXXHOCTW 3aKOHYUTb NpefBapuTeNbHOe CIeACTBUE B YKa3aHHbIN CPOK OH MOXeT BbITb NpoaeH
cylben [0 6 Mecaues; AalibHelllee NpoafieHne cpoka Ao 12 MecsueB [0MNYyCKaeTCs B OTHOLLIEHUN UL,
06BMHSAEMBIX B COBEPLUEHUN TSHKKUX 1 0COB0 TSXKKMX NPECTYNAeHWA, TOSIbKO B C/lydasix 0CoB0N COXHOCTY
YyrosI0BHOMO Aefa (4acTb BTOpas), a B UCKMOYUTENbHBIX C/yYasX B OTHOLLUEHUW 1L, 0BBUHAEMbIX B
coBepLueHnn 0cobo TAXKUX NPECTYNAEeHWUR, - o 18 MecsiLeB (4aCTb TPETHA).

Takum 06pa3oM, NPOAOSKUTENBHOCTL COLEPXKaHMA NoA CTpaXken Ha gocyaebHol cTagum Npon3BoACTBa No
YrosI0BHbIM [le/1aM UMeeT CTPOro (MKCUPOBaHHbIE OrpaHNYeHNs, 3a NpefenaMmmn KOTopbiX danbHelwee
npoaneHve npebbiBaHUS NOL CTPaXXen He AONyCKaeTCs, YeM npeponpenensercs 0653aTensHoCThb
HemMeaneHHOro ocBoboXXAeHNS copaep KaLlerocs nof cTpaxen o6BMHAEMOro (4acTb YyeTBepTas cTaTby 109
YIK Poccuinckon degepauumn).

B cBsA3M c HeobxoamMoCTbio 0becneynTb 3akpensieHHoe 3akoHaMu Poccuinckon ®epepalimn n KoHBeHUMeEN
0 NpaBax YesioBeKa 1 OCHOBHbIX CBOBOA MpaBO KaXkAoro 06BNHAEMOro B COBEPLLIEHNMN YTrOJI0BHOIO
npecTynfieHns nMeTb LOCTAaTOYHOE BPEMS U BO3MOXXHOCTW AN NOATOTOBKM CBOEW 3aluThl (MO4NYHKT "b"
nyHKTa 3 cTaTbh 6, cTaTbda 217 YIK Poccninckon Penepaummn) YroaoBHO-MPOLECCYalbHbIA KOOEKC
Poccuiickon ®epepalmm npesycMaTpmBaeT BO3IMOXHOCTb MPOAJIEHNS COAEPKAHNA NOL CTPaXKen CBEpX
YCTAHOBJ/IEHHbIX YaCTAMW BTOPOW 1 TpeTbel ero ctatbl 109 npeaenbHbIX CPokoB (6, 12 n 18 mecsues
COOTBETCTBEHHO) A0 MOMEHTa OKOHYaHWNS 03HAKOMJEHNS 06BUHSAEMOrO U ero 3alWMTHUKa C MaTepranamu
OKOHYEHHOro pacciiejoBaHWEM YrO/I0BHOMO Aef1a U HanpasfieHs NPOKYPOPOM YroN0BHOIO Aefla B Cy ANnA
C/ly4aeB, KOra YKa3aHHble MaTepuasbl Obinn npegbasieHsl 06BNHAEMOMY, cofepXKalLemMyca Mo CTpaxen,
1 ero 3alUTHUKY He No3aHee YyeM 3a 30 CYyTOK A0 OKOHYaHMSA yKa3aHHbIX NpefesibHbIX CPOKOB COLEpXKaHMs
nof CTpaken, 0iHaKo A5 03HAKOMJIEHWA C HAMU 3TOr0 BPEMEHMN OKa3asloCb HELOCTAaTO4YHO; NPY 3TOM ecu
B NMPOM3BOACTBE MO YrOJIOBHOMY ey Y4aCTBYIOT HECKONbKO 0OBMHAEMBIX, COLEPXKALLUXCSA NOL CTPaXKen, 1
X0TS 6bl 0gHOMY 13 HUX 30 CYTOK OKa3asoCb HeJOCTaTOYHO A5 03HAKOMAEHMS C MaTepuanamm
YyroJIOBHOrO Aena, To CnefoBaTesb C COracus pyKoBoAUTeNs CIeACTBEHHOMO opraHa no cybbekTy
Poccuiickon ®epepalimm nam NPUPaBHEHHOIO K HEMY PYKOBOAUTENS MHOMO C/IeACTBEHHOr0 OpraHa Brnpase
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He No3JHee YeM 3a CEMb CYTOK A0 NCTEYEHUA NPeaeNibHOro CpoKa CoAepXXaHusa Nofa CTpaken Bo3byanTb
X04aTancTBO 0 NPOAJIEHNM 3TOr0 CpOKa nepes, COOTBETCTBYIOWMM CYAOM U B OTHOLLEHMUMN TOr0
06BUHSAEMOro nnn Tex 06BNHAEMBIX, KOTOPbIE 03HAKOMUANCHL C MaTepranaMn yroloBHOIO fena, eCin He
oTnana HeobXxoAMMOCTb B MPUMEHEHNN K HEMY USIN K HAM 3aKJTIOYEHNS NOA CTPaXKy 1 OTCYTCTBYIOT
OCHOBaHWA a5 usbpaHus MHOM Mepbl NpecevyeHns (YacTu YeTBepTas, NaTas u ceabMas ctaTbm 109 YMK
Poccninckon denepaunn).

icxons 13 3TOro cybs He No3gHee YeM 4yepes NATb CYyTOK CO AHSA NONy4YeHUs X04aTancTea caefoBaTens
NpVHMMaeT B YCTAHOB/IEHHOM MOPsAAKe pelleHne mbo 0 NpoaNeHNn CPOKa COAepXaHUA MoA CTpaXken Ao
MOMEHTa OKOHYaHUS 03HAKOMJIEHNS 0OBUHSAEMOrO 1 ero 3allMTHMKa C MaTeprasaMmn yroaoBHOro gena,
nnbo ob oTkasze B yA0BNETBOPEHNM XOA4aTaNCTBa CinefloBaTeNns 1 0cBO6OXAeHUM 0OBMHAEMOro U3-Noj
CTpaxku (4acTb BoCcbMas cTaTby 109 YIK Poccninckon denepaumn).

Mo cMbICy NpMBEAEHHBIX 3aKOHOMOI0XEHNI, NPeAebHbIA CPOK cofep)xaHnsa 06BUHAEMOro NoL CTpaXken
Ha pocynebHow CTaanm NPoM3BOACTBA MO YrOJIOBHBIM AeslaM MOXKET ObiTb MPOANEH, HO Wb B LENAX
3aBepLUEHNS 03HaKOMAeHNs 0BBNHAEMOro 1 ero 3aluTHUKA C MaTepuanamMy Yroa0BHOMO Aena no
OKOHYaHUW NpeLBapuUTeSIbHOro paccaefoBaHns. [JaHHbIN BbIBOL HEOLHOKPATHO Bbl1 MoaATBEPXAEH
peweHnammn KoHcTutyumoHHoro Cyna Poccunckon ®egepauunn (onpeneneHns ot 6 noHa 2003 roga N 184-
O, o1 15 niona 2003 roga N 308-0, o1 23 anpensa 2013 roga N 548-0, o1 22 anpens 2014 roga N 877-O un
Ap.) C KOHCTaTaumen Toro hakTa, YTO NpaBa 3asBUTENEN HE HAPYLIAKTCA 3aKOHOMOJIOXKEHNAMM, HE
yCTaHaBAMBAIOLLMMUN KOHKPETHYIO NPOAO/IKUTENbHOCTL CPOKa CoAepXaHns 06BUHAEMOro nof CTpaxewn B
neproa ero 03HaKOMJIEHUS C MaTepuanaMn yroJloBHOrO Aena, Aonyckas BO3MOXHOCTb onpeneseHuns 3Toro
CPOKa B 3aBUCMMOCTU OT 0BCTOATENLCTB AAHHOMO Aena.

B 4acTHOCTW, Npy pacCMOTPEHUN XxoAaTalncTBa 0 NPOAJIEHNN CPOKa COLEepPXXaHWUA MOA CTpaXken B nepuos
03HaKOMJIEHNS 0OBUHSAEMOrO 1 ero 3alMTHMKa C MaTeprasaMm yroaoBHOIr0 Aesa no OKOHYaHMK
npeaBapuTensLHOro CNeACTBUA Cyay clieayeT npoBepsaTb 060CHOBaHHOCTb AOBOLOB OPraHoB
npeaBapuTENbHOMO PaccieOBaHNS 0 HEBO3MOXXHOCTN CBOEBPEMEHHOIO 03HAKOMJIEHUSI 0BBMHSAEMOrO 1 €ro
3alMTHMKa C MaTepuanammn yrosoBHOro gena no 06beKTUBHbLIM MPUYMHAM, BbISICHATb, N0 KakKUM NMpu4MHam
06BUHSAEMBIN U €ro 3alUTHMUK He 03HAaKOMWUJIUCL C MaTepuanamun gena B NoJHOM obbeme, yCTaHaBANBaTD,
He ABNSETCS NN 3TO 06CTOSATENLCTBO Pe3yNbTaTOM HEI((PEKTMBHON OpPraHn3aL MM NpoLecca 03HaKOMAEHMNS
06BMHAEMOro 1 ero 3allUTHYKa C MaTepmranaMm yrosioBHOro fena, He CBA3aHO I OHO C SBHbIM
3aTArMBaHMEM BPEMEHUN 0OBUHSEMbIM M €ro 3alLMTHMKOM, @ TakxXe cobnoaeHa nn npeayCcMOTPeHHas
YacTblo TpeTben cTaTbn 217 YMNK Poccuinckon depepauun npouesypa 03HakoMneHus 06BUHAEMOro 1 ero
3alUTHUKA C MaTepuasaMn YrosoBHOro Aesa; HeobxoaMMOCTb 03HaKOMAEHUS (MPOA0JIKEHNS
03HAKOMJIEHMS) C MaTepuanaMm yrosioBHOro fesa He MoXeT ObiTb eANHCTBEHHBLIM U LOCTATO4YHbIM
OCHOBaHWEM 4715 NPOANEHNSA CPOKA COAEPXKAHNS NOL CTPaXKel Kak B OTHOLLEHUN 06BMHAEMOro, He
03HaAKOMMBLUErocs C MaTepranaMm yroaoBHOr0 Aena, Tak U B OTHOLLEHWW ApYrux 06BMHAEMBIX MO Aeny,
MOJIHOCTbIO 03HAKOMUBLUMXCA C YKa3aHHbIMY MaTepuasiamn; Kaxoe peLleHne cya o NpoasieHUn cpoka
cofepXxaHns 06BUHSAEMOro Nof CTpaXken A0/KHO 060CHOBLIBATLCA HE OAHNMM NNLWb CChIJIKAMW Ha
nNpoao/KatoLeecs 03HakoMeHne 06BMHAEMOro 1 ero 3allUTHYKa C MaTepuanaMm gena, a GakTu4eckumu
AaHHbIMK, NOATBEPXAAKLNMN HEOBXOAUMOCTb COXPaHEHMS 3TON Mepbl NpeceyeHns (MyHKT 23
noctaHoBneHus MneHyma BepxosHoro Cyaa Poccuinckon ®epepaumm ot 19 nekabpsa 2013 rona N 41 "0
NpakTUKe NpUMeHeHnsa CyaMun 3aKoHo4aTebCTBa O Mepax npecevyeHuns B BUAE 3aKN04eHNS NoA CTpaxy,
[OMallHero apecTa 1 3anora").

Takum obpa3om, camo no cebe npoaneHne NpeaesbHbLIX CPOKOB COAEPXKAHNA MO CTPaXKen,
npegycMoTpeHHbIx cTaTben 109 YK Poccuinckon ®egepaumm, Ha nepnog 03HaKoMJIeHNS 06BUHAEMOr 0o 1
ero 3alWmMTHYKa C MaTepuasiaMmn yrosioBHOIro Aesia no OKOH4YaHuW npensapuTesbHoro CneacTens BBUAY
HEBO3MOXXHOCTY 3aBepLUEHNS 03HAaKOMJIEHNA A0 UCTeYeHNa NpefesibHOro CpoKa Cofep XaHusa nNof CTpaxken
KOHCTUTYLMOHHbIE NpaBa rpa)kgaH He HapywaeT (OnpegeneHune KoHcTutyumoHHoro Cyaa Poccuinckon
®epepaumnm ot 7 okTabpsa 2014 roga N 2162-0).
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Mpwn 3TOM, Kak oTMeTuN EBponenckuin Cyn no npaBaM Yes0BeKa, COrlacHO MMELLMM 0643aTeNbHY0 Cuy
pa3bscHeHUsM KoHcTuTyumnoHHoro Cyaa Poccminckon ®epepaumm oT 13 ntoHa 1996 rona n ot 25 gekabps
1998 rofa npu OTCYTCTBUM NPAMOro YKa3aHUA B 3aKOHE Ha BO3MOXHOCTb HEOLHOKPATHOIr0 NpoaieHuns
npenesbHOro Cpoka Coaep XaHns Nnof CTpake Ha TOM OCHOBaHMKN, 4TO 0BBUHSEMbIN HE 3aKOHYU
03HaKOMJIEHWNe C MaTepuasiamMn yroJIoBHOrO Aefa, yAO0BIETBOPEHNE HEOAHOKPATHbIX X04aTalCTB O
NPOANEHNIN CPOKA COLEepXaHMsA 0OBNHAEMOro Mo CTPaXKen He [OMNyCKaeTCs 3aKOHOM W NPOTMBOPEYNT
rapaHTUM NPOTUB NPOW3BOJILHOr0 COAEPXXaHUSA NMof CTpaxkel. OrpaHNYNTENbHOE TONKOBaHMeE, MPUHATOE
KoHcTuTyumoHHbiM Cyaom Poccuinckon ®egepauum, cornacyetcs ¢ TpebosaHnsaMm ctatbn 5 KoHBeHU MK,
KOTOpas NPuU3HaeT 3akK/I0OYEHNE Mo CTPaXy UCKIIOYNTENbHBIM OTCTYMJIEHUMEM OT NMpaBa Ha cBoboay u
AONYCTUMBIM B MCYEPMbIBAOLLNM 06pa30oM NepeyvmcieHHbIX 1 CTPOro onpeaenieHHbIX cay4vasax (Cm., B
YaCTHOCTW, NocTaHoBneHne EBponenckoro Cyaa no npaBaM Yenoseka oT 10 mioHa 2010 roga no oeny
"WepcTobutos npoTtus Poccuiickon Gegepaunn”, xanoba N 16266/03, § 113; nocTaHoBeHME OT 28 MIOHSA
2007 roga no peny "lWyxapanH npoTus Poccuiickonn depepaunn”, xanoba N 65734/01, § 67;
nocTtaHoBJsieHWe oT 2 MapTa 2006 roga no geny "HaxmaHoBnY npoTue Poccuinckon ®epepaummn”, xanoba N
55669/00, § 79; nocTaHoBNeHMe No geny "Xynoepos npoTune Poccuinckon ®egepaumn”, § 142;
noctaHoBsieHue oT 29 mas 2012 roga no geny "Cycnos npoTtus Poccuinckon Gepepauun”, § 77).
MpPoLoMKNTENBHOCTb COAEPXKaHMA NOL CTPaXken Ha cynebHon CTaany NPon3BOACTBA MO YrO/I0BHLIM AenaMm
He MeeT CTPOro (PUKCMPOBAHHOIO OrpaHnyYeHns. Ho 3To He 03HaYaeT, YTO CPOKM COAEepXXaHna Noj
CTpaXkel Ha JaHHOM 3Tarne YyroJ0BHOr0 CYyAOMNPONU3BOACTBA HE KOHTPOAMUpytoTCA. Kak ykasan
KoHcTuTyumoHHbin Cya Poccuinckon ®epepaumm B NocTaHoBAeHMM 0T 22 MapTa 2005 roga N 4-M, camo no
cebe TO, 4TO 3aKOHOAATESb, YYNThLIBAS PA3/INYHYIO CTEMEHb CNOXKHOCTW YroNOBHbIX A€M U NHblE
obcToaTensCTBa, 06yCNOBAMBAIOLWME CPOKK, B TOM YMCE OAUTENbHbIE, PACCMOTPEHNS YFONOBHbIX Aer,
nNpeaycMoTpen BO3MOXXHOCTb - MPKW yCAoBUK COBII0AEHNS MPUHLIMMNA Pa3yMHOCTU 3TUX CPOKOB - MPOAJEHMNS
CoAep>XaHna Noacyanmoro nog CTpakem B nepuopn cynebHoro pasbupatensCcTea CBbille 6 MecsLEeB, HO
KaXXAbl pa3 He Bonee 4eM Ha 3 MecsLa, HE MOXKET pacLLeHMBaTbCA KakK Ype3MepHOe OrpaHMYyeHme npas 1
cBobof; HaNpoTMB, aapecoBaHHoe cyny TpeboBaHMe He pexe YeM Yepe3 3 Mecsla BO3BpaLLaThCs K
pacCMOTPEHMIO BOMPOCa O HAIMYUN OCHOBAHWUIA N4 AasibHenWwero cogep)xaHmsa no4CyanMoro nog
CTPaXken, He3aBMCMMO OT TOr0, UMEKTCA JIN Ha 3TOT CYET Kakune-nmbo obpalleHns CTOPOH UK HET,
obecneymBaeT cyaebHbIl KOHTPOJIb 3@ 3aKOHHOCTbIO 1 060CHOBAHHOCTLIO NPUMEHEHMNS 3TON Mepbl
npeceyeHns N ee 0OTMEHY B Cy4yae, eC/iv HeobXxoANMOCTb B HeW He ByaeT foKa3aHa.

4. Kak yka3an KoHcTuTtyumnoHHbin Cyn Poccuinckon ®epepaummn (Onpenenenune ot 7 okTabps 2014 roga N
2162-0), ocobbiM C/ly4aem peLleHnsa 0 NPpoaseHnn cogepxaHnsa 0bBMHAEMOro noj CTpaxken aBnseTcs
NPUHSATNE TaKOro PeLleHns Npy BO3BPaLLLEHNM YFONOBHOIO Aefa NPoKypopy AN5 YCTPaHEHUS NpensTCTBUN
€ro pacCMOTpeHus CyaoMm cornacHo ctatbe 237 YK Poccuinckon ®epepaumn.

B cOOTBETCTBUM C JIOFMKON CTaAWUMHOIO NOCTPOEHMS YrOJI0BHOMO CyA0NPOM3BOLACTBA BO3BpaLLEHNe
YrO/I0BHOMO Aena NPoKypopy, a 3aTeM OT NMPOKYpopa - C/Ief0BaTes0 B OTEHECTBEHHOW NPaBOBON AOKTPUHE
paccMaTpuBaeTCA Kak BO3BpalleHne aena co ctagum cyaebHoro nponssoacTea K cTagumn gocynebHoro
Npon3BOACTBA.

OgaHako, Kak ykasan KoHCTUTyumoHHbIn Cyg Poccminckon ®epepaunm, Takoe BO3BpaLLEeHNE He MPUBOAMUT K
aBTOMaTU4YECKOMY BOCCTaHOBMIEHMNIO N3bpaHHO paHee Ha Nepuo NpeaBapuUTesIbHOro paccinenoBaHns
Mepbl MPeceyeHns - OHa NpeKpaLlaeT CBOe AeNCTBME NoC/e HamnpaBieHNsa NPOKYPOPOM YyroJIoBHOIO Aefa B
cyn (onpenenenust ot 4 okTabps 2012 roga N 1852-0 n o1 7 okTabpsa 2014 roga N 2162-0). Ho paBHbIM
06pa3oM OHa He NPUBOAUT M K aBTOMaTUYECKOMY COXPaHEHMWIO Mepbl NpeceyeHns, n3bpaHHoOW Ha nepnoa
cynebHoro pasbupaTenbcTBa.

Ona n3bpaHns mepbl NpecevyeHns B BUAE 3aKOYEHNS NOA CTPaXXy Ha Al@aHHOM 3Tane ABUXEHNS
YrosI0BHOr0 Aena TpebyeTca yCTaHOBJIEHNE CYAO0M C y4aCTUEM 3aMHTEpPeCcoBaHHbIX CTOPOH MPaBOBbIX U
haKTU4eCKUX 06CTOATENLCTB, MOATBEPXKAAOLLMX HANNYMe KaK 0BLLNX HOPMATUBHbLIX OCHOBaHWI s
n3bpaHns Mep NpeceyveHns, Tak 1 cneumanbHbIX YCI0BMIA Ha3HAYeHNA 1 MPOAJIEHNS 3aKIOYEHNS NMOA,
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CTpaxky, 3aKpensieHHbIX B CTaTbax 108 1 109 naHHoro Kogekca, a Takxe B YacTu TPeTben ero ctatbm 237
(onpeneneHunsa KoHctutyumnoHHoro Cyna Poccuiickon ®epepaunn oT 4 okTsbps 2012 roga N 1852-O m ot 7
okTa6ps 2014 roga N 2162-0).

®epnepanbHbIM 3aKOHOM OT 26 anpens 2013 roga N 64-03 ctaTbsa 162 "Cpok npeABapuUTesibHOro
cneacteus" YMNK Poccninckon Gegepaunn bbina 4ONOAHEHA YaCTblo LWECTON-1, COrnacHO KOTOPOM B CllyYae
BO3BpPALLEHNS NMPOKYPOPOM YroJIOBHOrO fena CnefoBaTeso B CBA3W C BbISIBIEHWEM CYA0M 06CTOSTENLCTB,
yKa3aHHbIX B YaCTSX NepBON 1 NepBoi-2 cTaTbh 237 gaHHoro Kogekca, CpoK Npon3BoOACTBa CIeACTBEHHbIX
N NHBIX MpoLEeCcCyabHbIX ENCTBMI HE MOXKET MPeBbIWaTh 04HOM0 MecsLa Co AHA NOCTYNaeHns
YroJIOBHOMO AeNla K CnefoBaTento; AajibHenwee npoasieHne Cpoka NpeaBapuTesibHOro CneacTeus
NpoM3BOANTCA Ha 06LLMX OCHOBaHMAX B MOPSAAKE, yCTaHOBJEHHOM YaCTSMMN YETBEPTOM, NATON 1 CeAbMON
LaHHOM cTaTbU. KOHCTUTYLMOHHOCTbL AAHHON HOPMbI Oblna MOATBEPXKXAEHA B ONpedesieHnaxX
KoHcTuTyumoHHoro Cyaa Poccuinckon ®epepaumnm ot 2 nond 2015 roga N 1541-0, N 1542-0 n N 1543-0.
Mo cmbicny YacTu TpeTben cTaTbmn 237 YK Poccuinckon ®epepauunm, Cya, peLlas BONPoC 0 NPoaJeHNN
npebbiBaHNA 06BMHAEMOr0 Mo CTPaXKEN NPy BO3BPALLEHNN YrOJIOBHOIO Aefsia NpoKypopy, 0bs3aH
yCTaHaBAMBaTb Pa3yMHbIN CPOK, HeobXxoammbl ans obecnevyeHns Npon3BoACTBa CNEeACTBEHHbIX U UHbIX
npoLeccyasibHbIX JENCTBUNA, yYNTbIBAA NPy 3TOM NPOAOIKUTENBHOCTL COAEPXaHUS 06BUHSAEMOro Noj
CTpaxen Ha gocyaebHon cTagmm npouecca, ¢ Tem 4Tobbl ero npebbiBaHMe NOA CTpaXken He NPeBbLICK0
npegenbHble CPOKK, NpeaycMoTpeHHble cTaTben 109 YK Poccunckon ®epepaunn, n UCKAOYasa npu 3Tom
BpeEMS CoAep>XaHns 06BMHAEMOro No4 CTPaken Co AHA MNOCTYMNJeHNs YyrofoBHOro Aefla B Cya U Ao ero
BO3BpaLLEHMNSA NMPOKYPOPY, CPOKM NCHUCIIEHNS KOTOPOro onpendeneHsl cTaTben 255 gaHHoro Kogekca ans
cynebHon ctagum (onpeneneHnsa KoHcTutyumoHHoro Cyna Poccuiickon ®epepaunn ot 4 okTabps 2012
roga N 1852-0O, N 1853-0O n N 1854-0, o1 7 okTa6ps 2014 roga N 2162-0).

Cm.: Tpuwwesa A.A. Bo3BpallleHune yrosoBHOr0O Aefla NpokKypopy: cyabba MHCTUTYTa // 3akOoHHOCTb. 2015. N
4; ApncTtapxoB A. Mpobnembl BoO3BpaLLLEHNS CY0OM YrOJIOBHOrO Aefa NPOKYpPopy 4SS YCTPaHeHNS
NPensaTCTBUA ero pacCMOTPEHUS NyTeM NpeabsasneHuns 6onee TAXXKOro 06BMHeHMs // YronoBHOe npaso.
2014. N 1. C. 93-98; AnekcaHgpos A., JTanaTH1UKoB M. BoccTaHOBIeHNE NHCTUTYTa BO3BPaLLeHUs CyLoM
YroJIOBHOIO Aefla NpoKypopy Ha focnenosaHue // YronosHoe npaso. 2013. N 6. C. 87 v agp.

MopnobHbIN NoAX0A BOCAPUHAT U NPaBONPUMEHNTENbHON NPaKTUKOW. Tak, B MOCTaHOBNEHWMN OT 22 aekabps
2009 ropa N 28 "O npumeHeHUn cygaMm HOPM YroJI0OBHO-NPOoLLeCCYaslbHOro 3aKOHO4aTeNbCTBa,
perynupyoLmnx noAroToBKY Yros0BHOMO Aena K cyaebHomy pasbupatensctsy" MNneHym BepxosHoro Cyaa
Poccuiickon ®enepalimmn pa3baCcHWA CyaaM: ecam B focyaebHoM nponsBoacTee 6bian AonyLweHb
CyLLEeCTBEHHbIE HapYLUEHNS 3aKOHa, HeyCTpaHMMble B CyaebHOM 3acefaHnm, a yCTpaHeHMe Taknx
HapyLleHUiA He CBA3aHO C BOCMOJIHEHNEM HEMOJSIHOThI NPOM3BEAEHHO0 AO3HAHNA UK NpeLBapUTeNbHOro
CNeacTBus, Cyabs B COOTBETCTBMM C YacTbio NepBon cTaTbm 237 YK Poccuinckon ®egepauum no
COB6CTBEHHON UHMLMATMBE UK NO XOLaTaNCTBY CTOPOHbLI B NOPAAKE, MPeayCMOTPEHHOM CTaTbaMun 234 1
236 paHHoro Kogekca, BO3BpallaeT Aesio MPOKYpopy Aas YCTPaHEHMA AOMYLLEHHbIX HAPYLLIEHWI;
OLHOBPEMEHHO C 3TUM Cy[ibl B COOTBETCTBUM C HaCTblo TpeTben cTaTbh 237 YK Poccuinckon denepaumu
NPVHMMaEeT peLleHne 0 Mepe NpecevyeHns B OTHOWEHUM 0B6BUHAEMOrO0 (B TOM YMCe O 3aKNI0YEeHUN NoL
CTpaxy), Npv 3TOM B NOCTAHOB/IEHNMN CNedyeT YKa3aTb KOHKPETHBIA CPOK, Ha KOTOPbLIN NpoaieBaeTcs
cofepxxaHue nuua nof CTpaken, UCXoAs U3 ero pasyMHOCTU C y4E€TOM CPOKOB, NPefyCMOTPEHHbIX CTaTben
109 paHHoOro Kogekca, a TakXke gaTy ero okoH4YaHus (NyHkT 14).

Takum obpa3om, cyn npu BO3BpaLLeHUM Aena NpoKypopy NpoaneBaeT CPoK COAepKaHNs 06BMHAEMOro noa
CTpakel - Npy HeobXoANMOCTUN COXPAHEHUS faHHON Mepbl NMPeCceYeHmns - C Y4eTOM NpeaesbHbIX CPOKOB,
npegycMoTpeHHbIx ctaTtben 109 YK Poccuinckon ®epepauimm, 1 Wb B paMKax, 4OCTaTOYHbIX 4114
NPOU3BOLCTBA C/IeACTBEHHbIX U MHbIX MPOLECCyanbHbIX AEeNCTBUNA, HEOBXOANMbIX AN18 yCTpaHeHns
NPensaTCTBUNA ero cynebHOMy pacCMOTPEHMUIO.

V3n0>XxeHHoe HaxoaMT NOATBEPXKAEHME 1 B NOCTaHOBAeHMM TneHyMa BepxoBHoro Cyaa Poccminckon
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depepaumn ot 19 gekabpsa 2013 roga N 41 "O npakTuKe NPUMEHEHNS CyfaMu 3aKOHOA4ATENbCTBA O Mepax
npeceyvyeHuns B BUAE 3aK0YEHUS NOL4 CTPaXy, AOMaLUHEro apecTa 1 3aora”, corsiacHo KOTopoMy, ecin
NMeTCA NpeayCMOTPEHHbIE 3aKOHOM OCHOBaHUS BO3BPaLLLEHMA YrOJ0BHOIO Aefla NPOKypopy As
YCTPaHEHMA NPensATCTBMI €ro paCCMOTPEHNUSA CyOM, B COOTBETCTBUMN C YacCTbto TpeTben cTaTbn 237 YIK
Poccuinckon ®epepaumm cyabe cnenyeT NpUHATL PeLleHne 0 Mepe NpecevyeHmns B OTHOLLEHNN
06BMHAEMOro, Coaep KaLLerocs nog CTpaken, C yKa3aHNeM CpoKa ee AeNCTBUA; Npn HeOBX0AMMOCTH Cyabs
npoaneBaeT CPOK CoAep>KaHNa 06BNHAEMOro No4 CTPaXken A MPOM3BOACTBA CI€ACTBEHHbIX U NHbIX
npoueccyasibHbIX 4ENCTBUM C y4ETOM CPOKOB, MPeayCMOTPpeHHbIX cTaTben 109 YK Poccunckon
depepaumm; B CPOK, NPOASEHHbIN A1 NPOM3BOACTBA CNEACTBEHHBIX U MHbLIX NPOLIeCCyasbHbIX 4ENCTBIUN,
He 3aCYMThIBAETCS BPEMSA COAEpPXKaHMA iMLa Noj CTPaXKen co AHS NOCTYMJIEHUS Yro0BHOMO Aena B CyA A0
BO3BpaLLEHNs ero npokypopy (NyHKT 33).

5. Ho npu 3TOM 0CTalOTCS OTKPbLITLIMU NO KPaiHeNn Mepe ABa BOnpoca. Bo-nepBbiX, C Kakoro MOMeHTa
Ha4yMHaTb OTCYET NPeaesIbHOr0 CPOKa COAEPXaHWs Nnofd CTPaXken Ha 3Ton cneundunyeckon ctagum (Mam
KBa3nCTalnn) yrosaoBHOro Cy1OMpon3BOACTBa: C MOMEHTa BO3OY)XAEHNS YrONOBHOrO Aena, C MOMEHTa
BO3BpaLLEHNS YrON0BHOIO Aena MPOKYpPopYy, a MOXeT bbiTb, faXKe C MOMEHTa BO3BpaLLeHUs aena oT
npoKypopa cnegoBaTento? A BO-BTOPbIX, 0653aH 1 CiefoBaTeNlb 3HAKOMUTL 06BUHSAEMOr0 (BCex
06BUHSEMBIX) CO BCEMW MaTepuaiamMun gena uiam ToabKo C TEMU MaTepranaMu, Kotopble bbuam NprobLyeHsi
K [esly nocne ero Bo3BpaLleHns nNpokypopy?

MpPUMEHUTENbHO K TaKOMy CheLnpuyeckomy MHCTUTYTY, Kak BO3BpaLLeHVe fefa NMpoKypopy U,
COOTBETCTBEHHO, CllefoBaTeso B nopsake ctatbn 237 YIMK Poccuiickon ®eaepaumnmn, dhenepanbHbii
3aKOHoJaTe b MOr Bbl KOHKPETM3UPOBATL NPOLIEAYPY U CPOKMN 03HAKOMJIEHUS 0BBUHSAEMOrO U ero
3alWMTHMKa C BHOBb MOSIBUBLLMMWCS B YrOJIOBHOM [efie MaTepranaMm nocsae ycTpaHeHnsa NpenaTCcTBUN ero
PacCMOTPEHNA CYyAO0M, C TeM 4Tobbl Hanbonee 3thheKTUBHO rapaHTUPOBATb KOHCTUTYLMOHHbIE NpPaBa BCEX
YYaCTHMKOB YroJIOBHOr0 NMpouecca Ha cnpaeenaneoe cyaebHoe pa3bnpaTensCTBO B pa3yMHbIA CPOK U
3aLLUNTY UHBIX OXpaHsaeMbix KOoHCTUTYUuen Poccninckon degepaumm LEHHOCTEN, HO OH JNLLb OFPaHNYMIICS
CCbINIKOM Ha cTaTbto 109.

Mo 6ykBanbHOMY CMbICAY HacTu 3 cTaTbu 237 YK Poccunckon ®epepauimm noayvaeTcs, 4To Npy peLleHnn
BOMpOCa 0 NPoAseHnn cpoka npebbiBaHNs 06BNHAEMOro No4 CTPaXken, B TOM YnUC/e AJis MOBTOPHOI0
03HaKOMJIEHUS C MaTepuanaMn yroJIoBHOrO Aesa Nocae yCTPpaHeHNs NpenaTCcTBMI ero cyaebHoro
pacCMOTPEeHNs Npu BO3BPALLEHUN Aena NPoKypopy, Cy4 A0/KEH PYKOBOACTBOBATLCS TEMU Xe
nonoxeHusmm ctatbun 109 YMK Poccuiickon Pegepaunin, KOTOpble MPUMEHNMBI 1 B Clly4ae OpANHAPHOro
OKOHYaHUA CTaauny NpeaBapuTeNbHOro paccienoBaHmsa. To eCTb B COOTBETCTBMM C NMOJIOXKEHNAMY YacTen 5
1 6 0aHHOWN CTaTbW MaTepuabl YroJIOBHOIO Aefia A0JKHbI OblTb NpeabsaBieHbl 06BMHAEMOMY,
copepxalemMycs nof CTpakem, U ero 3alWnTHUKY He no3gHee 4yem 3a 30 CyTOK A0 OKOHYaHuA
npenesibHOro Cpoka CoaepXXaHna Nog CTPakewn, N eCnn OHW npeabsaBieHbl No3gHee YyeMm 3a 30 CyTOK 4O
OKOHYaHUS NpeaebHOro CPOKa CoAep XXaHUs Noj, CTPaXken, To Mo ero McteyeHmm obBUHSEMBIN NOONEXNT
HeMe[JIEHHOMY 0CBODOXXAEHMIO C COXPAHEHWNEM 3@ HUM W €ro 3allMTHMKOM MNpaBa Ha 03HaKOMJEHME C
MaTepuanaMu yrosoBHoOro gena.

B paHee NpuHATbLIX onpeaeneHnsax no aHanornyHeiM genam KoHCTUTyumnoHHbin Cya Poccuinckon
depnepaln KOCHYCS TONbKO BTOPOro Bornpoca - 06 03HaKoMJIeHUN C MaTepuanammn gena. OH yKasan, 4To,
Mo CMbICAy YacTu TpeTben cTaTbk 237 YINK Poccuiickon Penepaunn B ee B3aMMOCBA3M CO CTaTben 6-1
AaHHoro Kopekca, copepxxallen TpeboBaHns 06 oCyLeCTBAEHWNN YrOJIOBHOrO CyA0MpPOn3BOACTBA B
pa3yMHbIA CPOK, CyA, pellas nocse BO3BPaLLleHMs yrofoBHOIO Aesia NPOoKypopy BOMPOC O NPOANIEHNMN CPOKa
copep)xaHna 06BNHAEMOro NoL CTpaXkemn B LiesisX 03HaKOMJIEHUS C MaTepuanaMn yroJloBHOro gena, obs3aH
PYKOBOZCTBOBATbLCS, Npexae Bcero, 6e3ycnoBHo HeobxoAnMoCTbio obecneyeHmns ero npasa Ha
O3HaKOMJIEHWNE C HOBbIMU O/151 HEFO, HE (WMIYPMPOBABLUMMY PaHee B Aesie MaTepranamm (T.e. C Temu,
KOTOpbIE ObISIN NMONYY€EHbl B X04€ YCTPAHEHNS OTMEYEHHbIX CYA0M MPENATCTBUN K ero cyaebHomy
PaCcCMOTPEHNIO N C KOTOPbIMMK OH eLle He 3HaKOMWJICS), YTO He NPensaTCTBYET Cydy B PaCCMOTPEHWM B
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npouecce Takoro 03HaKoOMMeHWs Xxo4aTancTBa 0 NPOJIOHraLMm eCTBUSA JaHHON Mepbl MpeceyeHuns,
obycnoBneHHom NOTPeObHOCTLIO 06BMHAEMOro B obpalleHnn K TeM MaTepmnanaM yrosioBHOro gena, ¢
KOTOPbIMU OH 3HAaKOMWUJICA A0 HanpaBieHUs fena B cyf, C y4eToM o6LLen Npoao/KUTENbHOCTHY
HaxoXAeHUs nuua nof CTpaXken, KoTopas He AOJKHa MpeBbillaTh Pa3yMHbIX CPOKOB. BMecTe ¢ TeM
npaBoBas NpMpoa OCHOBAHHOI0 Ha cTaTbe 237 YK Poccuinckon depepaunm MHCTUTYTa BO3BpaLLeHMS
YroJIOBHOIO Aena NPOKypopy He Bbi3blBaeT HEOOXOAMMOCTb B KaXXA0M CJly4ae MpUMEeHATh BCIO
OpAMHapPHYIO, NpeayCMOTPEHHYIO UL b 15 NpeBapuTesibHOr0 pacc/iejoBaHus, npoueaypy npoLsieHus
CPOKOB COAEPXaHUs Noj CTpaxeln, obecneymBaloLLyo 03HaKOMJIEHME C MaTepuanaMm yroJloBHOro Aena B
nosHom obbeme (OnpeneneHne ot 7 okTabpsa 2014 rona N 2162-0).

Ho nepBbIil BONPOC A0 CMX MOp ocTaeTcs 6e3 oTBeTa. B pesynbTaTe Takoi NPaBoOBON HeONpeaeeHHOCTH
nonoxenHus ctatbn 109 YK Poccunckon ®enepaunn Ha NnpakTUKe, Kak CBUAETENbCTBYIOT, B YaCTHOCTH,
MaTepuanbl gena rpaxaaHuHa C.B.MaxuHa, MOryT paclumpuTeslbHO UHTEPNPETUPOBATLCA U NPUMEHATHLCA
cyZlaMu Kak Aornyckaline HeoAHOKPaTHOe NpoaJieHne npefesibHOro CpoKa CofepXaHusa noj cTpaxken
npw paccnefoBaHUM Nocse BO3BPaALLEHUS YTONOBHOMO Aefla Npokypopy 6e3 yyeTa cpoka
npeaBapuTenbHOr0 pacciejoBaHNA NPeCcTynaeHns (B TOM Y1cie B Cy4vasx, Korga npefesbHbii CPoK
cofepXaHusa nNog cTpaxken - 6, 12 n 18 mecsaues co AHA BO3OYyXAeHUS YrON0BHOMO AenNa - Obli ucyepnaH oo
nepBoHayvabHOM Nepefayn Aena B cyn). To eCTb HeONpPeeeHHOCTb NPaBoOBOro peryanpoBaHus
NMo3BOJISET CyAaM NPUMEHSATb NosioxkeHns ctaTten 109 YIK Poccninckon depepaunm B ee CBA3N CO CTaTbEN
237 paHHoro Kopekca TakuM 06pa3om, Kak 6yaATo OTCHET U CPOKOB NPeABapuTebHOMO CeACTBUS, U
CPOKOB COAEepXXaHWa Nof CTPaXken, BKoYasa npegensHbin (6, 12 n 18 mecaues), nocsie Bo3BpalleHna aena
NPOKYPOPY Ha4yMHaeTCa 3aHOBO. Mprnyem KparHe BaXKHO MOAYEPKHYTh, 4TO 06BUHSEMbIV "pacniavmBaeTca”
B TaKMX Cly4asaX He 3a CBOe HeraTMBHOE MNoBeleHNe, a UCKIOYUTENBHO 3a "He0CTaTKu
npeaBapuTenbHOro cieacTems”, T.e. 3a owmnbKy CBOEro NpoLeccyasibHoro NPOTUBHMKA - CTOPOHSI
06BMHEeHNS. Takoe TOJIKOBaHMe 0CMapmvBaeMbIX NOSIOXKEHUIN NPW OTCYTCTBUM NPSMOr0 yKa3aHUs B 3aKOHE
Ha BO3MOXXHOCTb HEOAHOKPATHOrO NPOAJIEHUS NPefenbHOr0 CPOKa COLEepXKaHUs nog cTpaxewn He
BbITEKAET U3 cMmbicna ctaten 1 (Yactb 1), 2, 17, 19 (yactn 1 1 2), 21 (YacTb 1), 22 n 55 (YacTb 3)
KoHcTuTyumm Poccninickon depgepaunmm 1 npaBoBbiX No3numin KoHcTuTyumnornHoro Cyna Poccuiickom
depepauymn.

HeonpeaeneHHOCTb 0CnapuBaeMbiX 3aKOHOMO0XXEHWUIA CNOCOBCTBYET NPUMEHEHWIO COAEPXKaHUSA NoS
CTpaXken B Ka4eCTBe Mepbl NpecevyeHns 6e3 [OHKHON NPoLeAypbl N ACHO OMpeLeseHHbIX 1
KOHTPOMMPYEMbIX CPOKOB, YTO NPUAAET OrpaHUYEHUNIo NpaBa Ha CBOBOAY M NUYHYIO HENPUKOCHOBEHHOCTb
NMPOW3BOJIbHLIN XapaKTep.

Takoe HeoHO3Ha4YHOoe NoHMMaHme noJsioxxeHun ctaTen 109 YK Poccunckon ®enepaumu,
paccMaTpUBaEMbIX B COBOKYMHOCTUN C MOMIOXKEHNAMN ero cTaTbh 237, B NPaBONPUMEHUTENbHOW NPakTuKe
CBMAETEeNIbCTBYET 0 Ha/IMYNW HeonpeneneHHoCTH, AatoLen BO3MOXXHOCTb HEOrPaHNYEHHOr0 YCMOTPEHUS
NpaBoONpPUMEHNTE/bHBIX OPraHoB NPW ONpeaeneHnn NpoLeccyasnbHblX Npas 1 0643aHHOCTEN Yy4aCTHUKOB
YyroJI0BHOIO CyONPON3BOACTBA, YTO, B CBOIO 04Yepe/b, 03Ha4YaeT HapyLLeHWe BbITEKaoLWero n3
KoHCTuTyuLmMK Poccrinckon denepaumm NpuHLKMNG IOPUOANYECKOro PpaBeHCTBa, KOTOPOe, Kak HeOAHOKPaTHO
yKa3biBan KOHCTUTYLMOHHbIN Cyfa Poccninckon depepaumm, MoxeT bbiTb obecnedeHo AnLlb Npw yCI0BUK
eanHo0bpa3HoOro MPMMEHEHNS NPaBOBbIX HOPM, BO3MOXXHOI0 TOMLKO NMPY HaAn4yum ux opMasbHOw
onpenenieHHOCTN, TOYHOCTH, ACHOCTU, HEABYCMbICIEHHOCTM U COTrIaCOBAaHHOCTY B CUCTEME LeNCTBYOLLEero
NpaBoBOro peryanpoBaHus. HeonpeneneHHoCTb 3aKOHOAATEIbHON pernaMeHTaLmnm CPoKoB CofepKaHuns
nof CTpaXken, BKAKYas NnpefenbHbli (6, 12 n 18 mecsues), nocne BO3BpaLleHns fena NpokKypopy He
TOJIbKO HapyLlaeT obLenpaBoBO NPUHLMM LPUANYECKOr0 PaBeHCTBa (CTaTbs 19, yactn 1 m 2,
KoHCTUTYyLmMK Poccninckon denepaumm), HO U CBUAETENbCTBYET O HEBLINOJIHEHUN (heaepanbHbIM
3aKoHogaTeneM o643aHHOCTK, BbiTeKalowen n3 ctaten 1 (yactb 1), 2, 17, 21 (YacTb 1), 22, 71 (NyHKTHI "B",
"0") n 76 (4acTb 1) KoHcTUTyuum Poccuinckon ®epepaumm, n Bonpekn TpeboBaHusM ee cTaTbh 55 (4acTb 3)
NPUBOAUT K (haKTUYECKOMY OrpaHNYeHNI0 KOHCTUTYLIMOHHbIX NpaB Ha 3alMTy 4OCTOMHCTBA JIMYHOCTK, Ha
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cBoboay M NMNYHYIO HEMPUKOCHOBEHHOCTb.

6. Taknum 06pa3oM, oCnaprBaeMble NOJIOXKEHNS YaCTen TPETbeN - ceAbMol cTaTbl 109 B MX B3aUMOCBSA3M C
4yacTblo TpeTben cTaTbn 237 YK Poccunckon ®epepaumm B TOM Mepe, B KAKOW OHW B CAJTY
HeonpeneneHHOCTN NPaBOBOro PeryaMpoBaHns NpoaseHNs CPOKa CoaepXaHUs 06BUHAEMOro noa CTpaXkew
Ha Nepuo ero 03HaKOMJIeHMA C MaTepuanaMy BO3BPaLLEHHOr O MPOKYPOPY YroJIOBHOMO Aefa rnocse
yCTpaHeHWs NPenaTCTBUN ero pacCMOTPEHNS CYyAOM W 3aBepLUeHns HE0BX0AMMbIX As 3TOro
CNeacTBEHHbIX U UHbIX NpoLEecCyanbHbIX 4ENCTBUA MOPOXXAAOT BO3MOXKHOCTb HEOHO3HAYHOIO
TOJIKOBAHMWA U, C1Ie0BaTEe/IbHO, MPOU3BOJILHOIO NMPUMEHEHMNSA AaHHbIX CPOKOB, HE COOTBETCTBYIOT CTaTbsM
1 (vyacTtb 1), 2,17, 19 (4actn 1 1 2), 21 (vacTb 1), 22 n 55 (4acTb 3) KoHcTUTyuumn Poccunckon ®epepaumm.

CkavaHo Ha canTe «3akoHbl PO» — https://actrf.ru Ctp. 24 n3 24



