no Aeny 0 NPOBEPKEe KOHCTUTYLMOHHOCTU NOM0XKeHN YacTh 1 cTaTbn 110 ApbuTtparkHOro npoueccyasibHOro Kogekca
Poccunckon ®epepaunu, ctatel 5 n nyHkTa 3 ctaTtbm 137 GefepanbHOro 3akoHa "O HECOCTOATENBHOCTY
(6baHkpoTCTBE)" B CBA3M C Xanobamu rpaxxaaH U.E.Fannsmosoi n E.MN.Yepsskoson

Cratba 5. ®PepepanbHOro 3akoHa ot 26 okTabps 2002 ropga Ne
127-P3 "O HecocTOATENbLHOCTHU (DaHKpOTCTBE)" (mManee Takxe -
3aKoH 0 baHKpoTCcTBe) B NyHKTax 1 u 2 npeaycMaTpuBaeT, 4TO B
ero uensx, ecJiu MHoe UM He YCTAHOBJIEHO, NOo M TeKYLLUMHU
naate>Xxamum NOHMMAIOTCA A eHeXHble 00a3aTenbCTBa,
TpeboBaHuA O BbinsaTe BbIXOAHbIX NOCOOUM

KOHCTUTYLMOHHOCTb MPUBEAEHHBIX 3aKOHOMONOXEHNI B UX B3aMMOCBA3MN OCNAapnBaAETCA rpax 4aHKown
W.E.TannamoBoi B TOM YaCTU, B KaKOW OHW BbICTYNAlOT HOPMATUBHbLIM OCHOBaHUEM /15 pa3peLLeHns CyaoMm,
paccMaTpuBaloLWwnM feno o 6aHKPOTCTBE, BONpoca 06 o4epesHOCTM noraweHns TpeboBaHuii o
BO3MeLeHnn cyaebHbIX pacxonoB, MOHECEHHbIX iLaMu, yHacTytowmumn B o6ocobneHHOM criope no
TakoMy geny. CooTBETCTBEHHO, M3 YMCJla HOPM CTaTbU 5 3akoHa 0 6aHKPOTCTBE €0 haKTU4eCKHn
OCNapuBalOTCS TOJIbKO MYHKTbI 1 1 2.

B aHanorn4yHoM acnekTe rpakgaHka E.[1.4YepBsikoBa noasepraeT COMHEHMIO KOHCTUTYLUMOHHOCTb MyHKTa 3
cTaTbyn 137 3aKkoHa 0 BaHKpOTCTBE , COMIAaCHO KOTOPOMY TpeboBaHUS KPeaUTOPOB TpeThel 04epeamn no
BO3MeLleHNO YObITKOB B (hopMe ynyLLEeHHON BbIr0Abl, B3bICKAHWIO HEYCTOEK (LUTPadoB, MEHEN) N NHbIX
(DUHAHCOBLIX CAHKLWIA, B TOM YUC/Ie 3a HENCMOJIHEHNE AN HEHaAIeXallee NcnosHeHne 0643aHHOCTY No
ynnaTte oba3aTeNbHbIX MAaTEXEN, yYNThIBAOTCA OTAENbHO B peecTpe TpeboBaHWn KpeanTOpPOB 1
noasexxaT yA4OBJETBOPEHMIO MOC/e NoraweHnsa 0CHOBHON CYMMbl 3a40/KEHHOCTUN 1 MPUYUTAOLWMXCA
NMPOLEHTOB.

1.1. N.E.TannsMoBa ocrnapmBaeT TakXe KOHCTUTYLIMOHHOCTb pa3bsACHEHUS, LaHHOro B MyHKTe 18
noctaHoBseHus MneHyma Boicwero ApbutpaxHoro Cyna Poccuiickon ®enepaunn oT 22 uioHs 2012 roga Ne
35 "O HekoTOpbIX MpoLeccyasbHbIX BOMPOCax, CBA3aHHbIX C pacCMOTPeHueM gen o baHkpoTcTBe" (panee -
noctaHoBfeHne oT 22 uioHs 2012 roga Ne 35), 0 ToM, 4TO cynebHble pacxobl KpeanTopa v UHbIX NuL, B
NoJib3y KOTOPbIX 6bl1 NPUHAT CyaebHbIn akT no obocobneHHoMy cnopy B gesie 0 6aHKPOTCTBE, He ABAAIOTCS
TeKYLWMMN naTexamn 1 noanexaT yOoBJEeTBOPEHUIO MPUMEHNTENBbHO K NYHKTY 3 cTaTbk 137 3akoHa 0
6aHKPOTCTBE , MOCKOJIbKY BO3MELLEHNE TaKUX PaCX0[0B A0 YA0BNETBOPEHUS OCHOBHbLIX TpeboBaHMiA
KPeaNTOPOB HapyLlaeT UHTepPecCkl APYrnxX KPeouTopoB 1 NPUHLMI MPONOPLMOHANLHOCTU UX
ynosrieTBopeHus. O4HaKo KaK akTbl TOJIKOBaHUSA 3aKOHa Takue MoCTaHOBNEHUSA B CUJy CTaTbmn 125
KoHcTuTyumm Poccniickon depepaunn n ctatbh 3 ®efepasbHOr0 KOHCTUTYLIMOHHOMO 3akoHa "0
KoHcTuTyumnoHHom Cypne Poccuiickon ®egepaummn” He MOryT BbICTYNaTb CaMOCTOATENbHbLIM MPeaMeToOM
nposepkn KoHCcTUTyumoHHoro Cyaa Poccuinckon denepaunn (onpepeneHmna KoHcTutyumoHHoro Cyaa
Poccuinckon ®epepaumm ot 26 mapta 2020 roga Ne 785-0, oT 26 hepana 2021 roga Ne 343-0, o1 28
ceHTAbpsa 2021 roga Ne 2047-0, ot 31 mapTa 2022 roga Ne 769-0, o1 20 nionsa 2023 roga Ne 2122-0 u ap.).
Tem cambIM B 3TON YacTu xanoba W.E.FannsamoBon He MOXXeT BbITb NPU3HaHa NOABEAOMCTBEHHON
KoHcTuTtyumoHHomy Cyay Poccuinckon degepaumm, 4TO HE NPEnAaTCTBYET eMY y4eCTb CMbIC/T, KOTOPLIN
NpMAaeTCs NoJJ0XKEHNAM 3aKOHOB NPaBONPUMEHUTENBHOWN NPaKTUKOM, BKOYas NpuBeaeHHOe
pa3bsACHEHUe, NCXOAS M3 4acTu BTOPON CTaTbh 74 Toro e denepasibHOro KOHCTUTYLMOHHOIO 3aKoHa .
1.2. B nene o 6aHkpoTcTBe MNMAO "PockoMcHabbaHK" onpeneneHnem ApbuTtpaxxHoro cyaa Pecnybamnkm
balwkopTocTaH oT 4 despana 2021 rofa BpeMeHHON aAMUHUCTPaLMK OO/DKHMKA (B vLe
TeppuTopmansbHOro yuypexaeHumsa baHka Poccun) oTKasaHo B NPU3HaHUN HeOeNCTBUTENbHbIMY CAeNKaMu
psfa 6aHKOBCKMX onepaunin no nepedncaeHmto 6aHKoOM-00KHUKOM (apeHaaToOpoM) Ha cHeT
UHAMBMAYanbHoro npeanpuHumatens W.E.fannamoBon (apeHgoaaTens), OTKPbIThIA B TOM e baHKe,
LLEHE)XHbIX CPefCTB B Ka4yeCTBe MJaThbl Mo 4OroBOpPaM apeHbl HEXMIbIX noMeweHnin. Cya yCTaHOBUA
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OTCYTCTBME LOKa3aTeNbCTB TOr0, 4YTO LieHa B OroBOpax apeHabl U UHblE NX YCJI0BMSA CYLLECTBEHHO B
XYOLWYIO AN LO/MKHUKA CTOPOHY OTANYAANCh OT TeX, MPW KOTOPbIX B CPaBHUMbIX 06CTOATENbCTBAX
COBEPLUAOTCSA aHANIOrNYHbIE CAENKW, @ PaBHO A0Ka3aTebCTB HaNpaBAeHHOCTY CAEN0K Ha NPUYMHEHNE
Bpela KpeauTopam, oceegomaeHHocTy UN.E.FannsaMoBol 0 HENNaTeXeCnoCcobHOCTM [O/KHIKA 1 ee
ahpuanpoBaHHOCTM (3aMHTEPECOBAHHOCTM) NO OTHOLLEHUIO K HeMy. OnpefeneHune ocTaBneHo be3
N3MeHEHUsI MOCTaHOBAEHNAMU BoceMHaaLaToro apbutpa)kHoro anennsumMoHHoro cyna ot 1 uons 2021
rofa n Apbutpa)kHoro cya YpanbCKoro okpyra ot 29 okTa6ps 2021 roga.

OnpepeneHnem ApbutpaxkHoro cyna Pecnybnukn bawkopTocTaH oT 22 uions 2022 roga TpeboBaHme o
B3blCKaHuUW B nonb3y W.E.NannamoBon cyaebHbix pacxofoB, MOHECEHHbIX €10 B 3TOM 060C061eHHOM Crope,
npu3HaHo noanexawwmm ygosnetsopeHnto (150 000 pyb. Ha onnaTy ycnyr npeactasntens, 45 000 pyb6. Ha
onnaTy akcnepTu3bl 1 32 518,30 pyb. TPAHCMOPTHbLIX PACXOA0B) 3@ CHET KOHKYPCHOW MaCChl AOJIKHMKA B
cocTaBe TpeboBaHMIN KPeANTOPOB TPETLEN 0Yepean Nocse noraeHns 0CHOBHOM CYMMbl 3a40/KEHHOCTH,
B NOpsaKe, NpeayCMOTPEHHOM A5 BO3MELLEHNS YObITKOB B (hopMe YMNyLLEHHON BbIFrOAbl, B3bICKaHNA
HEYCTOEK N UHbIX (PMHAHCOBbLIX CaHKUMIA (MYHKT 3 cTaTbh 137 3akoHa o 6baHkpoTCcTBe ). OnNpeneneHune
ocTaBneHo 6e3 n3MeHeHNa NOCTaHOBIEHNAMM BoceMHaauaToro apbutpaxHoro aneansumnoHHoro cyaa ot
25 okTa6pa 2022 rona n ApbuTpa)kHoro cyfa Ypanbckoro okpyra ot 20 sHBapsa 2023 roaa, a Cyabs
BepxosHoro Cyna Poccuinckon ®epepaumm onpegenerHvem ot 30 asrycta 2023 rofa oTkasan
N.E.FannamoBol B BOCCTAHOB/IEHNMN CPOKa Ha Nodayy KacCaLMOHHOW »asiobbl.

1.3. B pene o 6aHkpoTcTBe OO0 "KomMepyeckuin 6aHK "AgMupanTtenckuin" onpegeneHuneMm ApbrutpaxkHoro
cyna ropona MockBbl 0T 7 okTs16ps 2019 rofna ynoBnaeTBOpeHbl TPeboBaHNS KOHKYPCHOMO YNpaBsioLEero
LOJDKHUKA (rocyaapCTBEHHOM Koprnopauun "AreHTCTBO Mo CTPaxoBaHWIO BKa4oB"), B TOM Yucne
TpeboBaHve 0 B3bICKaHUM B CONUAAPHOM nopsaake C rpaxkaaH K. (B pa3Hble nepnofbl - npeacenatens
npasneHnsa baHkKa u YneHa npasnexHns), M. (npusHaHHon beHednumnapom baHKa - NULOM,
KOHTPOMMPOBABLLMM Y4aCTHUKOB AOJKHMKA, U 3aHMMaBLLEN B pa3HoOe BpeMs LO/KHOCTM YJieHa CoBeTa
AnpekTopoB 6aHKa 1 NpeacenaTens ero npaenexHus) n E.N.YepeskoBoi (B nepnos CoBepLUEHNS
BMEHSIEMbIX OENCTBUI - YeHa npaBfieHns 6aHKa) yObITKOB, MPUYNMHEHHBIX AO/MKHUKY, B YaCTHOCTU B CBA3N
c ogobpeHnemM OT ero MMEeH” 1 COBEPLLEHNEM CAEN0K MO NPeAOoCTaBAEHNIO PAdY AL, 3aBe40MO
HeBO3BPaTHbIX KpeanToB. OTMeHsA onpeaeneHune, 1eBaTbii apbuTparkHbIA anennsuMOHHbIN CY L He
yCTaHOBW OCHOBaHWUA Ana npmenedverHns E.N.YepBakoBon K rpax4aHCKO-MPaBOBON OTBETCTBEHHOCTU
(mocTaHoBneHwne oT 28 aBrycta 2020 roga), ¢ 4em cornacuncs ApbutpakHolin cyn MoCKOBCKOro okpyra
(nocTaHoBneHue oT 2 hespans 2021 roga).

MoHeceHHble E.M.YepBakoBol B 3ToM 06ocobneHHoM criope cyaebHble pacxoabl (1 531 208,93 pyb6. Ha
onnaTy ycnyr npeactasutens, 3800 py6. Ha onnaTy ycayr HoTapuyca no obecneyeHnto 4oKa3aTeNbCTB U
4364,86 py6. Ha NOYTOBbLIE PAaCcX0/bl) B3blCKaHbI B €€ Nonb3y C 4O/KHMKa onpeaenieHnemM ApbuTpakHoro
cyna ropona Mocksbl 0T 23 aBrycta 2021 roga v npyM3HaHbl NO4J1eXXallnMmM BO3MELLEHMUIO B NMOpsaake
oYepenHoCTH, NPefyCMOTPEHHOW NYHKTOM 3 cTaTbk 137 3akoHa 0 6aHKpoTCTBe . OnpefeneHne oCcTaBieHo
CyZaMW BbILLECTOALLMX MHCTaHLNA 6e3 n3MeHeHns (NOCTaHOBNEHUS [1eBATOro apbuTtpakHoro
anennsunoHHoro cyaa ot 1 nekabpsa 2021 roga n ApbutparkHoro cyfia MocKoBCKOro okpyra ot 16 mapTta
2022 ropa). OnpepeneHnem cyabmh BepxosHoro Cypa Poccuinckon ®egepaumm oT 7 utoHa 2022 roga
E.M.YepBsikoBOW 0TKa3aHO B Nepefaye KacCaLMOHHOMN xasobbl 414 pacCMOTpeHMs B cyaebHOM 3aceaaHunm
CynebHoln Konneruny no 3KOHOMUYECKMM CropaM LaHHOro cyaa, a NMMcbMoM 3aMecTuTens Npeacenatens
BepxosHoro Cyaa Poccuinckon ®epepaumm ot 18 aBrycta 2022 rona oHa yBeaomseHa 06 oTCyTCTBUK
OCHOBAHWI 4S9 HECOrnacus ¢ Ha3BaHHbLIM ONpefeieHNeEM.

1.4. Tlo MHEHWIO 3aABMTENEN, OCNAPNBAEMbIE NMOJIOXKEHUSA C YH4€TOM TOJIKOBaHWS, NPUAABAEMOr0 UM
cynebHon npakTukon, npotnsopedaT KoHCTUTYuumn Poccuinckon ®epepaumm, B YaCTHOCTU ee cTaTbsM 19 n
46, NOCKOJIbKY MO3BOJIAIOT CylaM BOMPEKN AeCTBUTENIbHOMY CMbIC/TY 3aKOHa He 0THOCUTL TpeboBaHUs o
BO3MeLLeHNN CyaebHbIX paCX0[0B rpaXkaaH, KoTopble Oblv BbIHYXXAEHbI y4acTBOBaThL B CyAebHOM cnope
LANS 3aUThl CBOUX NpaB 0T He0BOCHOBaHHbLIX TpeboBaHUN 1L, AEANCTBYIOWNX OT UMEHN AOJKHWKA B Aefe
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0 6aHKPOTCTBE, K TpeboBaHMAM MO TEKYLLMM NaaTeXaM, ONpeaenss Takyl 04epedHOCTb KX
YyOOBNETBOPEHUS, KOTOPAs CYLLECTBEHHO CHMKAET BEPOSATHOCTb BO3MELLEHNS CyAebHbIX pacXo4oB U
CTaBWUT KpeamTopa no CooTBETCTBYOLWEMY TpeboBaHMO B HEpaBHOE MOJI0)KEHME MO CPABHEHUIO C MHLIMU
KaTeropmamMu KpeauTopos AOJHKHUKA.

Bonpockl 06 oueHke 0TAe/IbHLIX HOPM, OCMapuBaEeMbIX B HAaCTOALLEM Aefie, B CXOXXMX MPaBOBbIX CUTYaLUsAX
paHee cTaBuanch nepel KoHCTUTYumoHHbIM CynoM Poccuiickon ®enepauun B xanobax, KoTopble bbiin
NpuM3HaHbl He NoAjexxalmnumMm pacCMOTPEHMIO B TOM Y1C/1e BBUAY TOr0, YTO paspeLleHme cofep)KaBLumnxcs B
HUX N agpecoBaHHbIX KoHCTUTyumoHHoMy Cyay Poccuinckon ®enepaunm TpeboBaHMn, CBA3aHHbIX C
NPOBEPKON NPaBWIbHOCTU BbIBOpa CyAOM NPUMEHNMbIX B KOHKPETHOM [ene HOPM, UX Ka3yaJibHOro
TONKOBaHWA 1 NPUMEHEHWS, HEe BXOAUT B NOJIHOMOYMSA KoHCTUTYLUMOHHOro Cyaa Poccuinckon depepauum
(onpeneneHus ot 26 anpens 2016 roga Ne 804-0, oT 25 okTa6psa 2016 roga Ne 2326-0, oT 25 AHBaps 2018
roga Ne 93-O v oT 29 ceHTs6pa 2022 roga Ne 2289-0). Hanuyme Taknx pelleHnin He npenaTcTByeT -
Yy4UTbIBasA, KPOME MPOYEro, nocneanytolee pa3Butme cyaebHom NpakTUKM - MPUHATUIO »Kanob
WN.E.Tannamoson n E.lMN.YepBsKoBOM K pacCMOTPeHMt0 KOHCTUTYUMOHHBIM CyioM Poccuinckon denepaLmu.
1.5. B yactn 1 ctatbu 110 AMNK Poccuinckon ®epepaunm obo3HayveH obwmin nogxon K pacnpeneneHnto
CcynebHbIX pacxo[0B MeXAy MuamMu, y4acTByowmmn B gene. OH COCTOMT B MX BO3MELLEHWNMN NMOHECLIEMY WX
MLy 3a CYET AuLa, He B N0Jb3y KOTOPOro NPUHAT UTOroBbIN CyaebHbIn akT. ITo obecneyunsaeT
MOJIHOLIEHHY}0 peann3aLmio KOHCTUTYLMOHHOMO NpaBa Ha CyaebHylo 3alinTy, Ybs HeOTbeMIeMas 4acTb -
rapaHTUN BO3MeELLEeHNS NOHECEHHbIX NPY PAacCMOTPEHUM [lefla PacXoLoB JiMLy, KOTOPOe 3asaBuJI0
npaBoMepHble TpeboBaHMA B CyA UK K KOTOPOMY Bblnn npeabsBieHbl TpeboBaHMs, NPU3HaHHbIE CYOM
HeobocHOBaHHbIMW. Mpnyem B fene U.E.FannsamoBon cynebHble pacxoabl BO3NOXKEHbI HA AO/DKHUKA, YbM
TpebosaHusa B 060cobneHHOM criope ¢ Hell He Bblv yA0BAETBOPEHbI. BONpockl e o4epeaHOCTH
BO3MeLLeHNa cyaebHbiX pacxonoB B Aene 0 6aHKPOTCTBE AaHHOE 3aKOHOMOJIOXKEHNE HE PernaMeHTupyeT.
CoOTBETCTBEHHO, B 4aCTK ero ocrnap1MBaHnsa NPoU3BOACTBO MO HACTOALWEMY Aefy NOANEXUT NpekpaLleHno
Ha OCHOBaHWUW 4YaCTW NEPBON CTaTbh 68 PenepanbHOro KOHCTUTYLIMOHHOIO 3akoHa "O KOHCTUTYLMOHHOM
Cyne Poccunckon ®egepaumm” , 410, 04HaKO, He NpenaTcTByeT KoHCTUTyumnoHHomy Cyay Poccumnckon
depnepalmm NPUHATL BO BHUMaHWE AaHHOE 3aKOHOMOJI0XKEHNE MPW OLEHKE NHbBIX OCNMapBaeMbIX HOPM B
CUCTEMe AENCTBYHIOLLErO NPABOBOr0 PEryanpoBaHuns, Kak Toro TpebyeTt 4acTb BTOpas CTaTbn 74
Ha3BaHHOro ®efepasibHOro KOHCTUTYLMOHHOIO 3aK0Ha .

1.6. Takum obpa3om, c yyeTom TpeboBaHuUin cTaTen 36, 74, 96 n 97 GenepanbHOro KOHCTUTYLIMOHHOMO
3akoHa "O KoHcTuTyumoHHoM Cyne Poccuinckon ®epepaumn” npeaMeToM pacCMOTPEHNS
KoHcTuTtyumoHHoro Cyaa Poccunckon ®epepaunm no HacTOSAWEMY AeNy ABASIOTCSA B3aMMOCBA3aHHbIE
MONOXKEHUS MYHKTOB 1 1 2 cTaTbh 5 1 NyHKTa 3 cTaTby 137 3akoHa 0 6aHKPOTCTBE B TON MEpe, B KaKoWi
OHU - C Y4eTOM CMbIC/a, MpUAaBaemMoro um cyaebHon npakTUKON, - Ciy>XaT HOPMaTUBHbLIM OCHOBaHMEM NS
pa3peLlueHns apbuTpaxKHbIM Cy40M BOMPOCOB, KAaCaloWwmMXCs 04epejHOCTU BO3MELLEHNS 3@ CHET A0/DKHUKA
cyZLebHbIX pacxo4oB MLy, B N0/b3y KOTOPOro 3aBepLUMIoCk paccMoTpeHue obocobneHHoro crnopa ¢
LOJDKHUKOM B fiefie 0 6aHKPOTCTBE IOpMANYECKOro anLa.

2. Mpu3HaBas 4YenoBeka, ero npaea 1 cBo6OAbI BbICLLEN LLIEHHOCTbLIO, ONPeAeNsioLLen CMbIC/, COAEPXKAHNE U
npyMeHeHne 3akoHoB, KoHCTUTyuma Poccunckon ®efepaumm rapaHTMpyeT NpaBo Ha cyaebHyio 3awmTy,
BKJII04ast BO3MOXHOCTb Ha OCHOBE PaBEHCTBa BCEX MEpes 3aKOHOM M CyoM 06)kafioBaTh B CyfebHOM
nopsifike pelleHuns, AencTema n besgencTsme opraHoB roCyfapCTBEHHOW BAACTW, OPraHOB MECTHOro
camoynpaBfieHuns, obLecTBeHHbIX 00 beAUHEHNIA U JOMXKHOCTHBIX AnL, (CTaTbh 2 1 18; cTaTha 19, YacTb 1;
CTaTba 46, 4acTu 1 1 2). Ha 3akoHofaTens Bo3naraetcs 0643aHHOCTb CO34aTh MOMHOLEHHbIA MEXaHN3M
peanunsauny npasa Ha CyaebHyio 3alnTy, MOCKObKY OHO, Kak 3TO BbiITEKAET N3 CTaTbh 46 KOHCTUTYyUMM
Poccuiickon ®epepalimm, BOBCE HE 03HAYAET HANYNS Y FPaXKAaHWHA BO3MOXXHOCTYM BbibOpa Mo CBOEMY
yCMoTpeHuto Ntobbix cnocobos 1 npoueayp cyaebHoM 3aWwmThl, KOTOpPble COrnacHo cTaTbe 71 (MyHKT "0")
KoHCTuTyumm Poccuinckon ®epepaumm OOMKHbI onpeaenatbcs denepaibHbiMy 3aKOHaMK C YHETOM
0CoBeHHOCTEN OTAEeNbHbIX KAaTEropuin gesn. 3To B NOAHON Mepe OTHOCUTCS K TaKOMY CyLLLEeCTBEHHOMY
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3N1eMeHTy obecrneyeHns NocpenCcTBOM CyAebHON 3alUNThl BOCCTAHOBIEHUS HAPYLUEHHbIX UK OCMOPEHHbIX
npaB., Kak NOPAA0K pacnpefeneHns Mmexxay y4acTeyowumu B cyaebHom pasbrpaTenscTee nmuamMm
cynebHbIX pacxooB, peryimpoBaHne KOTOPOro A0/KHO BbiTb OPUEHTUPOBAHO Ha MAaKCMMaJbHYIO 3aLLnUTy
NHTEepeCcoB 3aaBnstoLLero 060CHOBaHHbIe TpebOBaHMSA NN BO3PAXKEHUS NNLLA, YbW MPaBa HapyLUeHb
0TBETYMKOM MO0 NOCTaB/IeHbl N0 Yrpo3y HapyLleHWs NpeabsaBieHUeM K HeMy UCTLOM BecnoyYBeHHbIX
nputa3aHuin (noctaHosseHna KoHcTutyumoHHoro Cyaa Poccunckon ®epepaunm ot 11 uiond 2017 roga Ne
20-M, oT 21 aHBapsa 2019 roga Ne 6- wn gp.).

2.1. ObpalLasch K NpaBuaam pacnpeneneHmns cynebHboix pacxogoB MeXAay vuamu, y4acTBYOWMMN B fene,
KaK 3TV NpaBuia onpeneneHsl npoueccyasbHbiM 3aKOHOM, KOHCTUTYUWOHHBIN Cy g Poccuinckon depepaunm
cthopmynnpoBan caenytoline npaBoBble No3mumm (noctaHosaeHus ot 11 uona 2017 roga Ne 20-1, ot 21
AaHBaps 2019 roga Ne 6-M, o1 28 anpensa 2020 roga Ne 21-M, oT 28 okTa6psa 2021 ropa Ne 46-M n ot 10
AHBaps 2023 roga Ne 1-M).

Mpu3HaHWe NpaBa Ha NPUCYXXAeHne cyaebHbIX pacxoaoB 3a NINLLOM (CTOPOHOW), B MOAb3Y KOTOPOro
COCTOANOCH cynebHoe pelleHmne, 0TBEYaEeT MPUHLMUMY NOAHOTHLI CyAebHOM 3auThl, MOCKONALKY NPU3BaHO
BOCMOJIHUTL ANLY, YbM NPaBa HapyLleHbl, BHOBb BO3HMKLUME 1 HE 0BYCNI0BAEHHbIE AEeATENIbHOCTHIO CaMOro
3TOr0 LA NOTepU, KOTOPLIE OHO A0KHO BbII0 MOHECTW AN BOCCTAHOBIEHNS CBOWMX MPaB B CBA3N C
HeobXx04MMOCTbI0 COBEPLUEHUS AeNCTBUN, CONPSXXEHHbIX C BO3byxaeHnem cyaebHoro pasbupatensctea u
Yy4acTMEM B HEM.

Kputepnem npucyxaeHuns cyaebHbix pacxo4oB ABASETCA BbIBOA CyAa O NPaBOMEPHOCTY MK
HernpaBOMEPHOCTM 3a8BIEHHOI0 MCTLOM TpeboBaHmA. [laHHbIA BbIBOL, B CBOK O4epenb, HEMOCPEeACTBEHHO
CBSA3aH C COAEPKALLMMCA B PE30/IIOTUBHON YacTu CyAebHOro pelieHns BbIBOAOM O TOM, MOLNIEXUT NN UCK
yLOBIETBOPEHMIO, MOCKOJIbKY TOJIbKO YA0BNETBOPEHNe CyaoM TpeboBaHNA NoATBEPXKLAaeT NpaBoOMEpPHOCTb
NPVHYANTENLHOW peannsaLmm ero Yepes cy 1 BJie4eT BOCCTaHOB/IEHNE HapYLLEHHbIX MpaB 1 cBobof, 4To
1 NPUBOAUT K HEOBX0AMMOCTU BO3MeLLeHNa CyaebHbix pacxofoB. B cnyvyae 4aCTUYHOrO YA0BIETBOPEHNS
NCKa 1 UCTEL, 1 OTBETYMK B LieSIAX BOCCTaHOB/IEHUS HAapYLLEHHbIX NpaB 1 cBobof Bnpase TpeboBaTb
nNpucy>XaeHns cyaebHblX pacxo4oB, MOHECEHHbLIX MO MPUYMHE y4acTna B cyaebHom pasbupaTenscTse, HO
TOJIbKO B 4acCTu, MPOMNOPLMOHaNbHON COOTBETCTBEHHO MM 06beMY yA0BNETBOPEHHbIX Cya0M TpeboBaHUn
ncTua, nnn obbemy TpeboBaHM MCTLE, B YA0BAETBOPEHUN KOTOPLIX BbII0 0TKa3aHo.

/13 KOHCTUTYLMOHHBIX HOPM, ONpefensiowmx MexaHu3m peasmsaLmm npasa Ha cyaebHyto 3awuTy, BO
B3aMMOCBS3M C NOAX0AaMu, COXKUBLUMMMNCSA B NpakTuke KoHcTuTyumnoHHoro Cyna Poccunckon ®egepauum
1 DOKTPUHE NpoLecCyanbHOro Npasa, He BblITeKaeT HECOBMECTUMOCTb YHNBEPCAJIbHOMO XapakTepa
NPVHUMNA NPUCYXXAEHNS CyAebHbIX pacX040B JIMLY, B Ybl0 MOJb3Y COCTOANOCH CyaebHOe pelleHmne, € Tow
UM NHOM andepeHumaLmen NpaBna X pacnpeneneHns, KoTopble MOryT UMETb CneunduKky B
3aBUCUMOCTY OT 06BEKTUBHBLIX 0COBeHHOCTeN cyaebHbix npoLefyp U MaTepuanbHbIX MPaBOOTHOLLEHUN,
Niexallumx B OCHOBe 3Tux npouenyp. AuddepeHumnauns npaBoBoro peryanpoBaHus pacnpeneneHuns
cyZLebHbIX pacxo40B B 3aBMCMMOCTY OT KaTeropum Aena, B TOM Yncie C y4eToM 0COBEeHHOCTEN 3aABAEeHHbIX
TpeboBaHuin, caMa No cebe He MOXXET PacLLEHNBATLCA KaK OTCTYMNJIEHNE OT KOHCTUTYLIMOHHBIX MPUHLMMOB
NpaBoCyAMs, NOCKOJIbKY HeEOBX0ANMMOCTL pacnpeneneHmns cyaebHblx pacxonos o6ycnosneHa He CyaebHbiM
aKTOM KaK TaKOBbIM, @ YCTaHOBJIEHHbLIM MO UTOram cyaebHoro pasbupaTensCTBa BbIHYXAEHHbIM
XapaKTepoM 3aTpaT, MOHECEHHbIX JINLOM, 3aMHTEPECOBaHHbLIM B BO3BPALLEHNN K HOPMAJIbHOMY PeXMMY
NoNAb30BaHMS CBOMMMW MpaBaMun, KOTopble Bbian 0CNopeHbl K HapyLleHbl. Ho B ntoboM cinyyae Takas
anddepeHLmMaLns He MOXXET HbITb MPOM3BOJILHON U AO/KHA OCHOBLIBATHCS Ha 3aKOHE.

2.2. MIHCTUTYT 6aHKPOTCTBA, Kak He pa3 yka3sbiBan KoHCTuTyumoHHbIn Cya Poccuniickon depeparmm,
npn3BaH obecneynBaTb GanaHC NPaB U 3aKOHHLIX MHTEPECOB JINL, Y4aCTBYOLWMUX B Aese 0 6aHKPOTCTBE,
NPUTOM YTO NX MHTEPECHI Pa3NYHbl U 3a4acTyl0 AMaMeTpasbHO MPOTUBOMOIOXKHbI (MOCTaHOBAEHMS OT 19
nekabps 2005 roga Ne 12-11, o1 18 Hoabps 2019 roga Ne 36-1, o1 3 dpeBpans 2022 roga Ne 5-Mu ap.).
3aKoH 0 6aHKPOTCTBE NPefyCMaTPUBAET Mepbl, NPM3BaHHbIE MPeAOTBPaTUTb 6aHKPOTCTBO M BOCCTAHOBUTb
naaTexecnocobHOCTb LO/MKHUKA, @ MPW ero Npu3HaHMM 6aHKPOTOM - CO34aTb YC/I0BUSA AN1A CNpaBeL/IMBOro
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obecrneyeHns IKOHOMUYECKUX N IOPUANYECKNX MHTEPECOB PeasibHbIX 1 MOTEHLMabHbLIX KpeanTopos. To,
YTO npaBa TpeboBaHUS 1 3aKOHHbIE NHTEPECHI KPeANTOPOB B paMKax KOHKYPCHOIro Npon3BoAcCTBa B
npouenype 6aHKpPOTCTBa MNOAJIEXAT 3aLLMTe B COOTBETCTBMM CO CTaTben 35 KOHCTUTYLMM Poccminckon
defepaunm, He 03HaYaeT, YTO pa3Mep NOJTYYEHHOrO0 BCEMM KpeanTopamMu B AaHHON npoueaype byner
paBeH 1 flaxke CONOCTaBMM C pa3MepoM ux TpebosaHmin. Ee Havyano CBA3aHO MMEHHO C HEXBATKOMN pecypcos
A1 pacyeToB C KpeauTopamm, 1 Ha MOHUMAHUW OrPaHNYEHHOCTY 3TUX PECYPCOB OCHOBAaH BECb MEXaHMN3M
HecocToATeNbHOCTU. CneumnanbHbln PEXUM NpeabsaBaeHns B apbuTpaXKHOM Cye MMYLLECTBEHHbIX
TpeboBaHWI K LO/DKHUKY, HE OOMYyCKas UX yA0BJAETBOPEHNS B UHANBUAYAbHOM NOPSAKE, MNO3BONSET
COXPaHATb OnpefeneHHOCTb 06beMa ero nMyLLEeCTBa B TeHeHWe BCel npoueaypbl 6aHKpoTCTBa, CO3aaeT
HeobxoamnMble YCIOBMSA KaK ON5 NPUHATUS Mep K NPeoao/IeHNIO HEMIATEXEeCNOoCOBHOCTN AO/MKHMKA, TakK U
ANa Hanbonee NONHOMO yAOBNETBOPEHNS TPeOOBaHNIN KPeaANTOPOB, B TOM YMC/e KOrAa UMYLLEeCTBa
HeJOCTaTO4YHO /15 CNpaBed/IMBOro pacrnpefeneHns Mexay kpegutopamu. MNpu 3ToM pellaeTcs 3agada
NPOMNOPLNOHANLHOIrO pacnpeaeneHns Cpean HUX KOHKYPCHOM Macchl (MocTaHoBAeHNs OT 12 mapTa 2001
roga Ne 4-1, o1 31 aHBaps 2011 roga Ne 1-, oT 18 Masa 2015 roga Ne 10-M v ap.).

C yyeToM uenemn HCTUTyTa 6aHKPOTCTBa 3aKoHOAaTe b OnpeAenseT o4epeaHOCTb Y40BETBOPEHUS
TpeboBaHWI TeX NN UHbIX KaTETOPWIA KPEAUTOPOB, YTO COCTABJIAAET /IEMEHT SKOHOMUYECKON NONUTUKMN,
BbipaboTKa KOTOPOM BXOAUT B €ro komneTteHuuto (MocTtaHoBaeHne oT 22 nona 2002 roga Ne 14-1;
onpenenenHns ot 3 okTabpsa 2002 roga Ne 231-0, o1 17 uions 2007 roga Ne 546-0-0O n gp.). OaHako,
cTpemsacs obecneydnTb HanaHc NpaB 1 3aKOHHbLIX MHTEPECOB KPeaNTOPOB, 3aKOHOAaTENb HE MOXET
onpeLensdTb 04epenHOCTb UX TpeboBaHWA MPOU3BOJILHO, B MPOTUBOPEYNN C KOHCTUTYLMOHHBIMI
npeanucaHnaMm n SOJHKEH onNnpaTbCs Ha KOHCTUTYLMOHHbLIE KPUTEPUN AONMYCTUMOCTI OFpaHNYeHns nNpas
(MocTaHoBneHue oT 1 eBpans 2022 roga Ne 4-M ), He oTCTynas OT NPUHLMMNAa paBeHCTBa. BMecTe ¢ Tem
cobnoeHne JaHHOro NPUHLKMNA He 03HaYaeT NPefoCTaBAEHNS IMLAM, OTHOCALWMMCS K Pa3HbIM
KaTeropusaMm, 04MHaKOBbIX FrapaHTWIA, HO AOMYCKAET pas3nyns, ecan Takme pa3nnymsa 06beKTUBHO
onpasAaHHbI 1 NpecneayT KOHCTUTYLUNOHHO 3HaYUMble LieNin, a UCNoJib3yeMble AN 4OCTMIXKEHMNSA 3TUX
Lenen npaBoBbLle CPeCTBa COpa3MepHbl UM (MOCTaHOBNEeHNA OT 16 nioHa 2006 roga Ne 7-M, oT 25 okTa6ps
2016 roga Ne 21-Mwn gp.).

3. MyHKT 1 cTaTby 134 3akoHa 0 6aHKPOTCTBE YCTaHABAMBAET, YTO BHE OYEPEAM 3a CHET KOHKYPCHOW
MacCbl NoratlatTcsa TpeboBaHNA KpeaMTOPOB MO TEKYLLUM MaTe)xaM NpenMyLLecTBeHHO nepes
KpeanTopamu, TpeboBaHMSA KOTOPbLIX BO3HWKIW A0 NPUHATKSA 3a8BNEHNS O MPU3HAHUN LO/HKHUKA
6aHkpoToM. CornacHo NyHKTY 2 TOW )Ke CTaTbW B NEPBYIO 04epelb YA0BAeTBOpAOTCA TpeboBaHMs no
TEKYLUM naaTexaM, CBA3aHHbIM C cyaebHbIMU pacxogamm no aeny o 6aHKpPOTCTBE, BbIMIaTOMN
BO3HarpaaeHus apbutpa)kHoMy ynpaBAsioLLEMY, B3bICKAHUEM 3340/ PKEHHOCTM MO BbiNJaTe
BO3HarpakaeHus amuam, UCnosHABLWNM 0653aHHOCTY apbuTpa)kHOro ynpaBasioLLero B gene o
HaHKpoTCTBE, TPeOOBAHNS MO TEKYLMM MNIaTeXaM, CBA3aHHbIM C OMIaTON AEeSTENbHOCTY L,
npvBAEYEHNE KOTOPbIX apbUTparkHbIM YMPaBAAOLWUM A8 UCMOAHEHNS BO3/I0XKEHHbIX Ha HEro
obs3aHHOCTEN B Aenie 0 6aHKpPOTCTBE SBNIAETCA 0653aTeNbHbIM, B TOM YACJIE C B3bICKAHWEM
3aL0/DKEHHOCTU MO onnaTe AeATEeNbHOCTY 3TUX ML, BO BTOPYIO ovepeab - TpebosaHma 06 onnate Tpyaa
nuny, paboTatowmx nam paboTtasunx (Nocne gaTbl NPUHATUSA 3a8BAEHNSA O NPU3HaHUKM BaHKPOTOM) No
TPYAOBOMY L0OroBopy, TPpeboBaHMUS 0 BbiMJIaTe BbIXOAHbIX MOCOBWIA; B TPETbIO oYepeab - TpeboBaHus 06
onsiaTe AeATeNbHOCTU AnL, NpUBAeYeHHbIX apbnuTpaXKHbIM ynpaBasiowmm aa obecnevyeHns UCNOMHEHNS
BO3JIOXKEHHbIX Ha Hero obs3aHHOCTEN B Aenie 0 6aHKPOTCTBE, B TOM YMC/E O B3bICKaHUM 3a40/KEHHOCTMN MO
onsiaTe AeATeNbHOCTU 3TUX NIULL; B YETBEPTYIO 04epeab - TpeboBaHUS MO 3KCMyaTaUMOHHbIM MaaTexaMm n
B MATYIO - MO UHbIM TEKYLLMM MaaTexam.

Kak nogyepkmean KOHCTUTYUMOHHbIN Cyg Poccunckon ®epepaunmn, 3aKkoHo4aTeSb - B CUY BO3JI0XKEHHbIX
Ha Hero ANCKPELMNOHHBLIX MOJIHOMOYMIA, NPUHNMAsa BO BHUMAHNE XapaKTep 1 NpaBOBY0 NPUPOAY TEKYLLMX
nnaTexen, a paBHO TO, 4TO TPebOBaHNA KPEAUTOPOB MO TEKYLLUM MaTeXaM He NoLNIeXaT BKIOYEHWIO B
peecTp TpeboBaHMIN KPEANTOPOB N KPEANTOPbLI MO TEKYLLMM NaaTexxaM Npu NpoBeneHnn
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COOTBETCTBYHOLLMX MPOLIEAYP HE MPU3HAIOTCS ANLLAMK, Y4aCTBYOLWMMM B Aefe 0 6aHKPOTCTBE (MYHKT 2
CTaTbk 5 3akoHa 0 6aHKPOTCTBE ), - BNpaBe onpeaennTb 04epPeaHOCTb YA0BAETBOPEHNSA TpeboBaHNiA
KPeAMTOPOB MO TEKYLWUM MaaTe)xaM, OTANYHY0 OT TpeboBaHMIN UHbIX KpeauTopoBs. MpropuTeT NoraweHns
TeKYLUX NaaTexen B HEManon CTeneHn obycnoBfeH OTHECEHWEM K HUM TeX pacxoa0B, KOTOpbIE
obecneymBaloT CaMy BO3MOXXHOCTb 3aBEPLUEHNS KOHKYPCHOIO NPOM3BOACTBA, AOCTMIKEHMNA LieNnen 3Ton
npoueaypbl 1 pacyeTa C KOHKYPCHbIMUK KpeauTopamu (noctaHoBseHmsa oT 1 dhespand 2022 roga Ne 4-1 n oT
31 mas 2023 roga Ne 28-11 ).

B oTHOLWeEHNN Xe TpeboBaHNi, BKIOYEHHbLIX B peecTp TpeboBaHMI KpeAUTOPOB, NpeayCcMOTPEHa
cnepyloLlas o4epeaHOCTb YA0BNETBOPEHUS: B MEPBYIO 04epeab NPOU3BOAATCA pacyeThl No TpeboBaHMAM
rpakaaH, nepes KOTOpPbIMU AOJKHUK HECET OTBETCTBEHHOCTb 3a MPUYMHEHMNE Bpeda XXU3HW UK
3[0POBbIO, MYTEM KanuTanusauum COOTBETCTBYIOLLMX MOBPEMEHHLIX MAaTeXewW, a TakXKe pacyeTbl M0 UHbIM
YCTaHOBJ/IEHHbIM 3aKOHOM 0 HaHKpOTCTBE TpeboBaHMAM; BO BTOPYIO O4epeb - pacyeThbl Mo BbinaaTe
BbIXOAHbIX MOocobuii 1 (nnm) onnaTe TpyAaa iy, paboTaowmx niym paboTaBwmnx no TpyLoBOMY AOrOBOPY, U
Mo BbINaaTe BO3Harpa)AeHni aBTopaM pe3y ibTaToOB UHTENNEKTYabHON AEATENbHOCTU; B TPETbIO
ovYepefdb - pacyeTbl C APYrMMU KPeanTopammn, B TOM YUCSIE KpeamTopaMy no HeTTo-0653aTenbcTBaM (MyHKT
4 cTaTbk 134 3akoHa 0 6aHKPOTCTBE ). KOHKPeTU3npys NopsiioK yaoBIeTBOpeHUs TpeboBaHW
KpeamTopoB TpeTben ovepenun, ctatbhsd 137 3akoHa 0 6aHKPOTCTBE NpeaycMaTpmMBaeT B MyHKTE 3, 4TO
Takune TpeboBaHUS NO BO3MELLEHMNIO YOLITKOB B hOpMe YMYLEHHOW BbIFOAbl, B3bICKAHNIO HEYCTOEK U NHbIX
(PUHAHCOBLIX CAaHKLWIA, B TOM YUC/E 3@ HEUCMONHEHWE MW HEHaAieXalllee UCNoJIHEHUe 0653aHHOCTY Mo
ynnaTe obs3aTesnbHbIX NaTEXEN, YH4MThIBAOTCA OTAENLHO B peecTpe TpeboBaHNn KpeanTopoB 1
noasexaT yAOBJIETBOPEHMIO MOC/IE MOraweHns OCHOBHOM CYMMbI 3@ 0/IKEHHOCTU 1 MPUYUTAOLWMNXCA
MpoLeHToB. 9TUM obecneymnBaloTca y4eT NPON3BOAHOMO XapakKTepa OTAe bHbIX TpeboBaHW KPeaANTOPOB 1
yC0BUS 4S9 CNpaBeannBoro pacnpeneneHns KOHKYPCHOM MacChl cpeaun KpeamTopoB TpeThben ovepean.
Cama no cebe o4epeHOCTb YA0OBNETBOPEHUS TpeboBaHNN OTPaXXaeT UX 06BbEKTUBHYIO CReLnUKy 1
NPOAMKTOBaHa HeobXxoaANMOCTbI0 BanaHCca NpaB 1 3aKOHHbIX MHTEPECOB COOTBETCTBYIOLUX KaTEropuii
KpeanTopos. C y4eTOM AaHHOI0 perynampoBaHus, coobpasytowerocs C LefsaMm MHCTUTYTa 6aHKpOTCTBa,
noasie)xaT pa3peLleHmnto U BOMPOChl 0 cyAebHbIX pacxodax, MOHECEHHbIX NLAaMK, y4acTBYIOLWNMNA B
060cobneHHbIX cnopax no aeny o 6aHKpoTCTBE.

3.1. K 4yncny ocHOoBHbIX 060C06MEHHLIX CMIOPOB, YNOMSAHYTbIX B 3aKoHe 0 BaHKPOTCTBE , OTHOCATCS CMOPbI
Mo PacCMOTPEHMIO: 060CHOBAHHOCTW 3adBEHNS 0 MPU3HAHMKN AOJHKHMKA BaHKPOTOM (CTaTba 48);
TpeboBaHWI KPeaANTOPOB K AO/DKHUKY (B YacTHOCTK, cTaTby 71 1 100); 3asBNeHMIN, X0AaTalNCTB 1 »Kasiob
(cTaTbsa 60); 3aaBeHUn 06 ocnapuBaHUKM CAENOK A0/KHUKA (rnaBa lll 1) n o npruBneyeHun
KOHTPOIMPYIOLWLMX OOJKHMKA UL, K OTBETCTBEHHOCTU (rnaBa lll 2 ); BonpocoB, CBA3aHHbIX C
yTBEpPXIAEHMEM, 0CBOBOXAEHNEM 1 OTCTPaHEHNEM apbuTpaXKHbIX YNPaBAAOLWMX, a TakKe anob Ha nx
nencteus (ctaton 20 2 -20 5 ); 3a59BNEHUI 0 NPU3HAHUN HEAENCTBUTENbHBLIM pelleHns cobpaHus
KpeamnTopos (cTaTbsa 15) n gp.

Pa3bscHAS NopsnoK pacnpeneneHns cyaebHbix pacxonoB B Aese 0 6aHKPOTCTBE MPU ero 0CJ0XKHEHUN
060Cc06./1eHHBIMU CNOPaMK C Pa3NYHbIMK y4acTHUKaMu, MneHym Boicwero ApbutpakHoro Cyna
Poccuinckon ®egepaumm 0TMETUA, YTO TaKoe pacnpepesieHne oCyLeCcTBASETCA C y4eTOM Lenew
KOHKYPCHOIro Npon3BoACTBa, Npy 3TOM cyaebHble pacxobl, MOHECEHHbIE 3@ CHET KOHKYPCHOWM MacChl,
noasie)xaT BO3MELLEHMIO NLAMUK, HE B MOJb3y KOTOPbIX Bbl1 NpuMHAT cyaebHbii akT no obocobneHHomy
cnopy, a cyaebHble pacxodbl WL, B N0JIb3Y KOTOPbIX Obl1 NPUHAT CyaebHbIn akT no obocobneHHoMy criopy,
noasie)xaT BO3MELLEHMIO NLAMK, HE B MOJIb3Y KOTOPbIX Bbl1 NPUHAT AaHHbIA CyaebHbIn akT (ab3aubl
nepBbI - TPETUA NyHKTa 18 nocTaHoBneHUs oT 22 noHsa 2012 roga Ne 35). CoOTBETCTBEHHO, MEXAHWN3M
pacnpegeneHns cyaebHbix pacxonos no obocobneHHoMy cnopy B Aene o 6aHKPOTCTBE, NpeanonaraoLumi
NX OTHECEHME Ha CTOPOHY Cropa, He B M0Jib3y KOTOPON Bbi1 NpuHAT cyaebHbI akT, B CBOMX OCHOBHbIX
yepTax He oTanYaeTcs oT obwero nopsaka, ycTaHoBAeHHOro ctatben 110 AMK Poccuiickon ®epepaumm
(onpenenenunsa KoHctutyumnoHHoro Cyana Poccuiickon ®Pepepaunn oT 27 okTabpa 2022 roga Ne 2748-0, ot
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20 nions 2023 roga Ne 2038-O n gp.).

3.2. B T0 Xe BpeMs C y4eTOM OMnpefeNieHHON B 3aKOHe 04epefHOCTU NoralleHns TpeboBaHMin KpeanTopoB B
3aBUCUMOCTU OT XapaKTepa AaHHbIX TpeboBaHM CyLLeCcTBYeT cneundmrka ygosneTsopeHns TpebosaHun o
cyZnebHbIX pacxoAax B CUTyaLUsX, KOrAa TakoBbl€ OTHECEHbI Ha KOHKYPCHYIO MacCy B CBA3M C TEM, 4TO
060Cc06.1eHHbIN CNOP pa3peLleH He B NOJb3y AO/HKHMKA.

B3anmocBsi3aHHble MONOXKEHNS NYHKTa 1 cTaTbh 59 1 nyHKTa 2 cTaTbh 134 3akoHa 0 6aHKPOTCTBE OTHOCAT
cyfnebHble pacxoabl No Aeny o 6aHKPOTCTBE Ha MMYLLECTBO LO/DKHUKA M ONPeAensaoT 04epeHOCTb UX
noralleHunsi B COCTaBe NepPBO o4Yepenn TekyLmx naatexen. icxoas n3 obosHaveHHoM MneHymMoM Boicwwero
ApbutpaxkHoro Cyna Poccuinckon ®efepaumm B NoCTaHOBAEHUM OT 22 nioHsA 2012 roga Ne 35
Heobxo4MMOCTY MpU paspeLLeHn Bonpoca o0 cyaebHbix pacxoax UMeTh B BUAY NpefHa3HayvyeHne
npouenyp 6aHKPOTCTBa, CyaebHasa NpakTMKa PyKOBOACTBYETCSA TEM, YTO B NMOPSAAKE, MPeayCMOTPEHHOM
3TMMU 3aKOHOMOJIOXKEHNAMM, NOLNIEXAT BO3MELLEHMIO HE tobble 3AEPXKKN, MOHECEHHbIE nLamu,
y4YacCTBYOLMMU B Aene 0 6aHKpPOTCTBE. Peyb MAET NNLb 0 TEX pacxoaax (C y4eToM UX XapakTepa,
PaCKpbLITOro B NyHKTax 7-9 noctaHoBseHUs MneHyMa Boicwero ApbutpaxHoro Cyna Poccuinickon
®epepaumm ot 17 gekabpsa 2009 roga Ne 91 "O nopsagke noraweHns pacxonos no geny o baHkportcrae"),
KoTOopble, 006yCn0oBAMBas CaMy BO3MOXXHOCTb CNPaBeAIMBOr0 yA0BNETBOPEHNS TpeboBaHN KpeanuTopos,
NpAMO CBA3aHbl C MPOBEAEHMEM MepPONPUATUIA, NPeLyCMOTPEHHbIX NpoLefypamun 6aHKPOTCTBa, U
HanpaBsJieHbl Ha OOCTUXXEHME UX Lenen, - T.e. 0 Tex, KOTOopble OCYLLeCTBAAIOTCA 3@ CHET KOHKYPCHON MacChbl
NpenMyLLEeCTBEHHO apbUTPaXXHbIM YNPaBASOLWMM,

Mpu 3TOM, Kak oTMeTun KoHCTUTyumoHHbIn Cya Poccminckon ®egepaumm, NyHKT 1 cTaTtbn 59 3akoHa o0
6aHKpPOTCTBE , MPUHATLIV 3aKOHOA4ATENEM B Mpefesiax AoNyCTUMON AUCKPELIMW, OTpaxaeT ny6anyHo-
NpPaBoOBYIO LieSib MHCTUTYTa HBaHKPOTCTBa, COCTOALWYI0 B obecrneyveHnn 6anaHca NpaB U 3aKOHHbIX
NHTEPECOB UL, Y4aCTBYOLWNX B Aene 0 6aHKPOTCTBE, YTO NpeanosiaraeT B YUC/IE NPOYEro U
HeLonyCTUMOCTb YPE3MEPHOr0 YBEANYEHNS PacXoLoB No Aeny o 6aHKPOTCTBE, NOANEXALLNX BO3MELLEHNIO
3a CYeT Ao/MKHMKa (onpenenenns oT 29 ceHTabps 2022 roga Ne 2531-0, ot 18 sHBaps 2024 roga Ne 1-0O u
Ap.). Takum obpa3oM, yCTaHaBMBas NOPSALOK BO3MELLEHNS PacX0[0B, 0603HaYeHHbIX KakK "cyaebHble
pacxofnbl No aeny o 6aHKpPOTCTBE", AENCTBYIOLLEE PErYANPOBaHME YYNTLIBAET KPUTEPMIA UX CBA3M C TEMU
BOMPOCaMU, KOTOPble COCTaBNAIOT HENOCPEACTBEHHbIN NPeAMET fefla 0 HECOCTOATENbHOCTH, T.€. KacalTCs
peanunsauny Nog KOHTPOEM Cyaa MepPONPUATUIA, MPU3BaHHbIX NPefoTBPaTUTL BaHKPOTCTBO 1
BOCCTAHOBUTb NAATEXECNOCOOHOCTb A0JHKHMKA, @ NPW MPU3HaHUN 6aHKPOTOM - CO34aTb YCNOBUA ANS
CNpaBeaAnBOro pacnpeneneHns KOHKYPCHOW MacChl MeXAY KpeamTopamu. Pacxoabl, MOHECEHHbIE B
0060Cc06/1eHHbIX CMOpaXx, NOCBSILLEHHbIX Pa3peLlEHNIO OTAebHbIX TPebOBaHWUA 1 3asBNeHUA apbuTpa)KHOro
yNpaBAfoLLEro, - AaXKe MPKU YCJI0BUM UX OTHECEHUS K TeKYLLMM Ha OCHOBaHUWN CTaTbM 5 3aKOHa O
6aHKpPOTCTBE - YyKa3aHHOMY KpUTEPUIO HE YA,0BNETBOPSIOT.

3.3. B cooTBeTCTBMM C NYHKTOM 1 cTaTbn 5 3aKOoHa 0 6aHKPOTCTBE , €C/IN MHOE UM HEe YCTaHOBJIEHO,
AeHexHble 0643aTenbCTBa, BO3HMKLLME NOC/e AaTbl MPUHATMA 3adBAEHNS 0 MPU3HAHUN OOJKHUKA
6aHKPOTOM, OTHOCATCA K TEKYLLMM MNaTexaM. B cuny nyHkTa 2 faHHON CTaTbl TpeboBaHUS KpeanTopoB
Mo TEeKYLLUM MaTexxaM He NoANexXaT BKAOYEHWIO B peecTp TpeboBaHWn KpeauTopoB U KPeLuTops! Mo
TEKYLUM naaTexxaM nNpu NpoBefeHnmn npoueayp, NpyuMeHseMbix B gene 0 6aHKpPOTCTBE, HE MPU3HAKTCH
NMuaMm, y4acTByLWUMY B fene o 6aHKpOTCTBeE.

B cuTyauum oTCyTCTBUA B 3aKOHE 0 HaHKPOTCTBE CneLnabHbIX NOJIOXKEHUA 0 NOPALKE BO3MeELLEHNS
cynebHbIX pacxoAo0B y4acTHUKaM 060C061eHHbIX CMOPOB, B KOTOPbIX NX MHTEpPeCcaM NPOTUBOMOCTABJIEHDI
NHTEepechkl KOHKYPCHOM Macchl, MneHym Beicwero ApbuTtpaxkHoro Cyaa Poccuinckon ®epepaLinm BbiCKasan
MO3MLUNI0 0 TOM, YTO CyLebHble pacxodbl KpeamTopa 1 MHbIX AL, B Ybio MN0Ab3Y Obla NPUHAT CyaebHbIN akT
no 060cobneHHOMY CNopy, HE ABAAIOTCA TEKYLLMMU NaTeXaMun 1 NoaaexaT yLOBNETBOPEHNIO
NPUMEHUTENBHO K NYHKTY 3 cTaTbh 137 3akoHa 0 6aHKpOTCTBE , MOCKOJIbKY BO3MELLLeHNe TakMX pacxoLoB
[0 YAO0BETBOPEHNSA OCHOBHbLIX TPeOOBaHUIN KPeLNTOPOB HapyLUAeT MHTEPECH! APYrUX KPeAUTOPOB 1
NPVHLMXN NPONOPLNOHANLHOCTY UX YAOBETBOPEHNS (ab3aL, 4eTBepTbI NyHKTa 18 nocTaHOBAEHUA OT 22
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nioHs 2012 roga Ne 35). 370 03Ha4YaeT He TONbKO HeoTHeceHne cyaebHbIX pacxonoB No 060cobeHHbIM
Cnopam, BO3MeLLEHNE KOTOPbIX BO3JIOXKEHO Ha AOJKHMKA, K TEKYLLMM M1aTexXaM, HO U X BO3MeLLeHne
nocJie NoraweHns 0OCHOBHOM CyMMbl 3a40JKEHHOCTW Nepes Kpeautopamm TpeTben o4epenn, B Nopsake,
nNpeayCcCMOTPEHHOM AJ11 BO3MeLLeHNs YObITKOB B (hOpMe YNyLLEHHOW BbIFrO4bl, A9 B3bICKAHNSA HEYCTOEK U
WHbIX (OMHAHCOBbIX CaHKLWIA. 10 CyTH, C y4eTOM 06 bEKTMBHOW OrPaHNYE€HHOCTU KOHKYPCHOM MacChl 3TO
CO3[a€eT pealibHble PUCKN HEMOJTYHEHWNS TaKOro BO3MELLLeHMS.

B cynebHow npakTuke npvBeLeHHON No3unuum 66110 NPUAAHO 3HAYEHME NOYTU YHUBEPCANIbHOMO (Mo
KpanHemn mepe, CywecTBeHHO npeobiagatowero) npasuia, B COOTBETCTBUN C KOTOPbLIM OCYLLECTBAAETCA
noraweHune cyaebHbIXx pacxofoB 3a CHET AOJIKHMKA LY, B YbtO NMOJIb3Y BbIHECEH CyAebHbIN aKT B
obocobneHHOM cnope, UHULUUPOBAHHOM LO/MKHUKOM WA NLLOM, LENCTBYIOLNM OT €ro UMeHU 1 B ero
nHTepecax. MNpn 3ToM 0C06EHHOCTN MaTeprabHO-NPABOBOro M NPOLLECCYaIbHOTO NOJIOXKEHWS MLA, B
MoAb3y KOTOPOro pa3peLleH Crop, He NPefonpeaenaoT NPUHATAS TOro NN UHOTO pPeLleHUs o Nopsaake
noralleHns NoHeCeHHbIX UM CyLebHbIX pacXo[0B, XOTS U MOrYT YYMTbIBATLCA CyAaMu B TeX AOCTAaTOYHO
peaKunx cnyyasx, Korga BbinaaThl B BO3MeLLeHWe CyaebHbIX pacXo40B NPOU3BOASTCA B KAYeCTBE TEKYLLMX
nnatexen.

4. OTCTYNJIEHNEM OT Hayasl PaBEHCTBA N CIPaBEAIMBOCTM MOXKET SBASATLCA HE TOJIbKO BBEAEHMNE
HeonpaBAaHHOW, He uMetoLleln nog cobon pasyMHOro oCHoBaHMA auddepeHUnaLny B NpaBoBoM CTaTyce
JNL, OTHOCALLMUXCA K OLHON KaTeropmm, HO 1 OTCYTCTBME TaKOBOW MPUMEHUTENbHO K Pa3HbIM KaTeropusm
nny B cUuTyauun, Kora auddepeHunanmsa 06ocHoBaHa X 06 bEKTUBHBLIMU pPa3nnynaMu n npecinesnyet
KOHCTUTYLMOHHO 3Ha4YMMbIe Lenn.

4.1. B obocobneHHoM criope no TpeboBaHUIO KOHKYPCHOIr0 KpeanTopa K AOJIKHUKY, OTHOCUMTENBHO
060CHOBaHHOCTM KOTOPOr0 BO3paXkaeT apbuTpaKHbIN yNpaBAsioLWnNiA, KOHKYPCHbIA KpeanuTop
OCYLLeCTBAAET CBOV NMYLLECTBEHHbIN NHTEpPeC, HanpaB/ieHHbIN Ha pacrnpeaesieHne B ero nojb3y 4acTu
KOHKYPCHOI MacCbl. BO3HUKHOBEHME Takoro cnopa 06yciioBAeHO NHULMATUBOM CaMOro KpeauTopa,
nNpeabsaBMBLIEro LO/MKHNKY TpeboBaHMe, a BO3HMKLUNE B CBA3W C €ro BefeHneM cyaebHble pacxoibl, No
CyTW, NpeLcTaBnaoT cobon OOPOBONLHO NPUHATLIE KPEAUTOPOM Ha Ccebs N34EPXKKM, CBA3AHHbIE C
peannsaunen ykasaHHOro MMyLLECTBEHHOIO MHTEpeca.

Kpome Toro, He MCKJIOYEHbI CUTYaLMK, KOrAa B TaKOM CMope A0/KHMK BbICTYNAeT ANLb HOMUHAJbHbIM
OTBETHYMKOM MPK NACCMBHOW MO3MLMM apbUTPa)KHOro yNpaBsAtoLLEro, B TO BPEMSA KakK peasibHbIi Cnop
MMeeT MECTO MEXAY HECKOIbKUMW KpeanTopaMu, OAMH U3 KOTOPLIX 3asaBua cBon TpeboBaHus ans
yCTaHOBEHUS, @ APYrMe BbIABUralOT Pa3fiMiyHbIe BO3PaXKeHUs, B CBA3M C YEM MEPBOMY KPeLUTOPY
NPUXOAUTCA HECTU 3HAYUTENbHbIE 3aTpaThl, AOKA3blBasA CBOK NPaBoOTYy. X0TA (hopMasibHO B NOAO6HOM
cny4vae npenbasnseTcs TpeboBaHMe K KOHKYPCHON Macce, BO3MeLLEeHME 3a ee cHeT cyaebHbIX pacxonoB B
KayecTBe TeKyLLMX NaaTexxen NnpenuMyLLecTBeHHO nepes UHbiMy TpeboBaHnaMu 66110 Bbl M0 MeHbLUEeR
Mepe HecnpaBeAIMBbLIM 1 BJIEKNO Bbl CHXKEHME pa3Mepa NoralleHHbIX TpeboBaHM He y4aCTBYOLWMUX B
TakoM NPOTUBOCTOSAHUN KPEAUTOPOB.

Mo cBoemy ByKBanbHOMY CMbIC/TY MYHKT 3 cTaTbh 137 3akoHa 0 6aHKPOTCTBE NpeaycMaTpuBaeT
MOHWXEHHYIO 04epeaHOCTb YA0BAETBOpeHNS TpeboBaHMA NPOM3BOAHOMO XapakTepa, AOMOJHUTENbHbIX K
OCHOBHOMY TpeboBaHM0, KOTOpoe yaoBaeTBOpsAeTCa B 0bwem nopsgke. COOTBETCTBEHHO, MPUMEHEHME
LLaHHOW HOPMbI (C y4eTOM CMbICNa, MPpUAaBaeMoro en nNpaBonpUMeHNTENbHON NPAaKTUKOM) K MOPSALAKY
yooBneTBopeHus TpebosaHnin 0 cyaebHbIX pacxofax, 3asaBaseMbiX KpeAUTOpaMm fOKHMKE B CBA3U CO
CnopamMm Nno yCTaHOBAEHMIO NX TpeboBaHWI B fene 0 6aHKPOTCTBE, HE MOXKET PacLEHMBATLCA Kak
HecoBMeCTMMOe C npeanucaHmamm KoHcTuTyumm Poccuinckon ®enepaLmm, nockonsky obecnevmsaer
NHTepeChbl APYrux KpeanTopoB 1 MPUHLMM MPONOPLMOHANIbHOCTA NX YAOBJAETBOPEHMS.

4.2. B To e Bpems nnua, y4acteytowme B 060co61eHHOM cnope, MOryT U HE UMETb OCHOBHOIO TpeboBaHMs
K LO/DKHUKY. TakoBbiMU B 060C0bNEeHHBIX Cropax, Mo pe3ybTaTaM KOTOPbIX BO3MeLLeHne cynebHbIX
Pacxo[0B BO3/1araeTCs UMEHHO Ha JOJ/DKHUKA, BBICTYNAOT, Kak MpaBuio, 0TBETYNKMN No TpeboBaHMAM
AO/MKHMKA. IMyLLEeCTBEHHbIN MHTEPEeC yKa3aHHbIX JinL, TpeboBaHMA K KOTOPbIM Bbl/in NPU3HaHbLI CyA0M
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HeobOCHOBaHHbLIMK, HaMpaBJ/lIeH TObKO Ha BO3MELLEHNE PACX0A0B, MOHECEHHbIX B CBA3U C UX
BbIHY>XAEHHbIM y4acTmeM B 060co61eHHOM cnope, HO He B fefe 0 6aHKPOTCTBE B LIEIOM, K YACY OCHOBHbIX
Y4aCTHMKOB KOTOPOro (NyHKT 1 cTaTbk 34 3akoHa 0 6aHKPOTCTBE ) OHW, - MO KpaHen mepe, npu
OTCYTCTBUW Y HUX CTaTyCa KOHKYPCHOrO KPeanTopa - He OTHOCSTCS.

KoHcTuTyumoHHbI Cya Poccuiickon ®efepaumm obpallian BHUMaHUE Ha HaJnyne CyLLeCTBEHHbIX 0bLwmnx
4yepT Mexay TpeboBaHUsSMYK 0 B3bICKaHUK CyaebHbIX pacxonoB 1 TpeboBaHUSMK 0 BO3MeLLEHUN YObITKOB
(noctaHoBneHms oT 11 miona 2017 roga Ne 20-M, oT 28 okTabpa 2021 roga Ne 46-1, oT 10 aHBaps 2023
rofa Ne 1-M n gp.). 0653aTeNbCTBO N0 BO3MELLEHWNIO CyaebHbIX pacxoaoB NogobHo 06g3aTensCTBY Mo
BO3MeLLEHNIO YObITKOB - C TOW pa3HULEN, YTO BO3HUKO B MPOLLECCYaslbHbIX MPaBOOTHOLIEHNAX N OTBEYaeT
XapaKTepucTuKaM peasibHoro yulepba, a He ynyLweHHON BbIroabl.

M03TOMY B KOHTEKCTE COOTHOLLEHNS NPaBWA BO3MELLEHNA CyAebHbIX pacxoLoB, NPUHLMME NOAHOTHI 1
3DHEKTUBHOCTM CyLebHON 3aLLnThl, C O4HON CTOPOHbI, Y 04ePeAHOCTY NNaTexen, yCTaHOBAEHHOW
3aKoHOM 0 BaHKPOTCTBE , C APYrom, TpeboBaHMS YKa3aHHbIX ML, 0 BO3MELLEeHNN CyaebHbIX pacxoa0B
MMEeIoT BCE MPU3HaAKMN CaMOCTOATENIbHOr0 OCHOBHOMO TpeboBaHUA (MO CyLLEeCTBY, O BO3MELLEHUN PeaNbHOro
ywepba), MOMEHT BO3HUKHOBEHUSA KOTOPOrO - MOC/E NPUHATWA 3asBAEHNS 0 MPU3HAHUN JOJDKHUKA
6aHKpPOTOM - NO3BONSET YCMATPMBATb B HEM MPU3HaKy TpeboBaHMA MO TEKYLLUM MAaTexam.

4.3. B penax o 6aHkpoTcTBe B 060C06NEHHbIM CNOP HEPEAKO BOB/IEKAIOTCSA B KaYeCTBE OTBETHMKOB
KOHTPOAMPYIOLLNE A0KHMKA NNLA NMPU NX MPUBAEYEHNMN K CyBCMANapHO OTBETCTBEHHOCTM NO
06s3aTeNbCTBaM LOMKHMKA MO0 K OTBETCTBEHHOCTY B BUAE BO3/I0XKEHWSA 06593aHHOCTY BO3MECTUTb
NPUYNHEHHbIE OOJDKHUKY YObITKN.

Mo4 KOHTPOIMPYIOLWMM AOSHKHUKA IMLOM B NyHKTe 1 cTaTby 61 10 3akoHa 0 6aHKPOTCTBE MOHUMAETCS
hu3myeckoe NAu tpuamnyeckoe nuLo, umerLlee nnbo nmesllee He bosee YeM 3a Tpu roga no
BO3HWKHOBEHWSA NPWU3HAKOB 6aHKPOTCTBA M NMOCAE NX BO3HUKHOBEHMNS L0 NPUHATUS apbuTpaXKHbIM Cya0M
3a8BneHns 0 Npu3HaHMn 6aHKPOTOM NpaBo AaBaTb 06a3aTesbHble A9 UCMONHEHUS OMKHUKOM yKa3aHus
N BO3MOXKHOCTb UHbIM 06pa3oM onpeaensiTb ero 4enCcTBMS, B TOM YUC/IE MO COBEPLUEHNIO CAETIOK 1
onpeneneHnto ux ycnosuit. CornacHo NyHKTY 2 aHHOW CTaTby BO3MOXHOCTb ONpeaenaTh AeNCTBUSA
LO/MKHMKA MOXKET AOCTUraTbCA: B CUJTY HAXOXAEHNS C O/HKHUKOM (PYKOBOAUTENIEM UAWN YeHaMUN OpraHoB
ynpaBieHns LO/MKHNKA) B OTHOLLIEHUAX POACTBA WM CBOWCTBA, AO/KHOCTHOMO MONOXKEHUS; B CUY
HanU4Ms NOSIHOMOYMI COBEPLLAThL CAEMKN OT UMEHW AOJKHMKA, OCHOBAHHbIX Ha JOBEPEHHOCTH,
HOPMaTVMBHOM MPABOBOM aKTe M0 MHOM CneLnanbHOM MOJHOMOYUN; B CUJTY JLO/DKHOCTHOMO NOJIOXKEHUS (B
4YaCTHOCTW, 3aMeLLeHNs [OJHKHOCTU FaBHOro byxrantepa, PUHaHCOBOro ANPEKTOpPa AOJKHMKA, UHON
LOMKHOCTM, AalOLLEeNn BO3MOXXHOCTb ONpeaensTe 4ENCTBUSA AOJHKHUKA); NYTEM MPUHYXXAEHUS
PYKOBOAWUTENSA WU YNEHOB OPraHoB YNpPaBAeHNs [OKHMKa N0 0Ka3aHMs ONpPeaensioLero BAUSAHNA Ha
HWUX MHbIM 06pa3oM. B COOTBETCTBUM C MYHKTOM 4 TOW e CTaTbMW NpeanonaraeTcs, Noka He LoKa3aHo
NHOE, YTO NNLO ABASNOCH KOHTPOMPYIOLWLMM AOJHKHMKA JINLLOM, €CN OHO: BbINI0 PYKOBOAMTENEM A0JHKHUKA
UAW ynpaensiowen opraHn3aunmy SOMKHUKA, Y1€HOM UCMOAHUTENIbLHONO OpraHa A0JDKHUKA, IMKBUAATOPOM
LOMKHMKA, YIEHOM IMKBUAALMOHHON KOMUCCUN; MMENo NPaBO CaMOCTOATENbHO b0 COBMECTHO C
3aMHTEPECOBAHHbLIMU MLLAMM PACAOPSKATLCA NATLIOAECATLIO U 6oee NPoLLeHTaMK roJIOCYOLWMX aKL 1A
aKLMoHepHoro obliecTsa, nam 6onee 4eM NOMOBUHON JONEN YCTAaBHOIrO KanuTasa obLiecTsa C
OrpaHUYeHHO (O0MNONHUTENIbHON) OTBETCTBEHHOCTLIO, UK BoNee YeM MONOBMHOW FON0COB B 06LLEM
cobpaHMmn y4aCTHUKOB IOPUAMYECKOro anLa nnbo nmeno npaso Ha3HavyaTb (M3bupaTb) pyKoBOAUTENS
LOJDKHVKA; N3BNEKAJIO BBIFOAY M3 HE3AKOHHOI0 UK HeA06pOCOBECTHOrO NOBEAEHUS NNLL, YKa3aHHbIX B
nyHkTe 1 ctatbn 53 1 K Poccuinckon ®enepauum .

Kak oTMe4yeHo B NocTaHoBeHun MneHyma BepxoBHoro Cyaa Poccunckon ®epepaunn ot 21 nekabps 2017
rofia Ne 53 "O HeKOTOpbIX BONPOCaX, CBSA3AHHbLIX C MPUBJIEYEHNEM KOHTPOJIMPYIOLWMNX LOSDKHMKA JIL K
OTBETCTBEHHOCTMW Npy BaHKPOTCTBE", AN YCTAHOBAEHUS Y MLA (PaKTUYECKON BO3MOXXHOCTM OnpefensThb
LEeNCTBMSA LOMKHNKA Cyh 0653aH OLEHNTb CTeNeHb BOBJIEYEHHOCTM TaKoro anLa B NPOLECC ynpassieHns
LOJDKHUKOM, NMPOBEPUB, HACKOJIbKO 3HAYUTENbHbLIM ObIJ1I0 er0 BANSAHNE Ha MPUHATME BaXKHbIX 4e/10BbIX

CkavaHo Ha canTe «3akoHbl PO» — https://actrf.ru Ctp.9n3 14



peleHnin 0THOCUTENbHO AeATENbHOCTM LO/DKHMKA; OCYLeCcTBAeHe (haKTUYeCcKoro KOHTPOIS BO3MOXXHO
BHE 3aBUCUMOCTW OT Hanu4msa nnbo, HaobopoT, OTCYTCTBMA (hOPMabHO-IOPUANYECKMX NPU3HAKOB
athhnaMpoBaHHOCTY (Yepes poACTBO UAKM CBOMCTBO C NLLaMK, BXOAALWMMMN B COCTAB OPraHOB AO/MKHMKA,
NpsIMOe MM ONOCpPeaoBaHHOE yYacTue B KanuTane nmbo B ynpaBaeHnn 1 T.n.) (MyHKT 3). 3To gaeT
npegcTaBieHne 0 CYLHOCTHbIX XapakTepucTuKax Takux nL, Yo gesTesbHOCTb HenocpenCTBEHHO BANsANa
Ha UMYLLECTBEHHYIO Chepy LOJ/KHUKA, BKJIOYas POPMUPOBAHME aKTUBOB OO/KHMKA U HAKOMJIEHME ero
naccuBeoB.

CTaTyC KOHTPOAMPYIOLLEro AOKHMKA nLa npeanoaaraeT Ham4ymne onpoBepXMMON Npe3yMnunn Toro, 4To
NMyLLLECTBEHHAA chepa N UMYLLECTBEHHbIE UHTEPECHI JO/DKHUKA - IOPUANYECKOro nua 1
KOHTPOJIMPYIOLLEro ero anLa B 3Ha4MTENbHON CTeneHn COBMaAaloT, B TOM Y/CJIE C Yy4EeTOM BEPOSTHOCTH
npeaLwecTByOWEN peannsauny MHTEPECOB NOCAEAHEr0 3a CHET MMyLLecTBa A0/KHMKA. W faxe ecnm no
pe3ynbTaTaM paccMoTpeHns 060cobneHHOro cnopa o NpUBJIEYEHUN K OTBETCTBEHHOCTM AJ19 TaKOro anua
He BO3HMWKJI0 HeraTuBHbIX NOCAeACTBUN, CaMO ero NPaBoBOe U (haKTMYeCKoe NosoXKeHne npegnonaraet
onpefeneHHyo OTBETCTBEHHOCTb 3a OTpMLATENbHbIA UTOr PaboTbl OpraHM3auunn, BblpaXXeHHbIN B ee
H6aHKpoTCTBE.

Kpome Toro, npy pacCMOTPEHMMN faHHOW KaTeropun 060cobneHHbIX CopoB B obecneyeHnn HyxaarTcs
npaBa U UMYLLECTBEHHbIE MHTEPECHI HE3ABMCMMbIX KPEAMTOPOB A0/KHUKA, 0COBEHHO eC/in B KavyecTBe
KOHTPOIMPYIOLLEro IMLa K OTBETCTBEHHOCTMW NPUBJEKAETCS €ro y4ypeamnTens (Y4aCTHUK) CO 3Ha4YMTeIbHON
aonen yqyactums. MpruopuTeT 3alMTbl NHTEPECOB HE3ABUCUMbIX KPeAUTOPOB TeM Bonee akTyaseH B
CMTyauun, Korga opuanyeckoe anuo CayXuT NPUKPLITUEM A5 OEACTBMIA KOHTPOAUPYIOLLErO ero
dusmyeckoro nunua, T.e. de facto He ABNSETCA CAMOCTOATENbHLIM CYOLEKTOM 3KOHOMUYECKOW
LeATesIbHOCTW.

ObecneynBas NpaBam HE3aBUCMMbIX KPEAUTOPOB NMPENMYLLIECTBEHHYIO 3alLMTY, 3aKOH 0 BaHKpoTCTBE , B
YaCTHOCTW, NpeanonaraeT, 4To TpeboBaHMA yypegnTenen (y4aCTHUKOB) AO/MKHMKA Mo 0b6A3aTenbCTBaMm,
BbITEKAIOLMM U3 TAKOr0 y4acTus (Hanpumep, 0 BbinaaTe LENCTBUTENbHON CTOMMOCTY A0SM B C/lyYae
BbIXO[a M3 X03ANCTBEHHOr0 06LEeCTBa), HE YYUTLIBAKOTCS NPU YCTAaHOBNEHUN NPU3HaKoB 6aHKPOTCTBa, a
KpeamnTopbl No TakuM o0bs3aTebCTBAM He MPU3HAOTCA KOHKYPCHbIMK (CTaTbh 2 1 4). Ha ToMm, 4TO
TpeboBaHNA BHYTPUKOPNOPATMBHLIX KPeAUTOPOB, MMEBLLINX 06LLNE SKOHOMUYECKNE MHTEPECHI C
LOMKHUKOM 1N COBMECTHO C HAM HECLUMX PUCKK OT 0bLLen 0eaTeNbHOCTMN, HE MOTYT KOHKYPUPOBaTb C
TpeboBaHNAMN HE3ABMCUMBIX KPEAUTOPOB, CTPOATCS U NHbIE NOJIOXKEHUS 3aKOHa 0 6BaHKPOTCTBE , BKOYas
nyHKT 11 ero ctaTbu 61 11 (OnpepeneHne KoHcTuTyumoHHoro Cyaa Poccuinckon ®epepaumm ot 27 NoHA
2023 roga Ne 1621-0). Bce 3T0 He nnwaeT cnpaBeaIMBOCTM PaCcNpoOCTPaHEHE aHaNOMMYHOro Noaxoaa Ha
TpeboBaHNA KOHTPONPYIOLWMX OOJKHMKA AL, O BO3MELLLEHUN 3@ €ro CHET NMOHECEHHbIX MMM CyaebHbIX
pacxonos., C TeM 4Tobbl OrpaHNYNTb BO3MOXHOCTMN AJ1 YMEHbLUIEHNA KOHKYPCHOWN MacChl B MX MOAb3Y U B
ywepb nHTepecam He3aBUCKMMbIX KPEAMTOPOB.

TeM caMbIM yCTaHOBEHNE 04EePeAHOCTY YA0BAETBOPEHNS TpeboBaHMIN 0 CyaebHbIX pacxofax, MOHECEHHbIX
KOHTPOMMNPYIOLLNM LO/DKHMUKA JIMLOM B CBAI3N C PAaCCMOTPEHMEM N OTKJIOHEHWNEM B Aefie 0 6BaHKpoTCTBE
3a5BNI€HUS O €ro NPUBJIEYEHUN K OTBETCTBEHHOCTU, HA OCHOBAHUMN B3aMMOCBSA3aHHbIX MOJIOXKEHWI MYHKTOB
1un2cTatbn 5 n NnyHKTa 3 cTaTby 137 3aKoHa 0 6aHKPOTCTBE B UX MOHUMaHWMW MPaBONPUMEHUTENBHOWN
NPaKTUKON MMEET B 3HAYUTEILHOM YUCNE Cly4aeB pa3yMHOE KOHCTUTYLIMOHHOE OCHOBAHME. 3TO e MOXHO
OTHECTU K CUTyaL UK, Korfa B cropax rno 3asBiaeHUsM 0 NpuU3HaHUM CAENOK OOJIKHUKA
HeOenCcTBUTENbHbIMU (NMYHKT 1 cTaTbk 61 8 3akoHa 0 6aHKPOTCTBE ) OTBETHMKOM SBASSIOCH
KOHTPOJIpYIOLLLEe OOJHKHUKA NNLO.

0OcobeHHOCTM KOHTPOMPYIOLEro AOKHUKA AnLa (XapakTepusyoLwime, noMMMo Npoyero, CTeneHb ero
KOPMOPAaTMBHOI0 KOHTPOJIA), BEIMYNHA N 0OCTOATENbCTBA BO3HUKHOBEHNS 3a51BJIEHHbLIX K BO3MELLEHNIO
pacxofoB, Hann4yMe Uam oTCyTCTBME B Aene 0 HaHKPOTCTBE HE3aBUCUMbIX KPEAUTOPOB U Apyrue haKTbl
MOryT CBUAETENbCTBOBATL M 06 OTCYTCTBMM NPUYNH 4N18 YCTaHOBAEHMS 0603HaYeHHON 04epeaHOCTY
BO3MeLeHns cyaebHbix pacxonoB. OgHAKO HU 3aKOHOA4ATENbCTBO, HU CyaebHoe TOSIKOBaHMe HOPM MpaBa
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He JaloT 4715 3TOro O4EeBUAHbBIX U YHUBEPCasbHbIX OPUEHTUPOB. bonee Toro, fa)ke eCin B KOHKPETHOM
06ocobsieHHOM criope Ccya NPUXOAMT K BbiBoAY 06 OTCYTCTBMM Y OTBETHYMKA CTaTyCa KOHTPOJIMPYIOLLErO
LO/MKHMKA NMLA, YTO BJIEYET 0TKa3 B YA0BJIETBOPEHUN NpeabsBeHHbIX K HeMY TpeboBaHWIA, 3TO - XOTH
OTBETYUK 1 NMOHeC cyaebHble pacxoabl B CBA3N C HE0BOCHOBAHHLIM, MO CyTK, 0bpalLLleHNEM K HEMY - B
CNOXXUBLUENCA CUCTEME MPABOBOr0 PEryMPOBaHMA 1 B MPAKTMUKe ero NpMMeHeHns He CITYXXUT 06bI4HO
NMOBOAOM K OTCTYMJIEHUIO OT MOAX0AA, COCTOSILLEro B OTHECEHUN TPebOBaHNI 0 BO3MELLEHNMN CyAeOHbIX
pacxofo0B K noffexxalmm ya0BAeTBOPEHMIO NMPUMEHNTENBHO K MYHKTY 3 cTaTbl 137 3aK0oHa 0
H6aHKpoTCTBE .

5. Mpwn nogaye 3asBsIeHNS B COOTBETCTBUM C NYHKTOM 1 cTaTby 61 8 3akoHa 0 6aHKpPOTCTBE SIMLLO,
ABNSAOLLLEECA OTBETYMKOM Mo TpeboBaHMIO O NPU3HAHUW COENKN SO/DKHUKA HEQENCTBUTEbHON,
BOBJIEKAETCS B NPOLLECC 3alMThl CBOEro Npasa B CyAe, UHULMUPOBAHHbBIA nLaMmn, NnepeyncieHHbiIM1 B
CcTaTbe 61 9 3akoHa 0 6aHKPOTCTBE , B MHTEPECaX KOHKYPCHOW MaccChl. B ciiyvyae pa3pelleHns Takoro
060cobs1eHHOro cropa B NoJjib3y OTBETYMKA OH NprobpeTaeT NpaBo Ha Bo3MeLLeHNe cyaebHbIX pacxonoB..
O4epenHOCTb UX NOralleHns Ha NpakTUKe 3a4acTyio onpenensaeTcs Ha OCHOBaHWM NMyHKTa 3 cTaTbu 137
3akoHa 0 baHKpoTCTBE . Mexxay TeM B CMTyauun npeabsaBiaeHns Takoro TpeboBaHna K Ly, He
ABNSAOLLEMYCS KOHTPOMPYIOLWNM O0JKHNKA, OTCYTCTBYIOT Te 06beKTUBHbIE 0OCTOATENLCTBA, HalN4yme
KOTOPbIX MOXET 06BbACHUTL NOHMXXEHNE 04epeaHOCTH yaoBAeTBOpPeHNS TpeboBaHmMIn 0 cyaebHbIX pacxogax
NPVMEHNTENBHO K PaCCMOTPEHHBIM BbiLE Cy4yasiM HECEHNS CyaebHbIX PpacxoA0B KOHKYPCHbLIMM
KpeanmTopaMu Mo UHULMNPOBAHHBLIM UMK CriopaM 06 yCTaHOBAEHUN UX TPeBOBAHWNA N KOHTPOJIMPYIOLLUMN
LOMMKHNKA NULAMN.

B T0 e BpeMs cynebHble pacxonbl, MOHECEHHbIE NNLAMU, K KOTOPLIM OOJ/PKHUKOM B NEpMoL Hax0oXXAeHus
ero B npouenype 6aHKPOTCTBa B NOPALKE NCKOBOIro NPOM3BOACTBA BHE paMoK fena 0 6aHKPOTCTBe
NPeabABAASINCE CBA3AHHbIE C XO3MCTBEHHON AEATENbHOCTLIO fO/MKHNKA TpeboBaHWa, B yA0BNETBOPEHNM
KOTOPbIX OJHKHUKY Bbl10 0TKa3aHo, C y4eToM NyHKTa 1 cTaTbh 5 3aKoHa 0 6aHKPOTCTBE N Pa3bACHEHNN,
JlaHHbIX B NyYHKTe 16 nocTaHoBneHns MNneHyma Boicliero ApbutpaxxHoro Cyaa Poccuitickon ®enepaumm ot
23 niona 24 2009 ropga Ne 63 "O TekyLLMX NaaTexxax No AeHexxHbIM 06g3aTeNbCTBaM B Aefie 0
H6aHKpOTCTBE", MPU3HAKOTCS TEKYLLUNMMW.

Taknm 06pa3om, inua, B MNoJb3y KOTOPbIX COCTOSNNCEL CyaebHble pelleHnst N KOTopble Bban BbIHYXXAEHbI
noHecTn cyaebHble pacxoabl AN5 3aWMTbl OT He0BOCHOBAHHLIX MPUTA3aHMI HAaXOAALLErocs B npoueaype
6aHKpPOTCTBaA IOPUANYECKOrO LA, 0Ka3bIBAOTCA B CYLLECTBEHHO Pa3HOM MOJIOXKEHUM C TOYKN 3PEHUS
BO3MO>XHOCTW MoratleHns cyaebHbix pacxoLoB, MPMTOM YTO 3Ta AnddepeHUmnanma hakTmyeckn
obycnoBneHa UCKIOYNTESIbHO NPOLLECCYalibHbIM PEXMMOM PacCMOTPEHUSA COOTBETCTBYOLWMX TpeboBaHWiA:
B Aene 0 6aHKPOTCTBE MM BHE TakoBOro. Mexay TeMm, Kak oTMeyan KOHCTUTYuUMoHHbIN Cya Poccuinckon
depnepaumm, NpeanoyTeHNe B 04epeaHOCTM YA0BNETBOPEHMSA OANHAKOBbLIX MO CBOEW Npupoae TpeboBaHMi
0OHUX KPeOAUTOPOB NMepen ApYyrvMm NpoTusopednno 6ol ctatbsm 17 (YacTb 3) 1 19 KoHCTUTYL MK
Poccuinckon ®epepaumm (MoctaHoneHne oT 22 nona 2002 roga Ne 14-M, OnpeneneHne oT 26 anpens
2016 roga Ne 804-0O n ap.).

Moka3aTenbHO, YTO UMEHHO B CyAebHbIX aKTax, KOTopble KacatoTcs 060Co6neHHbIX CMNOPOB O NPU3HAHWN
CLENOK JO/MKHNKA HeAEeNCTBUTENbHBIMU, UMEKT MECTO OTCTYM/IEHMA OT Pa3bACHEHWU, AaHHbIX [1eHyMoM
Bobicwero ApbuTtpaxkHoro Cyaa Poccuinckon depepaunn B NyHKTe 18 NocTaHOBNEHUS OT 22 utoHsa 2012
roga Ne 35. Mpu 3TOM CyAbl ONMPaOTCSA Ha TY MNO3ULMIO, COracHO KOTOPOW BbIHYXAEHHO BCTYNMBLLIEE B
CMop NNLL0, MOHECLIEE MO NPUYNHAM, CBSA3aHHBLIM C AENCTBUSMUN OOJHKHUKA, CyaebHble pacxonbl No
pa3peLleHHOMY B ero nosb3y Cropy, He LOJHKHO NoABepraTbCsa PUCKY HEBO3MOXKHOCTU UX BO3MELLEHNS
(nocTaHoBneHns ApbuTpakHoro cyna 3anaaHo-Cubupckoro okpyra ot 4 masi 2023 roga Ne ®04-251/2021
no neny Ne A45-34367/2019, o1 20 Hos6pst 2023 roga Ne ®04-5518/2023 no geny Ne A75-17987/2021 n o1
29 Hosabpsa 2023 roga Ne ®04-3726/2020 no geny Ne A75-5859/2020; nocTtaHoBeHUA ApbUTpaxHoro cyaa
Ypanbckoro okpyra oT 24 Hos6psa 2023 roga Ne ©09-6379/20 no peny Ne A76-14929/2020 1 oT 28 HoA6p4
2023 roga Ne ®09-1325/22 no geny Ne A76-40797/2020). BMecTe € TEM Haanyme TaknMx OTAeSbHbIX
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CynebHbIX pelleHnii BO BCAKOM ClyYae He CBUAETENbCTBYET O NMPUHLNMMANIbHOM U3MEHEHUUN NPAKTUKN MO
paccMaTpMBAEMOMY BOMPOCY - AaXKe NPUMEHUTENbHO K CyAebHbIM pacxofaM, BOHUKLLMM Yy OTBETHYMKA, He
ABNSAOLLEr0CA KOHTPOJIMPYIOLLNM OOJKHUKA ANLOM, B 060C0671eHHOM cnope 0 NMpu3HaHun CAeNKu
HeOelCTBUTEIbHON - U He CHUMaeT HeonpeaeneHHOCTY B BONPOCe O KOHCTUTYLMOHHOCTY MOI0OXKEHWI
NyHKTOB 1 1 2 cTaTbn 5 n nyHkTa 3 cTaTbyn 137 3akoHa o baHkpoTcTBe . bonee Toro, npeobnagatowias
HeobecneYeHHOCTb peasim3aunm NPUHLMMNOB BO3MELLEHNS CyaebHbIX pacxXxoAoB, MOMHOTLI U 3(PEKTUBHOCTU
cynebHom 3awmThl B N0A00HbLIX CUTYaUMax yCyrybnsaeTcs yrpo3oi KOHCTUTYLMOHHOMY NPUHLMIY
PaBEHCTBA B CUJTy HEMPOrHO3UPYEMOCTU TOr0, Kakoi MoAX0o4 MOXXET ObITb MPUMEHEH B KOHKPETHOM Aefe
Ha (OHEe KOHCTUTYLMOHHO 3Ha4MMoro npobena B HOPMaTMBHOM PEryaNpPOBaHNM 04epPeaHOCTM BO3MELLEHNS
cyZebHbix pacxonos B obocobneHHoM criope no feny o 6aHKPOTCTBeE.

V310XXeHHOe faeT OCHOBaHWA A5 BblIBOLA O TOM, YTO B3aMMOCBA3aHHbIE MONOXKEHNA MYHKTOB 1 1 2 CTaTby
5 n nyHkTa 3 cTaTbmh 137 3akoHa 0 6aHKPOTCTBE He COOTBETCTBYIOT KOHCTUTYLMK Poccuiickon depepaunn,
ee cTaTbsaM 19 (4acTb 1), 35 (yacTb 1) 1 46 (4acTb 1), B TON Mepe, B KaKOW Mo CMbIC/Y, MPpUAaBaEMOMY UM
NPaBONPUMEHNTENLHON NPAKTUKOW 1N CyAeOHbIM TONKOBaHWEM, 3TY NONOXEHWA NpeanonaratoT no obuwemy
npasujy BHE 3aBUCUMOCTY OT NpeameTa o6ocobneHHOro cnopa 1 0cobeHHOCTeR NPaBOBOro0 MOMOXKEHNS B
npouenype 6aHKPOTCTBa ML, Ybh CyaebHble pacxoabl LO/MKHbI ObITb BO3MELLEHbI, YAOBNETBOPEHMNE
TpeboBaHuin 0 cyaebHbIX pacxofax, NoANeXalux BO3MELLEHNIO 3a CHET LO/DKHMKA OTBETYMKAM Mo
060c06./1eHHbBIM CNopaMm, B NMoJib3y KOTOPbIX AaHHbIE CNopbl ObiNN pa3peLleHbl, B COCTaBe TpeboBaHuU
KpeaunTOopoB TPEeTben oYepesn Nocse noraweHms 0OCHOBHOM CyMMbl 3a40JKEHHOCTW, B NOPsAAKe,
npeayCcMOTPEHHOM AJ11 BO3MeLLeHMs YObITKOB B (hOpMe YNyLLEHHOW BbIFOAbl, AJ19 B3bICKaHNSA HEYCTOEK
(WTpadhoB, NEHEN) N UHbIX (PMHAHCOBbLIX CaHKLUUIA (MYHKT 3 cTaTbk 137 3akoHa 0 6aHKPOTCTBE ).

B cBsA3M € 3TUM heaepasbHOMY 3aKOHOAATENO - UCX0AA U3 HeobxoanmocTun banaHca npas WU 3aKOHHbIX
MHTEPECOB BCEX UL, YHACTBYIOLWNX B Aefie 0 6aHKPOTCTBE, Y NPUHMMAs BO BHUMaHNE KOHCTUTYLIMOHHbIE
npeanucaHuns, BKaYas Kputepuy LONyCTUMOCTY OrPaHUYeHWIA NPaB, - HAAEeXUT BHECTU B
3aKOHOAATesIbHOE PerympoBaHne nsMeHeHns, obecneymBatoLme y4eT Bblpa)KEHHbIX B HACTOSALWEM
MocTaHoBsIeHUM NPaBOBbLIX NO3ULUA KOHCTUTYUMOHHOro Cyna Poccuinckon ®efepauun 1 HanpasieHHble Ha
yCTaHOBJ/IEHWE 04epefHOCTM yaoBneTBopeHna TpeboBaHMn o cyaebHbix pacxonax, MOHECEHHbIX
0TBETYMKaMW, B YA0BIETBOPEHNMN TPebOBaHU K KOTOPbLIM BbI10 0TKa3aHo, B 060C061eHHbIX cnopax ¢
y4acTheM OOJDKHUKA (B YaCTHOCTU, KacaloWwmnXCcs NpU3HaHns CAeN0K LO/DKHUKA HeAeNCTBUTEbHbIMK), B
Cnyvaax, Korfa Takve pacxofbl NOAexaT BO3MELLEHMIO 3a CHeT AOo/HKHMKA. [pu 3TOM efepabHblii
3aKoHoJaTeslb He INLLEH BO3MOXHOCTY AU dhepeHUnpoBaTh COOTBETCTBYIOWME NpaBuia B 3aBUCUMOCTH
0T nNpeaMeTa Toro uam nHoro 06ocobseHHoro crnopa u 0T 0CobeHHOCTEN NPABOBOro MOJIOXKEHUS B
npouenype 6aHKPOTCTBa NMLLa, 3a8BASIOLErO O BO3MELLEHUN eMy CyAebHbIX pacX040B, MOHECEHHbIX M0
npuynHe yvyactus B 060cob1eHHOM cnope, B YaCTHOCTM B C/lyYasX, KOraa OTBETYUK ABNSeTCA
OLHOBPEMEHHO KOHKYPCHbIM KPeAUTOPOM M pa3Mep NoaNexallnx BO3MELLEHNO CyAebHbIX pacXx0A0B B
COMOCTaB/IEHUN C pa3MepoM TpeboBaHUA KOHKYPCHbLIX KpeanTopoB 1 06 beMOM KOHKYPCHOWM MacChl CO3aaeT
ANCMPOMNOPLMIO MPU KOHKYPEHLUN MeXAY KOHKYPCHbIMU KPeaANTOPaMm 3a KOHKYPCHYO Maccy.
KOHCTUTYLMOHHBIN Cya Poccminckon denepaumy nonaraeT BO3MOXXHbLIM Ha OCHOBaHWUW MyHKTa 12 YacTu
nepeon cTaTbu 75 PefgepasibHOro KOHCTUTYLMOHHOMO 3aKoHa "O KoHcTuTyumnoHHom Cyae Poccumnckon
®epnepaummn” 1 C y4eTOM BblpaXeHHbIX B HacTosALWeM MoCTaHOBAEHUN NPaBOBbIX MNO3ULUA NpefyCMOTPeTb,
4TO BMpenb A0 BHECEHWS B 3aKOHOAATe/IbHOE peryanpoBaHne N3MeHEHUN, BbITEKAOLLNX N3 HACTOALWEro
MocTaHOBJIEHUS, MONOXKEHNSA NYHKTOB 1 1 2 cTaTbl 5 1 NyHKTa 3 cTaTbk 137 3akoHa 0 HaHKpoOTCTBE
NPUMEHAIOTCS B COOTBETCTBUM C MYHKTOM 3 PE30/II0TUBHOMN YacTu HacTosLwero NocTaHoBAEHUS.

Ncxons M3 N3N0XEHHOr0 1N PYKOBOACTBYSACh CcTaTbamn 47 1, 68, 71, 72, 74,75, 78, 79, 80 n 100
®epnepanbHOro KOHCTUTYLMOHHOIO 3akoHa "O KoHcTuTyumnoHHoM Cyne Poccuinckon @epepauun” ,
KoHCTUTyuLmMOHHbIN Cya Poccninckon depepaummn

NOCTaHOBWJI:

1. NMpu3HaTb B3aUMOCBSA3aHHbIE MOJIOXKEHUSA MYHKTOB 1 1 2 cTaTbM 5 U NyHKTa 3 cTaTbh 137 GefepanbHOro
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3aKoHa "O HecocTosATeNbHOCTU (BaHKPOTCTBE)" HE COOTBETCTBYOLWMMN KOHCTUTYLMK Poccuinckonm
®epepaumm, ee ctatbam 19 (YacTtb 1), 35 (4acTb 1) 1 46 (Y4acTb 1), B TOM Mepe, B KAKOW OHM MO CMbICIY,
npuaaBaeMoMy UM NPaBOMPUMEHNTENbHOM MPAKTUKON 1 CyaebHbIM TOSIKOBaHWEM, NpeanoiaratoT no
obwemy npaBuy BHE 3aBUCUMOCTU OT NpeameTa o6ocobneHHoro cnopa 1 ocobeHHoCTEN NPaBOBOro
nonoXxeHus B npowueaype 6aHKPOTCTBa AULa, Ybk CyaebHble pacxonbl A0JKHbI ObITb BO3MELLEHDI,
yOoBNeTBOpeHMne TpeboBaHuin 0 CyaebHbIX pacxogax, NoANIexXallnux BO3IMELLEHNIO 3a CYET AOJKHMKA
oTBeTYMKaM no 060CcobeHHbIM CopaMm, B M0Jib3y KOTOPbIX AaHHbIe CAOPbI BbIAN pa3peLleHsbl, B COCTaBe
TpeboBaHWIn KpeaUTOPOB TPETLEN 0Yepeamn Nocse NoralleHns OCHOBHOM CyMMbI 3a40J1)KEHHOCTMN.

2. PepepanbHOMY 3aKOHOAATENO HaANEXNUT BHECTM B 3aKOHOAATENLHOE PEryJiMpoBaHNe N3MEHEHNS,
yTOYHAOLME NOPSAAOK BO3MeLLeHNa cyaebHbIX pacxo[oB, MOHECEHHbIX 0TBETYMKaMM B 060CO61EHHbIX
cnopax B aene 0 6aHKPOTCTBE U MPU3HAHHbLIX MOAJEXALLMMN BO3MELLEHWIO 3@ CHET AOJDKHUKA, C Y4ETOM
MPaBOBbIX MNO3ULMIN, U3NTIOXKEHHbIX B HAaCTOsALLEM MOCTaHOBAEHNN.

3. Bnpenb [0 BHeCEHUS B 3aKOHOAATE/IbHOE PeryanpoBaHne yKasaHHbIX B MYHKTE 2 pe30TUBHOM YacTu
HacToswero MocTaHOBNEHNS N3MEHEHWIA:

cynebHble pacxobl OTBETYMKOB MO NpeabsBAeHHOMY B Aesie 0 6aHKPOTCTBE OpMANYECKOro anua
TpeboBaHWIO 0 NPU3HAHUM CAENKUN AOJDKHNKA HELENCTBUTENLHON, B YA0BIETBOPEHUN KOTOPOro 66110
0TKa3aHo, eC/iM Takme OTBETYUKN He ABNAIOTCA KOHTPOAUPYIOLLMMIN AO/KHMKA NULaMu, B Ciyvae
BO3J/10)KEHMA OaHHbIX PACX0A0B Ha AOJIKHMKA OTHOCATCA K TEKYLUUM MaTexam 1 NoanexaT BO3MeLLEHWIO
B COCTaBe NATOWN 04epeamn TeKyLMX NaaTexen B COOTBETCTBMMU C MYHKTOM 2 CcTaTbu 134 GefepanbHOro
3aKoHa "O HecocTosATeNbHOCTU (baHKpoTCTBE)" ;

Takoe pelleHmne 06 o4epenHOCTN BO3MeLLeHNA CyAebHbIX PaCX040B HE NCKITIOYAEeTCA 1 MPU pacCMOTPEHUM
apbuTpaxKHbIM Cy,0M BOMPOCOB, CBA3aHHbLIX C BO3MELLEHNEM KOHTPOIMPYIOLLEMY AOKHUKA NNLLY
CcynebHbIX pacxoA0B, MOHECEHHBLIX UM MPU PacCMOTPeHNM TpeboBaHMA 0 ero NpUBAEYEHUN K
npenycMmoTpeHHon ®efepasibHbIM 3aKOHOM "O HecocToATensHoCTH (BaHKpoTCTBE)" OTBETCTBEHHOCTY Nnbo
TpeboBaHMA 0 NPU3HaHMW CAENKUN OOHKHUKA C KOHTPOIMPYIOLWMM AOJKHMKA NLOM HeeNCTBUTENbHON, B
yOOBNETBOPEHUUN KOTOPOro 6biN0 0TKa3aHo, MpU YCI0BUM, YTO NPUMEHEHNE TaKOoW 04epesHOCTH
ypoBneTsopeHns TpeboBaHUM 0 AaHHbIX pacxofax 060CHOBAHO KOHKPETHBLIMU (haKTU4eCKNMU
obcTosTensCcTBaMM Aena (B 4aCTHOCTK, KacatoLMMMCa 0COBEHHOCTEN KOHTPOAUPYIOLLEro AO/DKHUKA nua,
B TOM YMCJIe XapaKTepU3yLLNMM CTENEHb €r0 KOPNOPaTUBHOMO KOHTPOS; BEANYNUHON U
06CTOATENECTBAMUN BO3HUKHOBEHMSA 3a5BJIEHHBLIX K BO3MELLLEHUNIO PaCX00B; HaIMYNEM WM OTCYTCTBUEM B
nene o 6aHKPOTCTBE HE3ABUCUMBIX KPEAUTOPOB U T.M.) U HE BNEYET HapyLweHns 6anaHca NpaB U 3aKOHHbLIX
MHTEPEeCoB BCEX UL, YHACTBYIOLWNX B Aenie 0 6aHKPOTCTBE; Takoe peLleHne 06 04epeaHOCTM BO3MELLEHNS
cynebHbIX pacx0A0B BO BCAKOM CJlyHae AOJHKHO MPUHUMATBLCS Npu BO3MELLEeHUN CyaebHbIX pacxoLoB nuuy,
B yLoBJeTBOpeHUn TpeboBaHNa 0 NPUBIEYEHNN KOTOPOro K Fpa)4aHCKO-NPaBOBON OTBETCTBEHHOCTU Kak
KOHTPOMMPYIOLLEro LO/MKHUKA M@ BbI10 0TKa3aHO B CBA3M C YCTAHOBJIEHHbIM apbUTparkHbIM Cy10M
OTCYTCTBMEM Y 3TOrO0 MLla COOTBETCTBYIOLLUX NPU3HAKOB.

4. NpekpaTuTb NPON3BOACTBO MO HACTOALLEMY Aefly B HaCTW, KacaloLencs npoBepky KOHCTUTYLMOHHOCTH
Yyactn 1 ctaTbu 110 AMK Poccuinckon ®epepaumm .

5. CynebHble akTbl N0 AesaM C y4actmneMm rpaxkaaH Fannamoson WpuHbl EBreHbeBHbI 1 YepBsikoBon EneHbl
[aBn0OBHbI, BbIHECEHHbIE Ha OCHOBaHWUW MYHKTOB 1 1 2 cTaTbM 5 U NyHKTa 3 cTaTbh 137 GenepanbHOro
3aKoHa "O HecocToATeNbHOCTU (BaHKPOTCTBE)" B TOM Mepe, B KAKOW OHW NPU3HaHbl HACTOSLLNUM
lMocTaHOBJIEHMEM He COOTBETCTBYOWMMN KOHCTUTYUMK Poccuinckon ®egepauum, nogniexxaTt nepecMoTpy B
yCTaHOBJ/IEHHOM NOPSAAKE C y4€TOM NYHKTa 3 Pe30JI0TUBHON YacTK HacTosLero NMocTaHOBNEHMS.

6. HacToswee MocTaHOBAEHNE OKOHYaTENbHO, HE MOANIEXMT 06)XKanoBaHMI0, BCTyNaeT B CUY CO OHSA
opmumanbHoro onybanmkoBaHms, ENCTBYET HEMOCPEACTBEHHO U He TpebyeT NOATBEP)KAEHUS APYTrUMUy
opraHamu 1 LO/HKHOCTHbLIMU ANLL@MU.

7. HacTosiwee MocTaHOBNEHME NOONEXUT HE3aMeAAUTENbHOMY onybankoBaHuto B "Poccuinckon rasere”,
"CobpaHunu 3akoHogaTenscTBa Poccuinckon ®epepaummn” n Ha "OdulmnanbHOM MHTEPHET-NOPTaNe NPaBoBON
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nHopmauumn" (Www.pravo.gov.ru).
KOHCTUTYLMOHHLIN Cy 4
Poccuinckon ®egepaumm

Ne 11-M
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