no gesy o NpoBepKe KOHCTUTYLUOHHOCTH MOJIOXKEHUH YacTtu 1
ctatbu 110 ApOuTpa>kHOro npoueccyasbHOro Kogekca
Poccuunckon dPepepauum, ctatbm 5 U nyHKTa 3 cTtatbu 137
depnepanbHOro 3akKoHa "O HecoCToATeNIbHOCTU (DaHKpoTCcTBE)" B
CBA3M € Xanobamu rpaxpad U.E.Fannamoson u E.MN.YepBakoson

MocTtaHoBneHme - Ne 11-1 - o1 19.03.2024 - KoHCTUTYUMOHHBbIN Cya Poccuinckon ®epepauymm - JencteyeTt 6e3
N3MeHeHnn

VimeHem Poccunckon ®epepaumm
MOCTAHOBJIEHUE
KOHCTUTYLMOHHOIO CYOA POCCUNCKOWN ®EOEPALINN

no Oesy 0 NPOBepPKEe KOHCTUTYLMOHHOCTY NOS0XKeHUA YacTu 1 ctaTtbn 110 ApbnTparkHoro
npoueccyasibHOro kogekca Poccuinckon ®egepaummn, Ctatb 5 n NyHkTa 3 cTaTbn 137 GenepasibHOr0O
3aKoHa "O HecocToATENbHOCTN (BaHKPOTCTBE)" B CBA3M C Xanobamu rpaxaaH W.E.FannamoBon 1
E.M.Yepssikoson

ropog CankT-MNMeTepbypr 19 mapta 2024 roaa

KOHCTUTYLMOHHBIN Cyp Poccminckon ®epepaunn B coctase Mpepcepatens B.[.3opbkuHa, cynen
A.H0.bywesa, J1.M.>)Kapkoson, C.M.Ka3aHueBa, C.[1.KHs3eBa, A.H.KokoToBa, J1.0.Kpacas4mkoBo,
M.B.J/loboBa, C.MN.MaBpuHa, H.B.MenbHukoBa, B.A.Cnsuukoro,

PYKOBOACTBYSCb CTaTben 125 (nyHKT "a" YacTu 4) KoHcTuTyumm Poccniickon depgepaunn, MyHKTOM 3 4acTu
nepBon, YaCTAMN TPETbEN N YETBEPTON CTaTbM 3, YaCTbio NepBON CTaTbk 21, cTaTbamMM 36, 47 1, 74, 86,
96, 97 1 99 ®epepalibHOr0 KOHCTUTYLIMOHHOMO 3akoHa "O KoHCTUTyumnoHHoM Cyae Poccumnckon
®epepayumn” ,

paccMoTpen B 3acefaHumn 6e3 npoBeAeHns CayLllaHWa Aeno 0 NPOBEPKE KOHCTUTYLIMOHHOCTMW NMOJIOXKEHWA
yactn 1 ctaTbu 110 AMK Poccuinckon ®egepaumm , ctaTbi 5 1 nyHKTa 3 cTaTbn 137 ®efepanbHOro 3akKoHa
"O HecocTosTenbHOCTM (BaHKpoOTCTBE)" .

MoBOAOM K pacCMOTPEHMIO Aena ABUANCL Xanobbl rpaxaaH W.E.Fannamosow n E.M.YepBAKOBON.
OCHOBaHMEM K pacCMOTPEHMIO AeNa ABMAacb 0bHapyXUBLLASCA HEOMpeaeNeHHOCTb B BONPOCE O TOM,
COOTBETCTBYIOT M KOHCTUTYuUMN Poccninckon ®depepaumm ocnapmBaeMblie 3aaBUTENSAMI NOJI0OKEHNS.
MockonbKy 06e Xanobbl KacaloTCs OAHOrO U TOro Xe npeameTa, KOHCTUTYLUMOHHBIN Cy L Poccuinckom
depnepaumm, pyKoBoACTBYSACh CTaTben 48 PefnepasbHOro KOHCTUTYLMOHHOIO 3aKoHa "O KOHCTUTYLMOHHOM
Cyne Poccunckon ®egepaummn" , coeauHna gena no aTum xanobam B 04HOM NPOM3BOACTBE.

3acnywas cooblieHne cyabn-gokaaayimka B.A.CuBNUKOro, nccienoBaB npeacTaB/iEHHbIE JOKYMEHTbI 1
NHble MaTepuranbl, KOHCTUTYUUOHHbLIN Cyg Poccunckon denepaunm

yCTaHOBW:

1. B cuny yactm 1 ctatbm 110 AMNK Poccuinckon denepaunn cynebHole pacxobl, MOHECEHHbIE AULAMM,
YYaCcTBYOLLMMMK B AeNE, B M0Jb3Y KOTOPbIX NPUHAT CyAebHbIN aKT, B3bICKMBAOTCA apbUTpakHbIM CyA0M CO
CTOPOHbI, @ €CIN NCK YAOBAETBOPEH YaCTUYHO, CyaebHble pacxoabl OTHOCATCS Ha AnL, Y4aCTBYIOLLNX B
Aene, NponopLuMoHaibHO pa3Mepy YAO0BIETBOPEHHbIX MCKOBbLIX TPeboBaHMIA.

CtaTbs 5 ®efepanbHOro 3akoHa oT 26 okTa6ps 2002 roga Ne 127-03 "O HecoCTOATENbHOCTH
(baHkpoTCTBE)" (Danee TakxXe - 3aKoH 0 BAHKPOTCTBE) B NYHKTax 1 1 2 npeaycMaTpuBaeT, 4TO B €ro
Lensx, ecn UHOE UM He YCTAHOBJ/IEHO, NOA TEKYLLMMM NAaTeXXaMu MOHUMAOTCS AEHEXHbIE
obaszaTenbcTBa, TpeboBaHMA 0 BbiMNaaTe BbIXOAHbIX Nocobuin n (nnn) ob onnate Tpyaa nuuy, paboTatowmx
nnn paboTaBLIMX MO TPYAOBOMY AOr0OBOPY, U 06513aTesibHblE NATEXMW, BOZHUKLUNE MOCAE AaTbl NPUHATUS
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3aB/IeHMA 0 NPU3HaHMKU BAHKPOTOM; BO3HMKLUME NOCe BO3OYXAeHNS NPON3BOACTBa Mo Aeny 0
H6aHkpoTCcTBE TPeboBaHUs KpeanTopoB 06 onnaTe NOCTaBNEHHbLIX TOBAPOB, OKa3aHHbIX YCAYr 1
BbIMO/IHEHHbIX PaboT ABAATCS TeKyLWUMK; TpeboBaHNS KPeaUTOPOB MO TEKYLLMM NaaTexaM He nogaexat
BKJIIOYEHUIO B peecTp TPeboBaHU KpeaMToOPOB, a KPeaAUTOPbl M0 TEKYLUUM MlaTexXam npu NpoBeaeHUN
npouenyp, NpuMeHseMbix B fene 0 6aHKPOTCTBE, HE MPU3HAIOTCA AMLAMK, y4acTBYOLWUMM B fefle 0
6aHkpoTCcTBe. CornacHo NyHKTam 3 1 4 3TON CTaTbW yA0BAETBOpEHME TpeboBaHNA KPeanTopPOoB Mo
TeKyLLMM NiaTexaM B Xo4e npouenyp, NpuMeHsemslx B fene o 6aHKPOTCTBE, NPOU3BOANTCS B NOPAAKE,
YCTaAHOB/IEHHOM 3aKOHOM 0 BAHKPOTCTBE ; KPEAUTOPbI MO TEKYLLUM NaaTexam Brnpase 0b6XxanosaTb
nencTeus nnn 6es3pencTene apbuTpaxHOro ynpaBnsowero B apbutpa)kHbi Cy, pacCMaTpMBalOLLMA Aeno
0 6aHKPOTCTBE, eC/IM Takne AencTBua nam 6e3geincTBre HapyLlatoT UX Npasa Y 3aKOHHbIE UHTEepeChI.
KOHCTUTYLIMOHHOCTb MPUBELAEHHbIX 32KOHOMOJI0OXKEHUIA B MX B3aMMOCBA3M OCMapunBaeTCs rpaK 4aHKoN
WN.E.FannsamoBoi B TOW YaCTU, B KaKOW OHW BbICTYMAlOT HOPMATUBHbLIM OCHOBAHWEM /151 pa3peLLeHns CyaoMm,
paccMaTpuBaloLLIMM feno o 6aHKPOTCTBe, Bonpoca 06 oyepeqHOCTU noratueHus TpeboBaHuiA 0
BO3MeLLeHNN CyaebHbIX pacX0[0B, MOHECEHHLIX ALLaMK, y4acTByoWMMIM B 060C061eHHOM cnope no
Takomy geny. CoOTBETCTBEHHO, M3 YMCSla HOPM CTaTbl 5 3akoHa 0 BaHKPOTCTBE €10 haKTU4eCcKun
OCNapuBalOTCS TOJIbKO MYHKTbI 1 1 2.

B aHanorn4Hom acnekTe rpaxaaHka E.lM.YepBskoBa noasepraeT COMHEHMIO KOHCTUTYLUNOHHOCTb NMyHKTa 3
cTaTbk 137 3akoHa 0 6BaHKPOTCTBE , COrlIacHO KOTOPOMY TpeboBaHWA KpeaMToOPOoB TPEThLEN oYepeamn no
BO3MeLleHN0 YObITKOB B (hopMe yNyLEHHON BbIFr0Abl, B3bICKaHWUIO HEYCTOEK (LUTPadoB, MEHEN) 1 UHbIX
(PUHAHCOBBIX CAHKLWA, B TOM YUC/E 3@ HENCMONHEHNE NN HEHaA1eXalllee NCNosiHeHne 06583aHHOCTY Mo
ynnaTe 06a3aTenbHbIX NAaTeXen, y4UTbIBAOTCS OTAENBLHO B peecTpe TpeboBaHWIn KpeanTopoB 1
noAsiexxaT yA0BJETBOPEHMIO MOC/1e NoraleHns OCHOBHOW CYMMbl 3a40/KEHHOCTU U MPUYMTaoLLNXCS
NPOLLEeHTOB.

1.1. N.E.TannsiMoBa ocrnapmBaeT TakXe KOHCTUTYLMOHHOCTb pa3bsACHEHUS, LaHHOro B NyHKTe 18
noctaHoBNeHus MneHyma Boicwero ApbutpaxkHoro Cyna Poccuiickon @enepaunn oT 22 uioHs 2012 roga Ne
35 "O HekOoTOpbIX NpoLEecCyasbHbIX BOMPOCaX, CBA3aHHbIX C paCCMOTPeHUEM aen o baHkpoTCcTBe" (Oanee -
noctaHoBsieHne oT 22 uioHs 2012 roga Ne 35), 0 ToM, 4TO cyaebHble pacxobl KpeamTopa v NHbIX AL, B
Noab3y KOTOPbIX BbI1 NPUHAT cyaebHbI akT no ob6ocobneHHOMy criopy B Aene 0 6aHKPOTCTBE, He ABNAOTCS
TEKYLLMMN NNaTexaMmm u noanexaT yooBJIETBOPEHUNIO MPUMEHNTENBHO K MYHKTY 3 cTaTby 137 3aKoHa 0
6aHKpPOTCTBE , MOCKOJIbKY BO3MELLEHME TaKNX PAacX0A0B A0 YAOBIETBOPEHUS OCHOBHbIX TpeboBaHWMI
KpeanTOpPOB HapyLlaeT UHTEepPeChl ApYrnx KpeauTopoB 1 NPUHLMI NPONopPLMOHANLHOCTU X
ynosretTsopeHus. OL4HaKo KaK akTbl TOJIKOBAaHUSA 3aKOHa Takue MoCTaHOBNEHUSA B CUJy CTaTbmh 125
KoHCcTuTyumm Poccuinckon ®epepaumm n ctatbn 3 ®efepaibHOro KOHCTUTYLMOHHOMO 3akoHa "0
KoHcTuTyumoHHoMm Cyne Poccuiickon ®epepalimmn” He MOryT BbICTYNaTb CaMOCTOATE/bHBIM MPeaMeToM
nposepkn KoHcTuTyumoHHoro Cyaa Poccuinckon Penepaunn (onpepeneHmna KoHctutyumoHHoro Cyaa
Poccuinckon ®epepaumm ot 26 mapta 2020 roga Ne 785-0, oT 26 epans 2021 roga Ne 343-0, o1 28
ceHTa6psa 2021 roga Ne 2047-0, oT 31 mapTa 2022 roga Ne 769-0, o1 20 nions 2023 roga Ne 2122-0 u ap.).
Tem cambIM B 3TON YacTu xanoba W.E.FannamoBon He MOXXeT BbITb NPU3HaHa NOABEAOMCTBEHHON
KoHcTuTyumoHHoMy Cyay Poccuiickon degepaunn, 4To He NpensaTcTByeT eMy y4eCTb CMbIC/T, KOTOPbIN
NPUAAETCS MONOXKEHNAM 3aKOHOB MPaBONPUMEHNTENBHON MPaKTUKON, BKAOYaa NpuBeaeHHoe
pa3bsACHEHWe, UCXOAS U3 YacTy BTOPOW CTaTbh 74 Toro e ®efepanbHOro KOHCTUTYLLMOHHOMO 3aKOHa .
1.2. B nene o 6aHkpoTcTBe MAO "PockomcHabbaHK" onpeneneHnem ApbuTtpaxxHoro cyaa Pecnybamnku
BalikopTocTaH oT 4 eBpans 2021 roga BpeMeHHON aAMUHUCTPALUN OOJKHMKA (B nLe
TeppuTopmaabHOro yypexaeHnsa baHka Poccun) oTkasaHo B MPU3HAHUN HEOENCTBUTENbHbIMY CAENKaMU
psfa 6aHKOBCKMX onepauuii no nepedncaeHmnto 6aHKoOM-00JXKHUKOM (apeHaToOpoM) Ha cHeT
NUHAMBMAYanbHOro npeanpuHumatensa U.E.fannamoBon (apeHgoaaTens), OTKPbITbIA B TOM xe baHke,
LEHEXHbIX CPeACTB B Ka4eCcTBe NnaaThl N0 4OFOBOPaM apeH4bl HeXUblX nomeleHnn. Cyn ycTaHOBMA
OTCYTCTBME [JOKa3aTe/IbCTB TOro, 4YTO LieHa B JOroBopax apeHbl U UHble NX YCJI0BUSA CYLLECTBEHHO B
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XYALWYO 4S8 DO/DKHUKA CTOPOHY OT/IMYAANCh OT TeX, MPW KOTOPbIX B CPAaBHUMbIX 06CTOATENbCTBAX
COBEPLUAITCA aHaNOrMYHble CAEMKMN, @ PABHO AOKA3aTeNbCTB HAaMPaBAEHHOCTM CAEM0K Ha NPUYMHEHNE
Bpeda KpeguTopam, ocBegomaeHHoCcTn U.E.FannsamoBon 0 HennaTeXXecnocobHOCTM AO/MKHUKA 1 ee
ahpuAnpoBaHHOCTU (3aMHTEPECOBAHHOCTM) NO OTHOLLEHMIO K HeMy. OnpefeneHune ocTaBneHo 6e3
M3MEHeHUs NoCTaHOBEHMAMMN BoceMHaLaToOro apbuTpaxKHoro anennsaumnoHHoro cyaa ot 1 niona 2021
rofia n Apbutpa)Horo cyna YpanbCKoro okpyra ot 29 okts6ps 2021 roga.

OnpepeneHnem ApbutparkHoro cyaa Pecnybnukn bawkopTocTaH oT 22 uions 2022 roga TpeboBaHue o
B3biCKaHUM B nonb3y W.E.MannamoBon cygebHbix pacxoaoB, MOHECEHHLIX €10 B 3TOM 060cobaeHHOM crnope,
npu3HaHoO noanexawwmm yaosnetsopernto (150 000 pyb. Ha onnaTy ycnyr npeactasntens, 45 000 pyb6. Ha
onnaTy akcnepTm3bl 1 32 518,30 pyb. TPaHCMOPTHbLIX PACXOA0B) 3a CHET KOHKYPCHOW MacChbl AOJIKHMKA B
cocTaBe TpeboBaHMIN KPEANTOPOB TPETLEN 0Yepean NOC/e NoraweHns 0CHOBHOWM CYMMbl 3a40/KEHHOCTH,
B NopsiaKe, NpeayCMOTPEHHOM 415 BO3MELLEeHNs yObITKOB B (popMe yMyLLEHHON BbIrOAbl, B3bICKAHNS
HEYCTOEK N UHbIX (PMHAHCOBbLIX CaHKUMIA (NYHKT 3 cTaTbn 137 3akoHa o 6baHkpoTCcTBe ). OnpeneneHune
0CTaBNIeHO 6e3 n3MeHeHUs NOCTaHOBAEHUAMM BoceMHaaLaTOro apbuTpaxHOro anennsuMoHHOro cya ot
25 okTa6pa 2022 roga v ApbutpaxkHoro cyna Ypanbckoro okpyra o7 20 aHBaps 2023 roga, a Cyabs
BepxoBHoro Cyna Poccuiickon ®enepaumm onpepeneHmem ot 30 aBrycta 2023 roga oTkasan
W.E.lannamMoBoON B BOCCTAHOBJ/IEHMUN CPOKa Ha Nofiavyy KacCaLMOHHOW »anobsbl.

1.3. B nene o 6aHkpoTcTBe OO0 "KoMMmepyeckuin baHk "AgMupanTteinckmin' onpeneneHneMm ApbutpaxxHoro
cyZa ropofia MockBbl 0T 7 okTa6ps 2019 rofa yaoBneTBopeHsbl TpeboBaHNSA KOHKYPCHOrO ynpaBasioLero
J0JKHUKa (rocyaapCTBEHHOW Koprnopauuny "AreHTCTBO Mo CTpax0BaHWIO BKaAoB"), B TOM 4ucne
TpeboBaHme 0 B3bICKaHUN B CONUAAPHOM NMopsaake ¢ rpaxkaaH K. (B pa3Hble nepnoabl - npeacenatens
npasneHnsa baHka v YneHa npasneHns), M. (npusHaHHoM beHedrLmapoM BaHKa - TULLOM,
KOHTPOIMPOBABLUNM YYaCTHUKOB AO/DKHMKA, U 3aHMMaBLUEl B pa3Hoe BpeMs AOJHKHOCTY YeHa coBeTa
ovpekTopoB BaHka v npefcefaTens ero npasneHus) n E.MN.Yepsakoson (B nepuos cosepLleHUs
BMEHSEMbIX ENCTBUI - YieHa npaBfeHns 6aHka) yObITKOB, MPUYNHEHHBIX AO/KHUKY, B YaCTHOCTW B CBSI3U
C 0fobpeHneM OT ero UMeHN 1 COBEpLUEHNEM CAEM0K MO NPeAoCTaBNeHNIO PAAY ML, 3aBe40MO
HeBO3BpaTHbIX KpeanToB. OTMeHsAa onpeaeneHne, [eaTbin apbuTpaXKHbI anenNAaLMOHHbIN Cya He
yCTaHOBWU OCHOBaHWUIA Ana npmeneyverns E.MN.YepBakoBoW K rpa)kAaHCKO-MPaBOBON OTBETCTBEHHOCTU
(noctaHoBneHue oT 28 aBrycta 2020 roga), ¢ 4em cornacuncs ApbutpaxKHeln cyn MOCKOBCKOro okpyra
(mocTtaHoBneHue oT 2 epand 2021 roga).

MoHeceHHble E.M.YepBskoson B 3ToM obocobneHHoM criope cyaebHble pacxoabl (1 531 208,93 py6. Ha
onnaTy ycayr npeactasutens, 3800 py6. Ha onnaTy ycayr HoTapuyca no obecnedyeHnto 4oKa3aTeNbCTB U
4364,86 py6. Ha NOYTOBbLIE PACX0/bl) B3bICKaHbl B €€ M0JIb3y C A0/DKHUKa onpeaeneHnemMm ApbutpakHoro
cypa ropofia MockBbl 0T 23 aBrycta 2021 roga v npu3sHaHbl NOANEXALLUMN BO3MELLEHUIO B Nopsaake
0YepenHoOCTH, MPeayCMOTPEHHON NYHKTOM 3 cTaTbM 137 3akoHa o 6aHkpoTcTBe . OnpeneneHne oCTaBeHO
CyZaMu BbILLECTOALLMX MHCTaHUNA 6e3 n3mMeHeHns (NocTaHOBNEeHUS [eBATOro apbuTtpakHoro
anennsuuoHHoro cyaa ot 1 nekabps 2021 roga n ApbutparkHoro cyia MockoBCKOro okpyra ot 16 mapTta
2022 ropa). OnpepeneHvem cyabmn BepxosHoro Cyna Poccuinckon ®epepaumm oT 7 uoHa 2022 roga
E.M.YepBsikOoBON 0TKa3aHO B Mepefaye KacCaunoHHON xanobbl 41a pacCMOTpeHns B cyaebHoM 3acefaHmm
CynebHoln Konnerny no 3KOHOMUYECKMM CNopaM LaHHOro cyaa, a MMcbMoM 3aMecTuTens Npeacenatens
BepxoBHoro Cyna Poccuinckon ®epepaumm ot 18 asrycta 2022 rofia oHa yBeaomseHa o6 oTCyTCTBUM
OCHOBaHWI A5 HECOrnacus C Ha3BaHHbLIM OnpeaesieHneM.

1.4. Mo MHEHMIO 3aa9BUTENEN, OCNapUBaAEMbIE MONOXKEHNS C y4ETOM TOSIKOBAHMWSA, NPUAABAEMOr0 UM
cynebHon npakTukon, npoTusopedaT KoHCTUTYuumn Poccuinckon ®epepaumm, B YaCTHOCTU ee cTaTbsM 19 n
46, NOCKOJ/IbKY MO3BOJIAOT CyAaM BOMPEKMN AEACTBUTENbHOMY CMbIC/TY 3aKOHa HE OTHOCUTL TpeboBaHUs 0
BO3MeLLeHUN cyfebHbIX pacXofo0B rpaxaaH, KoTopble Obiin BeIHYXAEHbl y4acTBOBaTh B cyebHOM cnope
AN4 3aWMTbl CBOUX NPaB 0T HE0BOCHOBAHHLIX TPeboBaHUIA 1L, AENCTBYIOWMNX OT UMEHN OOJKHWKA B Aefe
0 6aHKPOTCTBE, K TpeboBaHMAM MO TEKYLLMM NaaTexam, onpeaensas Takyl o4epeHOCTb KX
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YOOBIETBOPEHUS, KOTOPas CYLLECTBEHHO CHMKAET BEPOSITHOCTbL BO3MELLEHNS CyAebHbIX PpacXo4oB U
CTaBWT KpeamTopa Mo COOTBETCTBYOLLEMY TpeboBaHNO B HEPABHOE MOJIOXKEHME MO CPABHEHUIO C MHLIMU
KaTeropmamMun KpeauTopoB AOJKHMKA.

Bonpochkl 06 oLieHKe 0TAENbHbIX HOPM, OCMIaPMBAEMbIX B HACTOSLLIEM [ENE, B CXOXMX MPaBOBbIX CUTYaLNAX
paHee cTaBuance neped KoHcTUTyumoHHbiM CyaoM Poccuiickon ®egepaunn B xanobax, kotopble bbin
Npu3HaHbl HE NoAJeXXalnuMmn pacCMOTPEHMIO B TOM Y1C/Ie BBMAY TOr0, YTO paspeLleHme coaep)KaBLumnxca B
HUX N agpecoBaHHbIX KOHCTUTYUMOHHOMY Cyny Poccuiickon ®Pepepaunn TpeboBaHNii, CBA3aHHbIX C
NMPOBEPKOM NMpaBuAbHOCTYW BbibOpa CyA0M NPUMEHUMbIX B KOHKPETHOM AeJjie HOPM, UX Ka3yasbHOro
TOJIKOBAHMA U NMPUMEHEHMSA, He BXOAUT B NojsiHOMo4unsa KoHCcTutyumoHHoro Cyaa Poccuinckon denepaunn
(onpepeneHus ot 26 anpensa 2016 roga Ne 804-0, oT 25 okTabpa 2016 roga Ne 2326-0, oT 25 aHBaps 2018
rofa Ne 93-0O 1 oT 29 ceHTAbpsa 2022 roga Ne 2289-0). Hannune Takux peleHnii He NpensaTCTBYET -
Yy4MTbIBasA, KPOMeE MpoYyero, nocnenyloLlee pasputume cyaebHom nNpakTUKM - MPUHATUIO »Kas106
WN.E.Fannamoson n E.MN.YepBSKoBON K pacCMOTPeHN0 KOHCTUTYUMOHHbIM Cyaom Poccuinckon denepaunn.
1.5. Byactn 1 ctatbu 110 AMNK Poccuinckon ®epepaunm 0603HayveH oblwmin nogxon K pacnpeneneHnto
cynebHbIX pacxo4oB MeXay Anuamu, y4acTByowmnMn B gene. OH COCTOUT B X BO3MELLEHUN MOHECLLIEMY WX
JIMLY 3@ CYET Inua, He B NOJIb3y KOTOPOro NPUHSAT UTOroBbIA CyaebHbIn akT. 9To obecneynBaeT
MOJIHOLEHHYI0 peann3aunto KOHCTUTYLIMOHHOMO NMpaBa Ha cyaebHyio 3aWmnTy, Ybd HeoTbeMAeMas 4acTb -
rapaHTUM BO3MELLEHNS MOHECEHHbIX NPY PacCMOTPEHWM Lena PacX0LoB /MLy, KOTOPOe 3asaBKJ10
npaBoMepHble TpeboBaHWS B Cy4 MU K KOTOpPOMY Oblnn npeabsBiaeHbl TpeboBaHNS, NPU3HAHHbIE CYA0M
HeobocHOBaHHbIMU. MpuyeM B aene U.E.M'annamoBon cyaebHble pacxoabl BO3JI0XKEHbI Ha AO/KHUKA, YbL
TpeboBaHnsa B 060c0b1eHHOM CrIope C Hel He Bblan yA0BNETBOPEHbl. BOMpoCkl e o4epeaHOCTH
BO3MeLleHns cyaebHbix pacxooB B Aese 0 6aHKpOTCTBE AaHHOE 3aKOHOMOJ/IOXKEHNE HE perjlaMeHTuMpyeT.
COOTBETCTBEHHO, B HaCTK ero ocrnap1MBaHMsa NPOU3BOACTBO MO HACTOALWEMY Aey NOANEXUT NpeKkpaLLeHnto
Ha OCHOBAHWW YaCTW NepBON CTaTbh 68 PefepaNbHOro KOHCTUTYLMOHHOMO 3aKoHa "O KOHCTUTYLMOHHOM
Cyne Poccuinckon ®egepauunmn” , 410, 04HaKo, He npenaTcTByeT KoHCTUTYUuoHHOMY Cyay Poccuinckon
denepaumm NPUHATL BO BHUMaHME faHHOE 3aKOHOMOJI0XKEHNE NPU OLEHKE MHBLIX OCMapuBaeMbIX HOPM B
cMcTemMe AenCTBYIOLLEro NPaBoBOro peryanpoBaHus, Kak Toro TpebyeT 4acTb BTOpas cTaTbh 74
Ha3BaHHOro ®efepasibHOr0 KOHCTUTYLMOHHOIO 3aKOHa .

1.6. Takum obpasom, c y4yetom TpeboBaHun ctaten 36, 74, 96 n 97 GenepasbHOr0 KOHCTUTYLIMOHHOMO
3akoHa "O KoHcTtutyumoHHom Cyne Poccuinckon ®egepaumm” npeameTomMm pacCMOTPEHMS
KoHcTuTyumoHHoro Cyaa Poccunckon ®efepaumm no HaCcTosAWEMY Aesy SBASAIOTCA B3aMMOCBA3aHHbIe
MOJIOXKEHUS MYHKTOB 1 1 2 cTaTbl 5 1 nyHKTa 3 cTaTby 137 3akoHa 0 6aHKPOTCTBE B TOM MEpPE, B KaKOM
OHW - C YYETOM CMbICJIa, NPUAABAEMOro UM CyebHOM NPaKTUKON, - CNy)KaT HOPMATUBHLIM OCHOBaHWEM AJis
pa3pelleHns apbuTpaXKHbIM Cy40M BOMPOCOB, KaCaloWMXCs 04epeaHOCTY BO3MELLLEHNS 3a CHET AOJIKHUKA
cynebHbIX pacxo40B MLy, B MOJb3y KOTOPOro 3aBEPLUMIOCL pacCMOTpeHne 06ocobneHHoro crnopa ¢
LO/MKHMKOM B Aesie 0 6aHKpPOTCTBE OPUANYECKOro AnLa.

2. MNpn3HaBas Yenoseka, ero npasa 1 cBO6OAbI BbICLLIEN LLEHHOCTLIO, ONpeaenstowen CMbICS, COAepXKaHmne 1
NnpYMeHeHne 3akoHoB, KoHCTUTyuLmMa Poccuinckon ®efepaumm rapaHTMpYeT NpaBo Ha cyaebHyio 3awmTy,
BKJ1t04As BO3MOXXHOCTb Ha OCHOBE paBEHCTBa BCEX Nepes 3aKOHOM 1 CyaoM obxxanoBaTth B CyaebHoM
nopsake pelleHns, 4encTeus n bes3nencTeme opraHoB rocyAapCTBEHHOW BNACTW, OPraHOB MECTHOMO
camoynpaBfieHus, obLecTBeHHbIX 06beaNHEHNI N LOMKHOCTHBIX Any, (CTaTbn 2 1 18; ctatba 19, YacTb 1;
CTaTba 46, 4acTn 1 1 2). Ha 3akoHo#aTens Bo3naraetcs 0643aHHOCTb CO34aTh MOHOLEHHbIA MEXAHN3M
peanunsauny npaea Ha CyaebHyio 3alnNTy, MOCKObKY OHO, Kak 3TO BbiITEKAET N3 CTaTbh 46 KOHCTUTYLUMM
Poccuinckon ®epepalmm, BOBCE HE O3HAYaET HAIMYNS Y Fpak4aHUHA BO3MOXHOCTM Bbibopa no cBoeMy
yCMOTpeHMIo Ntobbix cnocobos 1 npoueayp cyaebHoM 3aWmTbl, KOTOPbIE COrNacHo cTaTbe 71 (NyHKT "0")
KoHCcTuTyummn Poccuinckon depepaumn LOSHKHbI ONpeaensaTbcsa dheaepasibHbIMN 3aKOHaMK C y4eTOoM
0COBEHHOCTEN OTAENbHbIX KATEropuin Aes. ITo B NMOJIHON Mepe OTHOCUTCS K TaKOMY CYLLECTBEHHOMY
snemMeHTy obecneyeHns NocpenCcTBOM CyaebHOM 3alunTbl BOCCTAHOBAEHNS HAPYLLIEHHbIX UM OCMOPEHHbIX
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npaB., Kak NopsAoK pacnpeaeneHns mexxay y4acTBywumMy B cyaebHom pa3bupaTenbCcTe anMuaMm
cyZnebHbIX pacx0[o0B, peryaMpoBaHme KOTOPOro AO/KHO ObITb OPUEHTUPOBAHO Ha MAaKCUManbHYIO 3alUnTy
NHTepecoB 3aaBnstoLLero 06ocHoBaHHbIe TpeboBaHUSA MM BO3PaXKeHMA AnLa, Yol NpaBa HapyLleHbl
OTBETYMKOM B0 NOCTaBMIEHbI MOA YrPO3y HapyLeHNA NpeabsaBAeHNEM K HEMY UCTLOM 6eCnoYBEHHbIX
npuTA3aHUn (noctaHoBaeHUsA KoHCTUTyuUmnoHHoro Cyaa Poccuinckon ®enepauum ot 11 nions 2017 roga Ne
20-M, oT 21 sHBapsa 2019 roga Ne 6-M wn gp.).

2.1. ObpalLancb K NpaBuaaM pacnpeneneHuns cyaebHbix pacxofoB MeXAy NMuamu, y4acTBYOWMMN B aene,
KaK 3TV NpaBuia onpefesieHbl NpoLueccyasibHbiM 3aKOHOM, KOHCTUTYUWOHHBIM Cyg Poccuinckon Genepaunn
cthopmynunpoBan ciepytoline npasosble no3mumm (noctaHosneHus ot 11 uona 2017 roga Ne 20-11, ot 21
AHBapa 2019 roga Ne 6-M, o1 28 anpensa 2020 roga Ne 21-M, oT 28 okTa6psa 2021 roga Ne 46-M n ot 10
AHBapsa 2023 roga Ne 1-M).

Mpu3HaHMe npaBa Ha NpucyXxaeHune cyfebHbIX pacxoAoB 3a JNLLOM (CTOPOHON), B MOb3Y KOTOPOro
COCTOANOCH CynebHoe pelleHne, 0TBEYAET MPUHLMUMY NOJAHOTbLI CyAebHOM 3aWunTbl, MOCKONbLKY NPU3BaHO
BOCMOIHWUTL ALY, YbM MPaBa HapyLUEHbl, BHOBb BO3HUKLUME N HE 0OYCNOBAEHHbIE AeATENbHOCTLI0 CaMOro
3TOro Jila NoTepu, KOTOPbIE OHO AO/KHO BbIJ1I0 MOHECTU AN BOCCTAHOBJIEHUS CBOMX MpPaB B CBA3N C
HeobX04MMOCTbI0 COBEPLUEHUS AENCTBUIA, CONPSXKEHHBIX C BO30YXAeHNeM cyaebHoro pa3bupaTenscTsa u
y4acCTVEM B HeM.

Kputepmem npucyxaeHns cyaebHbix pacxonoB SBASETCA BbIBOA CyAa O MPaBOMEPHOCTY WA
HernpaBoOMEpPHOCTY 3a58BIEHHOI0 UCTLOM TpeboBaHms. [JaHHbIN BbIBOA, B CBOKO 04epefb, HEMOCPeACTBEHHO
CBfi3aH C COAEPXALLMMCA B PE30JIIOTMBHON YacTu CyaebHOro pelweHuns BbiIBOLOM O TOM, MOAJEXUT N UCK
yOOBNIETBOPEHMIO, MOCKOJIbKY TOJIbKO YA0BNETBOPEHNE CyA0M TpeboBaHNA NOATBEP)KAAET NPaBOMEPHOCTb
NPUHYAUTENbHOW peanusaLmm ero Yepes Cyf 1 Bie4eT BOCCTaHOB/IEHWE HapYLUEeHHbIX NpaB 1 ceobof, 4To
1 NPUBOAUT K HEOOXOANMOCTMN BO3MeELLEHNA CyAebHbIX pacxohoB. B cnyvyae YaCTUYHOrO yA0BIETBOPEHNS
MCKa 1 UCTeL, 1 OTBETYMK B LieSisX BOCCTaHOB/IEHUS HapYLUeHHbIX nNpaB 1 cBobos Bnpase TpebosaTb
NpUCY>XAeHns cyaebHbIX pacxo4o0B, MOHECEHHLIX MO MPUYMHE y4acTna B cyaebHoM pa3bupaTensCcTBe, HO
TOMBLKO B 4aCcTU, MPOMNOPLMUOHANBLHON COOTBETCTBEHHO MM 06bEMY YAOBNETBOPEHHbLIX CyA0M TpeboBaHuMn
ncrtua, uam obvemy TpeboBaHnin UCTLA, B Y40BIETBOPEHUN KOTOPLIX ObIN0 0TKa3aHo.

/13 KOHCTUTYLMOHHBLIX HOPM, ONpelenstowmx MexaHn3M peasn3anmm npasa Ha cyaebHyto 3awuTy, BO
B3aVMMOCBS3U C MOAXOAAMU, CIIOXKMBLUMMUCA B NpakTuke KoHCTUTyumoHHoro Cyaa Poccunckon ®epepauum
N QOKTPMHE NPOoLLecCyasibHOro npasa, He BblITEKAaeT HECOBMECTUMOCTb YHNBEPCaIbHOIrO XapakTepa
NpUHLMNA NpUCYXAeHNs cyaebHbIX pacXo4oB LY, B Ybl0 MOJb3Y COCTOANOCH cyaebHOe pelleHune, ¢ Tow
A NHOM gudepeHumaumen Npasna X pacnpeneneHmns, KoTopble MOryT UMeTb CreunguKky B
3aBNCKMMOCTU OT 06BEKTUBHLIX 0COBEHHOCTEN CyaebHbIX MpoLelyp N MaTepuanbHbIX MPaBOOTHOLLEHWN,
Jiexallmx B OCHOBe 3Tux npouenyp. AuddepeHumnauns npaBoBoro peryanpoBaHus pacnpeneseHuns
CcynebHbIX pacxoA0B B 3aBMCMMOCTY OT KaTeropumn Aena, B TOM YNCJie C y4eTOM 0COBEHHOCTEN 3a8BNEHHbIX
TpeboBaHuin, caMa No cebe He MOXET PacLEeHMBATLCA KaK OTCTYMNeHNE OT KOHCTUTYLIMOHHBIX MPUHLMNOB
npaBoCyauns, MOCKOJIbKY HEOBX0AMMOCTb pacnpeaeneHns cynebHblx pacxonoB obycnosneHa He cyaebHbIM
aKTOM KaK TaKOBbIM, @ YCTAHOBJIEHHbLIM MO UTOram cyaebHoro pa3brpaTtensCTBa BbIHYXXAEHHBLIM
XapakKTepoM 3aTpaT, MOHECEHHbIX INLLOM, 3aUHTEPECOBAaHHbLIM B BO3BPALLEHNN K HOPMaIbHOMY peXunmy
Mob30BaHMS CBOMMMW MpaBaMmn, KOTOpble BbiAn 0CNOpPeHbl MK HapyLleHsbl. Ho B ntoboM cnyyae Takas
AndgepeHLmaLns He MOXXeT OblTb NPOM3BOJIBHON U AO/XKHA OCHOBLIBATLCSA Ha 3aKOHeE.

2.2. MHCTUTYT BaHKPOTCTBA, Kak He pa3 YKa3biBan KOHCTUTYUMOHHbIN Cyn Poccuitckon ®epepaumu,
npn3BaH obecneymsaTb BanaHC NpaB 1M 3aKOHHLIX MHTEPECOB NNL, Y4acTBYOLWMUX B Aefe 0 6aHKPOTCTBE,
NPUTOM YTO X MHTEPECHI Pa3NYHbI K 3a4acTy0 AMaMeTpasibHO NPOTMBOMOMOXHLI (MOCTaHOBAEHNS OT 19
nekabps 2005 roga Ne 12-M, o1 18 HosA6psa 2019 roga Ne 36-M, oT 3 cheBpans 2022 roga Ne 5-M n ap.).
3aKoH 0 6aHKPOTCTBE NpefycMaTpUBaeT Mepbl, NPM3BaHHbIE NPeAoTBPaTUTbL 6aHKPOTCTBO M BOCCTAHOBUTb
NAaTeXeCcnocobHOCTb OO/MKHUKA, @ MPW ero NpM3HaHMM BaHKPOTOM - CO3AaTb YC/I0BUS 419 CIPaBeL/IMBOro
obecrneyeHns IKOHOMUYECKUX N IOPULNYECKNX MHTEPECOB peasibHbIX Y NOTeHLMa bHbIX KpeauTopos. To,
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4yTO NpaBa TPebOBaHUS N 3aKOHHbIE MHTEPECHI KPeAUTOPOB B PaMKax KOHKYPCHOIO Npou3BOACTBa B
npouenype 6aHKpPOTCTBA NOAJSIEXAT 3alLMTE B COOTBETCTBMM CO CTaTbel 35 KOHCTUTYumMmn Poccminckon
defepaumm, He 03Ha4YaeT, YTO pa3Mep NOoJy4eHHOro BCEMW KpeanTopamm B AaHHOW npouenype bynet
paBeH 1 Jaxke CONOCTaBMM C pa3MepoM ux TpebosaHmin. Ee Havyano CBA3aHO MMEHHO C HEXBATKOMN pecypcos
L1 pacyeToB C KpeauTopaMu, U Ha MOHUMaHUW OrPaHMYEHHOCTY 3TUX PECYPCOB OCHOBaH BECb MeXaHU3M
HeCoCToATENbHOCTU. CneunanbHbI PeXUM NpeabsaBaeHns B apbuTpa>kHOM Cyae MMYLLECTBEHHbIX
TpeboBaHWI K O/KHUKY, HE [OMNYCKas UX YAOBJETBOPEHNS B MHANBMAYAJIbHOM NOPsiAKe, MO3BONSET
COXpaHATb onpeaeneHHOCTb 06beMa ero nMyLLLeCTBa B Te4eHWe Bcen npoueaypbl 6aHKPOTCTBa, CoO34aeT
HeobxoaMMble YCNOBMA KaK A5 MPUHATUS Mep K NPE0A0JIEHNIO HEMNaTeXecnoCcobHOCTN AOKHUKE, TakK U
Ans Hanbonee NOMHOMO yA0BAETBOPEHNS TpeboBaHUN KPeAUTOPOB, B TOM YMC/e KOrfa UMyLLecTBa
HeJOCTaTO4YHO A5 CNpaBedIMBOr0 pacnpefeneHns Mexay kpegutopamu. MNpu 3ToM pellaeTcs 3agada
NpPOMNOpLMOHALHOro pacnpeaenieHns Cpeam HUX KOHKYPCHOM MaccChl (MoCTaHoBNeHNs oT 12 mapTa 2001
roga Ne 4-M, o1 31 aHBaps 2011 roga Ne 1-M, o1 18 masa 2015 roga Ne 10-M u ap.).

C y4eToM uenen MHCTMTYTa HaHKPOTCTBa 3aKOHOAATENb ONpeaenseT o4epeaHOCTb YA0BAETBOPEHNS
TpeboBaHWI TEX AN UHbIX KaTEropuin KPeaUTOPOB, YTO COCTABNAET /IEMEHT SKOHOMUYECKON NOAUTUKMN,
BbipaboTKa KOTOPO BXOAUT B ero komneTteHuuto (MocTtaHoBneHne oT 22 uona 2002 roga Ne 14-1;
onpeneneHns ot 3 okTabpsa 2002 roga Ne 231-0, o1 17 mions 2007 roga Ne 546-0-O n gp.). OaHako,
cTpemMsack obecrneynTb 6anaHC NpaB 1 3aKOHHbIX MHTEPECOB KPEANTOPOB, 3aKOHO4ATENb HE MOXKET
onpenenaTb 04epeHOCTb X TpeboBaHUA NPOU3BOLHO, B MPOTUBOPEYUN C KOHCTUTYLMOHHBIMU
npeanucaHmaMn 1 LOJHKEH ONMPATbCA Ha KOHCTUTYLMOHHbBIE KpUTEPUN JONYCTUMOCTY OrpaHMyeHmns npas
(MocTtaHoBneHune ot 1 cheBpans 2022 roga Ne 4-11 ), He OTCTynas OT NPUHLMNA paBEHCTBA. BmecTe ¢ Tem
cobnoieHne LaHHOro NpUHLMNa He 03HaYaeT NpefocTaBAeHNs iMlaM, OTHOCALWLMMCS K Pa3HbIM
KaTeropusam, OANHAKOBbIX FrapaHTWIA, HO AOMYCKAEeT Pasfinyms, eCan Takme pa3nnyna 06beKTUBHO
onpaBAaHHbI N NPecnenytoT KOHCTUTYLMOHHO 3Ha4YMMble Lean, a UCMOoJb3yeMble AN AOCTUXEHMNS STUX
Lenen NpaBoBble CPeCcTBa COpa3MepHbl UM (NocTaHoBAEeHMS OT 16 uioHs 2006 roga Ne 7-M, oT 25 okTsA6ps
2016 roga Ne 21-Mw gp.).

3. MyHKT 1 cTaTby 134 3akoHa 0 6aHKPOTCTBE YCTaHABAMBAET, YTO BHE 04epeam 3a CHET KOHKYPCHOW
Macchbl norawatoTcs TpeboBaHNa KPeAUTOPOB MO TEKYLLUM NaaTeXaM NpenMyLLeCTBEHHO Nepes
KpeanTopamu, TpeboBaHNA KOTOPbLIX BO3HMKAWN A0 MPUHATUSA 3a8BJeHNS O MPU3HAHUK OJHKHUKA
6aHKpoToM. COorlacHo NyHKTY 2 TOM XXe CTaTby B MEPBYIO 04ePelb YAOBAETBOPATCA TpeboBaHNS No
TeKyLLMM NiaTexaM, CBA3aHHbIM C CyaebHbIMY pacxofamu no aeny o 6aHKPOTCTBeE, BbiMiaTon
BO3HarpaXxaeHnsa apbnuTpakHOMY yrnpaBasioWweMy, B3bICKAHWEM 3a40/KEHHOCTM MO BbiMJlaTe
BO3HArpaXkA4eHnsa amuam, NCNOoJHABLUUM 0653aHHOCTY apbuTpaXkKHOr0 YNpaBasloLWero B aene o
B6aHkpoTCcTBE, TPeboBaHNA MO TEKYLLMM NaTexXaM, CBA3aHHbLIM C ONAaTON AefTeNbHOCTH nuL,
NPUBNEYEHNE KOTOPbIX apOMTParKHbIM YNPaBASAIOWMM AN UCNOHEHNS BO3/I0)KEHHbLIX Ha HErO
obs3aHHOCTeN B gene 0 baHKpoTCTBE SBNAETCA 00653aTeNbHbIM, B TOM YUCJIE C B3bICKAHWEM
3a[10/DKEHHOCTU MO onnaTe AeATENbHOCTY 3TUX JIML,; BO BTOPYIO o4epeab - TpeboBaHma 06 onnaTte Tpyaa
nuny, paboTawwmnx nnm paboTasBLlumx (NoCne AaThl NPUHATUSA 3a89BAEHNS O NPU3HaHUKM HaHKPOTOM) MO
TPYyAOBOMY LOroBopy, TpeboBaHMs 0 BbiMJiaTe BbIXOAHbLIX MOCOBMI; B TPETLIO 04epeab - TpeboBaHus 06
ornsiaTe AeATeNbHOCTU NNL, NPUBAEYEHHbIX apbnUTpaXKHbIM yNpaBasiowmMmM ana obecneyeHns UCNONHEHUS
BO3JIOXKEHHbIX Ha Hero oba3aHHOCTen B aene 0 6aHKpPOTCTBE, B TOM YUCAE O B3bICKaHUW 3a40/KEHHOCTU MO
onJlaTe OeATeNbHOCTU 3TUX INLL; B YETBEPTYIO 04epeab - TpeboBaHMA Mo 3KCNAyaTaUMOHHbLIM MaaTeXxam u
B MATYIO - MO UHbIM TEKYLLMM MaaTeXaM.

Kak nogyepkmean KoHCTUTYUMOHHbIN Cyfa Poccunckon ®epepaunn, 3aKkoHOAATESb - B CUJY BO3JI0XKEHHbIX
Ha Hero AUCKPELMNOHHbIX MOJIHOMOYMIA, NPUHNMAs BO BHUMAHMNE XapakKTep 1 NPaBOBY0 NPUPOAY TEKYLLMX
nnaTexem, a paBHO TO, 4TO TpeboBaHNA KPeAUTOPOB MO TEKYLUUM MaaTe)xaMm He NoLNiexaT BKAIOYEHWIO B
peecTp TpeboBaHWI KPEAMTOPOB N KPEANTOPbI MO TEKYLLMM NaTeXaM npu NPOBeLEHNN
COOTBETCTBYIOLLMX NPOLEAYP HE MPU3HAIOTCS AnLLaMK, y4acTBYOLWMMM B Aefe 0 6aHKPOTCTBE (MYHKT 2
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CTaTbyn 5 3aKoHa 0 6aHKPOTCTBE ), - BNPaBe ONpPeaeNNTb 04epeaHOCTb YAO0BIETBOPEHMS TpeboBaHNI
KpeanTOopoB MO TEKYLUUM MaaTe)xaM, OTAUYHYI0 OT TpeboBaHW UHBIX KpeauTopoB. MprMopnTeT noralleHns
TEKyLUX naaTexen B HEManon cteneHn obycnoBieH OTHECEHWEM K HUM TeX pacx040B, KOTOpbIE
obecneynBaloT caMy BO3MOXHOCTb 3aBEPLUEHNSA KOHKYPCHOIrO NPOM3BOACTBA, AOCTVIKEHUS LieNen 3ToN
npouenypbl 1 pacyeTa C KOHKYPCHbIMU KpeanTopamu (noctaHoBneHns oT 1 cespans 2022 roga Ne 4-1N v oT
31 masa 2023 roga Ne 28-1).

B oTHOLWeHWK e TpeboBaHWUiA, BKIOYEHHbIX B peecTp TpeboBaHMN KpeaAnTOPoB, NpeaycMoTpeHa
cnenyloLlan o4epefHOCTb YA0BETBOPEHUSA: B MEPBYIO 04epeab MPOU3BOAATCA pacyeThl No TpeboBaHmAM
rpakgaH, nepes KOTOpbIMM JOKHWUK HECET OTBETCTBEHHOCTL 3@ NPUYNMHEHWE BPeAa XU3HU UK
3[,0pOBbIO, MyTEM KanuTaau3auuy COOTBETCTBYIOLLMX MOBPEMEHHbIX NAaTeXel, a TakXKe pacyeTbl Mo NHbIM
YyCTaHOB/IEHHbIM 3aKOHOM 0 6aHKPOTCTBE TpeboBaHMAM; BO BTOPYIO O4epeb - pacyeThl Mo BbiMaTe
BbIXOAHbIX nocobuin n (nnn) onnate Tpyaa mu, paboTarowmx nam paboTaBwmnx nNo TpyLOBOMY AOFOBOPY, M
Mo BbiNaaTe BO3Harpa)kAeHWi aBTopaM pe3yibTaTOB UHTENNEKTYaNbHON AeATeNbHOCTY; B TPETbIO
oyepenb - pacyeTbl C APYrMMN KPeanuTopaMu, B TOM YnUCae KpeamTopaMm No HeTTo-0653aTensCcTBaM (MyHKT
4 ctaTbh 134 3akoHa 0 6aHKpOTCTBE ). KOHKpeTU3npys nopsLoK yaoBAeTBOpeHns TpebosaHmm
KpeamTopoB TpeTbel ovepeaun, ctatbhsd 137 3akoHa 0 6aHKPOTCTBE NpeayCcMaTPUBaET B NMyHKTE 3, 4TO
Takune TpeboBaHUS NO BO3MeLLeHM0 YOLITKOB B (hopMe YNyLLEHHOW BbIr0Abl, B3bICKAHUIO HEYCTOEK U NHbIX
(OUHAHCOBBIX CAaHKLWIA, B TOM YMC/Ie 33 HENCMOJIHEHNE AN HEHaAIeXallee NCnosHeHne 06493aHHOCTY No
ynnaTe 06a3aTesbHbIX NAaTeXen, y4UThbIBaloTCS OTAENbHO B peecTpe TpeboBaHW KpeanTopos u
nogsexxaT yA4O0BJIETBOPEHMIO MOC/e NoraweHns 0CHOBHON CYMMbl 32 40/KEHHOCTU 1 MPUHUTAOLWMXCS
NPOLEHTOB. 9TM 0becneynBatoTCA y4eT NPON3BOAHOMO XapaKTepa OTAeNbHbIX TPebOBaHU KPeaUTOPOB 1
yC/I0BUS 4111 CNpaBeAIMBOro pacnpefeneHns KOHKYPCHOM Macchl Cpefn KpeauTopoB TpeThel o4epeau.
Cama no cebe 04epeHOCTb YAOBNETBOPEHUS TPeOOBaHNIN OTPaAXAET MX 0OBEKTUBHYIO CNELNGNKY 1
NPoOAMKTOBaHa HeobxoaAnMOoCTbI0 BanaHca NpaB 1 3aKOHHbIX MHTEPEeCOB COOTBETCTBYIOLLUX KaTeropui
KpeanTopos. C y4eTOM JaHHOIo peryimpoBaHus, coobpasyLerocs ¢ LeasaMm MHCTUTYTa BaHKPOTCTBa,
NOANIeXaT pa3peLleHmto 1 BONPOCKI 0 CyaebHbIX pacxofax, MOHECEHHbIX NLAMK, Y4acTBYOLWUMY B
06ocobsieHHbIX cropax no geny o 6aHKpoTCTBE.

3.1. K 4yncny oCHOBHbIX 060C06NEHHbIX CMOPOB, YMOMAHYThIX B 3aKOHEe 0 BaHKPOTCTBE , OTHOCATCS CNOPbI
Mo pacCMOTPEHMIO: 060CHOBAHHOCTM 3a8B/IeHNS 0 MPU3HAHUKN AOJHKHUKA BaHKPOTOM (CTaTba 48);
TpeboBaHWI KPeaANTOPOB K AO/KHUKY (B YacTHOCTK, cTaTby 71 1 100); 3asBNeHMIA, X0AaTaNCTB 1 »Kasiob
(cTaTbsa 60); 3a8BneHU 06 ocnapuBaHWK CAENOK AO/KHMKA (rnasa lll 1) u o npueneyeHun
KOHTPOJINPYOLLNX OO/KHMKA UL, K OTBETCTBEHHOCTM (rnaBa Il 2 ); BonpocoB, CBA3aHHbIX C
yTBEP)XAEHMEM, 0CBOOOXKAEHNEM N OTCTPAHEHMEM apbUTParkHbIX YNPaBASAIOLWMX, @ Takxe »Kanob Ha nux
pnencteus (ctatoun 20 2 -20 5 ); 3a9BN€HWIN 0 NPU3HAHUW HELENCTBUTENbHBLIM peLleHns cobpaHuns
KpeanTopos (cTaTbsa 15) u ap.

Pa3bsAcHAS NopsaLok pacnpeneneHns cyaebHbix pacxofoB B fene 0 6aHKPOTCTBE MpU ero 0CJ0XKHEHUM
060Cc06./1eHHBIMU CNIOPaMK C Pa3INYHbIMK y4acTHUKaMu, MNMneHym Boicwero ApbutpakHoro Cyna
Poccuiickon ®epepaLimm 0OTMETUI, YTO Takoe pacnpedefieHne oCyLWecTBAAETCS C YH4eTOM Lenew
KOHKYPCHOro nNpon3BOACTBa, Npy 3TOM cyaebHble pacxofabl, MOHECEHHbIE 3@ CHET KOHKYPCHOM MacChl,
NOAJSIeXXAT BO3MELLEHMIO IMLLaMU, HE B MOJIb3Y KOTOPbIX BbIN NPUHAT CyAebHbIn akT no 060cobneHHoOMY
cnopy, a cyaebHoble pacxoibl 1L, B N0b3y KOTOPbIX Obl1 APUHAT CyaebHbIn akT no obocobneHHoMy cnopy,
NOAJIeXXAT BO3MELLEHMIO JIMLLAMU, HE B MOJIb3y KOTOPbIX 6biN NPUHAT AaHHbIA CyAebHbIN akT (ab3aubl
nepBbIn - TpeTUn NyHkTa 18 noctaHoBneHUs oT 22 uoHda 2012 roga Ne 35). COOTBETCTBEHHO, MEXAHN3M
pacnpeneneHns cyaebHblx pacxonos no obocobneHHoMy cnopy B Aene o 6aHKPOTCTBE, NpeanonaratoLumi
NX OTHECEHME Ha CTOPOHY CMopa, He B MOJIb3y KOTOPOW 6bin MPMHAT CyAebHbIN aKT, B CBOMX OCHOBHbIX
yepTax He oTanYaeTcs oT obwero nopsaaka, ycTaHoBaeHHOro ctateben 110 AMK Poccunckon ®epepaumm
(onpenenenus KoHcTutyumuoHHoro Cyna Poccuiickon ®epepaunn oT 27 okTabps 2022 roga Ne 2748-0, ot
20 nona 2023 roga Ne 2038-0O n ap.).
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3.2. B TO Xe BpeMs C y4eTOM OMNpefeNieHHON B 3aKOHEe 04epeHOCTU NoralleHns TpeboBaHnin KpeANTOPOB B
3aBUCMMOCTHY OT XapaKTepa AaHHbIX TpeboBaHWIN CyLLeCTBYeT cneuundrka yooBneTBopeHus TpebosaHmin o
cynebHbIX pacxodax B CUTYaUMsX, KOrAa TakoBble OTHECEHbl Ha KOHKYPCHYI0 MacCy B CBA3MN C TEM, YTO
000C061eHHBIN CNOP pa3peLleH He B NOJb3y A0/HKHUKA.

B3anmocBsi3aHHble MON0XKeHNA NyHKTa 1 cTaTbn 59 1 nyHKTa 2 cTaTbh 134 3akoHa 0 6aHKPOTCTBE OTHOCAT
cynebHble pacxoabl No aeny o 6aHKPOTCTBE Ha MMYLLECTBO LO/DKHUKA M ONPeAeNaoT 04epefHOCTb UX
noralleHuns B COCTaBe NepBON odyepenn Tekywmx nnatexen. cxona ns obosHaveHHon MneHymMom Beicwwero
ApbutpaxxHoro Cyaa Poccunckon ®efepaunm B NoCTaHOBAEHUMN OT 22 uioHA 2012 roga Ne 35
HeobXx04MMOCTW MpU pa3peLLeHnn BoNpoca 0 CyaebHbix pacxofax MMeTh B BUAY NpeaHa3HayeHme
npouenyp 6aHKPOTCTBa, cyfebHas NpakTMka PyKOBOACTBYETCA TEM, YTO B NOpsaKe, NpefyCMOTPEHHOM
3TVUMU 3aKOHOMOJIOXKEHNAMM, NMOLNIEXAT BO3MELLEHMIO HE Ntobble N3AEP)KKN, MOHECEHHbIE NLLAMU,
yyYacTByoLWmMMK B aene o0 baHkpoTCcTBe. Peyb naeT NnLb 0 TeX pacxodax (C y4eToM nx xapakTepa,
PacKpbITOro B MyHKTax 7-9 nocTtaHoBneHus MNaeHyma Boicwero ApbutparkHoro Cyaa Poccuiickon
®epepaumm ot 17 gekabpsa 2009 roga Ne 91 "O nopsagke noralweHns pacxonos no geny o baHkpotcTee"),
KoTopble, 06yCnoBAMBas CaMy BO3MOXHOCTb CNPaBeAJIMBOro ya0BeTBOPeHNs TpeboBaHmin KpeanTopos,
NpsIMO CBSA3aHbl C MPOBEAEHNEM MEPOMPUATUNA, NPefyCMOTPEHHbIX NpoLuenypamMu 6aHKpPOTCTBa, W
HanpaBfieHbl Ha OCTUXEHME UX Lienen, - T.e. 0 TeX, KOTOpble OCYLLEeCTBASIOTCS 3@ CHET KOHKYPCHOW MacChl
NPEUMYLLLECTBEHHO apbUTpakHbIM YNPaBAAOLLUM.

Mpwn 3TOM, Kak 0TMeTUN KOHCTUTYLMOHHLIN Cya Poccuinckon ®epepauun, nyHKT 1 cTaTby 59 3akoHa o
6aHKpPOTCTBE , MPUHSATLIV 3aKOHOA4ATENIEM B Mpefesiax AonyCTUMON AUCKPELIMW, OTpaxKaeT ny6anyHo-
NPaBOBYIO LieSib MHCTUTYTa HaHKPOTCTBa, COCTOALYI0 B 0becneyeHnn 6anaHCa NpaB U 3aKOHHbLIX
NHTEepecoB NuL, y4acTBYOLWNX B Aefie 0 6aHKPOTCTBE, YTO NpeAnofaraeT B YUC/Ie NPoYero un
HeZLOoMnyCTMMOCTb YPE3MEPHOr0 YBEANYEHNS PACXOLO0B MO Aeny 0 6aHKPOTCTBE, NOANEXALLMX BO3MELLEHNIO
3a CYeT A0/KHUKa (onpepeneHmns oT 29 ceHTabpsa 2022 roga Ne 2531-0, oT 18 sHBapsa 2024 roga Ne 1-O m
ap.). Takum obpa3oM, yCTaHaB/MBas MOPSAAOK BO3MELLEHNS pacXx0[0B, 0603HaYeHHbIX Kak "cyaebHble
pacxoAbl No feny o 6aHKPOTCTBE", AENCTBYIOLLEE PErYyIMPOBaHNE YHUTLIBAET KPUTEPUIA NX CBA3MN C TEMU
BOMPOCaMU, KOTOPbIe COCTaBAAIOT HEMOCPEACTBEHHbIN NPeaMET Aesla 0 HECOCTOATENbHOCTH, T.€. KacalTCs
peanunsauny Nog KOHTPOJEM CyJa MEPONPUSATUIA, MPU3BaAHHbIX NPeAoTBPaTUTL 6aHKPOTCTBO 1
BOCCTAHOBUTb NAATEXeCnoCcobHOCTb A0JKHMKA, @ NPY NpU3HaHUM 6aHKPOTOM - CO34aTh YCNOBUA ANs
CnpaBennMBOro pacnpeneneHns KOHKYpPCHOM MacChl Mexay Kpeamtopamu. Pacxogbl, MOHECEHHbIE B
060co61eHHbLIX cropax, NOCBALWEHHbIX pa3peLleHnto OTAebHbIX TpeboBaHUA 1 3asaBneHnn apbuTpaxxHoro
YyNpaBAfloLWLEro, - AaXKe Mpu YC0BUM UX OTHECEHUS K TEKYLLMM Ha OCHOBaHUWN CTaTbM 5 3aKOHa O
6aHKpPOTCTBE - YyKa3aHHOMY KPUTEPMIO HE Y4,0BNETBOPAIOT.

3.3. B cooTBeTCTBMM C NYHKTOM 1 cTaTbu 5 3aKoHa 0 6aHKPOTCTBE , €C/IN MHOE UM HEe YCTaHOBJIEHO,
LEeHeXHble 0653aTenbCTBa, BO3HUKLUME NMOC/E AaTbl MPUHATUA 3a8BNEHNS O MPU3HAHUW LO/DKHNKA
6aHKPOTOM, OTHOCATCS K TEKYLMM NaTexxaM. B cnay nyHKTa 2 faHHOW CTaTbh TpeboBaHMSA KpeanuTopos
Mo TEKYLUM MJiaTeXxaM He NoaNexaT BKIOYEHWIO B peecTp TpeboBaHWin KpeanTOPOB U KPeanTopk Mo
TEeKYLUM NaaTexxaM Nnpu NpoBeLeHNN NpoLenyp, NpUMeHAeMbIX B fene 0 6aHKPOTCTBE, HE MPU3HAKOTCS
muamu, y4acTByoWwmnMin B gene o baHkpoTcTae.

B cuTyauum oTcyTCTBMA B 3aKOHe 0 BaHKPOTCTBE CreLnanbHbIX NMOJSI0XKEHUIA 0 MOPSAKE BO3MELLEHNS
cyZebHbIX pacxofoB y4acTHUKaM 060Co61eHHbIX CNOPOB, B KOTOPbIX UX MHTEpecaM NPOTUBOMOCTABJIEHbI
NHTepeChbl KOHKYPCHOM Macchl, MneHym Boicliero ApbutpaxHoro Cyna Poccuiickon ®epepalin BbicKasan
Nno3nLUMo 0 TOM, YTO CyfebHble pacxodbl KpeanmTopa 1 MHbIX AL, B Ybio M0Ab3Y Obla MPUHAT CyaebHbIN akT
no o6ocobneHHOMY CNopy, He ABASIOTCA TEKYLLMMU NIaTEXaMU 1 noaaexaT yLOoBNETBOPEHNIO
NPVMEHNTENBHO K NYHKTY 3 cTaTbh 137 3aKkoHa 0 6aHKPOTCTBE , MOCKOJ/IbKY BO3MELLLEHNE TaKMX PacxohoB
[0 YOOB/IETBOPEHMNSA OCHOBHbIX TPEOOBaHUN KPpeaMTOPOB HapyLLaeT NHTEPEChl APYTrNX KPeANTOPOB U
NPUHLMXN NPOMOPLNOHANLHOCTY UX YAOBETBOPEHNS (ab3aL, YeTBEPTbIA NYHKTa 18 NocTaHOBAEHMUSA OT 22
noHsa 2012 roga Ne 35). 3T0 03Ha4YaeT He TOIbKO HeoTHeceHue cyaebHbIX pacxonoB No 060cobaeHHbIM
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crnopam, BO3MeLLeHNe KOTOPbIX BO3/I0)KEHO Ha AO0/DKHMKA, K TEKYLLMM naaTexam, HO U UX BO3MeLLeHne
nocne norawleHns OCHOBHON CYyMMbI 3aj0J/PKEHHOCTY Nepes KpeauTopamMy TpeTben o4epeam, B nopsake,
npenycMoTpPeHHOM AJ18 BO3MeLLleHWs yObITKOB B (hOpMe YMyLLEHHOW BbIr0Abl, A4S B3bICKAHNS HEYCTOEK 1
WHBbIX OMHAHCOBBIX CaHKLWIA. 10 CyTH, C y4eTOM 06 bEKTMBHOW OrPaHNYEHHOCTU KOHKYPCHOM MacChl 3TO
co3faeT peasibHble PUCKN HEMOJTYYEHUS Takoro BO3MELLEHNS.

B cynebHon npakTuke NprvBeLEHHON NO3MLMN BbIN0 NPUAAHO 3HAYEHME NOYTU YHNBEPCASIbHOMO (Mo
KpalnHen Mepe, CyllecTBeHHO npeobnagatoLLlero) npasusia, B COOTBETCTBUM C KOTOPbLIM OCYLLECTBAAETCS
noratweHune cynebHbix pacxofoB 3a CHeT AO/KHUKA NULY, B YbtO MOJb3Y BbiHECEH CYAEbHbIN aKT B
060cob/1eHHOM Crope, MHULMMPOBAHHOM [OJKHUKOM WX INLOM, OEACTBYIOLWMM OT €r0 UMEHN 1 B €ro
nHTepecax. MNpu 3ToM 0cobeHHOCTN MaTepraibHO-NPaBOBOIro M NPOLLECCYaibHOr0 NOJIOXKEHWS LA, B
NoJib3y KOTOPOro paspeLleH crop, He NpefonpenensaoT NPUHATAA TOr0 UK UHOMO peLleHns O Nopsake
noralleHns NOHEeCeHHbIX UM cyebHbIX pacX0[0B, XOTA U MOMYT YYUTLIBAaThCA CyAaMun B TeX 4OCTATOYHO
peaKunx ciyyasx, Koraa BbiniaTbl B BO3MeLLeHNe cyaebHbIX pacxo40B NPON3BOASTCA B KAYECTBE TEKYLLMX
nnaTexen.

4. OTCTynfeHneM OT Havan paBeHCTBA U CNPaBELJIMBOCTU MOXET ABAATLCA HE TOJIbKO BBeLEeHME
HeonpaBAaHHOW, HE UMetoLLEen nNofa coboln pa3yMHOro 0CHOBaHMA AnddepeHLnaLnmn B NpaBoBOM CTaTyce
JINL, OTHOCALLMXCS K OQHON KaTeropuu, HO U OTCYTCTBUE TaKOBOW MPUMEHUTENLHO K Pa3HbIM KaTeropmsam
JINL, B CUTYyauun, Korga anddepeHunaumsa o06oCHOBaHa X 06 bEKTUBHBLIMU Pas3nynaMu U npecnenyet
KOHCTUTYLIMOHHO 3HaYMMble Lienun.

4.1. B obocobneHHoM criope no TpeboBaHUI0 KOHKYPCHOIr0 KPeanTopa K AOJKHUKY, OTHOCUTENBHO
060CHOBAHHOCTM KOTOPOr0 BO3paXKaeT apbuTparkHbIN yNpaBASOLNA, KOHKYPCHBIN KpeanuTop
OCYLLEeCTBASET CBON NMYLLECTBEHHbI MHTEPEC, HanpaBfieHHbI Ha pacnpefeneHne B ero nosb3y 4acTu
KOHKYPCHOI MacCbl. BO3HMKHOBEHME Takoro cnopa 00yc/IoBAEHO MHMLMATUBOM CaMOro KpeauTopa,
npeabaBMBLLEro LO/MKHUKY TpeboBaHMe, a BO3HMKLUME B CBA3W C ero BefeHneM cyaebHble pacxoibl, No
CYyTW, NPeLCcTaBNAloT coboi fo6POBOLHO NPUHATLIE KPEAUTOPOM Ha Cebs N34ePXKKM, CBA3AHHbIE C
peann3aunen ykasaHHOro nMyLLeCTBEHHOI0 HTepeca.

Kpome TOro, He NCKOYEHbI CUTYaL MK, KOr4a B TaKOM Crope AO/DKHMK BbICTYNaeT Anb HOMUHAJIbHbLIM
OTBETYMKOM MNPY NACCMBHOM NO3NLUN apbUTPa)KHOro yrnpaBasoLEro, B TO BPEMS Kak peasibHbIi CNop
MMeeT MeCTO MeXAyY HECKOIbKUMN KpeauTopaMu, OAMH U3 KOTOPLIX 3asBua ceon TpeboBaHus ans
YyCTaHOBJIEHUS, @ ApYrue BblABUraloT PasfinyHble BO3PaXKeHUs, B CBA3W C YEM NEPBOMY KPeauTopy
NPUXOANTCA HECTM 3HAYNTENbHbIE 3aTPaThl, JOKa3biBas CBOK NPaBOTY. XOTA POpManbHO B NOA0OHOM
cnyyae npenbasaseTcs TpeboBaHme K KOHKYPCHOM Macce, BO3MeELLEHMe 3a ee cyeT cyaebHbIX pacxonos B
KayecTBe TeKyLUMX MaTexXen NpenMyLLecTBEHHO nepes UHbiMy TpeboBaHnaMu 66110 Bbl MO MEHbLUEN
Mepe HecrnpaBea/IMBbIM U BJIEKNO Obl CHYXXEHUe pa3Mepa NoralleHHbIX TpeboBaHMM He y4acTBYOLWUX B
TakKoM MPOTUBOCTOAHUN KPEeAUTOPOB.

Mo cBoeMy BykBanbHOMY CMbIC/TY MYHKT 3 cTaTby 137 3akoHa 0 6aHKPOTCTBE NpefycMaTpuBaeT
MOHVXEHHYI0 04epeaHOCTb YA0BAeTBOPeHNS TpeboBaHMN NPOM3BOAHOIO XapakTepa, AONOJIHUTEbHbIX K
OCHOBHOMY TpeboBaHMI0, KOTOPOe yaoBneTBopseTcs B obliem nopsake. COOTBETCTBEHHO, MPUMEHEHNE
AaHHOW HOPMbI (C y4eTOM CMbIC/a, MPUAaBaEMOro e NPaBoNpPUMEHNTENbHON NPAKTUKOM) K MOPALAKY
ynoBneTBopeHns TpeboBaHU 0 cyaebHbIX pacxogax, 3asaB/ISEMbIX KPeAUTOpPaMy OOJKHNKA B CBA3U CO
cnopamMu no ycTaHoBAeHMO nx TpeboBaHWi B fene 0 6BaHKPOTCTBE, HE MOXET PacLEeHMBaTLCA Kak
HeCOoBMeCTMMOe C npeanucaHmamm KoHcTuTyumm Poccuninckon ®enepaumm, Nockonbky obecneynsaer
NHTEepecChl APYrUX KPeAUTOPOB U NPUHLAN NPONOPLMOHANBHOCTY UX YOOBNETBOPEHUS.

4.2. B T0 e BpemMa nnua, ydacTteyrowme B obocobneHHoM cnope, MOryT 1 HE UMeTb OCHOBHOr0O TpeboBaHus
K LO/DKHMKY. TakoBbIMU B 060C0BIEHHBIX CMOpPax, MO pe3ybTaTaM KOTOPbIX BO3MeLLeHNe CynebHbIX
Pacxo40B BO3/araeTcs MMEHHO Ha [O/MKHMKA, BbICTYNAOT, Kak NpaBufio, 0TBETYMNKMN No TpeboBaHMAM
LOJDKHMKA. VIMYLLLECTBEHHBIA MHTEPEC YKa3aHHbIX 1L, TpeboBaHMA K KOTOPbIM BblIM NpU3HaHbI CyA0M
HeobOCHOBaHHbLIMW, HaMpaBJ/lIeH TOMbKO Ha BO3MELLEHNE PacX0[0B, MOHECEHHbIX B CBA3U C UX
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BbIHY>XAEHHbIM y4YacTmeM B 060C06/1eHHOM Cnope, HO He B Aefe 0 6aHKPOTCTBE B LIESIOM, K YNCY OCHOBHbIX
YYaCTHMKOB KOTOPOro (NyHKT 1 cTaTbk 34 3akoHa 0 6aHKPOTCTBE ) OHW, - MO KpaHen Mepe, Npu
OTCYTCTBUM Yy HUX CTaTyCa KOHKYPCHOro KpeamnTopa - He OTHOCATCA.

KoHCTUTYuLMOHHbIN Cya Poccuiickon Pepepaunn obpallan BHUMaHME Ha Halnvme CyLLeCTBEHHbIX 06LLMX
4yepT mexay TpeboBaHUAMM 0 B3bICKaHUK CyaebHbIX pacxonos u TpeboBaHUAMM 0 Bo3MeLLeHUN YObITKOB
(nocTaHoBneHns oT 11 nions 2017 roga Ne 20-M, oT 28 okTa6psa 2021 roga Ne 46-M, oT 10 sHBapsa 2023
roga Ne 1-M wn ap.). 0653aTensCTBO NO BO3MeLLeHM0 CyaebHbIX pacxofoB NofobHo 0643aTenbLCTBY No
BO3MeLLEHNIO YObITKOB - C TOW pa3HMLEN, YTO BO3HMKIO B NPOLIECCYasibHbIX MPaBOOTHOLIEHMAX U OTBEYaeT
XapaKTepuCTMKaM peanibHoro yuiepba, a He ynyLweHHON BbIrobl.

M03TOMY B KOHTEKCTE COOTHOLLEHUS NMpaBua BO3MeLLeHNs cyaebHbIX pacxo4oB, MpUHLUMAA NOJHOTHI 1
3(pHeKTUBHOCTN CyaebHONM 3aLnTbl, C OJHON CTOPOHbI, 1 04EPEeaHOCTMN NAAaTEXeN, YCTaHOBIEHHOWN
3aKoHoOM 0 B6aHKpPOTCTBE , C Apyron, TpeboBaHMA yYKa3aHHbIX UL 0 BO3MELLEHUN CyaebHbIX pacxoaoB
MMEIOT BCE MPU3HAKM CaMOCTOATENIbHOr0 OCHOBHOIO TpeboBaHMs (MO CyLLECTBY, O BO3MELLEHUN PealbHOro
yuwepba), MOMEHT BO3HUKHOBEHMNS KOTOPOTrO - MOC/E NPUHATUA 3asBNEHNS 0 MPU3HAHUN JOJKHUKA
6aHKPOTOM - MO3BOJISET YCMaTpMBaTh B HEM NPU3HaKy TpeboBaHNS NO TEKYLLMM NaaTexxaM.

4.3. B penax o 6aHkpoTCTBe B 060C061EHHbIN CNOP HEPEAKO BOBJIEKAKTCS B KAYECTBE OTBETHNKOB
KOHTpOAMpYIOLWME JO/KHUKA AN NPU UX NpUBAeYeHnn K cybCcuamapHon 0TBETCTBEHHOCTU MO
0643aTeNbCTBaM LO/MKHMKA JIMBO K OTBETCTBEHHOCTYW B BUE BO3JI0OXKEHNSA 00653aHHOCTY BO3MECTUTb
NPUYNHEHHbIE OOJKHUKY YObITKN.

Mog KOHTPONMPYOLWMM OOJKHUKA INLOM B MyHKTEe 1 cTaTbh 61 10 3akoHa 0 6aHKPOTCTBE MOHUMAETCSA
hu3myeckoe nau LpuanYeckoe nnLo, umerowee nnbo nmesLuee He bonee YeM 3a Tpu roga oo
BO3HWKHOBEHUS MPU3HaKoB HaHKPOTCTBA U NMOC/E UX BO3HUKHOBEHMSA A0 NPUHATMA apbuTpa>kHbIM Cy0M
3a8BneHNS 0 NPM3HaHMK BaHKPOTOM NPaBo AaBaTb 06s3aTeNbHblE ANS NCMONHEHUS AO/KHUKOM YKa3aHuWs
WA BO3MOXKHOCTb MHbIM 06pa3oM onpeaensTb ero 4eNCTBUS, B TOM YUCJIE MO COBEPLLEHWNIO CAENOK U
onpeneneHnto nx ycnosun. CornacHo nyHKTY 2 4aHHOW CTaTbW BO3MOXHOCTb ONpeaensaTb AeNCTBMA
LOJDKHUKA MOXKET AOCTUraThCA: B CUY HAXOXAEHUS C OOJDKHUKOM (PYKOBOAUTENEM UK YleHaMK OpraHoB
ynpaBieHns OOJKHMKA) B OTHOLIEHMAX POACTBA MAN CBOMNCTBA, LO/KHOCTHOIO MOJIOXKEHMWS; B CMAY
HaM4YMa NONHOMOYMIA COBEpLUATb CAENKN OT UMEHWN OOJIKHUKA, OCHOBAHHLIX Ha LOBEPEHHOCTM,
HOPMaTMBHOM NMPaBOBOM aKTe JiMbBO MHOM CneLnasbHOM NOSHOMOYMK; B CUJTY AOJHKHOCTHOIrO MOJ0XKEHNS (B
YaCTHOCTW, 3aMeLLEeHNs AOJHKHOCTU FlaBHOro 6yxrantepa, PUHAHCOBOro ANPEKTOPA AOJKHMKAE, UHON
AO/KHOCTM, AaloLLEeN BO3MOXXHOCTb ONpeaensTb AENCTBUSA AOJHKHUKA); NYTEM MPUHYXXAEHUS
PYKOBOAWUTENA UAWN YNEHOB OPraHOB YNpaBieHUs AOHKHMKA B0 OKa3aHUsA onpenensowero BIMAHNS Ha
HUX MHbIM 0B6pa3oM. B COOTBETCTBMM C MYHKTOM 4 TOW e CTaTbW NpeanosiaraeTcs, Noka He AoKa3aHo
WNHOE, 4TO JINL0 ABASNOCH KOHTPOANPYIOLWLMM LOSKHMKA JINLLOM, eCIK OHO: BbII0 PyKOBOAUTENEM AO/IKHMKA
WAV ynpaBasioLLen opraHn3aunmy OHKHUKA, YN1eHOM UCMONHUTENbHOMO OpraHa LO/KHWKA, IMKBUAATOPOM
LO/DKHMKA, Y1EHOM IMKBUAALUMOHHON KOMUCCUN; MMEso NPaBO CaMOCTOATENbHO IMBO COBMECTHO C
3aMHTEPECOBaAHHbLIMU IMLLAMI PACNoPSKaTbCA NATLIOAECATLIO U 60s1ee NMPOLLEHTaMK FOJIOCYIOWMX aKLMIA
aKLuMoHepHoro obLiecTsa, unm 6onee 4em NoNOBMHOM LO/EN YCTaBHOMO KanuTana obecTsa ¢
OrpaHNYeHHOW (LONOMHUTENIbHON) OTBETCTBEHHOCTLIO, MK Boee 4em MO0BMHOW FON0COB B 06LLEM
cobpaHUM y4aCTHNKOB tOPUANYECKOro Nnua nnmbo nmeno npaBo Ha3Ha4vaTb (M3bMpaTb) pykoBoAUTENS
LO/MKHNKA; N3BIEKAJ0 BbIFOAY M3 HE3AaKOHHOI0 1an HefobpocoBeCTHOMO NOBEAEHNS UL, YKa3aHHbIX B
nyHkTe 1 ctatbn 53 1 'K Poccuinckon denepaunn .

Kak oTMeyeHo B nocTaHoBneHuM MneHyma BepxoBHoro Cyaa Poccuinckon depepauun oT 21 nekabpsa 2017
roga Ne 53 "O HeKOTOpPbIX BOMPOCaX, CBA3AHHbLIX C MPUBJIEYEHNEM KOHTPOAMPYIOLWMX AOKHUKA AL, K
OTBETCTBEHHOCTU Npu 6aHKpPOTCTBE", AN YCTAHOBEHMS Y NMLA (haKTUYECKON BO3MOXXHOCTU ONpeaensiTb
AENCTBUSA OO0/HKHMKA Ccyf 0643aH OLEeHUTb CTeNeHb BOB/EYEHHOCTM TaKoro nua B NpoLecc ynpaB/ieHUs
LOJDKHUKOM, NMPOBEPWB, HACKOJIbKO 3HAYUTENIbHBIM ObINI0 €0 BANSAHNE Ha MPUHATME Ba)KHbIX AEe/I0BbIX
peLeHnin 0THOCUTENbHO AEATENbHOCTM LO/DKHMKA; OCYLLEeCTBeHE (haKTUYEeCKOro KOHTPOIS1 BO3MOXXHO
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BHE 3aBUCUMOCTM OT Haamyna nnbo, HaobopoT, OTCYTCTBUS DOPMabHO-IOPUANYECKMX MPU3HAKOB
ahunnpoBaHHOCTU (Yepe3 POACTBO UM CBOMCTBO C IMLL@MU, BXOLALLMMUN B COCTaB OPraHoB LOJIKHUKA,
npsiMoe WM ONOCpefoBaHHOE yyYacTue B Kanutane nmbo B ynpasaeHmm n T.n0.) (MyHKT 3). 3To gaeTt
NpeacTaBneHNE O CYLLHOCTHBIX XapaKTePUCTUKaxX TakuX L, Ybsi 4eSTENbHOCTb HENOCPEACTBEHHO BAMANA
Ha UMYLLIECTBEHHYIO Chepy OO0SKHUKA, BKAOYasa (hOPMMPOBaHNE aKTNBOB LO/IKHMKA U HAKOMAeHWe ero
naccuBoB.

CTaTyC KOHTPOMPYIOLLEro AO/DKHMKA NULa NpeanonaraeT Halmyme ONpoBEPXXUMON Npe3yMnunn Toro, 4To
NUMyLLLeCTBEHHaA chepa U UMYLLLECTBEHHbIE NHTEPECHl A0JHKHMKA - OPUANYECKOr0 auLa u
KOHTPOMMPYIOLLEro ero anla B 3HaYNTEeNbHOW CTENEHN COBNALAloT, B TOM YMCe C Y4eTOM BEPOSTHOCTU
npeLecTBYOLEeNn peann3alny MHTEPeCcoB NOCAeHEro 3a CYEeT UMyLLLeCTBa A0JKHMKA. U faxe ecnm no
pe3ynbTaTaM paccMOTpeHns 060Co06eHHOro Cropa O NPUBAEYEHUN K OTBETCTBEHHOCTM A5 TaKOro anua
He BO3HWKJI0 HEraTUBHbLIX NOC/EACTBUI, CAMO €ro NPaBoBOoe 1 (haKTUYeCKoe NON0XKeHNe npegnonaraeT
onpenesieHHyl0 0TBETCTBEHHOCTb 3@ OTPMLATENbHBIA MTOM PaboThl OpraHM3aLnm, Bbipa>KeHHEIN B ee
H6aHKpoTCTBE.

Kpome Toro, npu pacCMOTPEHMMN faHHOW KaTeropun 06ocobneHHbIX CnopoB B obecneveHnn HyxgarTcs
npaBa ¥ UMYLLECTBEHHbIE NHTEPECHI HE3AaBMCUMBIX KPEAUTOPOB A0JHKHMKA, 0COBEHHO eC/iM B KayecTBe
KOHTPOMMPYIOLLEro LA K OTBETCTBEHHOCTUN NPUBJIEKAETCA ero yupeanTens (y4acTHUK) CO 3HaYMTEsIbHON
nonen yyactus. NpropnTeT 3alMThl MHTEPECOB HE3ABUCKMMbIX KPEAMTOPOB TeM BoNee aKTyasleH B
CUTYyauun, Korja topuamnyeckoe anLo CayXXMT NPUKPLITUEM ANS LENCTBUA KOHTPOAUPYIOLLEro ero
tum3myeckoro nmua, T.e. de facto He ABnseTCA caMoOCTOATENbHBIM CYOHEKTOM 3KOHOMMNYECKOM
LEeATENbHOCTH.

Obecne4yunBas npaBam He3aBUCUMbIX KPEAUTOPOB NPEUMYLLLECTBEHHYIO 3aLLKTy, 3aKoH 0 baHKpoTCTBE , B
4YaCTHOCTW, NpeanonaraeT, 4To TpeboBaHUs yypeanTenen (y4aCTHUKOB) AOKHMKa No 06g93aTensCcTBaM,
BbITEKAIOLMM 13 TaKOro y4yacTus (HanpuMep, o BbinjaTe AeCTBUTENLHON CTOMMOCTY JOAN B C/lyYae
BbIX0Ja W3 X035MCTBEHHOr0 06LEeCTBa), HE YYNTLIBAOTCA MPW YCTAaHOBAEHUN MPU3HakoB HaHKPOTCTBA, a
KpeanTopbl NO TakMM 0653aTeNbCTBaM HEe MPU3HAIOTCH KOHKYPCHBIMU (CTaTbk 2 1 4). Ha ToM, 4TO
TpeboBaHNA BHYTPUKOPNOPATMBHbLIX KPeAUTOPOB, MMEBLLUMX 06LLME SKOHOMUYECKNE MHTEPECHI C
LOJDKHUKOM U COBMECTHO C HUM HECLUUX PUCKK OT 0bLLen AesTeNbHOCTU, HE MOMYT KOHKYPUPOBaTb C
TpeboBaHNAMY HE3ABMCUMBIX KPEAUTOPOB, CTPOATCS U NHbIE NON0XKEHUSA 3aKoHa 0 BaHKpOTCTBE , BKAOYas
nyHKT 11 ero ctatbn 61 11 (OnpeneneHne KoHcTuTyumnoHHoro Cyna Poccuinckon ®egepaumm oT 27 MOHA
2023 roga Ne 1621-0). Bce 3T0 He nnwaeT cnpaBefIMBOCTY pacnpoCcTpaHeHe aHanorMyHoro nogxoa Ha
TpeboBaHNA KOHTPONPYIOLLMX OOJKHUKA WL, O BO3MELLEHWMN 3@ €0 CHET MOHECEHHbIX UMK CyaebHbIX
PacxofoB, C TeM 4TOBObl OrpaHNYNTL BO3MOXHOCTW AN1 YMEHbLUEHUS KOHKYPCHOW MacChl B UX MONb3Y 1 B
ywepb nHTepecam He3aBUCUMbIX KPeLMTOPOB.

TeM CaMbIM yCTaHOBNEHME 04EPELHOCTU YA0BAETBOPEHNA TpeboBaHNA 0 CyAebHbIX pacxodax, MOHECEHHbIX
KOHTPONMUPYIOLLMM LO/DKHMKA JIMLOM B CBA3WN C PAaCCMOTPEHMEM M OTKIOHEHNEM B Aene 0 baHKpoTCcTBe
3a5BJIEHUS O €ro NPUBJIEYEHUN K OTBETCTBEHHOCTUN, HA OCHOBAHWM B3aMMOCBA3aHHbIX NMOJIOXKEHU MYHKTOB
112 ctaTbm 5 u nyHkTa 3 cTaTby 137 3akoHa 0 HaHKPOTCTBE B UX MOHMMAHWMW NPaBONPUMEHUTENLHON
NPaKTUKON MMEET B 3HAYUTEIbHOM YUCe C/ly4aeB pasyMHOe KOHCTUTYLMOHHOE OCHOBaHME. ITO Xe MOXXHO
OTHeCTU K CMTyaL MK, Koraa B Cnopax no 3asBAeHNAM 0 MPU3HAHMKN COENOK A0JKHMKA
HeLleNcTBUTENbHbIMU (NYHKT 1 cTaTby 61 8 3aKoHa 0 6aHKPOTCTBE ) OTBETHUKOM ABAASIOCH
KOHTpOAMpYytoLLee OOJKHUKA NNLLO.

OCcobeHHOCTN KOHTPONNPYIOLLEro AO/MKHUKA NMLa (XapakTepusyioLme, NOMUMO NpoYero, CTeneHb ero
KOPMOPaTMBHOIO KOHTPOJISA), BEJIMYMHA U 0OCTOATENbCTBA BOSHUKHOBEHNS 3aSBJIEHHbIX K BO3MELLEHWIO
PacxoA[o0B, HaMymne Uan OTCyTCTBME B Aene 0 6aHKPOTCTBE HE3aBUCMMBIX KPEAUTOPOB U Apyrue dakThl
MOryT CBUAETENbCTBOBAaTL M 00 OTCYTCTBMM NPUYUH AN8 yCTaHOBAeHWA 0603HaYeHHON o4epeHOCTH
BO3MeLLeHNa cyaebHbix pacxonoB. OLHAKO HY 3aKOHOAATENbCTBO, HU CyaebHOe TOSIKOBaHME HOPM NpaBa
He JaloT 4719 3TOro O4EBUAHbLIX U YHUBEPCaNbHbIX OPUEHTUPOB. bosee Toro, faxe ecnm B KOHKPETHOM
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obocobneHHOM crnope Ccyh NPUMXOAMUT K BbiBOAY 06 OTCYTCTBMM ¥ OTBETYMKA CTaTyCa KOHTPOIMPYIOLLETO
LO/DKHMKA LA, YTO BJIEYET OTKa3 B YA 0BJIETBOPEHUN NPeabsBAEHHbIX K HEMY TpeboBaHWIA, 3TO - XOT$
OTBETYUK 1 NoHec cyaebHble pacxoabl B CBA3N C He0BOCHOBAHHLIM, MO CyTKW, obpalleHNeM K HEMY - B
CNOXKMBLUENCS CUCTEME NPaBOBOr0 PEryMPOBAHNSA 1 B MPAKTMKE €ro MPUMEHEHNS He CNYXKNT 00bIYHO
NMOBOAOM K OTCTYMJIEHUIO OT NMOAX0LA, COCTOSLLEro B 0THeCeHUN TpeboBaHM 0 BO3MeLLeHUN CyLebHbIX
pacxonoB K NogJiexxallnum ya0BAeTBOPEHNIO MPUMEHNTESIBHO K NMYHKTY 3 cTaTbu 137 3akoHa o
H6aHKkpoTCTBE .

5. MNMpun nogaye 3a8BJIeHNA B COOTBETCTBMM C MYHKTOM 1 cTaTbn 61 8 3akoHa 0 BaHKPOTCTBE MU0,
ABNAOLLEECH OTBETYMKOM MO TpebOBaHMIO 0 NPU3HAHWUW CAENKU OOJHKHUKA HELENCTBUTENbHON,
BOBJIEK@ETCH B MPOLLECC 3alUMThl CBOEro npasa B CyAe, NHULMMUPOBAHHLIN IMLaMK, NepevyncieHHbIMA B
cTaTbe 61 9 3akoHa 0 6aHKPOTCTBE , B MHTEPECAX KOHKYPCHOW MaccChl. B cniyyae pa3pelleHns Takoro
obocobneHHoOro cnopa B Nonb3y 0TBETYMKA OH NpuobpeTaeT NpaBo Ha Bo3MeLleHne CyaebHbIX PacXxoa0B.
O4epeHOCTb UX MOralleHns Ha NpakTuKe 3a4acTyo onpeaenseTcsa Ha OCHOBaHUM NyHKTa 3 ctaTbun 137
3akoHa 0 BbaHkpoTCcTBe . Mexay TeM B CUTyauun NpenbsaBieHns Takoro TpeboBaHus K nuy, He
ABNSAOLLEMYCSH KOHTPOJIMPYIOLWNM AOJKHNKA, OTCYTCTBYIOT Te 06beKTuBHbIe 06CTOATENLCTBA, Han4Yme
KOTOPbIX MOXXET 06bACHUTbL MOHWKEHNE 04EPEAHOCTY YA0BNETBOPEeHMS TpeboBaHmin 0 CyaebHbIX pacxomax
NPYMEHNTENbHO K PACCMOTPEHHbIM BblLLE CAYYasaM HeceHMs CyaebHbIX pacxof0B KOHKYPCHbIMM
KpeanTopaMm no MHULUNPOBAHHBLIM UMK CrIOpaM 06 yCTaHOBNEHWUM UX TPeBOBaHUIA 1 KOHTPOMPYIOLWLMMHI
LOJDKHUKA S aMu.

B T0 e BpemMs cyaebHble pacxofbl, MOHECEHHbIE ANLAMU, K KOTOPLIM AO/DKHUKOM B NEPUOL HaX0XAeHNA
ero B npouenype 6aHKPOTCTBa B NOPALKE NCKOBOIro NPOM3BOACTBA BHE PaMOK Aefa 0 6aHKPOTCTBe
NpeabABAASINCE CBA3@HHbIE C XO35NCTBEHHON AeATebHOCTbIO LO/MKHIKA TpeboBaHus, B y40BNETBOPEHUM
KOTOPbIX OO/MKHUKY BbIN0 0TKa3aHo, C y4eTOM NyHKTa 1 cTaTbh 5 3akoHa 0 6aHKPOTCTBE M pa3bACHEHUNA,
LaHHbIX B NyHKTe 16 nocTaHoBneHns MneHyma Beiclwero ApbutpaxHoro Cyaa Poccuinckon depepauum ot
23 nona 24 2009 roga Ne 63 "O TekyLUX NaaTexax no AeHeXHbIM 00653aTeNbCTBaM B Aese 0
HaHKpOTCTBE", MPU3HAIOTCA TEKYLLUMU,

Taknm 0bpa3om, imua, B MNoJb3y KOTOPbIX COCTOSANCH CyaebHble pelueHns n KoTopble Bban BblHYXXAEHbI
noHecTn cyaebHble pacxoabl AN5 3alMThl OT HEOHOCHOBAHHbLIX MPUTA3aHNIA HaXOASLLErocs B npouenype
6aHKpPOTCTBa IOPUANYECKOrO0 IMLLA, 0Ka3blBAlOTCA B CYLLECTBEHHO PA3HOM MOJIOXKEHUM C TOYKMN 3pEeHUS
BO3MOXXHOCTM MNoratleHms cyaebHbix pacxo4oB, NPUTOM YTO 3Ta AnddepeHumauns hakTU4eckn
06yCnoBAeHa NCKYNTENLHO NPOLLECCYalIbHBIM PEXMMOM PAacCMOTPEHNSA COOTBETCTBYIOLWNX TpeboBaHMiA:
B Aene 0 6aHKPOTCTBE MM BHE TakoBOro. Mexay TeMm, Kak oTMeydan KOHCTUTYUMOHHbIN Cya Poccuinckon
depepaumm, NpeanoyTeHNE B 04epeSHOCTM YA0BAETBOPEHNS OANHAKOBLIX MO CBOEN Npupone TpeboBaHui
OOHWX KPeAUTOpPOB nepes ApyruMu npoTusopeymnno 6ol ctathamM 17 (4acTb 3) 1 19 KoHCTUTyLMK
Poccuinckon ®Pegepaunn (MoctaHosneHne ot 22 nona 2002 roga Ne 14-I, OnpepeneHune oT 26 anpens
2016 roga Ne 804-0O n ap.).

MoKa3aTenbHO, YTO MMEHHO B CyAebHbIX aKTax, KOTopble KacaloTcsa 060C06aeHHbIX CMOPOB O MPU3HAHUN
COEeN0K OO/MKHNKA HeLEeNCTBUTENbHBIMU, UMEIOT MECTO OTCTYMIEHNS OT Pa3bACHEHWNIA, AaHHbIX [11eHyMoM
Boiclwero ApbutpakHoro Cyna Poccuiickon ®egepaunn B nyHKTe 18 nocTtaHoBneHns oT 22 ntoHa 2012
rofa Ne 35. Mpun 3TOM Cy bl ONMPAKOTCSA Ha TY MNO3ULMIO, COrAaCHO KOTOPOW BbIHYXAEHHO BCTYNMBLLEE B
CNop AnLL0, NOHecLlee No NPUYNHaM, CBA3aHHbLIM C AENCTBUSAMUN AOJKHUKA, CyaebHble pacxonbl No
pa3speLlleHHOMY B ero noJib3y Crnopy, He LOJHKHO NOABEPraThCsA PUCKY HEBO3MOXXHOCTW NX BO3MELLEHNS
(mocTaHoBneHns ApbuTparkHoro cyfa 3anafHo-Cubnpckoro okpyra ot 4 mas 2023 roga Ne ®04-251/2021
no peny Ne A45-34367/2019, o1 20 Hos6ps 2023 roga Ne ®04-5518/2023 no geny Ne A75-17987/2021 n o1
29 Hosabpsa 2023 roga Ne ®04-3726/2020 no geny Ne A75-5859/2020; nocTtaHoBIeHUS ApOUTpaxHoOro cyaa
Ypanbckoro okpyra ot 24 Hosbps 2023 roga Ne ©09-6379/20 no geny Ne A76-14929/2020 1 oT 28 Hoabps
2023 roga Ne ®09-1325/22 no geny Ne A76-40797/2020). BmecTe C TEM Hannyme TaknUx OTAESIbHbIX
cynebHbIX peleHnin BO BCAKOM Cly4ae He CBUAETENbCTBYET O NPUHLMUNNANBHOM M3MEHEHWW NPaKTUKKU NO
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paccMaTpMBaeMOMYy BOMPOCY - AaXXe MPUMEHUTENbHO K CyaebHbIM pacxofaMm, BO3HUKLLIMM Y OTBETYMKA, HE
ABNSAOLLErOCH KOHTPOJIMPYIOLNM OOJKHUKA NNLOM, B 060C0671€eHHOM Cnope 0 MpU3HaHUK COAENKU
HeOeNCTBMUTE/IbHOMN - N HE CHUMAaEeT HeonpeaeneHHOCTM B BONPOCE O KOHCTUTYLIMOHHOCTYW MOI0OXKEHWI
NyHKTOB 1 1 2 cTaTbn 5 n nyHkTa 3 cTaTbyn 137 3akoHa o0 6aHkpoTCcTBe . Bonee Toro, npeobnagatowlas
Heobecne4YeHHOCTb peasim3aLnm NPUHLMNOB BO3MeLLeHNS cyaebHbIX pacxofoB, NOSHOTLI U 3(PEKTUBHOCTU
cynebHom 3aWmnThl B MOA0OHbLIX CUTYaUMaX yCyrybnseTcs yrpo3oi KOHCTUTYLMOHHOMY MPUHLMMY
paBeHCTBa B CUY HEMPOrHO3NPYEMOCTW TOr0, Kakol noaxod MoXXeT BbiTb MPMMEHEH B KOHKPETHOM fAene
Ha )OHEe KOHCTUTYLMOHHO 3Ha4Mmoro npobena B HOPMaTUBHOM PErYIMPOBAHNN O4epPeqHOCTU BO3MELLEHNS
cynebHbix pacxonos B 06ocobneHHoM criope no geny o 6aHKpOTCTBE.

M3noxxeHHoe faeT OCHOBaHMA AJ14 BbIBOLA O TOM, YTO B3aMMOCBS3aHHbIE MOJIOXKEHUSA NMYHKTOB 1 1 2 cTaTby
5 n nyHkTa 3 cTaTbmh 137 3akoHa 0 6aHKPOTCTBE He COOTBETCTBYIOT KOHCTUTYUMK Poccuiickon denepaunn,
ee cTaTbaM 19 (4yacTb 1), 35 (yacTb 1) 1 46 (YacTb 1), B TON Mepe, B KaKOW N0 CMbICAY, MPUAABAEMOMY UM
NPaBOMNPUMEHNTENBHON NPaKTUKOW 1N CyLebHbIM TOSIKOBAHWEM, 3TW NOJIOXKEHMS NpeanonaraT no obwemy
npaBuay BHE 3aBMCUMOCTM OT NpeaMeTa 060c06eHHOr0 cropa 1 0Co6eHHOCTEN NPaBOBOr0 MO0XKEHNS B
npouenype 6aHKpOTCTBa /iMLa, YbW CyaebHble pacxonbl AOKHbI ObITb BO3MELLEHbI, YA0BIETBOPEHNE
TpeboBaHuin 0 cyaebHbIX pacxofax, NoANEXalux BO3MELLEHNIO 33 CHET LO/DKHNKA OTBETYMKAM MO
060cobneHHbIM criopaMm, B N0Jb3y KOTOPbIX AaHHbIe CAopbl 6NN pa3peLleHsl, B cocTaBe TpeboBaHM
KpeanTopoB TpeTben o4epenn Nocae NoraweHns OCHOBHOM CYMMbl 3aJ0/KEHHOCTU, B NOPSLKe,
npenycMOTPEHHOM AJi15 BO3MeLLeHNS YObITKOB B pOpPMe YMYyLLEHHOWN BbIFrOAbI, 415 B3bICKAHUS HEYCTOEK
(wTpadoB, MeHen) 1 UHbIX PUHAHCOBBLIX CaHKLMA (MyHKT 3 cTaTby 137 3akoHa 0 6aHKpPOTCTBE ).

B cBA3M € 3TUM (heaepanbHOMY 3aKOHOAATENIO - UCX0AA U3 HeobxoanMocTun 6anaHca NpaB U 3aKOHHbIX
NHTEpPeCoB BCEX /ML, y4acTBYIOLWMNX B Aesie 0 6aHKPOTCTBE, M NPUHUMAsA BO BHUMAHNE KOHCTUTYLMOHHbIE
npeanuncaHuns, BKKYaa KpUtepumn onycTUMOCTW OFrpaHUYEeHNI NPaB, - HAOJeXUT BHECTU B
3aKoHoAaTeNbHOe peryampoBaHne nsMeHeHus, obecneymBatoLme y4eT Bblpa>KeHHbIX B HACTOALLEM
MocTaHOBIEHMM NPaBOBbLIX NO3ULMIA KOHCTUTYLUUMOHHOro Cyaa Poccuiickon degepaumm 1 HanpaBieHHbIE Ha
yCTaHOBJ/IEHNE 04EePEefHOCTY YA0BAETBOPeHMs TpeboBaHmin 0 cyaebHbIX pacxofax, MOHECEHHbIX
OTBETYMKaMWU, B yA0OBAETBOPeHMM TpeboBaHMIN K KOTOPbIM BbI1I0 0TKa3aHo, B 060cobneHHbIX crnopax ¢
y4yacTueM JO/MKHMKA (B YaCTHOCTW, KacaloLWMXCa NPU3HaHNa CAEN0K OO/DKHUKA HEAENCTBUTENbHbLIMA), B
Cny4Yasx, Korga Takue pacxoabl NogsexaT BO3MELLEHUIO 3a CHeT A0JKHMKA. pn 3TOM (efepabHbIi
3aKOHOoZaTe b He NNLIEH BO3MOXXHOCTY AUt dhepeHUnpoBaTh COOTBETCTBYIOWME NpaBuia B 3aBUCUMOCTH
0T NpeameTa Toro nam nHoro o6ocob6aeHHOro cnopa 1 0T 0CO6eHHOCTEN NPaBOBOr0 MONOXKEHNS B
npouenype 6aHKPOTCTBa NLa, 3a8BASIOWErO O BO3MELLEHUN eMy CyAebHbIX pacXx040B, MOHECEHHbIX M0
npuynHe yvyactna B 060cobieHHOM CNope, B YaCTHOCTM B CJIyYasix, KOrAa OTBETHMK SBNSAETCS
OLHOBPEMEHHO KOHKYPCHbIM KpeAUTOPOM M pa3Mep noAfexalunx Bo3MeLLeHno cyiebHbIX pacxoaoB B
COMOCTaB/IEHUN C pa3MepoM TpeboBaHU KOHKYPCHBLIX KpeANTOPOB 1 06 bEMOM KOHKYPCHOWM MacChl CO3aaeT
ANCNPONOPLIMIO NPU KOHKYPEHLIUN MeX Y KOHKYPCHbIMU KpeanTopaMu 3a KOHKYPCHYI0 Maccy.
KoHcTuTyumoHHbin Cya Poccuinckon ®egepaumm nonaraet BO3MOXHbIM Ha OCHOBaHWUN NMyHKTa 12 4acTu
nepeon ctatbn 75 PefepanbHOro KOHCTUTYLMOHHOMO 3akoHa "O KoHCTUTyumnoHHoM Cyae POCCUMIACKON
depnepaummn" 1 C y4€TOM BblpaXKeHHbIX B HacToAWEeM MoCTaHOBAEHUN NPaBOBbLIX MO3NLNA NpesyCcMOTPeTh,
YTO BMpelb 40 BHECEHWS B 3aKOHOAATENIbHOE peryanpoBaHne N3MeHeHu, BbITEKAIOWNX U3 HaCToALLEro
MocTaHOBIEHUS, MOMOXKEHNA NYHKTOB 1 1 2 cTaTbl 5 1 NyHKTa 3 cTaTbu 137 3akoHa 0 6aHKpoTCTBE
NPUMEHATCA B COOTBETCTBMM C MYHKTOM 3 pe30JIl0TUBHOM YaCTU HacToAwero MocTaHOBAEHNS.

Micxoast U3 N310)KEHHOro M pYKOBOACTBYACL cTaTbaMn 47 1, 68, 71, 72, 74, 75, 78, 79, 80 n 100
®enepanbHOro KOHCTUTYLIMOHHOIO 3akoHa "O KoHcTuTyumoHHoM Cyae Poccunckon ®epgepauun'
KoHCcTuTyumoHHbin Cy g Poccuinckon ®epepaumnm

noCcTaHOBW:

1. Mpu3HaTbL B3aMMOCBA3aHHbIE NMONOXKEHUSA NYHKTOB 1 1 2 cTaTbM 5 1 NyHKTa 3 cTaTb 137 ®efepanbHOro

CkavaHo Ha canTe «3akoHbl PO» — https://actrf.ru Ctp.13mn3 15



3aKoHa "O HecocTosATeNbHOCTU (BaHKPOTCTBE)" HE COOTBETCTBYOLWMMN KOHCTUTYLMK Poccuinckonm
®epepaumm, ee ctatbam 19 (YacTtb 1), 35 (4acTb 1) 1 46 (Y4acTb 1), B TOM Mepe, B KAKOW OHM MO CMbICIY,
npuaaBaeMoMy UM NPaBOMPUMEHNTENbHOM MPAKTUKON 1 CyaebHbIM TOSIKOBaHWEM, NpeanoiaratoT no
obwemy npaBuy BHE 3aBUCUMOCTU OT NpeameTa o6ocobneHHoro cnopa 1 ocobeHHoCTEN NPaBOBOro
nonoXxeHus B npowueaype 6aHKPOTCTBa AULa, Ybk CyaebHble pacxonbl A0JKHbI ObITb BO3MELLEHDI,
yOoBNeTBOpeHMne TpeboBaHuin 0 CyaebHbIX pacxogax, NoANIexXallnux BO3IMELLEHNIO 3a CYET AOJKHMKA
oTBeTYMKaM no 060CcobeHHbIM CopaMm, B M0Jib3y KOTOPbIX AaHHbIe CAOPbI BbIAN pa3peLleHsbl, B COCTaBe
TpeboBaHWIn KpeaUTOPOB TPETLEN 0Yepeamn Nocse NoralleHns OCHOBHOM CyMMbI 3a40J1)KEHHOCTMN.

2. PepepanbHOMY 3aKOHOAATENO HaANEXNUT BHECTM B 3aKOHOAATENLHOE PEryJiMpoBaHNe N3MEHEHNS,
yTOYHAOLME NOPSAAOK BO3MeLLeHNa cyaebHbIX pacxo[oB, MOHECEHHbIX 0TBETYMKaMM B 060CO61EHHbIX
cnopax B aene 0 6aHKPOTCTBE U MPU3HAHHbLIX MOAJEXALLMMN BO3MELLEHWIO 3@ CHET AOJDKHUKA, C Y4ETOM
MPaBOBbIX MNO3ULMIN, U3NTIOXKEHHbIX B HAaCTOsALLEM MOCTaHOBAEHNN.

3. Bnpenb [0 BHeCEHUS B 3aKOHOAATE/IbHOE PeryanpoBaHne yKasaHHbIX B MYHKTE 2 pe30TUBHOM YacTu
HacToswero MocTaHOBNEHNS N3MEHEHWIA:

cynebHble pacxobl OTBETYMKOB MO NpeabsBAeHHOMY B Aesie 0 6aHKPOTCTBE OpMANYECKOro anua
TpeboBaHWIO 0 NPU3HAHUM CAENKUN AOJDKHNKA HELENCTBUTENLHON, B YA0BIETBOPEHUN KOTOPOro 66110
0TKa3aHo, eC/iM Takme OTBETYUKN He ABNAIOTCA KOHTPOAUPYIOLLMMIN AO/KHMKA NULaMu, B Ciyvae
BO3J/10)KEHMA OaHHbIX PACX0A0B Ha AOJIKHMKA OTHOCATCA K TEKYLUUM MaTexam 1 NoanexaT BO3MeLLEHWIO
B COCTaBe NATOWN 04epeamn TeKyLMX NaaTexen B COOTBETCTBMMU C MYHKTOM 2 CcTaTbu 134 GefepanbHOro
3aKoHa "O HecocTosATeNbHOCTU (baHKpoTCTBE)" ;

Takoe pelleHmne 06 o4epenHOCTN BO3MeLLeHNA CyAebHbIX PaCX040B HE NCKITIOYAEeTCA 1 MPU pacCMOTPEHUM
apbuTpaxKHbIM Cy,0M BOMPOCOB, CBA3aHHbLIX C BO3MELLEHNEM KOHTPOIMPYIOLLEMY AOKHUKA NNLLY
CcynebHbIX pacxoA0B, MOHECEHHBLIX UM MPU PacCMOTPeHNM TpeboBaHMA 0 ero NpUBAEYEHUN K
npenycMmoTpeHHon ®efepasibHbIM 3aKOHOM "O HecocToATensHoCTH (BaHKpoTCTBE)" OTBETCTBEHHOCTY Nnbo
TpeboBaHMA 0 NPU3HaHMW CAENKUN OOHKHUKA C KOHTPOIMPYIOLWMM AOJKHMKA NLOM HeeNCTBUTENbHON, B
yOOBNETBOPEHUUN KOTOPOro 6biN0 0TKa3aHo, MpU YCI0BUM, YTO NPUMEHEHNE TaKOoW 04epesHOCTH
ypoBneTsopeHns TpeboBaHUM 0 AaHHbIX pacxofax 060CHOBAHO KOHKPETHBLIMU (haKTU4eCKNMU
obcTosTensCcTBaMM Aena (B 4aCTHOCTK, KacatoLMMMCa 0COBEHHOCTEN KOHTPOAUPYIOLLEro AO/DKHUKA nua,
B TOM YMCJIe XapaKTepU3yLLNMM CTENEHb €r0 KOPNOPaTUBHOMO KOHTPOS; BEANYNUHON U
06CTOATENECTBAMUN BO3HUKHOBEHMSA 3a5BJIEHHBLIX K BO3MELLLEHUNIO PaCX00B; HaIMYNEM WM OTCYTCTBUEM B
nene o 6aHKPOTCTBE HE3ABUCUMBIX KPEAUTOPOB U T.M.) U HE BNEYET HapyLweHns 6anaHca NpaB U 3aKOHHbLIX
MHTEPEeCoB BCEX UL, YHACTBYIOLWNX B Aenie 0 6aHKPOTCTBE; Takoe peLleHne 06 04epeaHOCTM BO3MELLEHNS
cynebHbIX pacx0A0B BO BCAKOM CJlyHae AOJHKHO MPUHUMATBLCS Npu BO3MELLEeHUN CyaebHbIX pacxoLoB nuuy,
B yLoBJeTBOpeHUn TpeboBaHNa 0 NPUBIEYEHNN KOTOPOro K Fpa)4aHCKO-NPaBOBON OTBETCTBEHHOCTU Kak
KOHTPOMMPYIOLLEro LO/MKHUKA M@ BbI10 0TKa3aHO B CBA3M C YCTAHOBJIEHHbIM apbUTparkHbIM Cy10M
OTCYTCTBMEM Y 3TOrO0 MLla COOTBETCTBYIOLLUX NPU3HAKOB.

4. NpekpaTuTb NPON3BOACTBO MO HACTOALLEMY Aefly B HaCTW, KacaloLencs npoBepky KOHCTUTYLMOHHOCTH
Yyactn 1 ctaTbu 110 AMK Poccuinckon ®epepaumm .

5. CynebHble akTbl N0 AesaM C y4actmneMm rpaxkaaH Fannamoson WpuHbl EBreHbeBHbI 1 YepBsikoBon EneHbl
[aBn0OBHbI, BbIHECEHHbIE Ha OCHOBaHWUW MYHKTOB 1 1 2 cTaTbM 5 U NyHKTa 3 cTaTbh 137 GenepanbHOro
3aKoHa "O HecocToATeNbHOCTU (BaHKPOTCTBE)" B TOM Mepe, B KAKOW OHW NPU3HaHbl HACTOSLLNUM
lMocTaHOBJIEHMEM He COOTBETCTBYOWMMN KOHCTUTYUMK Poccuinckon ®egepauum, nogniexxaTt nepecMoTpy B
yCTaHOBJ/IEHHOM NOPSAAKE C y4€TOM NYHKTa 3 Pe30JI0TUBHON YacTK HacTosLero NMocTaHOBNEHMS.

6. HacToswee MocTaHOBAEHNE OKOHYaTENbHO, HE MOANIEXMT 06)XKanoBaHMI0, BCTyNaeT B CUY CO OHSA
opmumanbHoro onybanmkoBaHms, ENCTBYET HEMOCPEACTBEHHO U He TpebyeT NOATBEP)KAEHUS APYTrUMUy
opraHamu 1 LO/HKHOCTHbLIMU ANLL@MU.

7. HacTosiwee MocTaHOBNEHME NOONEXUT HE3aMeAAUTENbHOMY onybankoBaHuto B "Poccuinckon rasere”,
"CobpaHunu 3akoHogaTenscTBa Poccuinckon ®epepaummn” n Ha "OdulmnanbHOM MHTEPHET-NOPTaNe NPaBoBON
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nHopmauumn" (Www.pravo.gov.ru).

KOHCTUTYLMOHHBIN Cyh,
Poccuiickon ®epepalimu

Ne 11-M
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