Mo neny o npoBepke KOHCTUTYLLMOHHOCTHU NOJIOXKEHUHU cTaTtbu 90
YronoBHo-npoueccyanbHOro kopekca Poccunckon depepauum B
CBA3M C XXanobowu rpaxxpaH B.[1.BnaceHko u E.A.BnaceHko

MocTtaHoBneHme - Ne 30-1 - 017 21.12.2011 - KoHcTuTYyumoHHbIn Cya Poccuinckon ®epepaumm - JencteyeT 6e3
N3MEeHeHnNn

VimeHem

Poccuiickon ®epepalimu

MOCTAHOBJIEHUE

KOHCTUTYLIMOHHOI O CYIA POCCUCKOWN ®EQEPALINN

no feny 0 NPOBEPKEe KOHCTUTYLMOHHOCTM NOM0XeHW cTaTbn 90

YrosoBHO-npoueccyasbHoro Kogekca Poccunckon defepauunm B CBA3N C

»xanobon rpaxxaaH B.[.BnaceHko n E.A.BnaceHko

ropog CaHkT-MNeTepbypr 21 gekabps 2011 rona

KoHCcTuTyumoHHbIN Cya Poccninckonn Pepepaunn B cocTtae Mpeacepatens B.[.3opbknHa, cynen
K.B.ApaHoBckoro, A.W.bonuosa, H.C.boHaaps, I'.A.lagxwnesa, H0.M.[aHunoBa, J1.M.XKapkosou, I.AKunnunHa,
C.M.KazaHueBa, M.N.KneaHgposa, C.[l.KHs3eBa, A.H.KokoToBa, J1.0.Kpacas4ymkoson, C.MN.MaBpuHa,
H.B.MenbHukosa, KO0.0.PyakuHa, 0.C.XoxpsikoBon, B.I.ipocnaBueBa,

C yqacTtuem npeactasntens Coseta ®enepaumm - LOKTOpa ropuandecknx Hayk E.B.BuHorpanoson,
NOAHOMOYHOro npeAcTasuTens MpesnaeHTa Poccunckon ®epepauny B KOHCTUTYUMoHHOM Cyfe
Poccninckon ®egepaunn M.B.KpoTosa,

PYKOBOACTBYSACh CTaTben 125 (YacTb 4) KoHCcTuTyuun Poccminckon depepauum, NyHKTOM 3 4acTu NepBON,
YaCTAMN TPETbEN N YETBEPTON CTaTbh 3, YaCTbio NEPBON CTaTbm 21, cTaTbamm 36, 74, 86, 96, 97 n 99
®epnepanbHOro KOHCTUTYLMOHHOMO 3akoHa "O KoHcTuTyumnoHHoM Cypne Poccuiickon @epepauun”,
pacCcMOTpen B OTKPbLITOM 3acefaHnn 4esio 0 MPOBEPKE KOHCTUTYLMOHHOCTM NOoAoXeHn ctaTtbmn 90 YMNK
Poccuinckon ®epepaumu.

MoBoAOM K pacCMOTPeHUIO fena sBuiack xanoba rpaxkaaH B.[.BnaceHko n E.A.BnaceHko. OCHOBaHMEM K
paccMOTPEeHWIO fena fBnaack 06HapyXMBLIAACa HeonpeaeneHHOCTb B BOMPOCE O TOM, COOTBETCTBYIOT
KoHcTuTyumm Poccniickon ®efepalimm ocnapMBaeMble 3asBUTENAMN 3aKOHOMONOXKEHNS.

3acnywas cooblieHne cyabn-goknaadmka KO.M.JaHunoBa, 06bACHEHUSA NpeaCcTaBUTENEN CTOPOH,
BbICTYMJIEHUS NMpUrialleHHbIX B 3acefaHne npeacrasuTenen: oT MMHUCTePCTBa CTULMN POCCMICKON
®epepaumnm - E.A.bopucerko, ot NeHepanbHOro npokypopa Poccuinckon ®epepaumm - T.A.Bacunbeson, ot
CnepncTtBeHHoro komuteTta Poccuinckon ®egepauun - I.K.CMnpHOBa, ncciaenoBas NpencTaB/eHHbIe
LOKYMEHTbI U NHble MaTepuansl, KOHCTUTYUMOHHBIN Cya Poccuinckon depepaumu

YyCTaHOBMWI:

1. CornacHo ctaTbe 90 "Mpetognuuns” YMNK Poccuinckon ®enepauuu (B pefakuum ®efepasbHOro 3akKoHa oT
29 nekabpsa 2009 roga N 383-93) obcTosTENLCTBA, YCTAHOBEHHbIE BCTYMMBLUMM B 3aKOHHYIO CUJTY
NpUroBopoM Nnbo MHLIM BCTYMUBLLMM B 3aKOHHYIO CUJTY pelleHneM Cyaa, NPUHATLIM B paMKax
rpaAaHCKoro, apbuTpa)kHOro UM agMMHUCTPATUBHOIO CyA0MPON3BOACTBA, NPU3HATCA CYA0M,
MPOKYypoOpoM, cnefoBaTesnieM, fo3HaBaTeneM 6e3 SONOAHUTEIbHON MPOBEPKM; NPY 3TOM Takune Npurosop
WY pelleHne He MOryT npegpeLlaTs BUHOBHOCTb JINL, HE y4acTBOBaBLUMX paHee B pacCMaTpMBaeMOM
yros0BHOM [Jene.

1.1. MNMpoMbILWNEHHBIR panoHHbIN cyn ropoda Ctasponons peweHuem ot 21 maa 2007 roga yaoBaeTBOpU
NCK rpaxkaaHku I.K.YepHbIwoBon K rpaxiaHam B.[l.BnaceHko v E.A.BnaceHko 0 npu3HaHuu
LNeiCTBUTENIbHLIM MpefBapuUTeIbHOro 4OroBopa Kyrnian-npoaa)ku XXmUaoro AoMa, 0 NOHYXAEHUN 3aKTI04NTb
LOr0BOP KYNAN-NpoAaXKn 3TOro LoMa 1 0 NPU3HaHWK Ha Hero npaBa COBCTBEHHOCTW, a B YAOBIETBOPEHMUU
BCTPEYHbIX UCKOBbIX TPebOBaHMI 0 NPM3HAHUN YKa3aHHOro 4,OroBopa HeAenCTBUTEIbHbIM OTKa3asn.
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MocTaHoBNIeHUE 0 BO3OYXKAeHWUN B OTHOLIEHUW [.K.YepHbILLIOBOW YrofoBHOro Aena no npu3Hakam
npecTyniaeHns, NpeayCMOTPEHHOr0 YacTbio YeTBepPTON cTaTbh 159 "MoweHHn4ecTBo" YK Poccninckon
®epnepaumu, BolHeceHHoe 24 espansa 2009 roga cnefosaTtesieM rJiaBHOro C/1Ie,CTBEHHOr0 yrpaBiaeHns
npv FNaBHOM ynpaBieHnn BHyTpeHHUX fen no CTaBponosibCKOMY Kpato no 3asasaeHunto E.A.BnaceHko o
XULLEHNN NpUHaAAexXallero eMy nmyLLecTsa, 6b1710 0TMEHEHO KakK He3aKOHHOE 3aMecTUTeNIeM NpoKypopa
CTaBpononbCKoro Kpasi. HeoiHOKPaTHO NpoBepsBLUNE Te Xe 06CToATeNbCTBa (NocnenHwi pa3 17 mapTa
2010 ropa) cnepoBaTenu CIeACTBEHHOIO yripasneHns CnefCTBEHHOr0 KOMUTETa Npu NpokKypaTtype
Poccuinckon ®eagepaumm no CTaBpoOnobCKOMY Kpato OCHOBaHWI A5 BO3byXOeHUS yrosloBHOIO Aefa He
Haxoaunu.

MocTtaHoBsieHneM oT 16 anpens 2010 rofa, BbIHECEHHbLIM MO 04YepefHOMY 3aaBneHuto E.A.BiiaceHko
CTapLmMm cnegosaTesieM CNefCcTBEHHOr0 ynpasaeHnsa npy YnpasaeHnn BHYTPEHHUX Aen No roposy
CtaBponosnto, B oTHoweHnmn .K.YepHbILoBON BHOBb Bb110 BO3OYXXAEHO Yros0BHOE A0 NO NpM3HaKaM
NpecTyniaeHus, NpeayCMOTPEHHOr0 YacTbto YeTBepTOon cTaTbk 159 YK Poccuinckon ®egepauun. Kak
yKa3blBanocb B noctaHossieHnn, B 2007 roay I.K.YepHbilwoBa coBepLlnia XULLEHNE YyXXOro NMyLLEecTBa B
0cobo KpynHom pa3mepe nyTem obmMaHa, a UMEHHO: NCMOb3Ys 3aBe0MO 418 Hee UKTUBHbLIE JOKYMEHTHI,
OHa 3apernucTpupoBasa Ha CBoe UMs B YnpaBnieHun ®enepanbHON PerncTpaLuoHHon cnyxbbl no
CTaBpononbCKOMY Kpato npuHagnexawuin B.[l.BnaceHKo xuaonm gom.

MpoMbILNEHHbI paioHHbIA cya ropoda CtaBponons, kKyaa I.K.YepHsbiwoBa obpaTunack c xxanobol B
nopsake ctatbk 125 YMK Poccuitckon Pepepaunn, 3 ceHTabpsa 2010 rona co cCbiNKOM Ha cTaTblo 90
JaHHOro Koagekca 0TMEHWT NOCTaHOB/IEHNE 0 BO30YXXAEHNM B OTHOLLEHMMN Hee YroN0BHOIO Aefa, OTMETMB,
YTO BCTYMNMBLUMM B 3aKOHHYIO CUJYy pelleHnem oT 21 mas 2007 roga TOT e Cy[4, UCXoas 13
YCTAHOBJ/IEHHbLIX UM 0B6CTOATENLCTB, MPM3HaA NPaBo COBCTBEHHOCTWN Ha CMOPHBLIN XWI0M AOM 3a
I".K.YepHbILLOBOW, 0TKa3aB B YI0BJIETBOPEHNMN BCTPEYHbIX MCKOBbLIX TpeboBaHuin. CyaebHan konnerus no
yronoBHbIM fenam CTaBponosibCKOro KPaeBoro Cyfa CBON 0TKa3 B YA0B/ETBOPEHMNMN KacCaLMOHHON
»xanobbl agBokaTa B.[l.BnaceHko n E.A.BnaceHko Tak)xe MOTUBMpPOBaaa HeobxoaAnMoCTbio cobntoaeHns
TpeboBaHui cTaTbmh 90 YMK Poccuinckon ®enepaunm, B CMy KOTOPbIX 06CTOATENLCTBA, YCTAHOB/IEHHbIE
BCTYMMBLUNM B 3aKOHHYIO CUJTy pelleHneM cya, NPUHATBIM B paMKax rpa)kaaHCcKoro Cyaonpon3BoacTBa,
LO/MKHbI 6bITh NPU3HaHbI ClefoBaTeneM 6e3 AOMONHUTENBHON NPOBEPKMN.

1.2. KaKk yTBep)XOaloT 3adBUTeNN B CBOeN xanobe B KOHCTUTYUMOHHLIN Cya Poccminckon ®epepaunn, B
X0[e pacCMOTPEHMA NX FPaXKAaHCKOro Aena AOCTOBEPHOCTb A0KAa3aTeNbCTB, NPeAcTaB/IeHHbIX NCTULENR,
CYAOM He npoBepsiach, a NX 3a8BJ€HUA 0 NOAJOXKHOCTY U (hasibCUUKaLUN NpeaCTaBleHHbIX €lo
Jl0Ka3aTeNbCTB U X XoA4aTancTea 06 nctpeboBaHUM MNOASIMHHBIX JOKYMEHTOB Obl/I OCTaBNEHbI CyoM be3
YO0BNETBOPEHUS.

icxopsa 13 3TOro oHW NPOCAT NpM3HaTb NpoTMBOpeYaLLen ctatbam 19 (YacTb 1), 45, 46 n 52 KoHCTUTyLmm
Poccuinckon ®Pegepaunm ctatbio 90 YK Poccunckon Gepepaunm B TOM YacTW, B KaKOW OHa - MO CMbICAY,
npuaaBaeMoMy el MpaBONPUMEHNTESIbHON NPAKTUKOW, - He AOMYyCKaeT NpoBeAeHNs OOMNOJHUTENLHON
NPOBEPKU 06CTOATENLCTB, Bbi3bIBAOLWMUX COMHEHWE Y CyAa, MPOKYpopa, CleaoBaTens, A03HaBaTeNs, Koraa
3TN 06CTOATENLCTBA YCTAHOBJIEHbI BCTYMMBLUUM B 3aKOHHYIO CUJTy PELLEHWEM CyAa, MPUHATLIM B paMKax
rpakA4aHCKOro Cyaonpon3BoAcTBa. TeM CaMbiM, MO MHEHWNIO 3adBUTeNEN, HapyLatoTca TpeboBaHUs
KoHCTuTyumm Poccuinckon ®epepaumm, COrnacHo KOTopbiM B Poccuinckon ®egepauum rapaHTupyeTcs
rocyfapCTBeHHas 3allMTa npas 1 cBOOOA YenoBeKa M rpaxkAaHuHa, NpaBa NoTepneBLUMX OT NPecTynaeHun
1 3n10ynoTpebneHnin BNaCcTb0 OXPaHATCSA 3aKOHOM, a FroCyAapCTBo obecneynBaeT NOTeEpPNeBLWUM AOCTY K
NpPaBOCYAMIO N KOMMEHCALMIO NPUYNHEHHOr O yulepba.

Takum obpasom, B cuny ctaten 74, 96 n 97 ®enepaibHOro KOHCTUTYLMOHHOMO 3akoHa "0
KoHcTuTyumoHHoMm Cyne Poccuinckon ®epepaummn” npegmeTom paccmoTpenmns KoHctutyumonHoro Cyaa
Poccuiickon ®efepalimm no HacTosweMy feny asnsetcs ctatba 90 YMNK Poccuinckon defepauum B HacTy,
npeaycMaTpuBaloLLEn, 4TO 06CTOATENbCTBA, YCTAaHOB/IEHHbIE BCTYMUBLLMM B 3aKOHHYIO CUSTY PELUEHNEM
cyna, MPUHATLIM B paMmKax rpa>jaHCKoro Cyjonpov3BoACTBa, NPU3HATCA CYLO0M, NMPOKYPOPOM,
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cnefoBaTeneMm, 1o3HaBaTeNeM 6e3 AOMNONHUTENbHON NPOBEPKU.

2. CornacHo KoHCTuTyumm Poccminckon ®depepaunm Kaxx4oMy rapaHTmpyeTtcs cynebHas 3awmTa ero npas u
csobop; peweHnsa n gencTema (nam 6e3nencTeme) opraHoB rocyaapCTBEHHOW BNaCTU, OPraHoB MECTHOro
camoynpaBfeHuns, obLecTBeHHbIX 00 beANUHEHNI U AOMXKHOCTHBIX UL, MOTYT BbITb 06>KanoBaHbl B Cy [,
(cTaTbsa 46, yactn 1 1 2).

MpaBo Ha cyaebHylo 3alnTy OTHOCUMTCSA K OCHOBHBLIM HEOTHY)KAAaeMbIM NpaBaM 1 CBOHoLaM HeNloBEKaA W
0QHOBPEMEHHO BbICTYMNaeT rapaHTUel BCeX APYrux NpaB 1 cBoboA, OHO NPU3HAETCA N FrapaHTUpPyeTCs
CornacHo obuienpu3sHaHHbIM NPUHLMNAM N HOPMaM MeXAYHapoLHOro npasa U B COOTBETCTBUM C
KoHcTuTyumen Poccuinckon ®epepaumm n obecnevymBaeTcs Ha OCHOBE 3aKpPEnJeHHbIX B HEN NPUHLUMNOB
npaBoCyAmMA, BKJlOYasa HEe3aBMCMMOCTb CyAen, Nx nog4ymHeHne To1bko KOHCTUTYyL MK Poccninckonm
®epnepaumm 1 henepanbHOMY 3aKOHY, OCYLLECTBIEHNe CYA0MNPOM3BOACTBA HA OCHOBE COCTA3aTEIbHOCTU 1
paBHOMpaBmMsa CTOPOH (cTaTbn 17 1 18; ctatbd 120, yacTb 1; cTaThs 123, 4acTb 3, KOHCTUTYLUN
Poccninckon denepaunn).

MprBeneHHbIM NOOXEHNAM KoHCTUTYUMK Poccninckon Genepauumn KOPPeCnoHANPYOT NpeanMcaHuns
cTaTbk 10 Bceobuien geknapaunm npas YenoBeka n cTaTbh 14 MexxayHapo4HOro nakTa 0 Fpak4aHCKMNX U
NOJINTUYECKMX NPaBax, COrlaCHO KOTOPbIM Ka)k bl YeNOBEK AJ18 onpeaesieHns ero npas 1 0653aHHOCTEN 1
AN9 yCTaHOBAEHNS 060CHOBAHHOCTY NPeAbsABAEHHOr0 eMy YrON0BHOIO 06BNHEHMSA NMEET NpPaBo Ha To,
4yTOb6bI €ro aeso 6bi10 pacCMOTPEHO € cobntoaeHnem Bcex TpeboBaHWIA CNpaBeaMBOCTY HE3AaBUCUMBIM U
6ecnpncTpacTHbIM CYyAO0M, T. €. MPX NPeaoCcTaBAeHNN Ha OCHOBE MOJIHOr0 PaBEHCTBA NPoLEecCyasbHbIX
rapaHTWi cnpaBeaanBoro cyaebHoro pasbupatenscTsa. B cuny ctatbn 6 KoHBEHLMM 0 3aLLMTE NpaB
YyesnoBeKa 1 OCHOBHbIX CBOBOA CNpaBea/IMBOE NPaBoCyAmne, OCYLLECTBASEMOE HE3ABUCUMbIM,
H6ecnpnCcTpacTHbIM N KOMAETEHTHbLIM CYyA0M, CO34aHHbIM Ha OCHOBaHMM 3aKOHa, TakXXe npeanonaraet
0643aTeNbHOCTb M UCMOHUMOCTb CyAeBHbIX PeLleHUi, YTO CBSi3aHO C TpeboBaHNEM NPaBOBON
onpeneneHHoCcTH.

YKa3aHHble 06Lme NpUHLMNbLI OCYLLLECTBAEHNS NPaBOCY AN PAaCNPOCTPaHSATCA Ha BCE 3aKPEneHHbIe
KoHcTuTyumen Poccuinckon ®egepauum, ee ctatben 118 (4acTb 2), BUAbLI Cy40NpoOn3BOACTBA -
KOHCTUTYLMOHHOE, rpakAaHCKoe, agMUHUCTPATMBHOE 1 YrOJIOBHOE U ABAAIOTCA AN HUX €AMNHbIMU, BHE
3aBUCUMOCTU OT NPUPOAbI U 0COBEHHOCTEN MaTepuasbHbIX MPaBOOTHOLLEHWIA, ONPeAensoLLnX NnpeameT
pPacCMOTPEHNS B KaXXA0M BMAE CyAONPON3BOACTBA, B paMKax KOTOPOro rpaxaaHe peannsyioT
KOHCTUTYLIMOHHOE MpPaBo Ha CyaebHylo 3awwmnTy.

3TUMN 0COBEHHOCTAMM, @ TaKXXe XapaKTepOM pacCMaTPUBAEMbIX AeN, CYLLECTBOM N 3HAYNMOCTbIO
BBOAMMbIX CAHKLIMA 1 MPaBOBbIX NOCAEACTBUI UX Ha3HaYeHNs 06yCNI0BMBAETCA 3aKpenieHne B
henepanbHOM 3aKOHE NMPUMEHNTESIbHO K OTAENbHbIM BUaM Cy40NpPOM3BOACTBA U KaTEropusM aen
cnocoboB 1 npouenyp cynebHom 3alinThl, BBOAS KOTOpble dhefepabHbii 3aKoHoAaTeN b 0653aH ciefoBaTh
nNpvHLMNaM, nexallimmMm B 0CHOBE OpraHu3aLmm CyaoB U Ux AedaTeflbHOCTU Mo OCYLLeCTBAEHNIO NpaBoCyauns,
B TOM YMCJIE Ha OCHOBE pa3rpaHMyeHns BMA0B CyaebHON opucanKUnm 1 ¢ y4eTom TpeboBaHuUin cTaTewn
46-53, 118, 120, 123 1 125-128 KoHcTuTyuumn Poccuninckon deaepaumm (MoCTaHOBAEHUS
KoHcTuTtyumoHHoro Cyna Poccunckon ®epepaunm ot 28 mas 1999 roga N 9-M, ot 21 mapTta 2007 roga N 3-
Mwn ot 17 aHeapsa 2008 roga N 1-M).

3. KOHCTUTYLMOHHbIE MPUHLMMbLI PaBHOMpPaBUs, paBEHCTBa BCEX Mepeq 3aKOHOM 1 CYA0M, a TakXe
pa3BuBatoLmne X NPUHLNMNLI COCTA3aTENbHOCTM M PaBHOMPaBMA CTOPOH B CyA0MNPOM3BOACTBE (CTaThbs 17,
YyacTb 3; cTaTbd 19, yacTn 1 n 2; cTaTtbs 123, 4acTb 3, KoHCcTUTyumm Poccuinckon ®egepauun)
npegnonaratT Takoe NOCTPOeHMe Cygonpon3BoLCTBa, MPU KOTOPOM (DYHKLKS Cyfa Mo paspeLleHnio gena
oTAeneHa oT PYHKLUUIA CNOpALWLMX nepeq CyaoM CTOPoH. OcyLwecTBAASA NpaBoCyane Kak CBOI
NCKJTIOYNTESIbHYI0 (OYHKLINIO, Cy A BO BCEX BUAAX CyA0NPOU3BOACTBA, B TOM YMC/E YroJIOBHOM, 0653aH
npefoCcTaBAsaATb CTOPOHAM paBHble BO3MOXHOCTU A4J19 0TCTanBaHWA CBOUX MO3ULMUIA 1 MOTOMY HE MOXET
NPVHUMaTb Ha cebs BbIMOMHEHNE X MpoLeccyabHbIX DYHKLUMIA (MocTaHoBAeHNS KOHCTUTYUMOHHOro Cya
Poccuiickon ®epepaumm ot 28 HoA6ps 1996 roga N 19-M, oT 14 espans 2002 roga N 4-M v oT 5 dhespans
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2007 roga N 2-M, OnpeneneHne KoHcTuTyumnoHHoro Cyaa Poccuiickon ®enepaumm ot 13 nioHs 2002 roga
N 166-0).

BMmecTe C TeM NpeaMeT UCCNef0BaHNS B KaXXA0M BMAE CyA0NPOU3BOACTBA MMeeT CBOU 0COBEHHOCTN,
NCXOAS N3 KOTOPbIX ONPEAENsTCS HE TOIbKO KOMMNETEHTHbIN Cy [, HO U crneunduka NnpoLLeccyabHbIX
npaBu OOKa3blBaHWS NO COOTBETCTBYIOWMM fenaM, BKJOYasa NOPALOK NpeacTaBAeHNs U UccaenoBaHuma
[0Ka3aTeNbCTB, @ TakXKe OCHOBaHMA Aas 0CBOOOXKAEHUS OT AOKa3biBaHUS. Mpeaenbl yCMOTPeHNS
henepanbHOro 3aKoOHOA4ATENSA B PELUEHNN 3TUX BOMPOCOB AOCTATOYHO LUMPOKK - Npu yCoBmm cobntogeHuns
obwux ons BCex BUAOB CyA0NPON3BOACTBA KOHCTUTYLMOHHBLIX MPUHLMMOB OCYLLECTBEHNS NPABOCYANA U
COOTBETCTBYHOLINX MEXAYHAPOAHbIX 0683aTensCcTB Poccuinckon deaepaunn.

3.1. CornacHo YronoBHo-npoueccyanabHOMy Kogekcy Poccuinckon ®egepaunm Cyg He SBASETCS OpraHom
YrO/I0BHOMO NPEC/ef0BaHNA, HE BLICTYNaeT Ha CTOPOHE 0OBMHEHNS NN CTOPOHE 3alUThl (4aCTb TPETbS
CTaTbh 15), a 6peMsa foKa3biBaHMA 0OBMHEHNS 1 ONPOBEPXXEHUS LOBOAOB, MPMBOANMBIX B 3aLLUTY
NnoL03pEBAEMOro 1 06BMHAEMOr0, IEXXUT Ha CTOPOHe 00BMHEHNA (4acTb BTOpas CTaTbun 14); Npn 3TOM
BCE COMHEHMNA B BUHOBHOCTM 0BOBUHSAEMOr0, KOTOPbIE HE MOTYT BbITb YCTPaHEHbI B MOPSKE,
YCTaAHOB/IEHHOM AaHHbIM KO4eKCoM, TONKYIOTCS B €ro Nosb3y, 1 A0 MOJHOr0 OMPOBEPXXEHNS €ro
HEBUHOBHOCTU 06BMHAEMbIA NPOAO/IKAET CHNTATLCSA HEBMHOBHBLIM (YacTu NepBas U TPETbS CTaTbk 14).
[laHHble NpeanncaHna OCHOBaHbI Ha NOJIOXEHUsAX cTaTen 49 n 123 KoHcTuTtyuumn Poccuinckon ®egepaumm,
cnenysa KOTOPbIM U y4YnUTbIBasA, YTO NPe3yMnuns HEBUHOBHOCTW AUKTYET Npu3HaHUe CyaoM BCeX (PakTos,
CBNOETENbCTBYIOLMX B NOJb3y 0OBUHAEMOr0, MOKa OHW HE OMPOBEPrHYTbl CTOPOHON 06BUHEHNS B [OJIXKHON
npoueccyasibHon hopme, YrosloBHO-MPOLECCYyalbHbI Kogekc Poccunckon ®epepaunm ycTaHaBaIMBaeT
TpeboBaHMA K fOKa3bIBaHMIO BUHOBHOCTU M@ U K OLEHKE CyA0M LOKa3aTeNbCTB, KOTOpas, COrJlacHo ero
CTaTbe 17, OCyLeCTBASAETCS CyAbeN, NMPUCSXKHbIMY 3acefaTensaMu, a Takxxe NPpoKypopoM, ciefoBaTesneM,
L03HaBaTENIEM MO NX BHYTPEHHEMY YOe)XAeHNI0, OCHOBAHHOMY Ha COBOKYMHOCTU MMEIOLLNXCS B YFOJI0BHOM
[ene [0Ka3aTeNbCTB, UCXOAS U3 TOro, YTO HUKaKMe A0oKa3aTeNbCTBa He MMEIOT 3apaHee yCTaHOBIEHHON
Cunbl.

B cBOl0 04epenb, rpaxAaHCcKoe npoueccyanbHoe n apbuTpakHoe npoueccyanbHoe 3aKOHOAATENbCTBO
NCXOAMT M3 TOro, 4TO 06CTOATENbCTBA, HAa KOTOPbIE JINLLO, YHaCTBYIOLLEe B fefie, CCbIIaeTCs Kak Ha
OCHOBaHuMe CcBOUX TpeboBaHWI 1 BO3PaXKeHUI, [0/KHbI ObITh J0Ka3aHbl CAaMUM 3TUM INLIOM (YacTb nepBas
cTaTbk 56 MK Poccuiickon Gegepaunn, 4acTb 1 cTaTbu 65 AMK Poccuinckon depepaunn).

[lencTeyloline BO BCeX BUAax CyA0npon3BoACTBa 06LMe NpaBuna pacnpeneneHns 6pemerHn fokKasbiBaHMA
npenycMaTpuUBaloT 0CBOBOXAEHME OT AOKa3blBaHUS BXOAALWMX B NPeAMeT A0Ka3biBaHNsS 06CTOATENLCTB, K
YuUCNy KOTOPbIX MpoLeccyasbHOe 3aKOHOA4ATEeIbCTBO OTHOCUT 06CTOATENbCTBA, YCTAHOB/IEHHbIE
BCTYMMBLUNM B 3aKOHHYIO Cuy CyaebHbIM pelleHneM no paHee pacCMoTpeHHoMy aeny (ctatbs 90 YIMK
Poccuiickon ®epepaumm, ctatbs 61 MK Poccuinckon ®epepaumm, ctaths 69 AMNK Poccuinckon Gepepatimm).
B paHHOM OCHOBaHUM A15 0CBOBOXKAEHNS OT A0Ka3blBaHNS NPOSBASETCA NPEOANLNANLHOCTb Kak CBOWCTBO
3aKOHHONM Ccubl cyaebHbix pewweHnid, 06weobqa3aTenbHOCTb Y MCMOIHUMOCTb KOTOPbIX B Ka4eCTBE aKTOB
cynebHon BnacTun obycnioBfeHbl ee NpeporaTuBamMm.

Mpu3HaHWe NpeanLmMansHOro 3HaveHns cynebHoro peweHns, 6yayym HanpaBieHHbIM Ha obecneyeHne
CcTabunbHOCTU 1 0bLweobsa3aTeNbHOCTU CyaebHOro pewweHns, NCKIIYEHNE BO3MOXHOIO KOH(INKTa
cynebHbIX akTOB, NpeanosiaraeT, YTo akTbl, YCTAHOBJIEHHbIE CY10M NMpPU PaCCMOTPEHUN O4HOr0 Aena,
Brpenb [0 X ONPOBEPXXeHUA NPUHUMAIOTCA APYrMM CyLOM Mo APYroMy Aesy B 3TOM Xe WM UHOM Buae
CyOOoMNpOn3BOACTBA, €CAN OHM MMEIOT 3HaYeHne 44 pa3peLlleHna GaHHOro gena. TeM cambim
npeanunanbHOCTb CAYXKUT CPeACTBOM NOAAEPXKAaHNA HEMPOTMBOPEYMBOCTY CyAebHbIX akTOB 1
obecneymBaeT OeNCTBME NPUHLIMMNA NPABOBOWN ONpeaeeHHOCTHN.

HaneneHue cyaebHbix pelleHnin, BCTYNMBLLUMX B 3aKOHHYIO CUJly, CBONCTBOM MpelanLmansHoCcTu - cepa
ANCKpeunn heaepasibHOro 3akoHogaTenNs, KoTopbi Mor 6bl NpuberHyTb 1 K gpyrum cnocobam
obecneyeHns HeMPOTNBOPEYNBOCTY 0693aTeNbHbIX CyaebHbIX aKTOB B MPaBOBOW CUCTEME, HO He BMpaBe He
YCTAHOBUTb Te WJIN UHbIE UHCTUTYTbI, HeobXoANMble NS AOCTMIXKEHMSA AaHHON Lenn. BeegeHune xe
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WHCTUTYTa npeoguunm TpebyeT cobnoaeHns banaHca Mexay TakuMn KOHCTUTYLLMOHHO 3allMLLiaeMbIMy
LEHHOCTAMU, Kak 06L1e0b43aTeNbHOCTb N HEMPOTUBOPEYMBOCTL CYyAEeOHbIX peLueHniA, C OAHON CTOPOHbI, 1
HEe3aBMCMMOCTb Cyfa U COCTA3aTEeNbHOCTb CyA0OMNPOMN3BOACTBA - C Apyron. Takon banaHc obecnevmBaeTcs
NoCpeacTBOM YCTAHOB/IEHNS NPeLeNoB AeNCTBUA NPEOANLNANLHOCTY, a TakXe nopsaka ee
OMNpoBEPXKEHNS.

Mpu 3TOM He oTpULaeTCs, a, HaNPOTUB, NpefnosiaraeTcs HeobxoANMMOCTb MepecMoTpa PeLleHni,
BCTYMMBLUNX B 3aKOHHYIO CUA1Y, C TeM 4TOOblI B MPaBOBON CUCTEME HE MOT /I UMETb MeCTO cyaebHbie aKThl,
cofepxxallne B3auMoUCKoYaloLLme BbIBOALI. PerynnposaHne MHCTUTYTa nepecMoTpa BCTYMNUBLUUX B
3aKOHHYI0 Cy OLWMBOYHBIX CyAebHbIX aKTOB COOTHOCUTCS C MEXAYHapOAHO-NPABOBLIMM HOPMaMK, Takxe
npu3HalLWMMmM Kak 0643aTeNIbHOCTb UCNOHeHNA cyaebHbIx pelleHun (res judicata), Tak n HeobxoaAnMOCTb
ncnpasnaeHns cyaebHbix owmnbok B ciyyHasnx, ec/iv MMeTCA CBEAEHUS 0 HOBbIX UM BHOBb OTKPbIBLUMXCS
obcToATEeNbCTBAX MK €CNK B X0A4e nNpeabiayliero pasbupatenscTea 6binn gonyLeHbl CyLeCTBEHHbIe
HapyLeHns, MOBANSBLLUMNE Ha Ucxod aena (NyHKT 2 ctaTbk 4 MNMpoTokosa N 7 kK KOHBeHLUUM 0 3aluTe npas
4yesioBeKa 1 0CHOBHLIX cB06OA).

Takum 06pa3oM, Kak npru3HaHue, Tak 1 oTpULLaHNE NPeanLMaibHOro 3Ha4eHU OKOHYaTebHbIX
CynebHbIX pelueHnii He MOryT BbiTb abCONMIOTHBIMU 1 UMEIOT ONpeaeNieHHbIe, YCTaHOBMIEHHbIE
npoueccyanbHbIM 3aKoHOM npefensl. Kak yka3san KoHCTUTYUMoHHbIN Cya Poccuinckon ®epepavmu,
NCKOYUTENbHAsA NO CBOEMY CYLLECTBY BO3MOXXHOCTb NPEeoA0SIeHNS OKOHYaTeIbHOCTU BCTYMNUBLLMX B
3aKOHHYI0 cuny cyaebHbIX akTOB NpefnonaraeT yCTaHOBAEHNE Takmx 0CobbIX NpoLeayp 1 yCaoBun nx
nepecMoTpa, KOTopble 0TBeYasnun bbl Npexxae Bcero TpeboBaHVAM NPaBoOBON ONpeAeneHHOCTH,
obecne4ynBaeMon NPpU3HaHNEM 3aKOHHOW CUAbl CyAebHbIX peLleHnin, X HEOMPOBEPXKUMOCTH, YTO
NPUMEHUTENBHO K peLleHnaM, MPUHATLIM B OpAUHAPHbIX CyAebHbIX npouenypax, MoOXeT bbiTb
nokonebneHo, ecnu kakoe-nmbo HOBOE NN BHOBb OTKPbIBLUEeCS 06CTOATENbCTBO NN 0BHaPY>KEHHbIE
(hyHAAMEHTabHble HapyLUeHUS HEOCNOPUMO CBUAETENbCTBYIOT 0 CyaebHon owmnbke, 6e3 ycTpaHeHns
KOTOPOW KOMMETEHTHbLIM CYyA0M HEBO3MO)KHO BO3MELLEHME NPUYMHEHHOro yulepba (mocTaHoBeHns oT 11
masa 2005 roga N 5-M, ot 5 ¢peBpans 2007 roga N 2-M v ot 17 mapTta 2009 roga N 5-1, OnpeneneHune ot 15
AaHBapsa 2008 roga N 193-0-).

Takow nogxon KoppecnoHanpyeT npakTuke EBponenckoro Cyfa no npaBaM YenoBeKa, KOTOPbLIA NosaraeT,
4TO OTCTynneHne oT TpeboBaHW NPaBOBOW ONPeAeNeHHOCTH MOXET OblTb ONpPaBLAHO TOLKO
obcToATENbCTBAMM CYLLECTBEHHOIO U HEMPEOAOAUMOr0 CBONCTBA U HTO NEPECMOTP OKOHYATE/IbHOr 0
cyLebHOro peLleHns BO3MOXEH SLLb ANg UCrpaBaeHus QyHAAMEHTaNbHOr0 HapyLUeHNs Nan
HeHag/1exallero oTnpaB/eHns npaBocyans (noctaHoBneHns oT 18 Hoabps 2004 roga no geny "MpasegHas
npoTtme Poccumn", ot 12 nona 2007 roga no geny "BepnepHukosa npotus Poccmmn” v oT 23 mniona 2009 roga
no peny "CyTsHuk" npotms Poccun").

3.2. Mpegpenbl 4encTBNA NpelanunanbHOCTH cyaebHoro peleHns 06beKTMBHO ONpeaensoTCsa TeM, 4TOo
yCTaHOBJ/IEHHbIE CY0M B paMKax ero npefMeTa pacCMOTPEeHMS Mo Aeny PakTbl B UX MPABOBON CYLLHOCTU
MOryT UMETb MHOE 3HaYeHMe B Ka4eCTBe 3/1leMeHTa npeaMeTa A0Ka3biBaHUS No ApYyroMy Aesy, NOCKOJIbKY
npeaMeThl AOKa3biBaHUS B pa3HbiX BUAax CyA0Npon3BOACTBa He COBNAAaloT, a Cylbl B UX UCCNI@A0BaHMM
orpaHn4eHbl CBOEN KOMMETEHLUMEN B paMKaxX KOHKPETHOro Bja CyLonpon3BoACTBa.

Mo3TOMY B YyrosIoBHOM CyZLOMNPOM3BOACTBE PE3YAbTaTOM MEXOTPAC/IEBOW MPEANLIMN MOXKET ObIThb
NPUHATUE CYLOM AaHHbIX TONbKO 0 Hannyum nnbo 06 0TCYyTCTBMM Kakoro-nubo gesaHus unm cobbitng,
YCTaHOBJ/IEHHOI O B NOPSALKE rpa)kAaHCKOro Cylonpon3BoACTBa, HO He ero KBandukauuns Kak
NPOTMBOMPABHOr0, KOTOPas C TOYKU 3PEHNS YrON0BHOIrO 3aKOHa MMEeT MeCTO TONbKO B CYyLONPOM3BOACTBE
no yrosioBHoMy feny. Tak, pelleHune no rpax4aHCcKoMmy fesy, Bo3naratwLlee rpaxxaaHCKo-NpaBoByio
OTBETCTBEHHOCTb Ha ONpefeneHHOoe NNLO, HE MOXXET MPUHUMATLCA APYTrMM CYyLOM MO YroJIOBHOMY Aeny
Kak yCTaHaB/MBawLLee BUHOBHOCTb 3TOr0 JiMLla B COBEPLUEHMM YrOJIOBHO HAaKa3yeMoro AesHUS 1 B 3TOM
CMbIC/Ie HE UMeeT AJ1F YrOJIOBHOMO Aena NpenumnansHoro 3HavyeHus. ViHoe aBnanock 6bl HapyLleHrem
KOHCTUTYLIMOHHBIX MpaB rpaXKAaHnHa Ha NPU3HaHNE ero BUHOBHbLIM TOIbKO M0 06BUHUTENILHOMY
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NpuUroBopy CyAa, a TakXe Ha pacCMOTPEHUE ero Aefla TeM Cy40M, K KOMAEeTEHLMN KOTOPOro OHO OTHECEHO
3aKOHOM.

3adayen rpaX4aHCKoro Cy4onpon3BOACTBa - B €r0 KOHCTUTYLMOHHOM 3HaveHun (ctatbd 15, yacTb 1;
cTtatbsa 118, yacTb 2; ctaTbs 120, YacTb 1, KOHCTUTYUMKM Poccunckon ®epepaunm) - ABAseTCs paspeLleHne
CMopoB 0 NpaBe 1 ApYrux Aen, OTHECEHHbIX K NOABELOMCTBEHHOCTY CYyA0B 0OLLEN OPUCANKLMN U
apbuTpaxKHbIX Cy0B. B COOTBETCTBMM C 3TUM YacTblo YeTBepTol cTaTbk 61 MK Poccuinckon ®enepauum
3aKpenaseTcs, YTo BCTYNUBLUWNIA B 3aKOHHYIO CU1y NMPUrOBOP Cyla Mo yrosoBHOMY Aeny obs3aTeneH ans
cyha, pacCcMaTpuBatoLEero Aeno 0 rpa)kAaHCKo-NpaBoBbIX MOCNEACTBUSAX AEACTBMIA IULA, B OTHOLLEHWN
KOTOPOro BbIHECEH MPUIrOBOP CyAa, N0 BONPOCaM, UMEN I MECTO 3TN LENCTBUS U COBEPLUEHbI JIN OHK
LaHHbIM nuuoM. CornacHo YacTu 4 ctaTbu 69 AlMK Poccuinckon ®epepalim BCTYNUBLUNIA B 3aKOHHYIO CUY
NpuroBop cyfa no yrosioBHoMy feny obasaTeneH ans apbutpaxKHoro cyga no Bonpocam O TOM, UMeNn nn
MeCTO onpenesieHHble 4eNCTBUS U COBEPLUEHbI I OHWU ONpeAesieHHbIM JINLIOM,

B yrosoBHOM ke Cy0npoOu3BOACTBE peLlaeTcs BONPOC 0 BUHOBHOCTU MLLa B COBEPLUEHMMN NPECTYMIEHUS 1
0 ero yroJIoBHOM Haka3aHuu. MiIMelWwnmn 3Ha4yeHmne gas 3Toro cya byayT ABnATLCA Takme
obcToATEeNbCTBA, MOATBEPXKAAKOLWME YCTAaHOBEHHbIE YTOJIOBHLIM 3aKOHOM MPU3HAKK COCTaBa
npectynneHuns, 6e3 3akpenseHns KOTOpbIX B 3aKOHEe AesiHMe He MOXeT OblTb MPM3HAHO NPECTYMNHbIM. 3TO
KacaeTcs U (POPMbl BUHbI KaK 3/1eMeHTa CyObeKTUBHOWN CTOPOHbI COCTaBa NPECTYMIEHUS, YTO Npw
paspeLleHnn rpaXx4aHCKoro gena yCTaHOBAEHUIO He MNOANEXUT. IMEeHHO N03TOMY Yro/10BHO-NpaBoBas
KBasMuKauma gencteni (bes3nencTeuns) nnMua onpeaenseTcs NCKIOYMTENbHO B paMKax npoueayp,
npenyCcMOTPEHHbIX YFON0BHO-MNPOLECCYasibHbIM 3aKOHOM, Y HE MOXXET YyCTaHaB/IMBaTbCS B UHbLIX BUAAX
Cy4onpou3BoACTBa.

BBoAs npaBuia OLEHKW L0Ka3aTeNbCTB B YFONOBHOM CYyA0MNPOM3BOACTBE, Yr0/0BHO-NPOLECCYabHbIi
Koaekc Poccuinckon ®enepauum (ctatha 17) UCXoamT U3 NpuHLUMna cBobobl OLIEHKW NOKA3aTeNbCTB, B
KOTOPOM BOMJIOLLAETCA B TOM YMC/E HE3aBMCMMOCTb CyAa, C Y4EeTOM KOTOPOW - Kak C/ieaCcTBUS
CaMOCTOATENbHOCTW CynebHON BNacTu - pefiepasibHbli 3aKOHOAATE b Pean3yeT CBOU AUCKPELIMOHHbIE
NoJIHOMOUUS NMpu BbIBOpe KOHKPETHLIX JOPM 1 Mpoueayp OCyLLeCTBJIEHUS NMPaBOCYANS, ONPeaensieT
npegesnbl 4eNCTBMA NPeoaNLManbHON Cnibl CyaebHbIX peleHnin, obecnednBatoLwen nx
06weo0bs3aTeNbHOCTb, CTabUNLHOCTb U HEMPOTUBOPEYNBOCTL. [pK 3TOM 3aKpenieHne B NPoLLeCCyalibHOM
3aKOHe MpeanumnanbHOro 3HadyeHna 06CToATeNbCTB MO paHee paCCMOTPEHHOMY [efly He 03Ha4aeT
npenonpeaeneHHoOCT OKOHYaTeNbHbIX BbIBOLOB Cya Mo YyroJ0BHOMY Aesly paHee COCTOSABLUMMCSA
cynebHbIM pelLeHneM, NPUHATLIM B APYroM BuAe CyA0MNpoM3BOACTBA B MHbIX MPaBOBbLIX NpoLenypax.

3.3. TakuM 06pa3oM, MHCTUTYT MPEaNLMKN, SBNIASACL BbIPaXXEHNEM ONCKPELMN 3aKOHohaTens B Bbibope
KOHKPETHbIX DOpM K npouenyp cyaebHon 3awmTel 1 Byay4n HanpaBfeH Ha obecneyeHne oencTBuS
3aKOHHOW cuibl cyaebHoro pelenus, ero obuweobasatensHOCTH U CTabUABHOCTK, Ha NCKOYEHNe
BO3MOXXHOI0 KOH(IMKTa Pa3/iMyHbIX CyAebHbIX aKTOB, MOANEXUT NPUMEHEHUNIO C YYETOM MPUHLMNA
cB06ObI OLIEHKN A0Ka3aTeNbCTB CYA0M, BbITEKAIOLWErO U3 KOHCTUTYLIMOHHbBIX MPUHLMMOB HE3aBUCUMOCTH
N CaMOCTOATENbHOCTU cyaebHol BnacTu.

CooTBecTBeHHO, Mo cMblcay cTaTbmh 90 YIK Poccuinckon ®epepauimm B CMCTEME HOPM MPOoLLEeCcCyanbHOro
3aKOHOoaTesbCTBa, 06CTOATENbCTBA, YCTAHOB/IEHHbIE BCTYMMBLUMM B 3aKOHHYIO Cuy CyaebHbiM
peLleHneM, KOTOPbIM 3aBEpPLIEHO PaCCMOTPEHMEe Aena Mo CYLWecTBy B pamMkax ftoboro suaa
CYy[0Npon3BOLCTBa, UMEIT npetoguumabHoe 3HaYyeHne ons cya, NpoKypopa, cnegosatens nnm
[03HaBaTenNa Nno yroJoBHOMY Aeny B OTHOLIEHMM N1La, MPaBOBOE MOJIOXKEHNE KOTOPOro YXXe onpenesieHo
paHee BblHECEHHbIM CyAeOHbIM akTOM Mo ApyroMy geny. B cuny 06beKTUBHbIX 1 CyBbEKTNBHbLIX NPeaenos
LENCTBUSA 3aKOHHOW CUJbl CyaebHOro pelweHuns 4as opraHoB, OCYLLECTBAAILWNX YrOA0BHOE
CyO0MNpou3BOACTBO, HE MOTYT ABNATHLCA 06A3aTeNbHbIMK 06CTOSATENLCTBA, YCTAHOB/EHHbIE CyAeOHbIMU
aKTaMun Apyrux Cy4oB, €CAn 3TMMM akTaMmn Ae0 Mo CyLecTBY He 6bl10 pa3peLleHo Uan ecsiv OHU Kacaauncb
Takux pakToB, PUrypmpoBaBLUMX B FPaXK4aHCKOM CyLONPON3BOACTBE, KOTOPbLIE He ABAANNCH NPeaMeToM
PacCMOTPEHNS N MOTOMY He MOTYT 6bITb NPU3HAHbI YCTAaHOBAEHHbLIMU BbIHECEHHLIM M0 €ro pesyabTaTaM
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cynebHbIM aKTOM.

4. ®depepanbHbii 3aKOHOAATEb BMpaBe NpefycMaTpuBaTb Pa3inyHble CNocobbl ONPOoBEPXKEHUS
npelanunm, KoTopble, 04HAK0, He MOMYT UCKOYaTLCA N3 cdepbl CyaebHOro KOHTPOSA C TOYKMN 3peHns NxX
COOTBETCTBUS KOHCTUTYLIMOHHBLIM MPUHLMMAM HE3aBUCUMOCTM Cyaa 1 06583aTeNbHOCTU CyaebHbIxX
peLUueHu.

Tak, npuMeHunTeNbHO K cTaTbe 90 YIK Poccninckon Pegepaumn B npeaLllecTBYOWEN pegakLuum, CornacHo
KOTOPOW NMpeanumnanbHoe 3Ha4eHre B yroJIoBHOM CyONpPON3BOACTBE paHee BbIHECEHHOro NPUroBopa No
YrOI0BHOMY Aeny Morfo 6biTb ONpoBEpPrHyTO OpraHaMm yroJoBHOro Cy40nNpon3BOACTBa Mo APYroMy
YrOJIOBHOMY A€y C NOMOLLbI0 UCCNeNYyEMbIX B AAHHOM [lefie NHbIX [10Ka3aTeNbCTB U NOATBEPXKAAEMbIX UMK
obcTtoaTenscTB, KOHCTUTYLMOHHLIN Cya Poccninckon ®epepaunn B OnpegeneHun ot 15 aHesaps 2008 roga
N 193-O-1 npuwen K BbIBOAY, YTO AaHHAA CTaTbs He npeanosaraeT BO3MOXHOCTb MPY paspeLleHnn
YrOJIOBHOMO Aena He NPUHUMaTh BO BHMMaHUe 06CTOATeNbCTBA, YCTAaHOBJIEHHbIE HE OTMEHEHHbIMU
pelleHnaMn apbuTparkKHOro cyia Nno rpaXkAaHCKOMy Aesy, KOTOopble BCTYMNUIN B 3aKOHHYIO CUJTY, MOKa OHU
He OMpPOBEPrHYTbl CTOPOHON 0BBUHEHNSA B Hagnexallen cynebHon npouenype, a BblBOAbl OTHOCMTENLHO
(hakTn4Heckmx ob6CToATENbCTB, KOTOPbIE PACCMOTPEHbI U YCTaHOBJIEHbI B CyAebHbIX akTax apbuTpa>kHoro
CyAa, OCYLLECTBSALWEro rpaXxaaHCkoe Cy4onponM3BoACTBO B COOTBETCTBUM C KOMMETEHLNEN,
onpegneneHHon KoHcTutyunen Poccninckon Pegepaunm n ApbnTpaKHbIM NpoueccyasbHbIM KOLEKCOM
Poccuinckon ®egepalmm, ecav nMu, no CyLlecTsy, NpeapeLlaeTcs BONPOC 0 BUHOBHOCTY NIV HEBMHOBHOCTM
Jivlla B XoZe yroJsioBHOro Cyonpon3BoACTBa, NogJexaT NccnefoBaHuio U OLeHKe B COOTBETCTBMM C
obwmMN NpUHUMNamMun, 3aKpenaeHHbiMK B cTaTbe 49 KoHcTutyumm Poccuinckon ®eaepaumm.

B npouecce peanusauny npueBefeHHON NpaBoBon no3numnmn KoHCTUTYyLMoHHOro Cyaa Poccumnckon
depnepaumm - B Lenax obecnevyeHns NnpaBoBoN onpeaeneHHoOCTU 1 CTabuabHOCTM cyaebHbIX akToB - B
cTaTbio 90 YK Poccuiickon ®Pepepaunm 6bi11m BHECEHBI U3MEHEHUS, B CUSTY KOTOPbIX, B 4HaCTHOCTH,
06CcTOATENbCTBA, YCTAHOB/IEHHbIE BCTYMMBLUMM B 3aKOHHYIO CUY peLLleHneM Cyaa, MPUHATLIM B paMKax
rpa4aHCKoro Cyaonpon3BoACTBa, NPU3HAOTCA CyA0M, MPOKYPOPOM, CllefoBaTeNleM, lo3HaBaTeNeM be3
LOMNOJSIHATENIbHON NMPOBEPKMN. B cucTeMe HopM, NpefyCcMaTPUBAIOLWLMX YCIOBUS 1 MOPSALOK AOKA3bIBaHUS MO
YrOJIOBHbIM feflaM B KOHTEKCTe npeanucaHun ctaten 49 n 118 (4actb 2) KoHcTuTyuumn Poccumnckon
®epepalimm, 1 BO B3aUMOCBSA3M CO cTaTbeln 61 MK Poccuinckon Genepauun n ctatben 69 AlNK Poccminckon
depnepaumm 370 03Ha4YaeT, YTO NPUHATLIE B MOPALKE MPaX4aHCKOro CyONpoM3BOACTBaA 1 BCTYNMBLUNE B
3aKOHHYIO CUly peLleHns CyA0B Mo rpa)AaHCKMM fenaM He MOryT pacCMaTpMBaThbCA Kak npegpellatowmne
BbIBOAbI CyAa NPWU OCYLLECTBIEHUMN YrOJIOBHOIO CYA0NPON3BOLACTBA O TOM, COAEPXKUT NN AesHNe NPU3HaKK
NPECTYNJEHNS, @ TakXe 0 BAHOBHOCTM 06BMHSAEMOr0, KOTOPbIE A0JI>KHbI OCHOBbLIBATHCS Ha BCEN
COBOKYMHOCTW AOKa3aTeNbCTB MO YrOJIOBHOMY Aesly, B TOM YMCJIe Ha HE UCCNIeA0BaHHbIX paHee npu
pa3bupaTenbCTBe rpaXkAaHCKOro Aena AaHHbIX, YKa3blBaloWMX Ha Noaaor uan ganbcugmkaumo
[l0Ka3aTeNbCTB, - TaKOro poAa AoKasaTesbCTBa UCCNedYI0TCA B Npouenypax, yCTaHOBJIEHHbIX YrOJIOBHO-
npoLeccyasibHbIM 3aKOHOM, 1 MOTYT B AajibHENLIEM NOBJIeYb NEPECcMOTp rpaXkAaHCKoro aena.
06cToATENLCTBA haNbCUPMKALMKN OOKA3aTENbCTB KaK YroJIOBHO HAaKa3yeMoro AesHNS He COCTaBNAT
npenMeTa LoKa3blBaHWA MO rpagaHCKoMy aeny. [aHHble hakTnyeckme o6CcToATENbCTBA BLIXOAAT 3a
paMKy 06BbEKTUBHBIX NPeAesIOB 3aKOHHOW CWJibl CyaebHOro peleHuns, BolHECEHHOMO B FPaX4aHCKOM
CyO0MNpon3BOACTBE, 1 COCTABMAT NPeAMET A0Ka3blBaHUS MO yrofoBHOMY Aeny, BO36y>XAeHHOMY Mo
npuv3HakaM COOTBETCTBYIOLLErO NPeCTynAeHNs, NPeayCMOTPEHHOr0 Yros0BHbIM KOAEKCOM POCCMINCKON
denepaumn.

4.1. icxops 13 TOro, YTO YCTaHOBJIEHHbIE (hefepasibHbIM 3aKOHOM MeXaHU3Mbl MPU3HAHUS U ONPOBEPIXKEH NS
npelanunanbHon cubl cyaebHbiXx akToB Nognexat cyaLebHOMY KOHTPOJIO B TOM YUC/E C TOYKM 3peHns nx
COOTBETCTBUSA KOHCTUTYLMOHHBLIM MPUHLMMAM HE3aBUCUMOCTM Cyaa 1 06583aTeNbHOCTU CyaebHbIX peLleHmni
N C y4eTOM KOHCTUTYLIMOHHOIO COAEPXXaHNA nNpaBa Ha cyaebHylo 3almnTy, B Ka4ecTBe eanHoro cnocoba
onpoBepXeHus (NpeocfoneHnsa) NpeanLmm Bo BCex Buaax Cyaonpon3soacTBa OJKEH MPU3HABaThCA
nepecmoTp cyAebHbIX akTOB MO BHOBb OTKPbIBLUMMCS 06CTOATENLCTBAM, K YNCY OCHOBaHWIA KOTOPOro
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OTHOCMUTCA YCTaHOBEHWE MPUTOBOPOM Cy[a COBEPLUEHHbIX MPU PACCMOTPEHNN paHee OKOHYEHHOr 0 Aena
NPecTyniaeHniA NPOTMB NPaBOCYAUS, BKIOYas panbCUUKaLMIO [OKA3aTebCTB.

IMEHHO BO3MOXXHOCTb MPE00NEHNS B TaKNX CNTy4asaX 3aKOHHOW Cubl CyaebHOro akTa NocpeacTBOM ero
nepecmoTpa B NPeayCMOTPEHHbIX 3aKOHOM MnpoLenypax obecneynBaeT UCKOMbIN BaslaHC
0bweoba3aTeNbHON OPMANYECKON CUbl CyLebHOro pewweHns 1 BOSMOXHOCTW MPOBEPKMN €ro 3aKOHHOCTU 1
000CHOBAHHOCTHU, C TeM 4TOObI MpK NOATBEPXXAEHUN CyaebHON OWMOKM NpeanumanbHOCTb AaHHOMo
cynebHoro pelleHns morsa 6biTb NpeofosieHa NyTEM ero OTMeHbI B CNeLnabHO YCTaHOBEHHbIX
npouenypax. Takon NOAX0[ COOTBETCTBYET KaK KOHCTUTYLMOHHBIM NPUHLMNAM OCYLLECTBJIEHNS
npaBoCyamns, Tak U MexxayHaponHbiM oba3aTenscTBam Poccuinckon ®epepaumm no obecneyeHnto 4encTBus
NpvHLUMXNa NPaBOBOW onpeaeeHHOCTW B POCCMINCKON NPaBOBOW CUCTEME,

MocKonbKy B paMkax cynebHon 3awmThl NpaB 1 cBO6OL He NCKYaeTCs 06XaNoBaHNe B CyL PELUEHUN 1
aencteun (bespenctems) nobbix rocyfapCTBEHHbIX OPraHoB, BKAYas cyaebHble, 0TCYyTCTBME
BO3MOXXHOCTMW UCMPaBMTb MOCNeACTBNS OWNB0YHOro cyaebHOoro akTa He CoOrlacyeTcs C yHUBEPCAbHbIM
npasunioM 3PHEKTMBHOr0 BOCCTAHOB/IEHMSA B NpaBax NoCpeACcTBOM MPaBOCy AN, OTBEYAOLLErO
TpeboBaHMAM CpaBen/IMBOCTYN; UHCTUTYLMOHAbHBIE U NMPOLIEAYPHbIE YCI0BMSA MEpPecmMoTpa OLWNB0YHbIX
cynebHbIX akTOB BO BCSIKOM CJlyydae A0/KHbI 0becrneynBaTh Kak CrpaBeiBoOe NpaBoCyane, Tak 1
npoLeccyasbHyto 3eKTUBHOCTb, SIKOHOMMIO B MCMOJIb30BaHNN CPEACTB CyAebHON 3aLunTbl, MCKOYaTb
3aTsArnBaHme unn HeobocHoBaHHoOe BO306HOBNEHNe cyaebHoro pa3brnpaTensCcTBa U TEM CaMbIM -
rapaHTMpPOBaTb NMPaBOBYO ONPeAeNEeHHOCTb, OCHOBAHHYIO Ha NMPU3HAHWN 3aKOHHON CUbl CyaebHbIX
PELLUEHWNI, NX HEOMPOBEPXXUMOCTU (MOCTaHOBAeHNSt KOHCTUTYLMOHHOro Cyna Poccuinckon ®egepaumm oT 2
tepansa 1996 roga N 4-I1, o1 3 cheBpans 1998 roga N 5-M, oT 5 ¢pespans 2007 roga N 2-1 n ap.,
Onpepenexne KoHcTuTyumoHHoro Cyaa Poccuinckon ®enepauum ot 15 aHBaps 2008 roga N 193-0-).

B pa3BuTue npegnucanHmii ctatbh 4 MNpoTokona N 7 K KOHBEHLMN O 3allMTe NpaB YeN0BEKa N OCHOBHbIX
cBobop npoueccyanbHoe 3aKOHOAaTENLCTBO Poccuinckon ®egepauun (MyHKThI 2 1 3 4aCTW BTOPOM CTaTbU
392 I'MK Poccumnckon ®egepauum, NyHKTbl 2 1 3 4acTun 2 cTaTtbh 311 AMNK Poccuinckon ®egepaumm) 0THOCUT
K Y1CJly OCHOBaHMI NepecMoTpa CyAebHbIX akTOB MO BHOBb OTKPbIBLLUMMCS 06CTOATENLCTBAM, B YaCTHOCTH,
3aBeZlOMO NI0)KHbIE NOKa3aHWs CBUOETENS, 3aBeOMO JIO)KHOE 3aKJ/Il04YeHNe 3KCMepTa, 3aBeOMO
HenpaBWJ/IbHbIA NepeBod, MafbCUPUNKALNIO OOKAa3aTeNbCTB, NOBAEKLINE 3a COBOM NPUHATME HE3AKOHHOIO
nnm HeobocHoBaHHOro cyaebHoro akTa, NPeCcTynIeHNs CTOPOH, APYrMX UL, y4acTBYIOLNX B Aene, nx
NpeacTaBuTENen, NPecTynieHns Cyaen, COBEpLUEHHbIE NMPY PaCCMOTPEHUN 1 pa3peLleHn aHHOro aena,
KOTOpble YCTaHOBAEHbI BCTYMUBLUMM B 3aKOHHYIO0 CUJTy MPUrOBOPOM CyAa.

4.2. Kak ciegyeT U3 nNpaBoNpUMEHUTENbHbIX PELLUEHWIA, MPUHATLIX B OTHOLEHWN FPaXKaaH - 3asBUTENEN No
HaCTOsALLEMY OeNy, B rpa)AaHCKOM Cy0NpPon3BOACTBE, A€ OHW BbICTYMNasM B KA4eCTBE OTBETUYUKOB, ObINO
NoATBEPXAEHO NPaBo COBCTBEHHOCTU UCTULbI Ha MMYLLECTBO, MOC/YXXMBLUEE MPeaMeTOM Chopa, Mpu 3TOM
LOCTOBEPHOCTb AOKA3aTeNbCTB, MPEACTABNEHHbIX NCTULEN, @ TakXXe 060CHOBAaHHOCTL 3asBAEHUN
OTBETYMKOB 06 NX NOANI0XKHOCTY CYA0M He MPOBEPS/IUCS.

B Takom cnyyae, no cmbicay ctaTbk 90 YK Poccuinckon ®egepauumn, ons cnegosaTtens n cyaa B
Yro/I0BHOM CyA0NPOM3BOACTBE NPEANLNAIbHO YCTaHOBIEHHBIM ABASETCA DAaKT 3aKOHHOro nepexoa
MMYLLLECTBA - BNpeAb 40 ONPOBEP)KEHNS 3TOr0 haKTa B X04€e NPON3BOACTBaA MO YrO/0BHOMY Aeny,
B030Yy>XAEHHOMY MO NpM3HakKaM albCUMKaLUM NOKa3aTeNbCTB, Ha OCHOBE NPUroBOpPa N0 KOTOPOMY
BMOCAEACTBUM MOXET OblTb ONPOBEPrHYTa 1 ero NpeXHAsA NpaBoBas OLEHKa CYyOM B Fpak4aHCKOM
NpoLecce, a UMEHHO KaK 3aKOHHOIo NpuobpeTeHns npaBa CO6CTBEHHOCTUN; COOTBETCTBEHHO, Cej0BaTENb
He MOXET 1 He oJKeH obpallaTbCsa K BONPOCY, COCTaBASBLUIEMY NPeAMeT A0Ka3blBaHUSA MO rpaXKAaHCKOMY
[eny, - 0 3aKOHHOCTY Nnepexoaa NpaBa COBCTBEHHOCTH, OH OLEHMBAET ANLb HaMYME MPU3HAKOB
hanbcumKaumm ooKa3aTeNbCTB (BKAOYas A0Ka3aTebCTBa, HE paCCMaTpMBaBLUMECS CYOOM MO
rpaka4aHCKOMy Aeny) B CBA3U C BO3OYXAEHMEM YrOJIOBHOIO Aesla N0 AaHHOMY (DaKTYy.

CnepnoBaTenbHO, B Yr0/10BHO-NPaBOBLIX MPOLeAypax NCCAefyeTcs BONPOC, HE BXOAUBLLWIA B NpeaMeT
[0Ka3blBaHMA MO rpa)kgaHCKoOMy eny, - 0 hanbCcudunkaumm 4oka3aTeNbCTB MMEHHO KaK Yr0/0BHO
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HakasyeMoM AesHuW, KOTopas B C/lyvae ee yCTaHOBJIEHUS MOXET ABUTbCS OCHOBaHMEM A4 mepecMoTpa no
BHOBb OTKPbIBLUMMCS 06CTOSATENLCTBAM PELUEHMSA MO rPaXKaaHCKOMY Aeny.

[lo Tex Nop noka B Xo4e YroJIOBHOro npowecca akT anbCcudprkalmm oKa3aTeNbCTB U BUHOBHOCTb LA
B 3TOM MPECTYNJeHUN He ByayT YyCTaHOB/IEHbI HAa OCHOBE HE BbI3bIBalOLNX COMHEHNS 0BCTOATENLCTB,
pelleHne No rpax4aHCKoMy Aesly AOJKHO TOAKOBaThCS B M0JIb3y COBCTBEHHMKA UMYLLLECTBA, MOCKOJIbKY
O4HUM TOJIbKO NpeanosioXeHneM o aibCnUpUKaLnum oKasaTesIbCTB HeNb3A ONPOBEPrHYTb 3aKOHHOCTb
nepexofa npaea cobcTBeHHOCTU. U gaxke noaTBepXAeHUSA hakTa panbCuduKaLmm 4oKa3aTe bCTB MOXET
OKa3aTbCA HeZOCTaTOYHO 419 MepecMoTpa pelleHns no rpaxx4aHCKoMy aeny, ecnv gpyrue
YCTaHOBJIEHHbIE B FPa)aHCKOM MNpPOLIeCCe AaHHble NO3BOJIAT NPU3HaTb Nepexon npasa CoO6CTBEHHOCTM
3aKOHHbIM HECMOTPSA Ha (PaKT hanbCudurKaLnu.

CnepoBaTenbHo, cTaTbs 90 YINK Poccuiickon ®efepaumm He MOXKET pacCMaTPUBaTLCA Kak
NpenaTCTBYIOLLAA pacciiefoBaHUio Noanora, paascndukaumm 4okasaTenbCTB UK APYroro npecTynieHns
NPOTMB NPaBOCY NS, COBEPLUEHHOr0 KEM-TMB0 M3 y4aCTHUKOB NpoLecca (Cyabei, CTOPOHON, CBMAETENEM U
Ap.), N, COOTBETCTBEHHO, MPUBJIEYEHWNIO K YFONOBHOW OTBETCTBEHHOCTM NUL, YHaCTBYOLWMNX B FPaXKAaHCKOM
Aene, 3a COBepLUEHHbIE UMW NPECTYMIEHNS, CBA3aHHbIE C €r0 PAaCCMOTPEHMEM U pa3peLLeHNEM,
Mpu3HaHWe 3a BCTYMWBLUUM B 3aKOHHYIO CUy CyAebHbIM aKTOM, MPUHATHIM B MOPSAKE rPaXKAaHCKoro
Cy40MNpOn3BOACTBA, MPEOANLIMANLHOM0 3HAYEHNS NPU PACCMOTPEHUN YrOJIOBHOMO Aesla He MOXeT
npenaTCcTBOBaTb MPaBMALHOMY U CBOEBPEMEHHOMY OCYLLECTBJIEHNIO MPaBOCYANS MO Yrof0BHbIM Aeflam
ncxoasa ns TpebosaHnii KoHcTuTyuumn Poccuinckon ®epepaumm, B TOM YACSe NPUHLMUNG MPE3yMMLNN
HEBUHOBHOCTU NnLa, 06BUHAEMOr0 B COBEPLLUEHUN NPECTYMNAEHNS, KOTOPas MOXXeT BbiTb ONpOBEprHyTa
TOJIbKO MOCPeACcTBOM Mpoueayp, NpeayCMOTPEHHbIX YroJIOBHO-MPOLIECCYasibHbIM 3aKOHOM, U TOJIbKO B
paMKax yrosoBHOro Cyaonpon3BoAcTBa (cTaThd 49 n cTaTbs 118, 4acTb 2, KoHCTUTYUMn Poccuninckoim
depnepauunn).

OnpoBep)xeHne e npeauunn cyaebHoro akTa, NPUHATOrO B MOPSAAKE rpaXkAaHCKOro Cy4onpon3BoAcCTBa,
Ha OCHOBaAHWW OLHOIO NIMWb Hecornacus cnegosaTens (Mam cyaa), ocyLecTBAAOLWEro NPon3BOACTBO MO
Yron0BHOMY Aeny, C BbIBOAAMU AaHHOro cyaebHoro akTa (Kak 3TO MMesIo MeCcTo B COOTBETCTBUM CO
ctaTben 90 YK Poccuinckon ®egepaunm B NpexXHeNn pefakumm), no3sonnio bl npeosoneBaTb 3aKOHHYIO
cuny cyaebHoro pelleHuns B HapyLeHNe KOHCTUTYLMOHHOIO NMpUHLUMNAa Npe3yMnLUnumn HEBUHOBHOCTU 1
CBSI3aHHbIX C 3TUM 0COBEHHOCTEN AO0Ka3blBaHWNS B YroJIOBHOM MpoLecce, UTHOPUPOBaThL BbiTEKAOLWME N3
npeloanunm 060CHOBaHHbIE COMHEHNS B BUHOBHOCTM ANLa (€CNN peLleHne No rpaXk4aHCKOMY ey roBopuT
B NM0J1b3y €ro HEBMHOBHOCTMW).

OTKa3 gosHaBaTensd, CiefoBaTeNs Uan NPoKypopa, OCyLLeCTBAALWMX YroJ0BHOE CYA0MNPOM3BOACTBO, OT
NPU3HaHNA OENCTBMA NPEANLNANLHOCTM KaK CBOMNCTBA 3aKOHHOW CUJbl CyaeBHOro pelueHuns, NnpMHAToro B
nopsakKe rpa)aaHCcKoro Cyaonpon3BoACcTBa, 03Ha4van bbl Takxxe, Mo CMbIC/Ty MPaBOBON NMO3ULIAN,
n3noxxeHHon B MocTtaHoBneHUN KoHCTUTyumnoHHoro Cyaa Poccunckon ®egepauum ot 17 mapta 2009 roga
N 5-M, npeogoneHmne BCTYNUBLUNX B 3aKOHHYIO Cuy cyaebHbIX peleHnin agMUHNCTPATUBHBIMIU OpraHaMmi,
4YTO HE COOTBETCTBYET CaMOM NpUpoe NpPaBoCyans, KOTOPOE OCYLLECTBAAETCS TONbKO CYAO0M, U
KOHCTUTYLMOHHbLIM NMPUHLMNAM CaMOCTOSTENbHOCTY CyaebHON BNacTW U HE3aBUCUMOCTHY CyAa.

4.3. Taknm obpa3om, nonoxxenmsa ctatbu 90 YMK Poccuinckon ®epepaumm, npegycMaTpuBaloLme, 4To
006CTOATENBCTBA, YCTAHOB/IEHHbIE BCTYMMBLLMM B 3aKOHHYIO CUY peLleHneM Cyaa, NMPUHATLIM B paMKax
rpakAaHCKOro CyAonpon3BoACTBa, MPU3HAOTCSA CyA0M, MPOKYPOPOM, C/iefoBaTeneM, Lo3HaBaTenem be3
LONOSIHUTESNIbHON MPOBEPKMU, - B X KOHCTUTYLMOHHO-NPaBOBOM CMbICJIE, BbIABIEHHOM KOHCTUTYLMOHHbIM
Cynom Poccunckon ®epnepaumm B HacTosweM MoCTaHOBIEHUN, - HE NPOTMBOPEYaT KOHCTUTYLMK
Poccninckon degepaunn.

5. OueHunBas B NpoLecce KOHCTUTYLMOHHOIO Cy40NpPOn3BOACTBa Kak ByKBaJIbHbIN CMbIC/ NPOBEPSEMONA
HOPMbI, TaK 1 CMbICJ/1, MpUAABAEMbIN el 0OPULMANIBHBIM U MHLIM TOJIKOBaHWEM (B TOM YUC/1e TOJIKOBaHWEM B
KOHKPETHOM [efie) UK CNOXMBLLENCA NPaBONPUMEHNTENBHON NPAKTUKOM, @ TakXe MCcxons 13 ee Mecta B
CMCTeMe HopM, Kak Toro TpebyeT YacTb BTOpas cTaTbh 74 ®efepanbHOro KOHCTUTYLIMOHHOMO 3akoHa "0
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KoHcTuTyumnoHHom Cypne Poccuiickon ®epepaumn”, KoHCcTutyumoHHbin Cya Poccuinckon ®egepaumm
NPU3HaeT HOPMY KOHCTUTYLMOHHON (cooTBeTCTBYOWEeNn KOHCTUTYUMK Poccninckon ®egepauunm) nnm
HEKOHCTUTYLMOHHON (He cooTBETCTBYIOLWEN KoHCTUTYuun Poccunckon ®egepauimmn) n TeM CaMbiM
BbISIBJIIET €€ KOHCTUTYLIMOHHbBIN MW HEKOHCTUTYLMOHHBIA CMbICA, YTO HAaXOAUT OTPaXkeHne B
hopMyINPOBKE PE30IOTUBHOM YaCTW peLleHns (MPUMEHNTENbHO K pPeLlEHWIO, BbIHECEHHOMY MO UTOram
paccMOTpeHus anobbl rpakaHnHa, B COOTBETCTBUM C YaCTblo NepBor cTaTbk 100 naHHOro
denepanbHOro KOHCTUTYLIMOHHOMO 3aKOHa - O MPU3HaHUK 3aKoHa b0 o0TAEeNbHbIX €ro NON0XKEHUI
cooTBeTCTBYOWMMN KOHCTUTYUMK Poccuinckon ®egepauum (MyHKT 1) nam He COOTBETCTBYOLWLMMU
KoHCTuTyummn Poccninckon depepaumm (MyHKTbI 2 1 3).

BmecTe ¢ TeM, ecnin cyp obLien opucanKkunmM, apbuTpaxKHbin cyn, NPUMEHNB HOPMY B KOHKPETHOM Aene,
Aan en NCToNKoBaHue, He cooTBeTCcTBYoWee KoHCTuTyumm Poccminckon ®epepauunm, T. e. npuaan en
HEKOHCTUTYLMOHHBIN CMbICA, B pe3y/bTaTe 4yero 6bl/in HapylweHbl KOHCTUTYLMOHHbIE NpaBa FpaXaaHWHa,
KoHCcTuTyumoHHbin Cya Poccminckon ®egepaumm, nNposBass pasyMHY CAEPXXaHHOCTb, NpeaonpeaenseMmyio
€ro KOHCTUTYLMOHHbIMM NMPaBOMOYNSAMMN U MECTOM B CUCTEME pa3fesfieHUs BNacTen, BNPaBe, Kak 3To
cnepyet n3 ctaten 10, 118 n 125 KoHcTutyummn Poccuinckon ®enepauun n ctaten 3, 36, 74, 75, 86, 96, 97
1n 100 ®epepanbHOro KOHCTUTYLUOHHOIO 3akoHa "O KoHcTuTyunoHHoM Cyne Poccuinckon depepauun”, -
He yaansas camy ocrnapvBaeMyto 3asBUTENIEM HOPMY U3 MPaBOBON CUCTEMbI, MOCKOJIbKY 3TO MOXET
CYLLeCTBEHHO MNOBANATb Ha €e (hYHKLMOHMPOBaHME B LIeJIOM 1 CO34aTb TPYLHOCTW B NPaBOMNPUMEHEHNN, B
YaCTHOCTK 06yCNOBNEHHbIE BO3HWKHOBEHMEM B TaKOM Ciydae npobena B MpaBOBOM peryanpoBaHuu, -
YyCTPaHNTb HEONPeAEeNeHHOCTb B MHTEpNpeTauny AaHHON HOPMbI C TOYKM 3peHNS ee COOTBETCTBUSA
KoHCTUTYyLMK Poccuinckon denepaumu, Npu3Has He NpoTrBopeYallen KoHCTUTyumnn Poccninckonm
defepalmmn B BbIABAEHHOM B pe3ybTaTe KOHCTUTYLMOHHOIO CYA0MNPOM3BOACTBA KOHCTUTYLMOHHO-
NpaBOBOM CMbICJIE U, C/lef0BaTesbHO, ONPeAennB KOHCTUTYLIMOHHbIE YCI0BUA ee LENCTBUSA U NMPUMEHEHUS,
3a NpeaenaMm KOTOpbIX HOPMa YyTpaYynBaeT CBOK KOHCTUTYLIMOHHOCTb.

Kpuanyeckon cunon pewerHns KoHcTnTyumoHHoro Cyaa Poccuinckon ®degepaumnm, B KOTOPOM BbISIBASIETCA
KOHCTUTYLMOHHO-NPABOBOM CMbIC/T HOPMbI U TEM CaMbIM YCTPaHAETCA HEOMNPeAeSIEHHOCTb B ee
NHTepnpeTaLmm C TOYKMN 3peHns cooTBeTcTBUA KoHCTUTYuLmn Poccniickon Pegepaunn, obycnosamsaeTcs
HEBO3MOXXHOCTb NMPUMEHEHUS faHHON HOPMbI (@ 3HAYUT, MpeKpaLleHne AenCTBUs) B Nlobom apyrom
NCTO/IKOBAHUN, PAaCcX0AALLEMCS C €€ KOHCTUTYLMOHHO-NPaBOBbLIM CMbIC/IOM, BbISBAEHHbIM
KoHCcTuTyumoHHbiM Cyaom Poccuinckon ®egepauun. MHoe - B HapylueHne ctaTtbn 125 (Yactu 4 n 6)
KoHCcTuTyummn Poccuiickon degepaunn 1 4acTu TpeTbeln cTaTbn 79 PefepanbHOro KOHCTUTYLIMOHHOIO
3akoHa "O KoHcTtutyumoHHoMm Cyne Poccuinckon ®egepaummn” - 03Ha4ano 6bl BO3MOXHOCTb MPUMEHEHMS
HOPMbI B MPEXXHEM ee NMOHUMaHWK, He COOTBeTCTBYoWEM KOHCTUTYuUMK Poccuiickon Peagepaunn u,
cnefoBaTeNibHO, BAEKYLLEM HapyLleHNe KOHCTUTYLMOHHbIX MPaB rpa)aaH, B TOM YMCie 3adaBuTens.

B cnny aToro pelweHme KoHcTuTyumoHHoro Cyaa Poccuinckon ®egepauum, KOTOPLIM BbiSBASETCA
KOHCTUTYLMOHHO-NPaBOBOM CMbIC/T HOPMbI U NCKOYaeTCs filoboe NHoe ee NCTONKOBaAHME N MPUMEHEHNE
KaK He cooTBeTCcTBYyloWee KOHCTUTYumum Poccunckon ®epepaunm n, CnegoBaTeslbHO, Hapyllaloulee
KOHCTUTYLMOHHbIE NpaBa rpakaaH, UMeeT IopuanYecKmne nocnencTBus, NpefyCcMOTPEHHbIE NYHKTaMn 2 1 3
YyacTn nepeon ctaTbn 100 PepepasbHOr0 KOHCTUTYLMOHHOMO 3aKoHa "O KOHCTMTyuUMOHHOM Cyne
Poccuinckon ®degepaumn”, rapaHTUPYOLWEN NepecMoTp Aesa 3a9BUTENS KOMMETEHTHLIM OpraHoM B
o0bbl4HOM Mopsake (mocTaHoBneHNs KoHCcTuTyumnoHHoro Cyaa Poccuinckon ®epepaumm ot 21 aHBaps 2010
roga N 1-M v ot 26 depana 2010 roga N 4-I1, OnpeneneHne KoHcTuTyumnoHHoro Cyaa Poccuinckonm
®epepaumm ot 11 Hosbpsa 2008 roga N 556-0-P).

KoHCcTuTyumoHHbin Cya Poccuinckon ®egepaumm HEOAHOKPATHO NOAYEPKIMBAJ, YTO MPaBONPUMEHUTEbHbIE
peLleHns, OCHOBaHHbIE Ha aKTe, KOTOPOMY B XO[€e MPUMEHEHNS MO KOHKPETHOMY Aeny cyn obuien
IOPUCANKLAM MK apbuTpaKHbIA Cya Npuaan He cooTBeTCTBYloWee KoHCTUTYLmn Poccniickon depepaunm
NCTO/IKOBaHME, T. €. pacxoasaLeecs C ero KOHCTUTYLMOHHO-NPaBOBbLIM CMbIC/IOM, BINOC/AeACTBUN
BbISIBJIEHHbIM KOHCTUTYLUMOHHBbIM Cyaom Poccuinckon ®epepalmm, nognexat nepecMoTpy B COOTBETCTBUM C
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npasoBon no3uunenn KoHcTuTyumoHHoro Cyaa Poccninckon ®degepaunm B yCTaHOBJIEHHOM 3aKOHOM
nopsgke. OTKa3blBas B TaKOM NepPecMoTpe, Cyabl 06Len opucankumm n apbuTpakHble Ccyabl akTUYecKn
HacTanBasam Bbl Ha NCTONKOBAHWUW aKTa, MPMAAlOLLEM eMy APYION CMbIC/, HEXXENN BbISBAEHHbIV B
pe3ynbTaTe NPOBEPKN B KOHCTUTYLIMOHHOM CYAOMNPOMN3BOACTBE, T. €. HE COOTBETCTBYIOLWMI KOHCTUTY LUK
Poccuinckon ®egepaumm, 1 TEM CaMbiM Npeofonesanu bbl OPUANYECKYIO CUTY PELLUEHUS
KoHcTuTtyumoHHoro Cyaa Poccunckon ®enepaunm, 4ero oHM cornacHo ctatesam 118, 125, 126, 127 n 128
KoHcTuTyumm Poccuiickon depepaunn genaTtb He Bnpase (MocTaHoBneHMe oT 25 sHBapsa 2001 roga N 1-M,
onpenenenunsa ot 6 espana 2003 roga N 34-0, o1 5 cheBpans 2004 roga N 78-0, oT 27 mas 2004 roga N
211-0, o1 9 nona 2004 rona N 242-0, o1 1 Hoabpsa 2007 roga N 827-0O-M n ap.).

Micxos 13 M310XKEHHOro U PyKOBOACTBYSCh CTaTbeln 6, YacTbio BTOPOMW CcTaTbm 71, cTaThaMu 72, 74, 75, 78,
79 n 100 ®enepaibHOr0 KOHCTUTYLMOHHOMO 3akoHa "O KoHcTuTyumnoHHoMm Cyge Poccninckon degepaunn”,
KoHCTUTyumMOoHHbIN Cya Poccuinckonn depepaunmn

MOCTAHOBMWIJ

1. Mpu3HaTb nonoxeHusa ctatom 90 YK Poccunckon ®enepaumm He npoTrueopeYalLnMy KoHCTUTyuun
Poccuinckon ®egepalmm B TOM Mepe, B KAaKOW Mo CBOEMY KOHCTUTYLIMOHHO-MPABOBOMY CMbICJTY B CUCTEME
[LEeNCTBYIOLLEr0 MPaBOBOro PeryMpoBaHns 3T NOJIOXKEHNSA 03HAYaloT, YTO:

nmerLWMnN NpenguLmanbHoe 3HadYeHne ons cyfa, NpoKypopa, ciegosaTens, f03HaBaTeNa no
HaxoAAWeMyCst B MX MPOM3BOACTBE YrOJIOBHOMY ey ABAAOTCS haKTU4eCkne obCToATeNbCTBa,
YCTaHOBJ/IEHHbIE BCTYMMBLUMM B 3aKOHHYIO Cuy CyaebHbIM aKTOM, pa3peLunBLLIMM 4en0 Mo CYLeCcTBY B
Nnopsiike rpaKJaHCKoro cyonpon3BoAcTBa, T. €. Korga B YroJIOBHOM CyLOMNPOM3BOLCTBE pacCMaTpMBaeTCs
BOMPOC 0 NpaBax U 0653aHHOCTAX TOro NnLa, NPaBOBOE MOMIOXKEHNE KOTOPOr0 yXXe ONpefeseHo paHee
BbIHECEHHbIM CyAebHbIM aKTOM;

thakTU4eckune 06CTOATENbCTBA, YCTAHOBEHHbIE BCTYMUBLLMM B 3aKOHHYI0 CUJTY CyAebHbIM aKToM,
pa3peLumBLIMM Ae/0 NO CYLeCcTBY B MOPAAKE rPpaXx4aHCKOro Cyaonpon3BoACTBa, caMum no cebe He
npeaonpeaensoT BbIBOALI Cy[a O BUHOBHOCTY 0OBMHAEMOro Mo YyroJIOBHOMY ey, KOTopas
yCTaHaB/AMBAETCA Ha OCHOBE BCEN COBOKYMHOCTM AOKa3aTeNbCTB, BK/OYAsA HE UCCIe0BaHHbIe Mpu
pa3bupaTenbCTBe rpa)kAaHCKoro gena AoKasaTenbCTBa, NoAfexallne pacCMOTPEHMIO B YCTAHOBEHHbIX
YrOJI0BHO-MpPOLEeCCYyalibHbIM 3aKOHOM MNpoLeaypax, 4To B AaJIbHENLIEM MOXKET MOBJIEYb NEPECMOTP
rpakAaHCKOro aena rno BHOBb OTKPbIBLUMMCS 06CTOATENbCTBAM;

NpU3HaHWe Npu pacCMOTPEHNM YrOJIOBHOrO fesia NpeoanumnaibHoOro 3HavyeHus hakTuyecknx
06CTOATENLCTB, YCTAaHOBEHHbIX BCTYMUBLUMM B 3aKOHHYIO CMy CyaebHbIM akTOM, pa3peLwunBLLIMM 4eso No
CYLLeCTBY B MOpPALKe rpa4aHCKoro CyLonpon3BoACTBa, He MOXeT MPendaTCTBOBATb PAaCCMOTPEHUIO
YroJIOBHOrO Aiela Ha OCHOBE MpUHLMMNa NPe3yMnLun HEBUHOBHOCTY NnLa, 0OBUHSAEMOro B COBEPLLEHNN
NpecTyniaeHns, KoTopas MoXXeT BbiTb ONPOBEPrHyTa TOJIbKO NOCPEACTBOM Mpoueayp, NpeayCMOTPEHHbIX
YroJIOBHO-MpPOLEeCcCyalsibHbIM 3aKOHOM, Y TOJIbKO B paMKax Yro/l0BHOIo Cy4ornpon3BoACTBa;

hakTnyeckme 06CTOATENLCTBA, HE ABMABLUMECS OCHOBAHMEM O/15 pa3pelleHmns Aefla no CyLwecTBy B
NopsiiKe rpaK4aHCKoro Cyonpon3BoACcTBa, NPU HalMYMM B HAX NPU3HAKOB COCTaBa NPeCcTynJieHns
NPOTMB NPaBoOCyAUs NoasexaT NPOBepPKe Ha BCEX CTafAMSAX YrON0BHOMO Cy40NpPoOn3BOACTBa, BKJIOYas
B03byXXAeHune 1 paccnefoBaHne yroaoBHOrO Aena, B TOM Yuc/ie Ha OCHOBE A0Ka3aTeNbCTB, He
NCcCnenoBaHHbIX paHee CyloM B Fpa)AaHCKOM U apbuTpakHOM npouecce.

2. KOHCTUTYLMOHHO-NPaBOBON CMbIC/ MosioXkeHmin cTaTbk 90 YMK Poccuiickon depepauni, BbiiBAEHHLIN B
HacTosiweM lNocTaHOBNEHNUN, ABNSETCS 06Leoba3aTeNbHbIM U UCKIOYAET Nt060E NHOE X NCTONKOBAHME B
NpPaBoOMPUMEHNTENBHON MPaKTUKe.

3. MpaBonpuMeHUTENbHbIE peLleHns No aeny rpa)kaaH BnaceHko Bepobl IMuUTpueBHbl 1 BnaceHko Eropa
AnekcaHApoBMYa, MPUHATBIE HA OCHOBAHUK NonoxeHuin ctaten 90 YIK Poccnnckon degepaumn B
NCTOJIKOBAHUM, pacxoasLemMcs ¢ UX KOHCTUTYLMOHHO-MPaBOBLIM CMbIC/IOM, BbISIBJIEHHbIM B HAaCTOALLEM
locTaHoBJsIEHMM, MOANIEXAT NEPeCcMOTPY B YCTAHOBJIEHHOM NoOpsAOKe.

4. HacTosuee MNocTaHOBIEHNE OKOHYATESIbHO, HE NOoANeXUT 06>XKanoBaHWIo, BCTYNaeT B CUY HEMEOJIEHHO
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nocJie NPoBO3rnalleHns, AencTByeT HENOCPEACTBEHHO U He TpebyeT NOATBEPXXAEHUS APYrUMU OpraHamu
N 0OSHKHOCTHLIMU L aMM.

5. HacToswee MocTaHOBAEHME MOAIEXUT HE3aMEIMTENbHOMY 0NyBAnKoBaHMIO B "POCCMINCKONM raseTe" n
"CobpaHunm 3akoHomaTenbCcTBa Poccuinckon ®epepaummn”. NMoctaHoBAeHNE A0KHO BbITh ONy6ANKOBAHO
Takxe B "BecTHnke KoHCTMTyumoHHoro Cyaa Poccuinckon ®egepauun”.

KOHCTUTYuUMOHHBIN Cya

Poccuiickon ®epepaumu

N 30-MN
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