Mo peny o npoBepKe KOHCTUTYLLMOHHOCTHU NMOJIOXKEHUHN cTaTen 38
M 125 YronoBHO-npoueccyasibHOro Kogekca Poccunckon
depnepauum B CBA3M C XXKanobdbou rpaxaaHmHa B.B.YeHckoro

MocTtaHoBneHme - Ne 30-M - 07 21.11.2017 - KoHCcTUTYUMOHHbIA Cya Poccuinckon ®epepaumm - encteyeT 6e3
N3MEeHeHnNn

VimeHeMm Poccuiickon ®epepaumm

NMOCTAHOBJIEHUE

KOHCTUTYLIMOHHOI O CYZIA POCCUICKOW ®EEPALLAN

no feny 0 NPOBEPKE KOHCTUTYLIMOHHOCTU NOM0XKEHU CTaTen 38

n 125 YronoBHO-NpoLeccyaabHOro kogekca Poccuinckonm

depepaumm B CBA3M € XKanobon rpaxnaHnHa B.B.YeHckoro

ropog CaHkT-MNMeTepbypr 21 Hosbps 2017 roga

KOHCTUTYLMOHHBIN Cya Poccuinckon ®epepaunn B coctase lMpeacepatens B.[.3opbkuHa, cynen
K.B.ApaHoBckoro, A.W.bonuosa, H.C.boHaaps, I.A.lFagxuneBa, H0.M.[laHnnosa, J1.M.)Kapkosow,
C.M.Ka3zaHuesa, C.[.KHsA3eBa, A.H.KokoToBa, J1.0.KpacaB4ukosow, C.lN.MaBpuHa, H.B.MenbH1KOBa,
H0.0.PyakunHa, 0.C.XoxpsikoBol, B.I.flpocnaBueBa,

PYKOBOACTBYACh CTaTben 125 (YacTb 4) KoHcTuTyumn Poccninckon ®degepaumm, MyHKTOM 3 4acTu NepBon,
YaCTAMN TPETbEN N YETBEPTON CTaTbM 3, YaCTbio NepBON CcTaTbmn 21, cTaTbsamu 36, 47-1, 74, 86, 96, 97 n 99
defiepaNbHOM0 KOHCTUTYLIMOHHOMO 3aKoHa "O KoHcTuTyumnoHHoM Cyae Poccuinckon ®depepauun”,
paccMoTpen B 3acefaHun 6e3 NpoBefeHNs CyLIaHNA 4e0 0 MPOBEPKE KOHCTUTYLMOHHOCTY MONOXEHNI
cTaTen 38 n 125 YMK Poccuinckon depepaumu.

MoBOAOM K pacCMOTPEHUIO Aena SBuack Xanoba rpaxaaHnHa B.B.YeHckoro. OcHoBaHMeM K
PacCMOTPEHNIO AeNa fBMUAaCb 06HapyXMBLUAACAa HeONPeAEeNeHHOCTb B BOMPOCE O TOM, COOTBETCTBYIOT K
KoHCTuTyummn Poccuinckon depepaumm ocnapnBaeMblie 3a9BUTESIEM 3aKOHOMOI0XKEHUS.

3acnywaBs coobuieHne cyabn-goknagyvka H.B.MenbH1KoBa, nccnenoBaB NpefCTaBeHHbIE JOKYMEHTbI U
nHble MaTepuansl, KoHCTUTYLMOHHBLIN Cya Poccuinckon ®epepaumu

YyCTaHOBMUI:

1. CtaTbs 38 YIK Poccuinckon ®epepalimm onpefenseT NpaBoBoM CTaTyC U NOJIHOMOYMS CefoBaTeNs Kak
y4YaCTHMKa YroJI0BHOIO CyA0MNpPON3BOACTBa CO CTOPOHbI 06BNHEHUS. CyaebHbIN MOpsSA0K PaCCMOTPEHNS
»kanob Ha ero nencTena (besnencTeme) n pelleHns, KoTopble CNOCOOHbLI MPUYMHUTDL yiepb
KOHCTUTYLIMOHHBLIM NpaBaM 1 ceobofam nnbo 3aTpyaHUTL LOCTYN rpaXKfaH K NpaBoCyauio,
perfnaMeHTMpoBaH cTaTben 125 gaHHoro Kogekca.

Ocnapu1BaLWNA KOHCTUTYLUOHHOCTb YKa3aHHbIX 3aKOHOMOJIOXKEHWIN FpaXkaaHuH B.B.YeHCKu 6bin
3aJlep>XaH Mo NoAo03pEHNIO B COBEPLLEHNM NPECTYMNJIEHNS B PpaMKaX YroJI0BHOrO AefNa, BO30yXAEeHHOro no
(haKTy LOPOXKHO-TPAHCMOPTHOrO NPOUCLUECTBMSA, MOBJIEKLLEr0 CMepTh Yes10BeKa, 1 NMoMeLLEH B U30ATOp
BPEMEHHOro cofiep>xaHus, rge Haxoguncs ¢ 29 mioHa 2015 roga no 1 viona 2015 roga; npu 3Tom
Npou3BeeHbl OCMOTP U BblEMKA MPUHaAeXallero eMy aBToMobuns, Mpu3HaHHOro BNOCNeACTBUM
BELLEeCTBEHHbIM [lOKa3aTebCTBOM. B fanbHenweM no JaHHOMY YrofI0BHOMY Aesny npoBefeHbl cyaebHbie
3KCMNepTU3bl C NCCNef0BaHNEM N3BATOrO0 TPAHCMOPTHOIrO CPeACTBa, €ro OCMOTPbI, CNeACTBEHHbIN
IKCnepuMeHT, a B.B.YeHCKuin fonpoLleH B kKa4yecTBe CBUAETENS, OAHAKO NOCTaHOB/IEHUE O NpeKpaLleHmnm
€ro yroJIoBHOro npecnaefoBaHUst He BEIHOCMIOCL N aBTOMOBMAbL eMy BO3BpaLLeH He Obis. B
YyOOBNETBOPEHUN XKXe X0A4aTalCTBa O MPUBNEYEHMN ero B KayecTBe 06BrHAeMoro mbo o npekpaLleHnn B
OTHOLLEHUW Hero yroJIoBHOro npecsiiefoBaHns U 0 Bo3BpaTe aBToMobunsa 6bi10 0TKa3aHo clefoBaTesneM u
pyKoBOAWTENEM CIeACTBEHHOrO OpraHa.

B.B.YeHckuin obpaTunca B panoHHbIN CyA B nopsake ctaTbyn 125 YK Poccuinckon depepauun ¢ xanobon, B
KOTOPOW NMpOCKUa NPpU3HaTb HE3aKOHHbIMU AeNcTBUS (6e3aencTBINE) Ha3BaHHbIX AO/MKHOCTHbLIX N,
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CBfi3aHHble C 0TKA30M B BbIHECEHMMW NOCTAHOBIEHNA O NPEKpPaLLEHUN ero yrosoBHOro npecnefoBaHna u B
pa3bACHEHUN eMy NpaBa Ha peabunnTaumio, @ TakXKe B BO3BPaTE N3bATOr0 TPAHCMOPTHOIO CPeLCTBa.
MocTtaHoBneHueM cyabn oT 20 uions 2016 roga, octaBneHHbIM 28 ceHTAbps 2016 roga cyaom
anennsaUnoHHON UHCTaHU MK 6e3 n3mMeHeHuns, asioba yo0BNeTBOPEHA YaCTMYHO: ENCTBUS ClefoBaTeNs,
CBSi3aHHblE C OTKA30M B BO3BpaTe aBTOMOBUASA, NPU3HAHbI HE3AKOHHbLIMUN C BO3/10)KEHMEM 00683aHHOCTH
YCTPaHUTb AOMNYLLEHHbIE HAapyLleHWs. B 0CTaNbHOM YaCTy NpOM3BOACTBO MO 06paLleHNI0 MPeKpPaLLEeHo,
MOCKOJIbKY, KaK yKa3aHo B cyaebHom pelweHnun, B.B.YeHCKMI, NO CMbIC/y 3as1BJIEHHOrO UM TpeboBaHuMS,
nocTaBuWA Nepes CyAoM BOMPOC O BO3JI0OXKEHUM Ha C/lefoBaTens 0653aHHOCTM COBEPLUNTL KOHKPETHOE
npoLeccyasibHoe AencTBre, 4To nNpoTusopednT ctaTbe 38 YIK Poccuinckon ®epepaLim, COriacHo KOTOPOK
cnepoBaTesb, MOMMMO NPOYEro, ynoJHOMOYEH CaMOCTOSATE/IbHO HaNpPaBAATb X0 pacC/ief0BaHuS,
NPVHMMaTb peLleHns 0 MPON3BOACTBE CIEACTBEHHbLIX U MHbIX MPOLEeCCYanbHbIX 4ENCTBUNA.

HapyleHne ocnaprBaemMbiMi 3aKOHOMOI0XKEHNAMI CBOUX NPaB, FapaHTUPOBaHHbIX CTaTbsAMM 46 (4acTn 1 1
2), 49, 52 n 53 KoHcTTYyuum Poccunckon depepaunn, 3asBUTENb yCMAaTPMBAET B TOM, HYTO OHMU,
OrpaHnYMBas rpakaaHnHa B BO3MOXXHOCTU 06paTUTLCS 3a cyaebHon npoBepkon He0bXoAUMOCTY NPUHATMA
B OTHOLLEHWN HEero NpoLeccyanbHOro peLleHns o NpeKkpaLweHn nam o NPoLOIKEHUN YrO0BHOIO
npecsiefoBaHUs, TEM CaMbIM JINLLAIOT €ro B AajibHenleM npaBa Ha peabunmTtauuio.

CooTBETCTBEHHO, C y4eToM TpeboBaHu cTaTen 36, 74, 96 n 97 GefnepaibHOMrO KOHCTUTYLIMOHHOMO 3aKOHa
"0 KoHcTuTyumoHHoMm Cyae Poccunckon ®epepaunn', nonoxeHmsa ctaten 38 n 125 YINK Poccninckon
depfepauunm ABNAOTCA NpeaMeToM paccMoTpeHns KoHcTutyumorHoro Cyaa Poccuiickon ®epepaumm no
HacToALWeMY Aeny NOCTOJIbKY, MOCKOJIbKY Ha UX OCHOBaHWW pellaeTcs BOnpoc o cyaebHon nposepke
nencTeun (besnencTems) cnenoBaTens, CBA3aHHbIX C onpedesieHneM NpoLeccyanbHoro ctatyca amua,
KoTopoe, Byayyn ocBoBOXAEHO U3-MOJ CTPaXKM MOC/e 3aflepXXaHuns No No403PEHNI0 B COBEPLUEHNN
npecTyniaeHns Ha ocHoBaHuUN cTaTen 91 n 92 gaHHoro Kogekca, ONPalUMBAETCS B KaYeCTBe CBUAETENS O
Tex e cobbITMAX U N0 TOMY Xe yrofoBHOMY Aesny 6e3 BbIHECEHNS NPOLLEeCCYalbHOro peLleHmns o
npeKpaLleHny ero yroJioBHOro npeciefoBaHus.

2. KoHcTuTyuma Poccuinckon ®epepaumm NpoBo3riallaeT YeoBeKa, ero npaea v ceoboabl BbiCLLIEN
LEHHOCTbLIO 1 BO3/1araeT Ha POCCMI0 Kak AeMOKpaTMYeCcKoe NpaBoBoe rocyapCcTBO, B KOTOPOM OXpaHAeTCs
LOCTOVMHCTBO JIMYHOCTY, 0643aHHOCTbL MpU3HaBaTb, cobnoaaTh 1 3alMLLaTh NpaBa U cBo6OALI YeN0BEKA U
rpakaaHuHa, B TOM 4MCJIe NMPaBO Ka)kA0ro Ha 3alinTy CBOEN 4ecTn 1 obporo NMeHu, 1 B 3TUX Lensax, a
TakXe ans obecneyeHns UHbIX KOHCTUTYLIMOHHBIX LEHHOCTEN, BK/OYas 3aKOHHOCTb M NMPaBOMOPSAOK,
3aKkpennseT TpeboBaHMe 3aKOHOAATENLHOMO ONpefeneHns YyronoBHO-NPABOBLIX 3anNpeToB 06LLeCcTBEHHO
onacHbIX AeSHWI U HaKa3aHWA 3a UX HapyLlleHne, a B Cy4asnX, KOraa AaHHble LEeHHOCTW CTaHOBATCA
00BEKTOM NPECTYMNHOr0 NocsAraTeNbCTBa, - OCYLECTBIEHNSA YrOJIOBHOIO Npec/eloBaHNa N,
NPecTynNMBLUMX 3aKOH (CTaTbd 1, 4acTb 1; cTaTba 2; cTaTba 21, 4acTb 1; cTaThd 23, 4acTb 1; cTaTba 55,
YyacTb 3; cTaTbd 71, NyHKTHI "B", "0"; cTaTba 76, 4acTb 1).

OTHOCS K HEOTYYXXaeMbIM NpaBaM Ye/I0BEKA NPaBO KaXX40ro Ha cynebHyto 3awmuTy ero npas u csobog,
KoHCcTuTyuma Poccuinckon depepaunm rapaHTUpyeT BO3MOXKHOCTb 00)KafioBaHNS B cyaebHOM nopsigke
pelweHnin 1 4encTenn nnn 6e3nencTens opraHoB rocyAapCTBEHHON BNACTW U AOJHKHOCTHBIX JIUL, U NPaBo
Ha BO3MeLLeHNe NPUYNHEHHOIO X HE3aKOHHbIMK OencTBuAMK nnmn besgencrtenem epeda (cTaTba 46, 4acTu
11 2; ctaTbs 53), 04HOBPEMEHHO 3aKPENNAS, YTO KaXXAbl 0OBMHSAEMBIA B COBEPLUEHNN NPECTYNAEHNS
CYNTAETCH HEBMHOBHbLIM, MOKa ero BUHOBHOCTb He ByeT AoKa3aHa B NpeayCcMOTpeHHOM deaepanbHbiM
3aKOHOM MOPAAKE N YyCTAHOBJIEHA BCTYMNMBLUUM B 3aKOHHYIO CMy MPUrOBOPOM CyAa, OH He 0653aH
[l0Ka3blBaTb CBOK HEBUHOBHOCTb, @ HEYCTPaHNMble COMHEHWS B BUHOBHOCTW TOJIKYIOTCS B €0 NoJib3y
(cTaTbs 49). 3Tu npaBa, Kak cnegyeT n3 ctaten 17 (4acTtb 1) n 56 (YacTb 3) KoHCTMTyumn Poccninckon
depepaumm, He NoanexaT OrpaHNYEHNIO, NMPU3HATCA N FrapaHTUPYOTCA COrnacHo obwenpusHaHHbIM
NpVHLXNAM 1 HOPMaM MeXAYHapo4HOro npaea, B TOM YMC/e HaleaLWwnM oTpakeHne Bo Bceobuyen
AeKnapauumn npas Yenoseka (ctatbun 7, 8, 10 n 11), MexxayHapOoOHOM NakTe 0 rpaXXAaHCKnX U
NOJIMTUYECKMX NpaBax (CTaTbs 14) n KoHBEHLMM 0 3allMTe NpaB 4YenoBeKa 1 0CHOBHbIX cBobof (CTaTbs 6),
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B CMJY KOTOPbIX KaXKAbI NPy pacCMOTPEHUN NMPeabsABIEHHO0 eMy YrosI0BHOr0 06BMHEHUS UMeeT NpaBo
Ha crnpaBeasmBoe 1 NybanyHoe pa3bmpaTenbCTBO Aena B pa3yMHbIA CPOK KOMMNETEHTHbLIM, HE3aBUCMMbIM 1
HecnpncTpacTHbIM CYyAO0OM, CO34aHHbIM Ha OCHOBaHMM 3aKOHa, N CYNTAETCH HEBUHOBHbLIM, NMOKa ero
BMHOBHOCTb He BylleT [oKa3aHa COriacHO 3aKOHY.

C y4yeToM TOro, 4TO NMpaBo Ha cyaebHyto 3alnTy - 3TO He TOJIbKO NMpaBo Ha obpalleHmne B Cyh, HO 1
BO3MOXXHOCTb MOJy4YEHNS peasibHON CyaebHOM 3alnTbl MyTEM BOCCTAHOB/IEHUS HAPYLUEHHbIX MpaB u
cBobop, KoTopas Ao/KHa bbITb obecneyeHa rocyapCcTBOM B COOTBETCTBMM C KPUTEPUAMU 3HEKTUBHOCTM
N CrpaBeaIMBOCTN, KOHCTUTYLMOHHbIE MPUHL UMbl MPaBOCYAUs, BbiTeKaoWwme n3 ctaten 19 (vactu 1 n 2),
46 (yactn 1 n 2), 47 (yactb 1) n 123 (4acTb 3) KoHCTUTYumMm Poccunckon ®efepaunmn, npeanonaratoT Kak
HEeYKOCHUTEeJIbHOe C/ieloBaHue npouenype yrojoBHOro CyLONnpon3BOACTBa, Tak U CBOEBPEMEHHOCTh U
LEeNCTBEHHOCTb 3alUThl NPaB W 3aKOHHbIX MHTEPECOB HE TOJIbKO 0OBUHAEMbIX, HO 1 JIUL, NOLO3PEBAEMbIX B
COoBepLUEHNN NPeCTynaeHNs.

3. CornacHo 4acTu nepson ctatbyn 46 YIK Poccninckon ®egepaumm Noao3peBaeMbiM SBASETCS A1LO, B
OTHOLLEHUN KOTOPOro Bo36Yy>XAEHO YroN0BHOE AE/0 N0 OCHOBAHMAM U B NOPAAKE, YCTAHOBIEHHBIM INaBow
20 paHHoro Kogekca (nyHKT 1), inbo KoTopoe 3afep)kaHo B COOTBETCTBUM CO CTaTbaMK 91 1 92 gaHHOro
Kopekca (NyHKT 2), nmbo K KOTOpOMY NpMMEHeHa Mepa NpecevyeHuns 0o npeabsBieHns 06BMHEHUS B
COOTBETCTBUM CO cTaTben 100 gaHHoro Kogekca (NyHKT 3), Mbo KOTopoe yBeAOM/IEHO O MOA03PEHNM B
COBEpPLUEHNN NPECTYMNEHNS B NOPsAAKe, yCTaHOBMIEHHOM ero cTtaTben 223-1 (nyHKT 4). ChegoBaTesibHO,
camo B03by)XAeHWe YyrosoBHOro Aefla B OTHOLIEHNN KOHKPETHOrO Jinua, 3afep)aHne anua no nogo3peHnto
B COBEPLUEHUN NPECTYMNIEHNS, MPUMEHEHNE K HEMY Mepbl NpeceyeHnsa Ui ero yseaomaeHme o
NoOO3PEHNN B COBEPLLEHNM MPECTYMNeHnsa 0byCoBAMBaOT NpuobpeTeHne MM NpoLLeccyasibHOro cTaTyca
nofo3pesaeMoro. Mpu 3T7oM cTaTba 46 YK Poccuinckon Pepepauny onpefenseT b HavyalbHbI
MOMEHT, C KOTOPOro ANLO CTAHOBUTCA NOLO3PEBAEMbIM.

MprobpeTeHne yKa3aHHOro CTaTyca CO34aeT Aas ivua psag NpoLeccyanbHbIX FapaHTWI 3aWMThl OT
OCYLLLeCTBJISEMOI0 B €r0 OTHOLUEHWM YroN0BHOMO NpecnefoBaHns, K YNCy KOTopbiX cTaTbs 46 YIK
Poccuinckon ®epepalmm oTHOCUT oba3aTesbHbIN AONPOC NOA03PEBAEMOr0 He No3aHee 24 4acoB C MOMEHTaA
ero (GakTM4YeCcKoro 3afep)xaHmsa (4acTb BTOpas), @ Takxe NpaBo 3HaTb, B YEM OH NOAO3PEBAETCH, AaBaTb
00BbSACHEHMNS 1 MOKa3aHMs No NOBOAY UMEILLEr0oCs NOA03PeHN MO0 0TKa3aTbCA OT Aayu 06 BACHEHWUA K
NMoKa3aHu (MyHKTbl 1 1 2 YacTu 4eTBepTON). TeM CaMbIM CTaTyC NOAO3PEBAEMOro Kak y4acTHMKaA
YrO/I0BHOMO CYA0NPOU3BOACTBA CO CTOPOHbI 3aLUUTbl MO3BOASET AULY 3aLUNLATLCA OT YrO/0BHOMO
npecnegoBaHuns, 419 4ero OHO HaJenseTCcs COOTBETCTBYOLWMUMN BO3MOXHOCTSMU, @ MOTOMY OCHOBAHUS ©
NopAAoK M3MEHEHMS 3TOr0 CTaTyca A0JKHbI ObiTb YETKO onpeaeseHbl B YroJ0BHO-MNPOLECCYaNbHOM 3aKoHe
C TeM, 4TOobBbl Takoe NNLO He BbIJI0 OrpaHMYeHO B NpaBax, BKJOYas NpaBo Ha CynebHyo 3auTy 1 NpaBo Ha
peabnnnTaumio B Ciyvae NpuyYnHEHNa eMy Bpeda He3aKOHHbLIM Uan HeobOCHOBAHHbLIM YrO/I0BHbLIM
npecsiefoBaHneM.

YronoBHoO-npoueccyanbHbln Kogekc Poccunckon ®egepaumm, peryampys 0CHOBaHUS U NOPAA0K
3aJlep>XaHns Noao3peBaemMoro, 0AHOBPEMEHHO 3aKPENSET U 0CHOBaHMSA ero 0cBoboXxaeHus. B yacTHocTy,
cTtatba 91 gaHHoro Kodekca HagenseT opraH AO3HaHWS, LO3HaBaTeNs, cliefoBaTeNs NpaBoM 3agepxaTb
JINLL0 NO MNOLO03PEHNIO B COBEPLLEHUN NPECTYMNIEHNS, 3@ KOTOPOE MOXET BblTb Ha3Ha4YeHO Haka3aHue B
BMIE NuLieHns ceoboAbl, KOrga 3To JINLO 3aCTUIHYTO NPY COBEPLUEHUN NPECTYMNAEHNS UK
HenocpeaCTBEHHO NOC/e ero coBeplleHns, nMnbo Korga NnoTepnesLlIne WaN 04EBUALLLI YKaXXYT Ha 3TO AnNLO
KaK Ha COBEpLUMBLUEE NPECTYNeHne, TMbo Koraa Ha 3TOM JINLE UK ero ofeXAe, NPy HEM UK B €ro
xunuwe byayT obHapyXeHbl BHblE Clelibl NPeCcTynAeHns (Y4acTb NepBas); NPU HAMYUN NHBIX OaHHbIX,
[aloLLMX OCHOBaHMWE NOL03peBaTh JIMLO B COBEPLUEHUN NPECTYNAeHNs, OHO MOXeT BbiTb 3aA4ep)xaHo, ecnu
3TO MU0 MNbITAN0Ch CKPbITLCA, NGO HE MMEET MNOCTOAHHOr0 MeCcTa XUTeNbCTBa, Mbo He yCTaHOBEHA ero
JINYHOCTb, MMbOo ecnn crefoBaTeneM C COracusa pyKoBOAUTENA CIeACTBEHHOMO OpraHa Wan fo3HaBaTesnem
C cornacms NpoKypopa B CyA HanpaB/ieHo Xxo4aTancTeo 06 n3bpaHnn B OTHOLLEHUN 3TOr0 ML MepbI
npeceyvyeHuns B BMAE 3aK/I0O4EHNS NoA CTPaxy (YacTb BTopas). CTaTbs e 94 YMNK Poccuinckon ®enepauun
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06s3bIBaeT AO3HaBaTeNd AN ClefoBaTens 0cBO6OANTL NOJ03PEBAEMOr0, €C/IN HE NMOATBEPANIIOCH
NOLO3pEHNE B COBEPLLUEHUN MPECTYNaeHUs, MMbo OTCYTCTBYIOT OCHOBaHWS NMPUMEHEHUS K HEMY MepbI
npecevyeHuns B BUAE 3aK/I04EHNS NMoA CTPaxy, bo 3aaepxaHne H6bi10 NPON3BEAEHO C HapyLLEHNEM
TpeboBaHui cTaTbh 91 gaHHoro Kogekca, o YeM BbIHOCUTCS MOCTAHOB/IEHME (YaCTb NepBas); No NCTEYEHNN
48 4acoB C MOMEHTa 3a/lep>XaHns NoA03peBaeMbll MOANEXNT 0CBOBOXAEHWIO, eCcnn eMy He Bblna usbpaHa
Mepa npeceyeHns B BUAE 3aKJI0OYEHNA MO CTPaxKy Mbo Cyl He NpoAanA CPOK 3afep)KaHus B nopsake,
yCTaHOB/IEHHOM MYHKTOM 3 HacTu cefbMoi cTaTby 108 fnaHHoro Kogekca (4acTb BTOpas); npu
ocBob0XXAeHMM NOA03PEBAEMOr0 N3-NOL CTPaXXN eMy BblAAETCA CNpaBKa, B KOTOPOW YKa3blBaeTCs, KEM OH
Obln 3a4epXaH, faTa, BPeEMS, MEeCTO U OCHOBaHUA 3aepXaHuns, fAaTa, BPeMS U 0OCHOBaHMSA 0CBOBOXaeHNA
(4acTb nATas).

/13 B3aMMOCBSI3aHHbIX MOMOXEHNI MyHKTa 55 cTaTbu 5, cTaTen 46, 91 n 94 YINK Poccninckon degepaunm -
NPVMHUMas BO BHUMaHWE Pa3nyns lOpUaNYEeCcKNX OCHOBaHUIA, B CMY KOTOPbIX MLLO SBNSETCS
nofo3peBaeMbiM, B TOM YMC/e OCHOBAHWU AA5 3a4ep)XaHua, a Takxe audpepeHumnaumnto 0CHOBaHUA s
0CBOBOXKAEHMSA NOAO3PEBAEMOr0 U3-NOL CTPaXU - He ClefyeT, YTo caMo no cebe Takoe ocBobOXAeHNE BO
BCEX CJTyHasix 03Ha4YaeT npekpalleHne npoLeccyasbHOro ctaTyca anua B KayeCcTBe NOL03PEBAEMOrO,
CHATUE C Hero NoL03peHNsa B NPeCTYMJIEHUN, a PaBHO NpeKpalleHne ero yroJoBHOro npecnenoBaHums, T.e.
npoueccyanbHOM AeATeNbHOCTU, OCYLLECTBASEMON CTOPOHON 0B6BUHEHUS B LiensX n306anyYeHuns B
CoBepLUeHNV NPecTynaeHuns.

Tak, npekpaLleHne yrosoBHOro aena BneyeT 3a cobort 04HOBPEMEHHO MpeKpallleHne yroaoBHOMo
npecsefoBaHUs, NpUYemM AONyCKaeTCs NpeKkpaLleHne yroJoBHOro npecsefoBaHnsa B OTHOWEHNN
nono3peBaemoro, 06BuHsaemMoro 6e3 npekpalleHus yroaoBHoro gena (ctatoh 24 n 27 YMNK Poccuinckon
®epnepaumnm). B yncne xxe 0CHOBaHWI 411 MPeKpaLLeHUs YroJ0BHOMO NpecsiejoBaHNsa NYHKT 1 YyacTu
nepson ctatbun 27 YINK Poccninckon ®epgepaumm npeayCcMaTpuBaeT U HEMPUYACTHOCTbL NOAO3PEBAEMOrO
1nn 06BMHAEMOro K COBEPLUEHUWIO MPECTYNAeHns, CBUAETENbCTBYOLWYI0 1Mbo 06 0TCyTCTBUN
[0Ka3aTeNbCTB (40CTaTOYHbIX AaHHbIX), MO3BOASAIOWNX NPOACIKUTE YFONOBHOE NpeciefoBaHmne
KOHKPETHOro nnua (HeyCTaHOBIEHHAs NPMYacTHOCTL), NMbo 06 yCTaHOBAEHHOW ero HEMPMYaCTHOCTY K
coBeplieHnto npectynneHmns (NyHkT 20 ctaTbn 5 YIK Poccniickon Pegepaunn). Kak otmeTnn
KOHCTUTYLMOHHBIN Cya Poccminckon deaepaun, ykasaHHOe 3aKOHOMOI0XKEHWE NOANIEXMUT NPUMEHEHNUIO BO
B3aMMOCBS3U C MHbIMW HOpMaMu aaHHoro Kogekca, onpeaensolMm noLo3pesaeMoro n 06BUHSEMOro Kak
Y4aCTHUKOB YrOJI0BHOr0 Cy40MNpPOn3BOACTBA M PErYNPYIOLWNMUN UX NPaBoBON cTaTycC (cTaTten 46 n 47), a
€ro Ha3Ha4yeHue B CUCTEME 3TUX HOPM - KaK MpeKpaLleHne B OTHOLWEHWNIN TaKUX AL, NpoLeccyanbHom
NeATENbHOCTW, HaLeEHHON Ha X n306/IM4eHne, 1 3aliMTa TeM CaMbIM X MpaB (onpeaeneHns ot 23
anpensa 2015 roga Ne 849-0 n oT 29 ceHTA6ps 2015 roga Ne 2068-0). B cnyvyae npekpalleHns yroaoBHOMo
npecsiefoBaHNSA NOA03PEBAEMOro B CBA3U C HEMPUYACTHOCTLIO K COBEPLUEHMIO MPEeCTYrJIeHns C Hero
CHUMAETCS NOJ03PEHMNE B MPECTYMNIEHNN N Y HEFO BO3HWKAET NPaBo Ha peabunutaumto (MyHKT 3 YacTu
BTOpown cTaTbyh 133 YMNK Poccuinckon ®epepaumn).

BmecTe ¢ TeM nocTtaHoBneHMeM 06 0CBOBOXKAEHUN 3a4eP>KaHHOrO MOA03PEBAEMOr0 CO CChIIKOM Ha MYHKT 1
YyacTu nepson cTaTby 94 YIK Poccuinckon ®epepaum NoATBEPKOAAETCSA OTCYTCTBME LOCTATOYHbIX AaHHbIX
fAaXke 4114 BblABUXEHNSA TaKoro nofo3peHns, 4TO CY>XUT NOBOAOM U O/15 pa3peLLeHns Bonpoca o
npekpaLweHnn (HEBO3IMOXHOCTY MPOAOIKEHNSA) YTOIOBHOMO NpecaefoBaHns nua, 0CBOBOXXAEHHOMO 13-
nof ctpaxu. NHoe Bnekno bbl HEO60CHOBaHHOE NPOLOMKEHNE 0OBUHNTENBHOWN feATeNbHOCTY B
OTHOLUEHUW 3TOr0 NINLA, YbA HEMPMNYACTHOCTb K MPECTYMNIeHNIO (DaKTUYeCKN KOHCTATUPYETCS BbIHECEHHbIM
NOCTaHOBJIEHUEM, U OrpaHNYyeHne NpuHaLiexalumx eMy npas.

He3akoHHOe ke nnn HeoboCHOBaHHOE Yro0BHOE NpecsiefoBaHMe, B TOM YMCe 3afepXXaHue B KavyecTee
NoL03pEBAEMOro0, - 3TO OAHOBPEMEHHO 1 rpyboe NocAraTensCTBO Ha Ye0BEYEeCKoe LOCTOMHCTBO, @ MOTOMY
BO3MOXXHOCTb peabunnraumm, BOCCTaHOBEHUS 4eCTU 1 JoOPOro MMeHU 0nopoYeHHOro HenpaBoOMEepPHbIM
nono3peHunem nmbo o6BUHEHNEM NULA, @ TakXXe obecneyeHne NPOBEPKN 3aKOHHOCTM M 060CHOBaHHOCTH
YyrO/I0BHOMO NpeceoBaHNA Y MPUHNMAEMbIX B CBA3M C HAM NPOLECCyalibHbIX peLleHni (B ciydvae
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Heobx0aMMOCTH - B CyaebHOM nopsaake) ABASOTCA HEMNOCPEACTBEHHBIM BbIpaXeHNEM KOHCTUTYLIMOHHbIX
MPVHLMMNOB YBaXXEHNS LOCTOUHCTBA JIMYHOCTU, F'YMaHN3Ma, CNPaBeasIMBOCTU, 3aKOHHOCTK, Npe3yMnuun
HEBUHOBHOCTU, MpaBa Ka)k4oro Ha 3alunTy, BKAoYas cyaebHyto, ero npas u csobon (MocTaHoBneHme
KoHcTuTyumoHHoro Cyaa Poccunckon ®epepauunn ot 14 nionsd 2011 roga Ne 16-M1). CnegosaTesibHO,
rocyZapCcTBO He BNpaBe 0CTaBUTb HEUCMOHEHHbLIMU BO3JIOXXEHHbIE Ha Hero KoHCcTuTyumnen Poccninckon
depepaumm 06593aHHOCTY MO 3aLWMTe NpaB 1 cBoboA YenoBeKa U rpaXkiaHnHa, OHO He ocBoboXxaaeTcs -
ncxons ns TpebosaHuii ee ctaten 21 (yacTtb 1), 23 (vyacTb 1), 45, 46 (vacTb 1), 49, 52, 53 1 54 (4acTb 2) -
0T He0bX0AMMOCTM rapaHTMpPOBaTb JiMLaM, HEMPaBOMEPHO NOABEPrHYTbIM YrOJIOBHOMY NpeciefoBaHuio,
OXpaHy AOCTOMHCTBA NNYHOCTY 1 06eCcneynTb UM JOCTYN K MPaBOCYANIO N KOMMAEHCALMIO MPUYNHEHHOIO
yulepba Ha BCex CTafusax yrofloBHOro cyaonponssoactsa (MoctaHoBneHne KoHCTUTyLmMoHHoro Cyaa
Poccuinckon ®epepaumm ot 19 Hosbpsa 2013 roga Ne 24-11).

B cBot0 04epenb, OTCYTCTBME NPOLECCYabHOMO AOKYMEHTA, CBMAETENbCTBYIOLWLEro 0 TOM, YTO NOA403PEHNe
CHSITO U YrONIOBHOE Mpec/iefoBaHmMe NpeKkpaLleHo, CnocobHo BOCMPENsSTCTBOBaTb BOCCTAHOBIEHNIO NPasB,
HapyLLUEHHbIX YrONIOBHbIM Npecief0BaHNEM, Aenas, B HaCTHOCTW, HEBO3MOXKHbLIM NPUMEHeHMe CTaTby 133
YMK Poccuinckon Pegepauinm 06 0CHOBaHMAX BO3HMKHOBEHUSA NpaBa Ha peabunuTtaumio. MOCKOSIbKY xe
YrOMI0BHO-NPOLECCYalibHbIV 3aKOH ONPeAenseT Mlb HavyabHbIA MOMEHT, C KOTOPOro ML CTaHOBUTCSA
noLo3peBaeMbIM, HeonpeaeIeHHOCTb MPaBOBOro CTaTyCa 3TOro iMla B CUTyauun pakTU4eCcKoro
YrO/I0BHOI O NpecieoBaHns - 6e3 ero pnanyeckoro 0hopMIeHNS 1, COOTBETCTBEHHO, 6e3
npefocTaBNeHNS NPaB Mo 3alLMTe OT HEro - MOXKET COXPaHATLCS BMAOTh A0 UCTEYEHNS CPOKOB AaBHOCTHU
YyrosIoBHOro npecnenoBaHns (ctatea 78 YK Poccunckon ®efepaunm n NnyHKT 3 4acTu NepBon CTaTbn 24
YIK Poccuinckon degepaumn).

Mexnay TeM, Kak NpsMO NpefyCcMOTPEHO NMyHKTOM 3 YacTu BTopoln cTaTbun 133 YK Poccuinckon
®epepalmm, NOO3PEBAEMBIN, YTONIOBHOE NpeciefoBaHe B OTHOLEHNN KOTOPOro npekpaLleHo no
OCHOBAHWAM, NPefyCMOTPEHHbIM NyHKTaMmn 1, 2, 5 1 6 4acT nepBon cTaTbl 24 1 NnyHKTaMn 1 n 4 - 6 4acTu
nepBow cTaTby 27 gaHHoro Kogekca, MMeeT NpaBo Ha peabunntaumio, B TOM YMCE MPaBO Ha BO3MELLEHME
Bpefa, CBA3aHHOI0 C ero yronoBHbIM Npec/iefoBaHNEM, YTO CefoBaTesNb B Cuay TpeboBaHM YacTu
nepson cTaTbk 11 naHHoro Kogekca 0653aH pa3bacHMTb anly, obecnevyms BO3SMOXHOCTb OCYLLECTBEHMNS
ero npas.

4. YronoBHoe Cy0Npon3BOACTBO OCYLLECTBAAETCS Ha OCHOBE COCTA3aTe/IbHOCTY CTOPOH (4acTb nepsas
ctatbyn 15 YMK Poccninckon ®degepaunn), 4em npenonpenensercs y4actue nogo3peBaeMoro B yroj0BHOM
npouecce Co CTOPOHbI 3aLUnThl OT 06BUHEHNS, @ CBUAETENS - B Ka4eCTBE MHOM0, HENTPASIbHOI0 Y4acTHMKA
CyOonpou3BoACTBa. [pMMEHNTENBHO K OOHOMY 1 TOMY K€ COBbITUIO NpecTynneHus, no hakTy KOToporo
BO36Yy>XAEHO YrO/0BHOE LEN0, NLO HE MOXXET 0AHOBPEMEHHO HaX0AUTLCA B CTaTyCe NOA03PEBAEMOrO
(cTaTba 46 YIK Poccuinckon depepauuu), T.e. 1uLa, NOABEPrHYTOro YyroJ0BHOMY NpecsiiefoBaHuIo, U
CBMAETENS - LA, KOTOPOMY MOTYT BbITb M3BECTHbI Kakue-nmbo 06CToATENbCTBA, UMEKOLME 3HAYeHMe ANs
paccnefoBaHNA 1 paspeLleHns YyroaoBHOM0 Aea, U KOTOPOe Bbi3BaHO A5 Aayn NoKasaHumn (cTaTbs 56 YIMK
Poccuinckon ®egepaumm). Tem caMmbiM LOMPOCY L@ B Ka4eCTBE CBMAETENS MO YrOJI0OBHOMY Aeny, B
KOTOPOM 3TO /INLL0 UMENO CTaTyC NOA03PEBAEMOro, AOKHO NPeALLIEeCTBOBaTL NPOLECCYabHOE peLleHne 0
npeKpaLleHnn ero yroJloBHOr0 npecseoBaHns; ciefoBaTe b He BIpaBe AoNpallnBaTb N0 OAHOMY U TOMY
e geny, 06 0gHUX 1 Tex e CobbITUAX B Ka4eCTBE CBUAETENA JIMLO0, Yel CTaTyC NOL03PEBAEMOrO He
npekpaLleH Hagaexallmm npoueccyanbHbiM pelleHneM. ViHoe npusoaunno bbl K HapyLLIEHWIO NpaB Takoro
Jiua, rapaHTUpyemblx cTaTbamm 46 (4actun 1 n 2), 49, 52 n 53 KoHctutyumn Poccuinckon ®egepauymm.
CnepoBaTefbHO, NNLO, KOTOPOE 3a4epXXMBaN0oCh MO NOAO3PEHNUIO B COBEPLUEHNM NPECTYNNEHNS B
COOTBETCTBMUM €O cTaTbaMM 91 1 92 YIK Poccuinckon ®egepaumnm n nocsae ocBOOOXAeHNS M3-N0L CTPaXKn -
npw OTCYTCTBUW MPOLLECCYasIbHOro peLleHmns 0 NPeKpaLLeH ero yroaoBHOro NpecsiefoBaHns, a 3Ha4uuT, u
npoueccyanbHOro opopMaeHNs NpekpaLLleHns ero ctaTyca Nog03peBaemMoro - JonpalimeaeTcs (MoANexuT
LONPOCyY) B Ka4yecTBe CBUAETENS, ULLIEHO BO3MOXHOCTMN 3allMTUTh CBOM HApYLLUEHHbIE NpaBa, a NoToOMY B
cuny ctaten 21 (Yactb 1), 23 (vacTb 1), 45, 46 (4acTb 1), 49, 52 n 53 KoHcTuTyumm Poccniickoi
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®epnepaumm BrnpaBe 06)kanoBaTb B cya 6e34eiCTBNE Cef0BaTENS, BbIPa3UBLLEECS B HEMPUHATUN PELLEHNS
0 NpeKpaLLleHnn ero yroaoBHOro NpecsiefoBaHuns, B HeobecnevyeHUn peannsaunm npaea Ha peabunutayuio.
5. YronoBHo-npoueccyanbHbI Kogekc Poccuinckon depepaunn, onpenenas B cTaTbe 38 ciefoBaTensa Kak
LOJKHOCTHOE 1L, YNOJIHOMOYEHHOE B Npefeniax KOMMeTeHUun, npeaycMoTPEHHON AaHHbIM KoOeKCoM,
OCYLLEeCTBAATbL NpeABapuTenbHoe CeaCcTBME MO YrON0BHOMY Aeny (YacTb nepBas), 3akpenaseT ero obwune
MOJIHOMOYUS, B TOM YIC/1e CaMOCTOATEIbHO HanNpaBaATb X04 paccnefoBaHns, NPUHNUMaTL pelleHns o
NPOM3BOACTBE CAEACTBEHHbIX U UHbLIX MPOLECCyabHbIX AENCTBUN, 3@ UCKIOYEHUEM CJlyYaeB, Koraa B
COOTBETCTBUM C AaHHbIM Kogekcom TpebyeTcs nonyyeHne cyaebHoro peweHns uam cornacus
PYKOBOAUTENS CIeACTBEHHOMO OpraHa (MyHKT 3 4acTu BTOopon). lNpenocTaBneHHbIe Cief0BaTeto
NMOJIHOMOYUS pPeann3yoTCa UM He NPOU3BOJILHO, @ MO OCHOBAHUSAM W B NopsgKe, yCTaHOBJIEHHbLIM Y OJIOBHO-
npoLeccyasbHbIM 3aKOHOM.

Hapensis cnepnosatens nojHOMOYMEM CaMOCTOATE/IbHO HaNpaBasATh X0 paccinefoBaHns U NPUHUMaTb
npoLeccyasibHble pelleHns, 3aKoHoAaTelb He CKoYaeT HeobX0ANMOCTb BbIMOJIHEHUS CiegoBaTeneM npu
OCYLLECTBJIEHMM YrOJIOBHOMO NMpecsefoBaHns BCEr0 KOMMAeKca NpefyCcMOTPEHHbIX YTO0BHO-
npoLeccyasbHbiM Kogekcom Poccuinckon ®egepaumm, B HaCTHOCTU ero ctaTbamm 7, 11, 14 n 16, mep no
oxpaHe npaB 1 cBobof YenoBeka 1 rpa)kaaHuHa B Yrolo0BHOM Cyaonpon3BoacTee ([locTaHoBNeHNE
KoHcTuTyumoHHoro Cyaa Poccuinckon ®epepauum ot 29 mioHd 2004 roga Ne 13-1; onpeneneHus
KoHcTuTtyumoHHoro Cyaa Poccunckon ®epepaunm ot 24 aHBaps 2008 roga Ne 63-0-0, oT 16 niona 2015
roga Ne 1616-0, oT 26 sHBapsa 2017 roga Ne 4-O u gp.). Takue e 0653aHHOCTY BO3araloTCcs Ha
cnepoBaTens U Npy peLeHni BONPOCOB 0 Havane (Mpoao/KEHUN) YrON0OBHOMO NpeciiefoBaHns B
OTHOLUEHWNN KOHKPETHOr0 LA U 0 ero npekpaLieHn no COOTBETCTBYIOLWMM OCHOBAHUSM.

Mpw 3TOM pencTeud (besnencTemne) n peweHna cnegosatens MoryT bbiTb 06)KanoBaHbl B MOPSAAKE,
YCTaHOBJ/IEHHOM YT 0JI0BHO-MpoLeccyanbHbIM 3aKOHOM, y4aCTHWKaMK YrON0BHOMO CyAOMNPOU3BOACTBA, a
TaKXe MHbIMW LaMun B TOW YaCTW, B KOTOPOW MPON3BOAUMbIE NPOLECCYasbHble AeNCTBUSA U MPUHUMAEMble
npoueccyalibHble peLleHns 3aTparuBatoT NX MHTepeckl (Y4acTb nepeas ctaTbu 123 YK Poccuinckon
depepaumnn). Tak, nognexaT 06)KanoBaHWO B PpalloHHLIN Cyll NOCTaHOBNEHNS cnegoBaTens ob oTkase B
B036Yy>XXAEHMMN YrOM0OBHOIO Aefa, 0 MpeKpalLleHnn Yroa0BHOMO Aefa, a PaBHO MHbIe ero AeNcTBUS
(be3pnencTame) n peleHns, KoTopble CMOCOBHbLI MPUYMHUTL YiLepb KOHCTUTYLIMOHHBLIM NpaBaM 1 ceobodam
Y4aCTHMKOB YroJIOBHOIO CyA0MNpoM3BoACTBa AMb0o 3aTPyAHWUTL AOCTYN FpaXkKAaH K npaBocyauio (CTaTbs 125
YINK Poccuinckon ®eagepauunn).

BMmecTe c TeM, Kak HEOAHOKPATHO oTMeYan KoHCTUTyuuoHHbIn Cyn Poccunckon ®epepaumm, B CUay
NPUHLMNA COCTA3aTENbHOCTWN CTOPOH CYyA0MNPOM3BOACTBA, 3aKPEMJIEHHOr0 B CTaTbe 123 (4acTb 3)
KoHCTuTyumm Poccuinckon ®epepaumm 1 npeanoiaratolwero parpaHnYyeHmne B yroJoBHOM npouecce
(OYHKLMIA OCYLLLECTBAEHNS NPaBOCYANA, 0B6BMHEHUSA 1 3aLLMThI, Ha CyA KaK OpraH NpaBoCyAUs HE MOXeT
BO3JlaraTbCA BbINOJIHEHNE HECBOMCTBEHHBIX MY MpPOLLecCyasbHbIX 00493aHHOCTEN, CBSA3aHHbIX C YFOJI0BHbIM
npecnenoBaHnemM (noctaHosneHns ot 14 aHeapsa 2000 roga Ne 1-M v o1 27 mioHsa 2005 roga Ne 7-M;
onpegenenHus ot 15 anpensa 2008 roga Ne 310-0-0, o1 15 nions 2008 roga Ne 445-0-0O n ap.). Mpwm
paccMoTpeHnn xanob no npasunam ctateun 125 YMNK Poccunckon ®epepaunu cya, npusHaBas LencTame
(be3pencTBMe) MK peLlleHne JOXKHOCTHOMO Jinla He3aKOHHbIM Mo HeoboCHOBaHHbLIM 1 0653biBas ero
YCTPaHWUTb AOMNYLWEHHOe HapyLleHne, He HafeleH NOHOMOYMEM CaMOMYy OTMEHSTh PELLIEHNS OPraHoB
npegBapuUTebHOro paccaiefoBaHNA 1 NPOKYPOpPa, a TakxXe NPUHMMaTb B3aMeH HUX 4pYyrue peLleHus,
MOCKOJIbKY B 3TOM CJly4ae OH B TOW WU MHON Mepe haKTUYECKU NPUHUMan Bbl y4acThe B OCYLLECTBAEHUM
npegBapuTeNbHOro paccaeoBaHmns, a 3Ha4uYuUT, U B AEeATENbHOCTM MO YrOI0BHOMY NpeciefoBaHuio, YTo
HECOBMECTMMO C POJIbl0 Cy[a, KaK OHa onpedesieHa B 3aKOHe (4acTu BTopas u TpeTbs cTaTbu 15 YK
Poccunckon ®epepaumm) (onpeneneHns KoHctutyumnoHHoro Cyna Poccuinckon ®depepaunn ot 25 sHBaps
2005 roga Ne 2-0O, oT 17 nioHs 2013 roga Ne 1003-O v oT 29 mapTta 2016 roga Ne 551-0).

CoOTBETCTBEHHO, CyA He BNpaBe 0643bIBaTh OpraHbl MPeABapuMTEbHOro pacc/iefoBaHmns Bo3byxaaTh,
npekpawaTb Mbo Bo306HOBAATL Yro/IOBHOE NpecnefoBaHne B OTHOLEHNN KOHKPETHOr 0 Jinua, Y4To,
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04HAKO, He NpensaTCTBYeT CyAy AaTb OLEHKY 3aKOHHOCTY 1 060CHOBAaHHOCTMW OCNapuBaeMbiX LeNCTBUN
(6e30encTBMA) NN PELLEHNIA, KOTOPbIE CMOCOBHbLI 3aTPYAHUTL AOCTYN rpakaaH K npaBocyamnto nnbo
NPUYUHUTD yLLepd KOHCTUTYLMOHHBIM NpaBaM 1 cBoboAaM y4aCTHMKOB YrofI0BHOMO CyA0MNpPoOn3BOLACTBA, B
TOM YuC/ie NpaBy Ha OXpaHy AOCTOMHCTBA JIMYHOCTM, Ha 3alUNTY CBOEN 4YecTu 1 o6poro MMeHN 1 Ha
BO3MeLleHNe Bpeaa, NPUYNHEHHOr0 HEe3aKOHHbIMN AeNCTBUSAMM unn 6e3aencTenemM opraHos
roCyapCTBEHHOM BNACTW U UX AOJHKHOCTHbIX /KL (CTaTbs 21, 4acTb 1; cTaThd 23, 4acTb 1; cTaTbm 52 1 53
KoHcTuTyumm Poccuiickon depepaunn).

Mo pe3ynbTaTaM paccMOTPeHUs »xanobbl B nopsaake ctatbil 125 YK Poccuitckon denepauun cyn BbIHOCUT
nocTaHoBJIeHNe 60 0 NPU3HaHUK OeNCTBUSA (6e34eNCTBUSA) UK PeLlEHNS OO/KHOCTHOrO anua
HE3aKOHHbIM NN HEOBOCHOBaAHHbLIM 1 0 ero 0683aHHOCTU YCTPaHUTbL AoNyLLeHHoe HapyweHne, nbo ob
OCTaBNIeHNN »anobel 6e3 yaoBNETBOPEHMNS; AaHHOE NOCTAaHOBNEHNE AOKHO BbITh 3aKOHHbIM,
060CHOBAHHLIM 1 MOTMBUPOBAHHbLIM (4aCTb YeTBepTasd CTaTbM 7 U 4acTb NATasA cTaTbh 125 YMNK Poccuinckon
®epnepaumm). Mpu 3TOM, paccMaTpuBas xanoby, cyn He AOKEH OrpaHMYMBaTLCA NLWb UCMOJHEHUEM
hopManbHbIX TpebOBaHUI yros0BHO-NPOLECCYaNbHOMO 3aKOHa 1 0TKa3blBaTbCA OT OLLEHKUN (haKTUYEeCKOM
060CHOBAHHOCTY OCMapuBaeMbIX AeNCTBU (6e34encTBuA) 1 pewweHnin. Takas oLeHKa 3aKOHOMEPHO
BKJItOYAET B cebs 1 MOSMHOMOYME Cyla YKa3aTb COOTBETCTBYIOLLEMY OpraHy Uan AOJKHOCTHOMY JINLY Ha
KOHKPETHbIe HapyLUEeHMNA, KOTOpPble UMW AONYLLEHbLI U KOTOPbLIE OHM 0643aHbl YCTPaHUTbL. HEBbIMOAHEHNE
AaHHON 0653aHHOCTU MOXKET CTY>XUTb OCHOBAHWEM HE TObKO A5 06>KaloBaHMA CBSA3aHHbIX C 3TUM
AencTeun (besnencTems) NPoOKYpPopy Man B CyA, HO 1 ANS NPUHSATNS Mep OTBETCTBEHHOCTM 3a
HeucnosiHeHne cyaebHoro pelweHuns (onpeaeneHna KoHctutyumoHHoro Cyaa Poccunckon ®epepaunm oT
21 pnekabpsa 2004 ropa Ne 464-0, oT 25 aHBaps 2005 roga Ne 2-0O, oT 24 mapTa 2005 roga Ne 151-0, o1 23
nioHs 2005 roga Ne 299-0, o1 17 nioHA 2013 roga Ne 1003-0, oT 23 aekabps 2014 roga Ne 3005-0, o1 18
mions 2017 roga Ne 1545-0O n gp.).

Taknm obpa3om, nonoxxeHnsa ctaten 38 n 125 YNK Poccuinckon ®enepaumm no CBOEMY KOHCTUTYLIMOHHO-
NpaBOBOMY CMbIC/y B CUCTEME AENCTBYIOLLEro MPaBoOBOro peryanpoBaHma npeanoaaratoT NoJHOMoYmMe
cyda Npv paccMOTpPeHuKn xanobbl nnua, kotTopoe, byayymnm ocBoboXAeHO N3-NOL CTPaXku noce
3aep>XaHns no NoA03peHMI0 B COBEPLUEHNN NPECTYMNeHNA Ha OCHOBaHuUK ctaTen 91 n 92 naHHOro
Kopekca, fonpallnBaeTcsl B Ka4ecTBe cBuaeTens 6e3 BblHECEHMSA NPOLECCYanNbHOr0 peLleHns o
npeKpaLleHnn ero yrosioBHOro npecsefoBaHmns, Ha 6e3nencTene cnefoBaTens, Bolpa3mBLUeecs B
HENPUHATUMN peLleHna 0 NpoueccyasbHOM CTaTyCe 3TOro ivua, paspewlnTb, B TOM YMCae B Lensx
NPW3HaHMA 3a HUM NpaBa Ha peabuanTaunio N BOCCTAaHOBAEHNS 3aKOHHOCTW, BOMPOC 0 He0bXoAnMOCTH
NPUHATNA CnefoBaTeNleM Takoro peLleHus.

Micxoast U3 N3N10)KEHHOro U pYKOBOACTBYACL cTaTbaMn 6, 47-1, 71, 72, 74,75, 78, 79 n 100 ®epepancHoOro
KOHCTUTYLIMOHHOIO 3aKoHa "O KoHcTuTyumoHHoM Cyae Poccuinckon ®epepauun”, KOHCTUTYLMOHHBIN Cy 4
Poccuinckon degepaunmn

NOCTAHOBMWIJ:

1. Mpn3HaTb B3aMMOCBA3aHHbIE NosoxeHus ctaten 38 n 125 YK Poccuinckon ®egepaumnm He
npoTmeopeYda My KoHCTUTYLMm Poccunckon ®egepauinm, NoCKOSIbKY COAEpKaLLMecs B HAX MONOXKEHUS
Mo CBOEMY KOHCTUTYLMOHHO-MPaBOBOMY CMbIC/TY B CUCTEME AENCTBYIOLEr0 NPaBoBOro peryanpoBaHus
npeanosaratoT NOJHOMOYME Cylla NPU PacCMOTPEHUN Xanobbl nLa, KOTopoe, 6yayyn 0CBOBOXXAEHO 13-
noA CTPaXkun Nocse 3afep)xaHns no NoA03PEHNI0 B COBEPLUEHMN NMPECTYMIEHUS Ha OCHOBaHWK cTaTen 91 n
92 naHHoro Kozekca, oonpallnBaeTCs B KayecTBe cBuaeTens 6e3 BbiIHECEHNS NPOLECCYasIbHOMO pPeLLIeHNS
0 NpeKpalleHnn ero yroaoBHOro NpecnenoBaHuns, Ha 6e3nencTemne cnenoBaTens, Bolpa3mBlleecs B
HEMPMHATUMN peLleHna 0 NpoLueccyasbHOM CTaTyCe 3TOro inua, paspewlnTb, B TOM YMCae B Lensx
NpW3HaHMA 3a HUM NpaBa Ha peabuanTaunio N BOCCTAaHOBEHNS 3aKOHHOCTW, BOMPOC 0 HE0BX0ANUMOCTH
NPUHATWA CnefoBaTesieM Takoro peLleHus.

2. KOHCTUTYLMOHHO-NPaBOBON CMbICA NosioxxeHun ctaten 38 n 125 YINK Poccninckon degepaumm,
BbISIBJIEHHbIN B HacTosAWeM MocTaHOBAEHUN, aBAseTCs 0bweoba3aTenbHbIM, YTO UCKOYaeT atoboe nHoe nx
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NCTO/IKOBaHWE B NPaBONPUMEHNTENbHON MpaKTHKe.

3. MpaBonpuMeHUTESNIbHbIE PELUEeHUS, BbiIHECEHHbIE B OTHOLLEHMIN rpaXkaaHnHa YeHckoro Bnaguncnaea
Bnagumunposmya Ha OCHOBaHMW MoaoXxeHun ctaten 38 n 125 YK Poccuinckon ®egepaumm B
NCTOSIKOBAHNW, PACXOAALLEMCA C UX KOHCTUTYLMOHHO-MPABOBbLIM CMbIC/IOM, BbISIBIEHHLIM B HACTOSAILLEM
MocTaHoBsIeHUN, NOANIeXaT NepecMoTPy B YCTaHOBJIEHHOM MOpsLKe.

4. HacTosee MocTaHOBNEHNE OKOHYATESNIbHO, HE NMOLANIEXUT 06>XXaloBaHWIO, BCTYMaeT B CUJTY CO OHS
opmumanbHoro onybnmkoBaHms, LENCTBYET HEMOCPEACTBEHHO U He TpebyeT NoOATBEPKAEHUS APpYruMuy
opraHaMu 1 4OJDKHOCTHLIMW JinLiaMu,

5. HacTosuwee NMocTaHOBNEHME MOANEXKNT HE3aMeaNNTENbHOMY 0nybnKoBaHNMO B "POCCMINCKON raseTe”,
"CobpaHunu 3akoHodaTenscTBa Poccuinckon ®epepaummn” n Ha "OdulnansHOM MHTEPHET-NopTane NpaBoBoOn
NHpopMauun" (www.pravo.gov.ru). lNoctaHoBNIeHNE A0JIXKHO ObITb 0NybIMKOBaHO TakXXe B "BecTHuke
KoHcTuTyumoHHoro Cyaa Poccuinckon ®egepauun”,

KoHCTUTYyuUMOoHHbIN Cya

Poccunckon ®epepalmm

Ne 30-1
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