00 oTKa3e B NPUHATUU K PACCMOTPEHMUIO XXaNoObl rpa >k BaHKU
TuMmolwleHko lNasiMHbl BacunbeBHbl HAa HapyLleHUe ee
KOHCTUTYLLMOHHBIX NMpaB NoAnyHKTOM 1 nyHKTa 1 ctaTtbm 162
HanoroBoro kogekca Poccunckoun ®epepauum

Onpegnenenme - Ne 147-0 - 0T 04.03.2004 - KoHCTUTYLMOHHBIA Cyp Poccuinckon ®epepaunn - fencteyeT 6e3
N3MEeHeHNN

VimeHeMm

Poccuiickon ®epepaumm

ONPEOLENEHWNE

KOHCTUTYLIMOHHOI O CYZIA POCCUNCKOW ®EEPALLAN

06 0TKase B NPUHATUN K PaCCMOTPEHNUIO XKasl0bbl rpaXkiaHKu

TumoweHKo MasinHbl BacuibeBHbI Ha HapyLLEeHe ee KOHCTUTYLMOHHbIX

npas nNoAnyHKToM 1 nyHkTa 1 cTaTby 162 Hanorosoro kogekca

Poccninckon depepaunmn

ropof MockBa 4 mapTta 2004 roga

KoHCcTuTyumMoHHbIN Cya Poccninckon depepaunn B coctae Mpeacepatens B.[.3opbknHa, cynen
M.B.barnas, H.C.boHaapsq, I A.Tagxwvesa, H0.M.laHnnosa, J1.M.XKapkoso#, I.A.XKunuHa, C.M.KasaHLeBa,
M.N.Kneanpposa, A.J1.KoHoHOBa, J1.0.Kpacasuumkosoi, B.O.JlyunHa, H0.0.PyaknHa, H.B.Cene3sHesa,
A.9.Cnusl, B.I'.CTpeko3oBa, O0.C.Xoxpsikoow, 5.C.263eeBa, B.I.ApocnaBLeBa,

3ac/lylwaBs B NJIeHapHOM 3aceflaHnm 3aknodeHne cyabu C.M.KasaHLueBa, NpoOBOAMBLLEr0o Ha OCHOBaHUM
cTaTbn 41 denepanbHOro KOHCTUTYLIMOHHOIO 3akoHa "O KoHcTuTtyumoHHoMm Cyne Poccuinckon ®epepaumn'
npenBapuTenbHOe n3yyeHune xanobel rpaxkaaHky .B.TUMoLIEHKO,

yCTaHOBMIM:

1. F'paxxaaHka .B.TumolleHKo B cBoei xaJsiobe B KOHCTUTYLMOHHBIA Cyn Poccuinckon ®epepaumm
ocrnapuBaeT KOHCTUTYLIMOHHOCTb MONOXEHNA NoAnyHKTa 1 nyHkTa 1 cTaTby 162 HanoroBoro kofekca
Poccuiickon ®epepalimm, COrnacHo KOTopoMy HasloroBasi 6a3a Hanora Ha f06aB/IEHHYO CTOMMOCTb
YBEJINYNBAETCS HA CYMMbl aBAHCOBbLIX WA MHbIX MNaTEXeN, MOAYYEHHbIX B CHET NPEACTOALMX NOCTAaBOK
TOBapOB, BbINOJIHEHNS paboT MK OKa3aHMA yCAyr, 3a NCKAIOYEHNEM Tex NiaTexen, KoTopble obnaratTcs
no Hanoroson ctaske 0 NPOLLEHTOB B COOTBETCTBUM C NoANyHKTaMu 1 n 5 nyHkTa 1 cTaTbun 164
Hanorosoro kofekca Poccuiickon ®efepaumm, AAnNTeNbHOCTb NPOM3BOACTBEHHOIO LIMK1A U3rOTOBIEHUS
KOTOPbIX COCTaB/IAET CBbILIE LWeCTN MecaueB (Mo NepeyHio 1 B NopsaakKe, KOTOpble onpeaensaTca
MpaBnTenbcTBOM Poccuinckon deaepaunn).

Kak cnefyeT 13 npeacTaB/ieHHbIX MaTepMaioB, HaJIoroBas MHCNeKUMa bpsHckon obnacTu noTpebosana oT
rpaxkgaHku I.B.TUMOLIEHKO KaK MHAMBMAYaNLHOMO NpeanpuHUMaTens, YTobbl aBaHCOBLIE NMAATEXM,
KOTOpble OHa MoJly4unia B CHET NpeacTosLLMX MOCTaBOK TOBAPOB M He BKJIOYMUIIa B PErncTp HaJiora Ha
n06aBNEeHHYO CTOMMOCTb, ObIIN OTPaXKeHbl B PEFUCTPE Kak ornepauun, KoTopble MMeT 06BeKT 00/10)KeHNS
[AaHHbIM Hanorom. PeweHnem ApbutpaxxHoro cyna bpsHckon obnactum ot 22 anpens 2003 roga,
OCTaBJIEHHbIM 63 N3MeHeHMs NocTaHoBNeHEeM PefepanbHOro apbuTpa)kHoro cyaa LleHTpanbHoro okpyra
oT 27 uioHa 2003 roga, uck I.B.TUMOLLIEHKO K Hanoroson MHCNekuun bpsaHckon 06nacTu 0 Npu3HaHuu
HeOeNCTBMTEIbHbIMW yKa3aHHOro TpeboBaHNS 1 B3bICKAHUN CyMM Hafora, NeHn u wrpada 6bi1 OTKAOHEH.
Mpwn 3TOM CyA KacCaLMOHHOW MHCTaHUUK yKa3as, 4To TpeboBaHne HanoroBoro opraHa o BKJIOYEHWMN B
Hanorosyto 6a3y Hanora Ha fo6aBIEHHYI0 CTOMMOCTb MOYYEHHbIX aBaHCOBbLIX MAaTeXen NPsMO 0CHOBAHO
Ha npeanucaHnax cTaTbh 162 Hanorosoro kogekca Poccninckon ®enepaunn. OnpegeneHnem Boicliero
ApbutpaxkHoro Cyna Poccuinckon ®enepaumm ot 25 aBrycta 2003 rofa B nepecMoTpe fena B nopsgke
HaA30pa 0TKa3aHo.

[0 MHEeHUIO 3a8BUTENbHULbI, OCNapBaeEMOe MOoJI0XKEeHME ABSETCA HeornpeLesieHHbIM, MOCKOJIbKY B HEM
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(Kak 1 B Ha/I0roBOM 3aKOHOA4ATENbCTBE B Lie/IOM) He YperyimpoBaH BONPOC 0 MOMEHTE BKJIIOYEHUS
aBaHCOBbIX MJIaTeXen B Hanoroeyto 6a3y Hanora Ha AobaBneHHYO CTOMMOCTb. Kak npeanucbiBatowee
NPOM3BOANTb NCYUCAIEHME 1 yNaaTy Hanora Ha fobaBneHHy CTOMMOCTb aBaHCOM C MOC/eayoLWwmnm
OKOHYaTe/IbHbIM PacYeTOM 1 ynaaTon (BO3BPaTOM) CYMMbl Hanora, 370 NoJIOXKeHNe, CHMTaeT
3a9BUTENbHNLA, MPOTMBOPEYMUT CTaTbhaM 1 (YacTb 1) n 57 KoHcTutyuun Poccunckon ®epepaummn. OHa
YKa3bIBaeT, 4TO 0653aHHOCTb UCHNCANTL U YNAATUTb HAOr HE MOXXET BO3HNKATb paHee BO3HMKHOBEHNS
obbekTa Hanoroob0)KeHMs, a NOCKObKY 06bEKTOM 0610>XKeHNS HaIOroM Ha A06aBIEHHYO CTOMMOCTb
ABNAETCA, B YaCTHOCTW, MOCTaBKa TOBAPOB, TO U CaM Hanor MOXeT ObITb ynaaveH TOAbKO NOC/Ae NoCTaBKy
TOBapOB; aBaHCOBbIE MaTeXW NOCTYNalT NpoaasLy B t0boM Ciyyae 40 3TOr0 MOMEHTA, a 3HAYUT, OHU He
MoryT obnaraTbCs Hanorom Ha gobaeneHHy cToMMocTb. Kpome Toro, ab3aw BTopon nognyHkTa 1 nyHKTa
1 cTtaTbu 162 Hanorosoro Kofaekca Poccuinckon ®enepauumn npussaH KOHKPeTU3NPOBaTh ab3al, nepBbii
TOro »Xe NOANYyHKTa, a MOTOMY He MMeeT COBCTBEHHOrO NpeaMeTa PeryJiMpoBaHus.

2. Kak HeogHOKpaTHO yKa3biBasl KOHCTUTYLMOHHBIN Cya Poccninckon degepaumm B CBOMX PELLEHMNAX, Haor
CYNTAETCH 3aKOHHO YCTAaHOB/IEHHbIM, KOTrja BCe ero obs3aTesibHble 3IEMEHTHI, BK/OYas 00beKT
Hanoroobao0XxeHns 1 Hanorosyto 6asy, onpeaeneHbl B 3aKoHe, C TeM 4TOBbl HanoronaaTeNbLMK TOYHO
3HaJ, Kakue Hasoru, Korga u B KakoM rnopsgke oH AOJ/DKEH NnaTuTb. BMecTe ¢ TeM 3akpensieHHas B CTaTbe
57 KoHCcTuTyumm Poccuinckon ®epepaunm 0653aHHOCTb NAATUTb 3aKOHHO YCTAHOBJIEHHbIE HANOMW He
NCKJI0YaeT NpaBo 3aKoHO4aTes s YCTaHaBAMBaATbL NMOPALOK U CPOKM yNJaThl Hasora Uam ero 4acTu,
cobnofgas npy 3TOM NPUHLMUMNBI KOHCTUTYLIMOHHOIO MU HaJI0roBOro Npa.a.

Tak, B OTHOLUEHWW Haora Ha 4obaBneHHY0 CTOMMOCTb 3aKOHO4ATENb MOXET YCTAaHOBUTb, YTO Ha/l0roBas
6a3a yBe/IMYMBAETCS Ha CyMMbl MOJy4YaeMbIX HaJ0ronaaTesbLUMKOM aBaHCOBbIX MJIaTEXEN, NPy 3TOM
npenycMOTPeB COOTBETCTBYOLLMIA MOPAAOK yNaaThl Hanora: Ambo eanMHOBPEMEHHO (HanpruMep, No MToram
Ha/0roBoro nepunoaa), MMbo aBaHCOM - MPY NOJYHEHMN HAJIOrONATENbLLMKOM aBaHCOBLIX MaaTEXel 3a
peanunsaumnto ToBapa (paboT, yciyr) oKOHYaTeNbHbIM NepepacyeToM Mo UTOram HaaoroBOro Nepuoaa.

C yyeTom TOr0, 4710 0653aHHOCTb MO yNaaTe Hajora Bo3faraeTcs Ha HanoronnaTenbLMKa C MOMEHTa
BO3HWKHOBEHUS YCTAHOBJ/IEHHbIX 3aKOHOAATE/IbCTBOM O Hasorax n cbopax 0b6CToATENLCTB,
npenycMaTpuUBaloLWmMX ynaaTy Hanora (NyHKT 2 cTaTbu 44 Hanorosoro kogekca Poccuinckon ®egepauun), n
npv yCNoBUK, YTO B MOMEHT BO3HWKHOBEHWS HAJI0rOBbIX NMPaBOOTHOLLEHUA 06BbEKT HanoroobaoxxeHms bbin
AO/MKHbIM 06pa3oM onpepesieH B 3aKOHe, OCNaprvBaeMoe HOPMATMBHOE NMOJI0OXKEHNE HE MOXET
paccMaTpPMBaTbCA Kak NPEnsATCTBYIOLLEE COOTBETCTBYIOLLMM CyObeKTaM OCYLLECTBAATL AEATENbHOCTL MO
peanunsauny TOBapoB (BbIMOJHEHNIO paboT, OKa3aHWIo YCAYr), @ TakXe MNoJlydyaTb BO3MELLEHME U3NNLIHE
B3bICKAHHOI0 Haslora 3a cyeT boaxeTa. CnenoBaTesibHO, €ro HeNb34 NMPU3HATb HapyLUALWUM
3akpenneHHoe B KOHCTUTyummn Poccminckon ®epepaunm npaBo Kaxaoro Ha cBoboiHOE UCNoJib30BaHme
CBOMX CNOCOBHOCTEN N UMYLLLECTBA AN NPEeANPUHUMATENBCKON U NHOW HE 3amnpeLLeHHON 3aKOHOM
NEATENbHOCTM N NPaBo COBCTBEHHOCTM.

B cooTBeTCTBMM C NYHKTOM 4 cTaTby 166 Hanorosoro kogekca Poccuinckon depepauum obias cymma
Hanora Ha gobaBieHHY0 CTOMMOCTb UCHUCASETCS MO MTOraM KaXXAoro HaJoroBoro nepuoaa
NPUMEHNTENBLHO KO BCEM OMepauusaM, Npu3HaBaeMbiM 06 bEKTOM Hanoroob10)KeHMs B COOTBETCTBUN C
noanyHkTamu 1-3 nyHkTa 1 ctaTbn 146 faHHoro Kogekca, naTa peanmsauunm (nepenayn) KOTOpbIX
OTHOCUTCS K COOTBETCTBYIOLLEMY HA/IOrOBOMY Nepuogy, C y4eTOM BCEX U3MEHEHUIN, YBEANYNBAKOLLNX UK
yMeHbLUaKLWMX Hanorosyto 6a3y B COOTBETCTBYIOLEM HANOrOBOM Nepuoe (MHbIMK CI0BaMU, B TOM
HaJIoOroBOM nepunoe, B KOTOPOM OHU haKTUYeCKM MOCTYNUAN K HanoroniaTenslunky). CnenosaTensHo,
oCrnapMBaeMoe 3asBUTESIbHULIEN MONOXKEHNE HE COAEPXKMNT HeoNpeae/leHHOCTN OTHOCMTEIbHO MOMEHTa
BKJILOYEHWSA aBaHCOBLIX MJaTeXel B Hanorosyto 6a3y Hanora Ha f06aBAEHHYO CTOMMOCTb, U B 3TOW YacCTK
»xanoba I'.B.TMMOLLEHKO He MOXET BbITb NpuHATa KOHCTUTYLMOHHBLIM Cyaom Poccuinickon ®epepaumm K
PacCMOTPEHMIO KaK He ABAAIOLWAACA 4ONYyCTUMON.

Ab3aL, BTOpon noanyHkTa 1 nyHkTa 1 cTaTby 162 Hanoroeoro kogekca Poccuiickonn depgepaunmn
pacrnpoCcTpaHsAeTCsa Ha HaoromnaaTe bl MKOB, MONYYMBLUNX aBaHCOBbLIE MIAaTEXMW B CHET NpelLllecTBYoLWeNn
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NMOCTaBKW TOBapOB, KOTOpble 0bnaratoTca HaaoroM no ctaBke 0 NPOLEHTOB B COOTBETCTBMUN C YKa3aHHbIMU
B HEM HOpMaMK Hanoroeoro kogekca Poccunckon ®egepadnv n 4ANTENbHOCTb MPOM3BOACTBEHHOMO LINMKA
N3rOTOBJIEHUSA KOTOPbIX COCTABASAET CBbILWE WeCTn MecsueB. Mockobky .B.TUMOLEHKO K YyKa3aHHOW
KaTeropum HanoronaaTesbLNKOB HE OTHOCUTCS, AaHHOE MOJIOXKEHME B €€ feSie HE NPUMEHSAN0CH 1
NPUMEHEHWNI0 He noaaexano.

CornacHo ctaTtbsam 96 1 97 ®efepasibHOro KOHCTUTYLUMOHHOIO 3akKoHa "O KoHcTuTyumnoHHom Cyae
Poccuinckon ®epepaummn” rpaxxaaHe snpase 06paTnThca B KOHCTUTYUMOHHBIN Cya Poccniickon depepaunm
C »KaJ10bo Ha HapyLUeHNe KOHCTUTYLIMOHHBIX NpaB 1 cBo6OA 3aKOHOM U Takas »asoba NpusHaeTcs
AOMYCTUMOW, eC/i 0CNapMBaeMbIM 3aKOHOM, MPUMEHEHHbBIM UV NOLNEXALLNM NPUMEHEHNIO B Aefe
3a59BUTENA, 3aTParnBalTCa ero KOHCTUTYLMOHHbIE NpaBa 1 cBoboAbI.

Mockonbky nognyHkToMm 1 nyHkTa 1 cTaTbn 162 Hanorosoro kogekca Poccuninckon denepaunn npasa
rpakaaHku I.B.TUMOLLEHKO 3aTPOHYThI He bbiln, ee xanoba He MOXET BblTb NPUHATA KOHCTUTYLIMOHHbIM
Cynom Poccuinckon ®egepaumm K paCCMOTPEHMIO.

Mcxoast U3 N3N10XKEHHOro U PYKOBOACTBYACH MYHKTOM 2 YaCTW NepBOM CTaTbW 43 1 4acCTblo NEPBON CTaTby
79 depepasibHOro KOHCTUTYLMOHHOIO 3akoHa "O KoHcTutyumnoHHom Cyge Poccuinckon Gegepauun”,
KoHCcTuTyumoHHbin Cya Poccminckon ®egepaumnm

onpegenunn

1. OTKa3aTb B MPUHATUM K PAaCCMOTPEHWIO Xanobbl rpa)kaaHkn TuMoLleHKo annHbl BacnibeBHbI,
MOCKOJIbKY OHa He oTBeYaeT TpeboBaHusM PefepanbHOro KOHCTUTYLIMOHHOIO 3akoHa "0
KoHcTuTyumoHHoM Cyne Poccuiickonn deagepaunn”, B COOTBETCTBUN C KOTOPbIMU »Xasioba MoxeT BbiTb
npuv3HaHa JonycTuMon.

2. OnpepeneHune No gaHHowm »xasobe oKOHYaTENbHO 1 06)XKas0BaHMIO HE MOLNEXNT.

3. HacToswee OnpeneneHune nognexuT onybankosaHuio B "BecTHnke KoHCTUTYUmoHHoro Cyna
Poccuiickon ®epepaummn”.

KoHCTUTYyuUMOHHbIN Cya

Poccunckon ®epepaLimm

N 147-0
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