Mo peny o npoBepKe KOHCTUTYLLUOHHOCTU CcTaTbUu 77-1 YrosnoBHO-
MCNOJIHUTENbHOro Koaekca Poccunckon depepauum, ctaten 17 u
18 ®PepepanbHOro sakoHa "O cogep>xaHum nop, CTpakeun
nopo3peBaeMbiX U OOBUHAEMbIX B COBEPLUEHUU NpecTynaeHun" un
NyYHKTOB 139 - 143 lNpaBun BHYTPEeHHEro pacnopsaaka
C/ieACTBEHHbIX U30JIATOPOB YroJIOBHO-UCNOJIHUTEJIbLHON CUCTEMBI
B CBA3M C XXanobou rpaxpgaHuHa E.B.MapamMmoHoBa

MocTtaHoBneHme - Ne 50-1 - o1 28.12.2020 - KoHCcTUTYUMOHHbIM Cya Poccuinckon ®epepaumm - JencteyeT 6e3
N3MEeHeHnNn

VimeHeMm Poccuiickon ®epepaumm
MOCTAHOBJIEHUE
KOHCTUTYLIMOHHOI O CYJIA POCCUACKOW ®EEPALLAN

no geny o NpoBepKe KOHCTUTYLMOHHOCTN CTaTb 77 1 Yro/I0BHO-UCMONHUTEIbHOIO Kogekca Poccminckon
®epepaunm, ctaten 17 n 18 depepanbHoro 3akoHa "O coaep)kaHuUmM Nof CTpaXken NoLo3peBaeMbIxX 1
06BMHAEMBIX B COBEPLUEHUN NPECTYNAeHnn" n NnyHKToB 139 - 143 MNpaBun BHYTPEHHEr0 pacnopsaka
CNefCTBEHHbIX N30STOPOB YrOMIOBHO-UCMONAHUTENLHOW CUCTEMBI B CBA3M C XKas1000/ rpakAaHuHa
E.B.MapamoHoBa

ropog CaHkT-MNeTepbypr 28 aekabps 2020 rona

KoHCTUTYLMOHHBIN Cya Poccuinckon @epepaunn B coctase lMpeacenatens B.[.3opbkuHa, cynen
K.B.ApaHoBckoro, '.A.FagxwueBsa, J1.M.)Kapkosoi, C.M.KasaHuesa, C.[.KHa3eBa, A.H.KokoToBa,
J1.0.KpacaBuukoson, C.[N.MaBpuHa, H.B.MenbHnkoBa, 0.[.PyakuHa, B.I.fpocnaBueBa,

PYKOBOACTBYSCb CTaTben 125 (YacTb 4) KoHCcTuTyuun Poccminckon depepauum, NyHKTOM 3 4acTu NepBoW,
YacTAMN TPETbEN N YETBEPTON CTaTby 3, YaCTbio NepPBON CTaTbm 21, cTaTbamm 36,47 1, 74, 86, 96, 97 n
99 ®epfepasibHOr0 KOHCTUTYLIMOHHOMO 3akoHa "O KoHcTuTyumoHHoM Cyae Poccuinckon ®egepaumm”,
paccMmoTpen B 3acefiaHun 6e3 npoBefeHnNs CyLlaHnsa 4ef0 0 NPoBepKe KOHCTUTYLMOHHOCTY cTaTbn 77 1
YUK Poccuinckon Penepaunn , ctaten 17 n 18 depgepanbHoro 3akoHa "O cogepxaHum nog CTpaxken
NnoLo3peBaeMbIX U 06BMHSAEMbIX B COBEPLUEHUN NpecTynaeHnin" n nyHkTos 139 - 143 MNpasun 2
BHYTPEHHEero pacrnopsagka ciefCTBEHHbIX U30JI9TOPOB YroI0BHO-UCMOSHUTENbHON CUCTEMBI.

MoBOAOM K pacCMOTPEHMIO Aena aBunachk xxanoba rpaxfaHuHa E.B.MapamoHoBa. OCHOBaHMEM K
paccMOTpeHWIo Aena fBnaack 0bHapyXMBLLAACA Heonpeae/IeHHOCTb B BOMPOCE O TOM, COOTBETCTBYIOT /n
KoHCTuTyuLmMmn Poccninckon denepaumy ocnaprBaeMble 3a8BUTEIEM HOPMATUBHbIE MOJI0XKEHMS.

3acnywas coobLieHne cyabn-goknagyvka K. 4.PyakuHa, nccnenosas NpefcTaBaeHHbIe JOKYMEHThI U UHblE
MaTepuansl, KoHCTUTyumnoHHbIn Cya Poccuiickon ®epepaumm

YCTaHOBW:

1. B cooTBeTCcTBMM CO CcTaTben 77 1 YUK Poccuinckon Gegepauun npyn HeobxoanMoCTn y4acTums B
CNeacTBEHHbIX NENCTBUSIX B Ka4eCTBe CBUAETENS, NOTEepreBLIero, Nofo3pesaemMoro, 06BMHIEMOro
OCY>X[OEHHbIe K NnweHnto ceoboabl C 0TObIBAaHMEM HaKa3aHWUS B UCMPABUTESIbHON KOJIOHWN,
BOCMUTATENIbHOW KOJIOHWM UAKN TIOpbMe MOryT BbiTb OCTaBJI€HbI B C/IEACTBEHHOM M30a9TOpe Ibo
nepeeefeHbl B C/1I€ACTBEHHLIN N30AATOP U3 YKa3aHHbIX NCMPaBUTESIbHBIX YYpPEXAeHUA Ha OCHOBaHMN
MOTMBUPOBAHHOIO MOCTAHOBAEHUS ClleoBaTeNs C COrnacus pykoBoauTeNa cnefCTBEHHONo opraHa
CnepnctBeHHoro komuteTa Poccuinckon ®epepaumm no cybbekTy Poccuiickonn Pegepaunm nam ero
3amMecTnTens Mmbo NpMpPaBHEHHOr0 K HEMY PYKOBOAMTENS CNeLMaan3npoBaHHOro CNeaCcTBEHHOIO opraHa
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NN ero 3aMecTUTenNsl, PyKoBOAUTENS TEPPUTOPUAJIBLHOIO CNeACTBEHHOMO OpraHa no cybbekTy PoCCMInCKOW
depepaumm CNeaCTBEHHOMO OpraHa COOTBETCTBYIOLWEro hefepanbHOro opraHa MCNOJIHATENLHOW BNacTu
(Mpw cooTBeTCTBYIOLEM (hefepasibHOM OpraHe NCMOAHUTENbHON BNAaCTU) WM ero 3aMeCcTUTENS - Ha CPOK,
He npeBbIWaoWmn ByX Mecsues, ¢ cornacus NMpeacegatens CneacTBeHHOro KoMuTeTa Poccninckom
depepaumm UK ero 3amMecTuTenNs, PyKoBoAUTeNs Ce4CTBEHHOr0 OpraHa COOTBETCTBYIOLLEro
(hefepanbHOro opraHa NUCMOJIHUTENbHON BAACTM (Mpy COOTBETCTBYOLWEM (hefepasibHOM opraHe
NCNOJIHNTEIbHON BJIACTW) - Ha CPOK A0 TPeX MecCsALEB, a TakXe NOCTaHOBJIEHUS A03HaBaTeNs C cCornacus
npokypopa cybbekTa Poccuinckon degepaumm nam ero 3amectutens mbo NpUpPaBHEHHOIO K HEMY
NPOKypopa Wn ero 3aMecTUTesNs - Ha CPOK, He MPEeBbILLAWMIA ABYX MECALEB, a C cornacusa 'eHepanbHOro
npokypopa Poccuinckon deagepauny Wam ero 3amMecTuTens - Ha CPoK A0 TPex MecaueB; Npu HeobxoammocTm
y4acTna B cyaebHom pa3bupaTenscTBe B Ka4eCTBE CBUAETENS, NOTEpNeBLUEro, 06BUHAEMOr0 OCY>XAEHHbIE
MoryT BbITb MO ONpefeneHnto Cyaa navm NoCTaHOBAEHUIO CyAbW OCTaBJIEHbI B C/IEACTBEHHOM M30/159TOpE
nnbo nepeBefieHbl B CNEACTBEHHbIN N30ATOP U3 UCNPaBUTENLHOW KONOHWM, BOCMMTATENIbHON KOJIOHUN UK
TIOPbMbI (4aCTK NepBas 1 BTOpas); B TaKMX CAyYasxX OCY)XAEHHbIE COAEPXaTCa B C/IEACTBEHHOM U3015TOpe
B nopsgke, ycTaHoBNeHHOM ®PefepalibHbIM 3aKOHOM 0T 15 mniong 1995 roga Ne 103-®3 "O cogep>xaHum rnog
CTPaXken noo3peBaeMbiX U 06BUHAEMbIX B COBEPLLUEHUN NPECTYNAEHNA", 1 Ha YCIOBUAX OTObIBAHNS MK
HakKa3aHUA B UCMPaBUTENbHOM yYpeXXaeHWKn, onpeaeeHHoOM NpUrosopoM cyia; npu 3ToM rnpaso
OCY>XAEHHOr0, NMPMBIEKAEMOro B Ka4yecTBe N0A03peBaeMoro imbo 06BMHAEMOro, Ha CBUAAHMNSA
OCYLLECTBAIAETCA B NOpAAKe, yCTaHOBNEHHOM Ha3BaHHbIM ®efiepalibHbIM 3aKOHOM , @ MPaBO OCYXXAEHHOr O,
NpvBAEKAEMOro B KavyecTBe cenaeTena nnmbo notepnesLllero, Ha ANUTENIbHOE CBMAAHME Ha TeppuUTopumn
NCNPaBUTENBHOIO YYPEXAEHNS UK 3@ ero npeaenamMm 1 NpaBo HECOBEPLUEHHOETHEN0 OCYXXOEHHOM0 Ha
KPaTKOCPOYHOE CBUAAHME C BEIXOAO0M 3a NMpeaesibl BOCMUTAaTEIbHOW KOJIOHMN 3aMEeHAOTCSA NpaBoM Ha
KPaTKOCPOYHOE CBUAAHME UK TenedOHHbIN Pa3roBop B Nopsaake, NpeayCMOTPEHHOM YacCTblo TpeThen
CTaTbk 89 naHHOro Kogekca (4aCTb TpeTbs).

depepanbHbIi 3aKoH "O coaepXaHUM Noa CTPaXkel Noa03peBaeMblX U 0OBUHSEMbIX B COBEPLUEHUN
npecTynneHnin" , 3aKpennsas B CTaTbe 17 npaBa N0403pPeEBAEMbIX 1 0OBMHAEMbIX (B TOM YMCIE TEX, KOMY B
KayecTBe Mepbl npecevyeHns n3bpaHo 3ak/04eHne Nog CTpaXKy U KTO COAEPXXUTCA B CNeACTBEHHOM
N30158TOpPE), BKAOYasA NPaBo Ha CBUAAHUSA C POACTBEHHUKAMU U MHBIMUW iMLaMu (MyHKT 5 YacTu nepson), a
TaKXXe NpaBo 3ak/toYaTb 1 pacTopraTb 6pak, y4acTBOBaTb B MHbIX CEMENHO-NPaBOBbLIX OTHOLLEHUSAX, eCJn
3TO He MPOTMBOPEYMT Ha3BaHHOMY PefepasibHOMY 3aKOHY (MYHKT 2 YacTu BTOpOWn), B CTaTbe 18
yCTaHaBAMBAET, B YaCTHOCTW, YTO NOA03PEBAEMbBIM N 0BBUHSEMbBIM HAa OCHOBAHWUWN MNCbMEHHOI0
pa3speLleHns nnua nam opraHa, B NPON3BOACTBE KOTOPbIX HAXOAUTCS YrOJ0BHOE Aes0, MOXET bbiThb
npenocTaB/ieHO He 6osiee ABYX CBUAAHUI B MeCAL, C pOACTBEHHUKAMU U MHBIMW JMLL@MK
NPOLO/KNTESIbHOCTLIO A0 TPEX YAaCOB KaXKAoe (4aCTb TPETbS), MPUYEM Takme CBUAAHUSA OCYLLECTBAAIOTCS
noA KOHTPOJIEM COTPYLHVKOB MECT COAep)XaHusa Mo CTpaXken n B CJiydae MonbiTKK nepeayu
noao3peBaeMoMy nMan 06BNHAEMOMY 3amnpeLLeHHbIX K XpaHEHWIO U UCMOJIb30BaHWIO NPeaMeTOB, BELWECTB U
NPOAYKTOB NUTaHMsA nMbo CBeAEHMUI, KOTOPbIE MOMYT NPENSATCTBOBATb YCTAHOBJIEHWNIO UCTUHBI MO
YrONOBHOMY A€y MK CnocobCcTBOBaTL COBEPLUEHWIO NMPECTYMJIEHUS, MPEPbLIBAOTCA AOCPOYHO (4acCTb
yeTBepTasn).

MNpaBuniaa BHYTPEHHEro pacnopsifka CieACTBEHHbIX N30JIATOPOB YrOJ0BHO-UCMOIHUTENbHON CUCTEMBI
(yTBEpPXAEHbI MPMKa3oM MuHncTepcTBa tocTuumm Poccminckon ®epepaunm ot 14 oktabpsa 2005 roga Ne 189
) B nyHKTax 139 - 143 pernamMeHTUpPYOT NOPSAAOK TakMX CBUOAHUNA, NpeaycMaTprBas, KpOMe NpoYero, 4To
Ha HMUX OOMYCKaloTCA OOAHOBPEMEHHO He 6onee ABYX B3POC/bIX YENOBEK, OHW MPOBOAATCS MO KOHTPOJIEM
COTPYAHUKOB CIeACTBEHHOr0 N30/19TOPa B CNeLmnasbHO 060pyA0BaHHbIX 411 3TUX LieNel NOMEeLLEHNSX
yepes pa3fennTenbHyo NePEropoaKy, NCKYaloOLWY0 nepeaadvy Kakmx-nmbo npeameToB, HO He
NPenaTCTBYIOLLYIO BU3yanbHOMY 0BLLEHNIO 1 MeperoBopaM, KOTOPbIe OCYLLECTBAATCS Yepes
neperoBopHOe YCTPOMCTBO U MOTYT NPOCAYLWNBATLCA COTPYLAHUKAMUN CeACTBEHHOIO M30149TOpa.

1.1. KOHCTUTYLMOHHOCTb YKa3aHHbIX HOPM OCMapuBaeT rpaxaHuH E.B.MapamoHoB, koTopbivi B 2014 -
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2018 rogax comeprkacs B CNeACTBEHHbIX N30/19TOPax B KayecTBe 06BMHSAEMOro, B TOM Yucne ¢ uwons 2017
rofia - Ha ocHoBaHum cTaTbl 77 1 YUK Poccuinckon ®epepaunn , 6yayym oCy>K AEHHbLIM K JINLLIEHWIO
cBoboabl ¢ 0TObIBAHNEM HaKa3aHWA B MCMPaBUTENbHON KOMOHMM 06LLero pexuma.

E.B.MapamoHoB 06paTnacsa B CyA C aAMUHUCTPATUBHBLIM MCKOBbLIM 3asiBIEHUEM K ABYM CJIeICTBEHHbIM
N30/19TOPaM U TeppuTOpMasLHOMY opraHy ®egepanbHon CnyXbbl UCMONHEHNS Haka3aHui, Tpebys
Npu3HaTb HE3aKOHHbIMW LENCTBUS, Bbipa3nBLUMECS B OTKA3e NpeaoCTaBUTb eMy OnTeNbHbIE CBMAAHMNA C
poanTenamMu n gpyrumm 6an3KumMmn poacTeeHHMKammu. CornacHo ero no3mumm, oTCYTCTBUE Takux CBUAAHUN
BO BPEMS COAEPXKaHMA B C/IeACTBEHHbIX M30ATOPax 3HAYNTENbHO YCYrybadaeT nx OTHOLWEHNA C XXEHON, C
KOTOPOW OHWN XOTAT UMETb AETENn, NPEnATCTBYET MM B NPaBE Ha NoJlyYeHne MaTePUHCKOro KanuTana no
COOTBETCTBYIOLLEN Nporpamme. PeweHnem KonnuHckoro panoHHoro cypa CaHkT-NMeTepbypra ot 25 anpens
2019 roga B yAOBNIETBOPEHUN UCKA OTKa3aHO, MOCKOJIbKY AENCTBMUA OTBETYMKOB MNPU3HaHbLI 3aKOHHbLIMU, @
TaKXxe Mo Npu4mMHe nNponycka cpoka ans obpalleHmns B cyd. [laHHOe pelleHmne ocTaBieHo 6e3 nsmMmeHeHus
anennsunoHHbIM onpeaeneHmem CaHkT-MNeTepbyprckoro ropoackoro cyga ot 30 okTsbps 2019 roga u
KacCaLMWOHHbLIM onpeaeneHmem cynebHon Konerny no agMUHUCTPATUBHBLIM AefaM TpeTbero
KaccauuoHHoro cyaa obuien opucamkuum ot 19 despana 2020 roga.

MNMopaHHOe B Nopsiike rpaXKAaHCKOro Cygonpon3BoAcTBa MCKOBOe 3asBneHune E.B.lNapamoHoBa 0
KOMMNeHCcaL M MopaJsibHOro Bpefa B CBA3W C HENPeAOCTaB/eHNEM AINTENbHbLIX CBMAAHWI OCTaBneHo be3
yO0BNeTBOPEHNS pelleHnemM KonnnMHCKoro panoHHoro cyaa CaHkT-MNeTepbypra ot 29 mas 2019 roga, ¢ 4em
COrNlaCMANCH BhILLECTOSALWME Cyabl (anennsaunoHHoe onpeaeneHne cyaebHom KoNernm no rpaxgaHckmm
nenam CaHKT-MeTepbyprckoro ropofckoro cyna ot 29 okTabps 2019 rofa 1 KaccalMOHHOE onpeaeneHne
cynebHon Konnernum no rpaxxaaHcknM aesiam TpeTbero KacCcaunoHHOro cyaa obLuen opucankumm ot 25
nekabps 2019 roga). B cBoto ovepenb, €ro agMUHUCTPATUBHBIA NCK O MPU3HAHUN COOep)KaHuUs B
CNefCTBEHHOM M30/19TOPE B ONpefeneHHOe BpeMs He3aKOHHbIM BBMAY 6€34eNCTBNSA N0 ero NepeBoay B
NCNpaBUTENbHYIO KONOHNIO 0BLLEro peXxnuma YaCTUYHO yA0BIETBOPEH pelleHmneM KOAMMHCKOro paoHHOMo
cyna CaHkT-MeTepbypra ot 11 utona 2019 rofa, BCTYNUBLLMM B 3aKOHHYIO CUAY.

1.2. Mo mHeHuto E.B.MapamMoHOBa, ocrnapmvBaeMble UM HOPMaTUBHbIE MONOXKEHNS NPOTUBOPEYaT CTaThaM 17,
19, 21, 23, 38, 49 n 55 KoHcTuTyumm Poccminckon ®epepauny B TOM Mepe, B KaKON He NpeaycMaTpuBaloT
BO3MOXXHOCTW NPOBEAEHNA ANNTENBHOI0 CBUAAHUSA Ha TePPUTOPUN CNEeACTBEHHOIO U305STOpa Kak ANs
06BUHSEMBIX, TaK U AN OCY)XAEHHbIX, COAEPXKALLMXCSA TaM B CBA3M C Yy4aCTUEM B C/IeACTBEHHbIX AENCTBUAX
n cypebHoM pa3bunpaTenbCTBE MO HOBOMY YroJIOBHOMY Aeny. OH yTBEPXKAAET, YTO JINLIEHNE 3TUX NL
BO3MOXXHOCTWU UMETb AJINTENIbHbIe CBUAAHWUS CTaBUT UX B HEPABHOE MOJIOXKEHME C JiMLlaMn, BUHOBHOCTb
KOTOPbIX AOKa3aHa BCTYMNMBLUMM B 3aKOHHYIO CUJTy MPUIrOBOPOM CyAa M KOTOpble 0TObIBAlOT Haka3aHue B
BMIE NULeHns cBoboabl B KOJIOHMAX 0BLLEr0 UM CTPOroro pexuma, nMes NpaBo Ha Taknue CBUAAHNS.
ObpalLanck K cTaTbe 18 ®eaepanbHOro 3akoHa "O cofepxXaHun NofL CTpaxken Nofo3peBaemMbIx U
00BUHSIEMBIX B COBEPLUEHMM NpecTynneHnin" , KoHCTuTyumnoHHbIn Cya Poccuiickon denepaunn 0TMETI
cnepyioulee.

3aKJI0Y€eHNe NOoA CTPaXy CBA3aHO C MPUHYANTENbHLIM NpebbiBaHNEM NOL03pEBAEMOro, 06BUHSEMOrO B
OrpaHUYEeHHOM MPOCTPAHCTBE, NPEKPALLEHNEM BbINOSHEHNSA CYXEBHbIX NN NHBLIX TPYAO0BbIX
0643aHHOCTEN, HEBO3MOXHOCTbO CBOBOAHOI0 NepeaBMXeHns 1 0bLLeHNs C HeonpeaeneHHbIM KpyroM sinL,
T.e. C HENOCPEACTBEHHbLIM OrpaHNYeHNEM CaMoro npaBa Ha U3nYeckyto cBoboay 1 MNYHYO
HEMPMKOCHOBEHHOCTb. OrpaHNYEHHOCTb XKe NpeaoCTaBAAEMbIX EMY CBUAAHWUIA MO UX KOJNYECTBY,
NPOAOIKUTENBHOCTY 1 YCJIOBUSIM NPOBEAEHMNSA - HEU3BEXXHOE CIeACTBUE 3TOM Mepbl NPeceyeHns,
CoCTosILEN B N30A4LMUN OT 0bLLEeCTBa B CNeLNasibHOM MecTe Nof oxpaHown (onpenenerHns ot 1 nona 1998
roga Ne 159-0, ot 13 utoHa 2002 roga Ne 176-0, oT 16 okT6psa 2003 roga Ne 351-0, o1 17 utoHda 2010 roga
Ne 807-0-O n ap.).

Hanmyne faHHbIX OrpaHnyYeHnii Bbi3BaHO CNeLngrKoN YroJoBHOMO CyA0NPON3BOACTBA, @ TakXXe TEMU
LensMu, KoTopble CTOAT Nepes 3aktoyeHneM NoL CTPaxKy Kak Mepon npoLeccyasbHOro NPUHYXAeHUS 1
KOTOPbIE OT/INYHbI OT Lefien 1 3aay, HenocpeaCcTBEHHO CBA3aHHbIX C PEXXNMOM 0TObIBAaHUSA Ha3HAYEHHOI 0
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CYZIOM HaKa3aHus B MecTax JueHus ceoboabl, BKIOYaLWMM B cebs Npu onpedenieHHbIX YCI0BUAX NPaBo
Ha ganTenbHble cBuAaHna (ctatbsa 89 YUK Poccminckon degepaummn ). Mpu 3TOM orpaHmMyeHns
ASINTENbHOCTY CBUAAHWNA NOL03PEBAEMbIX 1 0OBMHAEMbIX 4ENCTBYIOT UL B NEPUOL NX COLEPXKAHUSA MOA,
CTpaXken, NPOLO/IKNTENIbHOCTb KOTOPOro He JOJ/KHA BbIXOAUTb 3a Npenesibl pa3yMHbIX CPOKOB YIF0JIOBHOIO
cyfnonpou3soAcTsa (cTaTha 6 1 YMNK Poccuinckon depepauun ). Bo B3anMOCBA3M C NONOXKEHUAMUN YT OOBHO-
npoueccyanbHOro 3akoHa, obecneynBaloWMMIN Pa3yMHOCTb CPOKOB MPON3BOACTBA MO YrOJI0BHOMY AeNy,
CTaTbsl 18 ®enepanbHOro 3akoHa "O cofep)XaHumn Nog CTpaXke NoA03peBaEMbIX 1 0OBMHAEMbIX B
COBEpLUEHNN NPECTYNAEHNN" HE MOXXET pacLLeHMBaTbCSA Kak OTMEHSIoLWasn nam ymanaowas npaso
noao3peBaeMbiX U 06BNHAEMBIX, COAEPXKALLMXCA NOL CTpaXkew, Ha obLieHne C POACTBEHHMKAMMN N UHBIMK
nmuamu, OHa NMWb YCTaHaBAMBAET ONpenesieHHbIe OrpaHNYeHns, KOTopble AENCTBYIOT B paMKax
pa3yMHOro Cpoka, 0TBeYatoT TpeboBaHNAM CpaBeAIMBOCTU, afeKBaTHbI, MPONOPLMOHaNbHbI, HE0OX0ANMbI
AN9 3aLlUTbl LLEHHOCTEN, NepeYvmncieHHbiX B cTaTbe 55 (4acTb 3) KoHcTuTyumnn Poccuinckon ®epepauuu, n
BbITEKAIOT 13 CaMOro CyLlecTBa Takon Mepbl MpecevyeHuns, Kak 3akaoyeHne nog ctpaxy (OnpegenexHne ot
7 theBpans 2013 roga Ne 133-0).

depnepanbHbI 3aKOHOAATEb, MOMUMO TOr0, YCTaHOBWA B CTaTbe 72 YK Poccuinckon ®epepaumm nbroTHble
npaBuia 3a4eTa BPEMEHUN COAEP)KaHMA N0 CTPaXKel B CPOK JiMlieHnsa cBo6oabl B OTAE/bHbIX BUAAX
NCNpaBuTeNbHbIX yypexaeHnin (PenepanbHbiil 3akoH 0T 3 nions 2018 roga Ne 186-®3 "O BHeceHUn
N3MEHEHUN B CTaTbio 72 YronoBHOro kogekca Poccninckon Pegepaunn”), B ocHoBe Takoro 3a4yeTa B CPOK
HakKa3aHuWsA nepuoaa, B Te4EHNe KOTOPOro JIMLO NOABEPraeTCs N3onauum ot obLiecTsa, 1EXNT
comnocTaB/ieHMe XxapaKTepa NpUMeHsSeMbIX Yro0BHO-NMPaBOBbIX U YrOJ0BHO-NPOLLECCYabHbIX OrPaHUYeHNI
(onpenenenus ot 25 aHBapsa 2018 roga Ne 212-0, o1 17 uions 2018 roga Ne 2030-0, o1 27 ceHTabps 2018
roga Ne 2140-0 v gp.).

CnepoBaTenbHO, CTaTbs 18 PenepanbHOro 3akoHa "O cogepxaHum noa CTpaken noLo3peBaEMbIX 1
06BUHSEMBIX B COBEPLUEHMM MPECTYNIeHnn" , npeaycMaTpuBas orpaHnyeHne npasa Ha AanTeNbHbIe
CBUAAHNA ANA WL, 3aK/II0YEHHbIX NOL4 CTPaXy, HanpaBfiieHa Ha AOCTWKEHNE Lenein YyronoBHOro
CY[ONpoOn3BOLCTBA, YYUTbIBAET CrneunduKy 3TON Mepbl NPpecevyeHns 1 He NPenaTCTBYET 3a4€Ty BPEMEHM
COAEpPXXaHNA NoL CTPaXken B CPOK neHns csoboabl, noanexallero oTbbiThI0 0CYyXXAEHHBIM. [TOCKOLKY,
Takum obpa3om, Ha3BaHHas HOPMa B AAHHOM acreKTe He COAEPXXUT HEONPEAENEHHOCTN N HE MOXXET
pacLleHMBaTbCA Kak HapyLualowas KOHCTUTYLMOHHbIE MpaBa 3asaBMTensd B 0603Ha4YeHHOM UM CMbICIIE,
NPOU3BOACTBO MO ero »anobe B 3TON YaCTW - Kak He OTBEYAIOLLEN KPUTEPMIO AOMYCTUMOCTU 0bpalLeHni B
KoHCTUTYUMOHHbIN Cya Poccuinckonn depepaummn - B CUY NyHKTa 2 4acTuW NepBow CTaTbl 43 1 cTaTby 68
®enepanbHOro KOHCTUTYLIMOHHOIO 3akoHa "O KoHcTuTyumoHHoM Cyae Poccunckon ®egepauunn”
NOANEXUT NPEKpPaLLEHNIO.

YT1o KacaeTcs cTaTbh 17 GegepanbHOro 3akoHa "O cogepxaHuu Nog CTpaken Nofgo3peBaeMbIX 1
06BMHAEMBIX B COBEPLUEHUN NPECTYNAeHMA" , TO OHa, 3aKpenaas npaBa NnoLo3peBaeMbixX 1 0OBNHAEMbIX, B
TOM YMCJIe Ha CBUAAHMNA C POACTBEHHMKAMU N UHBIMWU INLAMK, NEPEYNCSIEHHBIMU B €ro cTaTbe 18, a Takxe
Ha y4YacCTne B CEMENHO-NPaBOBbIX OTHOLLEHMAX, CaMa Mo cebe He pernaMeHTUPyeT OCHOBaHWUIA 1 nopsaka
npegocTaBieHns CBUAAHUN.

CornacHo ctaTbe 125 (4acTb 4) KoHcTuTyuumn Poccuinckon ®egepaumm, NyHKTY 3 4acTU NepBomn CTaTby 3,
cTaTtbaMm 96 1 97 ®enepanbHOro KOHCTUTYLMOHHOIO 3akoHa "O KoHCTUTYUnoHHOM Cyae Poccumnckom
depepaummn" KoHcTuTyumnoHHbin Cyn Poccunckon ®epepaumm no xasobam Ha HapylleHne
KOHCTUTYLIMOHHBIX NpaB 1 cBo60OA rpa)kaaH NPOBEPSET KOHCTUTYLMOHHOCTb (hefepalibHbIX
KOHCTUTYLMOHHbIX 3aKOHOB, (hefepaibHbIX 3aKOHOB, HOPMaTMBHbIX akTOB lpe3naeHTa Poccuiickon
®epnepaunmn, Coseta Penepaumnm, FlocygapcteeHHon Oymel, MNpaBuTensCcTBa Poccninckon degepaunm,
KOHCTUTYLMI pecnybank, yCTaBOB, a TakXXe 3aKOHOB M MHbIX HOPMATUBHbIX akTOB CyObeKTOB PoCCUICKON
depfepalmm, M34aHHbIX MO BONPOCaM, OTHOCALLMMCS K BEAEHWNIO OPraHOB roCy4apCTBEHHOW BNacTU
Poccuinckon degepaumm 1 COBMECTHOMY BEAEHMIO OPraHOB roCcy4apCTBEHHOW BAACTW POCCMIACKON
depfepalm N OpraHoB roCyaapCTBEHHOM BNacTn cybbekToB Poccunckon ®epepaumm, NPUMEHEHHbIX B

CkavaHo Ha canTe «3akoHbl PO» — https://actrf.ru Ctp.4mn313



KOHKPETHOM [efie, eC/IN MCYEPMaHbl BCE APYrMe BHYTPUroCyAapCTBEHHbIE CpeacTBa CyaebHOM 3awuTsl.
MpoBepka e Mo yka3aHHbIM Xano0baM KOHCTUTYLMOHHOCTW BELOMCTBEHHbLIX HOPMATUBHbIX aKTOB, K YNC/y
KOTOPbIX OTHOCUTCA NpuKa3 MuHucTepcTBa tocTuuumn Poccunckon ®epepaumm ot 14 okta6ps 2005 roga Ne
189, yTBepauBLwunii MpaBuna BHYTPEHHErO pacnopsaka CeACcTBEHHbIX M301STOPOB YroJ0BHO-
NCNOJIHNTESIbHON CUCTEMbI, HE BXOAWUT B KOMneTeHumnto KoHCTMTyumoHHoro Cyaa Poccuinckon ®enepauun
(onpenenenus ot 20 anpenst 2001 roga Ne 145-0, oT 23 ntoHs 2015 roga Ne 1398-0, oT 29 ceHTAbpsa 2016
roga Ne 1941-0, oT 29 Mas 2019 roga Ne 1246-0, o1 18 nons 2019 roga Ne 1886-0 1 ap.).

Takum obpa3om, € y4eToM npeanucaHun ctaten 74, 96 n 97 denepasnbHOr0 KOHCTUTYLMOHHOMO 3akoHa "0
KoHcTuTyuLmMoHHOM Cyfie Poccuickon @epepaunn” ctaTtea 77 1 YUK Poccuinckon ®Penepaumm n ctatbs 18
depfepanbHOro 3akoHa "O cofep)xaHmm Nog CTpaXken NoLo3peBaeMbIX 1 06BMHAEMbIX B COBEPLUEHNN
NPecTynieHnn" aBRsaTCS NPeaMeToM paccMoTpeHns KoHcTuTyumoHHoro Cyaa Poccuinckon ®epepaumm no
HacTosALEeMY AeNy NOCTOJIbKY, MOCKOJIbKY Ha UX OCHOBaHWW He NPefoCTaBASIOTCA AAUTENbHbIE CBUAAHNSA
OCY>XAEHHbIM K JINLLEHNO cBOBOAbLI, OCTaBJIEHHbLIM B C/IEACTBEHHOM N3015TOpPE NMbO NepeBeeHHbIM B
CNeacTBEHHbIN N30AATOP M3 UCMPABUTENBHOW KONIOHUKN, BOCMUTATENbHOW KOJIOHN UK TIOPbMbI NPK
HeobXx0A4MMOCTMN yHacTUSA B CIe4CTBEHHbIX AENCTBMAX B Ka4eCTBe Nogo3pesaemMoro, 0bsmHaemoro ambo
yyacTusa B cynebHom pa3bupaTenbCTBe B KayecTBe 06BMHAEMOrO.

2. B Poccmm Kak npaBOBOM rocyaapcTBe Ye0BEK, ero npaea 1 cBoboAbl ABAATCS BbICLUEN LLEHHOCTHIO, a
nX Npu3sHaHmne, cobnogeHne 1 3awmnTa - 06593aHHOCTBIO FOCYAAPCTBa, OHW MPU3HAIOTCSA U FrapaHTUPYOTCS
CornacHo obuienpusHaHHbIM NPUHLXNAM N HOPMaM MeXAYHapo4HOro npaBa U B COOTBETCTBUM C
KoHcTuTyumen Poccuinckon ®egepaumnm onpegensoT CMbIC/, COAEPXKAHNE U MPUMEHEHMNE 3aKOHOB,
obecneymBaloTCa NpaBOCyAMEM, MPMUYEM rOCYapCTBO rapaHTUPYeT PaBEHCTBO NpaB 1 cBobopn (cTaTha 1,
YyacTb 1; cTaTba 2; cTaTha 17, 4acTb 1; cTaTbs 18; cTaTbs 19, YacTb 2, KoHCTUTYumnn Poccuinckon
®epepauymmn). CornacHo KoHcTuTyummn Poccninckon degepaumm 4OCTOMHCTBO JIMYHOCTM OXPaHAeTCs
roCyfapCTBOM, HUYTO HE MOXKET 6bITb OCHOBAaHMEM A5 €ro YMaJIeHUs, HUKTO He LOJIKEH NoABepraTbCs
YKECTOKOMY WJIN YHUXKAIOLLIEMY YE0BEYECKOE LOCTOMHCTBO 00paLLEHMIO NN HaKa3aHWIo (CTaTba 21),
KaXKIbl UMeEeT NpaBo Ha HEMPUKOCHOBEHHOCTb YaCTHOW XXU3HW, INYHYIO U CEMENHYIO TalHY, 3alnUTy
cBOen YyecTn 1 obporo nmeHn (ctatbd 23, 4acTb 1), ceMbS, MaTEPUHCTBO, OTLLOBCTBO U AETCTBO
HaXO4ATCSA MO 3alWMTON roCcyfapcTBa (CTaTbs 7, 4acTb 2; CTaTba 38, 4acTb 1), a OrpaHUYyeHne npas u
cBobop YenoBeKka 1 rpakgaHnHa epepasbHbIM 3aKOHOM BO3MO)XKHO TOJIbKO B TOW Mepe, B Kakol 3TO
HeobX04MMO B LIeNsX 3aLMTbl OCHOB KOHCTUTYLIMOHHOIO CTPOS, HPABCTBEHHOCTH, 340PO0BbS, NPaB U
3aKOHHbIX MHTEpPEeCcoB Aapyrux auu, obecrnevyeHmns o60poHbl CTpaHbl U 6e30MacHOCTM rocyfapcTBa (CTaTbs
55, vacTb 3).

Mo cMbicNy NpMBEAEHHbLIX KOHCTUTYLIMOHHbIX MOJIOXKEHUA NPaBO Ha HEMPUKOCHOBEHHOCTb YaCTHOM 1
CEMENHON XWN3HU, B TOM 4ncsie Ha HedhopMaibHoe obLeHne, 3alMaeTcs 3aKOHOM B OTHOLLEHWW KaXk4oro,
T.€. OHO PACMPOCTPAHAETCS W Ha UL, KOTOpPbIE NNLLIEHbI CBOBOALI B YCTAHOBIEHHOM 3aKOHOM NOpsAAKe U
KOTOpble B LL&/IOM, KaK HEOAHOKPATHO 0TMeYas KoHCTUTyumnoHHbii Cya Poccuinckon ®enepauum, obnagatot
TeMU e npaBamu 1 cBoboaamMu, YTO U OCTasIbHbIE FPaXkaaHe, 3a U3bATUAMU, 00YCNI0BIEHHBIMY
0COBEHHOCTSAMM UX JINYHOCTW, COBEPLLEHHbBIX UMW MPECTYMIEHNIA N CNELNANIbHBIM PEXUMOM MECT JINLLEHNS
csoboabl (MocTtaHoBneHme oT 15 HoAbpsa 2016 roga Ne 24-1 ; onpegenenmns ot 13 uioHsa 2002 roga Ne 173-
O, oT 9 nioHs 2005 roga Ne 248-0, oT 16 deBpana 2006 roga Ne 63-0, oT 15 miond 2008 roga Ne 454-0-0, oT
25 peBpans 2010 roga Ne 258-0-0O n ap.). JluweHne csoboabl M3MEHSET NPUBbIYHBLIA PUTM XU3HN
4esl0BEeKa, ero OTHOLIEHMSA C OKPYXKaoLWMMK N UMEeT CyLLeCTBEHHbIe MOPasibHO-NCUX0I0rnyeckune
nocneacTBmMs, OrpaHMyMBas ero npaea 1 cBo60Abl HE TOMILKO KaK rpakAaHnHa, HO 1 Kak JIMYHOCTK, 4TO
CBSI3aHO C NPOTMBOMNPaBHbLIM NOBELEHNEM BUHOBHOIO 1 06YCNOBIEHO HEOOXOANMOCTbIO OrPaHNYEHNS ero
€CTEeCTBEHHOr0 Nnpaea Ha cBoboay B LieNAX 3alMTbl HDABCTBEHHOCTM, NPaB U 3aKOHHbIX UHTEPECOB APYrunx
nmu. BmecTe ¢ Tem cobntofeHne 3aKOHHbIX MHTEPECOB 3a4epKaHHbIX, 3aK/0YEHHbIX MO CTPaXy WK
OCY>XXAEHHbIX K NLWEHNI0 CBOOOALI MO NPUIroBOpY CyAa NpeanosaraeT, B YaCTHOCTU, YTO OHW HE MOTYT
ObITb MOJIHOCTbIO MCKIIOYEHbI N3 Cepbl 06LLEHNSA C NOABMU, HAXOOAWMUMUCS C HAMMW B TECHBIX JINYHbIX,
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npex[ie BCero PoACTBEHHbIX, CEMENHbIX N CYNPYXXECKUX OTHOLWEHNAX (onpeneneHns ot 1 oktabps 2009
roga Ne 1053-0-O n o1 7 chepand 2013 roga Ne 133-0).

Kak yka3aHo B Pe3ontouun 69/172 leHepanbHon Accambnen OOH oT 18 gekabps 2014 roga "lMpasa
YyesnoBeKa Npw OTMNpPaBJeHUN NpaBocyaus", nuua, MMLEHHbIe cBOBOAbI, AOJKHbLI MPOAO/IKATb N0b30BaATLCS
He OoMycCKalowmMm OTCTYNAEHI MPaBaMn Ye0BEKa U BCEMMW APYTMMUK MPaBaMn Ye0BeKa N OCHOBHbLIMM
cB060aaMm, 3a UCKJIOYEHNEM TEX 3aKOHHbIX OrPaHUYeHNIA, KOTOPbIE BHO 00YCNOBEHbI (DaKTOM JINLLIEHUS
cB0b60oabl. COOTBETCTBYIOLLME MEXAYHAPOLHO-NPABOBbLIE aKThbl, MOAYEpKMBas HEOHX0AUMOCTb
NoAAEepXXaHNA N YKPEnaeHNs poACTBEHHbIX, CEMENHbIX N CYNPY>XeCKUX OTHOLLEHWNA, CAyXaLLnX UHTepecam
0beunx CTOpPOH, yCTaHaBAUBAIOT, YTO Aa)XKe ANCLUMMIMHAPHbIE B3bICKAHWSA UK OrPaHNYNTENbHbIE MEpPbI HE
LAO/DKHbI BKJIIOYaTb 3anpeT Ha KOHTaKTbl C CEMbEN; OFPaHNYEHNA Ha TaKne KOHTaKTbl 4OMYCKalTCS IMLb
Ha HEMPOLO/KMTENbHBIA CPOK U TOJILKO €C/IN 3TO HYXXHO AN1A NOALep)KaHMsA 6e30MacHOCTY 1 nopsaaKa
(DoxmHckas peknapauns, ofnobpeHHas Pesontoumnen 70/174 FeHepansHon Accambnen OOH oT 17 nekabps
2015 roga, nognyHKT "y" NnyHKTa 5; MUHMManbHble CTaHAapTHbIe npaBuaa OOH B oTHoLIEHMK obpalleHns
C 3aKtoyveHHbIMK (MpaBuna HenbcoHa MaHaensl), npuHaTbie Pesontounen 70/175 MeHepanbHo Accambnen
OOH o1 17 pekabpsa 2015 roga, nyHKT 3 npasuna 43 n npasuno 106; PekomeHgauuns KomnteTa MMHMCTPOB
CoseTta EBponbl 0T 11 aHBaps 2006 roga Rec (2006) 2 "EBponenckue neHMTeHLMapHble Npasuia”, npasunio
24.4; MemopaHayM EBponenckoro komuTeTa no npeaynpexxaeHuno neiTok 1 6ecyenoBevyHoro nam
YHUXXaoLWeEero 40CTOMHCTBO obpalleHns nnn HakasaHus ot 27 ntoHa 2007 roaa).

C y4€eTOM KOHCTUTYLMOHHbIX MONOXXEHWI U HOPM MEXAYHapOo4HOro NpaBa, ABASIOLWNXCSA B CUy CTaTbn 15
(4acTb 4) KoHCcTTYyumm Poccunckon ®efepaunm 4aCTblo POCCMIACKON NPaBOBON CUCTEMBI,
KoHcTuTyumoHHbIN Cya Poccuiickon Pepepaunn B MNocTaHoBneHUM oT 15 Hos6ps 2016 roga Ne 24-M
KOHCTaTMpOBas Han4yMe npaBa Ha AJIMTENbHbIE CBUAAHNSA Y BCEX KAaTErOpMIn OCYXXAEHHbIX, BK/OYasn TeX,
KOMY Ha3Ha4yeHO MOXXM3HEHHOE NnLLeHNe cBoBOAbI.

Takum 0b6pa3oM, No CMbICaY HOPM KOHCTUTYUUM Poccminckon deaepaunm, MeXXayHapo4HOro npasa u
npaBoBbix No3nunin KoHctutyumoHHoro Cyaa Poccuinckon denepaunmm UCNOSHEHNE HaKa3aHUs B BUAE
nuweHna ceobolbl NpeanonaraeT Mepbl Mo obecnevyeHnto NOALEPKAHNSA OCYKAEHHLIMY COLMANLHO
MoJIe3HbIX CEMEWNHbLIX OTHOLLIEHWUIN, KOHTAKTOB C 6/1M3KNMK POACTBEHHWKAMW, BKJIlOYasa CBUAAHUSA C HAMMK, B
TOM Yucne gnuTensHole (MpUHNUMas BO BHUMaHWE eCTECTBEHHbIE OrPaHNYEHNS YaCTHON U CEMENHON
XXN3HW, 0bycnoBaeHHble Ha3HaYeHHbIM HaKa3aHneM, BUAOM UCMPABUTENbHOIO YYPEXAEHUSA, PEXMMOM
0TObIBaHMSA HaKa3aHMA), a TakXe LOMNyCcKaeT BPEMEHHOE, NPeLonpeae/IeHHOE NPOTMBOMPABHbLIM
XapakTepoM MNoBefleHns OCYXEHHOr0 OrpaHNUYeHne npasa Ha Takue CBUAAHUSA, KOTOPOe, OAHAKO, He
MOXKeT BbITb MPOU3BOJIbHLIM 1N AOJIKHO 0TBEYaTb TPebOBaHNAM CNPaBEAIMBOCTY, aIeKBAaTHOCTM U
Heobx0aMMOCTN AN 3aLUNTbl KOHCTUTYLMOHHO 3HAYUMBbIX LLIEHHOCTEN, NPaB U 3aKOHHbIX MHTEPECOB APYrUX
.

3. Yron0BHO-NCMNONHUTENbLHBIA Kogekc Poccuiickon Pegepaunn onpenenn npaea n 0683aHHOCTH
OCY>XOEHHbIX NCXOAA U3 NOpsALKa U YCIOBMIN OTObIBaHUSA KOHKPETHOr0 BMAa Haka3aHus (4acTb YeTBepTas
cTaTbm 10), B HaCTHOCTM NPaBO OCY>XAEHHbIX K MLEHN0 CcBO6OAbI Ha NPefoCTaB/IEHNE UM HE TOJIbKO
KPaTKOCPOYHbIX CBMAAHMWIA C POACTBEHHMKAMMW MAN UHBIMU ANL@MW B MPUCYTCTBUKN NpeacTaBuTens
AAMUHUCTPALUKN UCMPABUTENBHOMO YYPEXXAEHNS, HO U ANNTENbHLIX CBUAAHWUA C MPaBOM COBMECTHOIO
NPOXXMBaHWA C CYNpPyrom (Cynpyrown), poanTensiMmmn, AeTbMW, YCbIHOBUTENSMU, YCbIHOBAEHHbLIMW, POAHBLIMY
BpaTbaMu 1 cecTpamu, feaylikamu, 6abylwikamm, BHyKamu, a C paspeLleHmns HavalbHKa UCNpaBUTebHOro
YUPEXAEHUS - C MHBIMU NLLAaMK (YacTu nepeas - BTopas 1 ctaTbu 89, NyHKT "6" YacTu nepBow, YacTb
nepsas 1, nyHKT "6" 4acTu BTOpoW, YacTb BTOpas 1 n NnyHKT "6" YyacTu yeTBepTOM CTaTbh 121, NnyHKT "6"
YyacTu NepBom, MNyHKT "6" YacTy BTOPON U NYHKT "6" YacTu TpeTben cTaTbh 123, NyHKT "6" YacTn nepson,
NYHKT "6" YacTn BTOPOM M NYHKT "6" YacTu TpeTben cTaTbh 125, NyHKT "6" YacTn 4eTBEpPTOW 1 MYHKT "6"
YyacTy naTon cTaTby 131, NyHKT "6" YacTn nepBon, NyHKT "6" 4acTu BTOPON, NYHKT "6" YacTn TpeTben u
NyHKT "6" YacTn naTon cTaTbn 133).

JaHHbIA KofeKC 3akpenun 1 BO3MOXXHOCTb NPeLOCTaBAEHNS OCYXAEHHbLIM K ULLIEeHU0 cBo6oabI NOMMUMO
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CBMAAHWI, HA KOTOPbIE OHM UMEIDT MPaBO B CMJTY 3aKOHa, A0 YeTblpex AOMNOJIHUTESbHbLIX KPaTKOCPOYHbIX
UNN OANTEeNbHbIX CBUAAHWUI B TeYeHune rofda (MyHKT "e" YacTu nepBomn cTaTbk 113 1 YacTb BTOpas CTaTby
114) B Ka4yeCTBe 04HON U3 Mep NMOOLLPEHNS, @ TaKXe NpefycMoTpes orpaHM4yeHme Koan4ecTsea
KPaTKOCPOYHbIX CBMAAHWI U 3anpeT Ha NpefocTaB/ieHne OAnTeNbHbIX CBUAAHUN OCYXXAEHHbIM,
BOLBOPEHHbIM B WUTPaHON nnbo ANCLUNANHAPHBIN N30ASTOP, NepeBeAeHHbIM B NOMELLEHNS KaMepHOro
TUNa, eQuHbIe MOMELLEHNSA KAMEPHOro TuMa, OANHOYHbIE KaMepsbl (Y4acTb nepBas, NyHKT "r'" YyacTu BTOPOW
cTaTbM 118 1 yacTb nepsas cTaTb 137). Mpu 3TOM NOCKOJIbKY NPYMEHEeHNe Mep B3blCKaHUA JOMYCKaeTcs
JIMWb Ha YCTaHOBJ/IEHHbIN CTaTben 115 aaHHOro Kogekca nepuog, NoCcTosibKy OrpaHnYeHmne npasa
OCYXXAEHHbIX K INLWEHNI0 CBOOOALI Ha AANTENbHbIE CBUAAHNS HOCUT UCKNIOYNTENIbHO BPEMEHHbIN
xapakTep. OrpaHu4eHve 3Toro npasa BbICTYNaeT COCTABHOMN YaCTbIO B3bICKAHWUI, NMPUMEHSAEMbIX K
OCY>XAEHHbIM, BbI3BaHO UX MPeALeCTBYIOLMM NOBEAEHNEM - HAPYLLUEHNEM NOPsAAKa 0TObIBaHNA HaKa3aHus,
B TOM YMCJIE 3/10CTHbIM.

TeM caMbIM gaHHbIN Kogekc BBen - ucxoasa us KoHcTutyumm Poccuinckon ®eagepaumm n HOpM
MeXIYHapo4HOro npaga - obwme TpeboBaHUs K NOPAAKY OCYLLECTBEHUS NPAB OCYKAEHHbLIX Ha
HedopMasibHoe obLLeHne C POACTBEHHMKAMMN UAN UHBIMW IXLLAMK, BKAOYAs 4SIMTesbHble CBUAAHNS,

AN hePEHLMPOBAHHO, C YYETOM BUAA NCNPABUTENLHOMO YYpeXXAeHNS, peXxrMa 0TObIBaHNA Haka3aHus,
Mep BOCMMTaTEeIbHOro BO3AENCTBUS Ha OCYXXAEHHbIX (Mep NOOLLPEHNS U B3bICKaHKS), C TeM YTOObI
CnocobCTBOBaTb X NCMPABEHUNIO, NOALEPXKAHNIO COLIMAIbHO NOJIE3HbIX OTHOLLEHWIA, peann3aunn npas
YJIEHOB CEMbU OCYX[EHHOrO.

CaM (hakT 0CTaBNIEHUS OCYXXAEHHbIX K NNLWEHN0 CBODBOAbI B CIeACTBEHHOM U3015TOPe NnbO NX NepeBoa B
CNeacTBEHHbIN N30NATOP U3 UCNPaBUTESIbHOW KOJIOHUWN, BOCMIUTATEIbHOW KOJIOHWUN UK TIOPbMbl 415
y4acTua B CIeACTBEHHbIX AENCTBUAX UK B cyaebHoM pa3bupaTenbCTBe He MEHSAET U HE MOXKET MeHATb
OCHOBaHMA U YCI0BUA UCNOJIHEHNSA HaKa3aHWs, onpefeneHHble BCTYNUBLUMM B 3aKOHHYIO CUJY MPUrOBOPOM
cyZa, n obycnoBneHHoe NpUroBOpOM NPaBOBOE MONOXKEHUS NNLLA KaK OCYyXKAeHHOro. CnegoBaTentsHo,
TaKue fimLa COXPaHAIOT CBON CTATYC OCYXXAEHHbIX K IMLWIEHNI0 CBOBOAbI C MPUCYLLMMMK 3TOMY CTaTyCy U
nNpeayCMOTPEHHLIMU YrONOBHO-NCNOSIHUTENbHLIM 3aKOHOAATENLCTBOM NpaBaMu 1 06a3aHHOCTAMN,
BKJ1t0H4AA NpaBo Ha CBMAAHMA C POACTBEHHUKAMWN AN MHBIMW iMLiaMu, B 3TON CBA3M B Cayyanx
MPUBEYEHNSA OCY>KAEHHbIX K MLWEHUI0 CBOBOAbI K y4aCTUO B CNEACTBEHHbLIX AEACTBUSAX NN B CyaebHOM
pa3bupaTenbCTBe OHY COAEPXKATCA B CIeACTBEHHOM U30STOPE Ha YC/I0BUAX OTObIBAHNSA MU HaKa3aHWs B
NCNpaBnTENIbHOM YYpEeXAEeHUN, onpeaesieHHOM NPUroBOPOM Cyaa (4acTu nepsas - TpeTba cTaTbn 77 1
fnaHHoro Kopekca ).

4. CneumnanbHbIM 3aKOHOM, 3aKPEnASIoWmMM NOPSAL0K 1 YCNOBUSA UCMOAHEHNA U OTObIBaHNS HaKa3aHuWm,
NpaBOBOE MOJIOXKEHNE 1 CPeACTBa NCMPaBSIEHUS OCYXXAEHHbIX, B YAaCTHOCTU NPaBo Ha AJINTENbHbIe
CBMAAHMA, a TakXXe ocobble npasuna AN NpefoCcTaBAeHNsa AONOAHUTEbHbIX CBUAAHWUI B ONpeeeHHbIX
Lensx uav, HanpoTuB, AN BPEMEHHOr0 UX OFPaHUYEHUS B OTHOLLEHWW ONpeLesieHHOW KaTeropum
OCYXAEHHbIX, ABASETCA YrONOBHO-NCNONHUTENbHLIN KofeKC Poccuinckon depepauun (ctaTtomn 1 - 4), HOPMbI
KOTOPOro A0JKHbI 6bITb COrJlacoBaHbl MeXAy COO0M, a C HUMM - N HOPMbI APYTX NPaBOBLIX aKTOB,
3aTparmeatoLLmx 3Ty cdepy. KoHcTuTyumoHHbsi Cya Poccuinckon ®efepauum HEOLHOKPATHO 0TMeYals, YTo
3aKOHOMO/0XXEHWSA, He OTBeYaloLMe KpUTepram hopMaibHOM OnNpeaesieHHOCTU, TOYHOCTK, SCHOCTN,
HeBYCMbICIEHHOCTW 1 COr1aCoOBaHHOCTU B CMCTEME AeCTBYIOLWEro NpaBoBOro peryanpoBaHms,
NMOPOXAaT NPOTUBOPEUMNBYIO NMPABOMNPUMEHNTENBHYIO MPAKTUKY, CO34a0T BO3MOXHOCTb UX
HEeOLHO3HAYHOIr0 UCTOJIKOBAHUS 1 MPOW3BOJIbHOI0 NPUMEHEHUS 1 TeM CaMblM OTCTYMNAKT OT NPUHLKNA
paBEHCTBa Nepes 3aKOHOM 1 CYA0M, HapyLIloT KOHCTUTYLMOHHbIE FrapaHTWUM roCyJapCTBEHHON - B TOM
yncne cynebHon - 3aWwnTbl Npas, cB0OOA U 3aKOHHbLIX UHTEPECOB rpaXkaH (nocTaHoBneHMs oT 20 anpens
2009 roga Ne 7-1, oT 6 nekabpsa 2011 roga Ne 27-1, oT 29 mioHs 2012 roga Ne 16-M, oT 15 okTsa6psa 2012
roga Ne 21-M, oT 16 okTa6ps 2012 roga Ne 22-MN n ap.), Bk0Yas oTObIBAIOLWMX HaKa3aHWe no Npurosopy
cyna.

YacTb TpeTbs cTaTbn 77 1 YUK Poccuinckon ®depepauny 3aKpenaseT, HTO OCY)KAEHHbIN K ULLEHNIO
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cB060Abl, OCTaBJIEHHbIV B C/IEACTBEHHOM 13015TOPE NMN6O NepeBeAeHHbI TyAa U3 UCNPaBUTENBHON
KOJIOHWM, BOCMNTATESIbHON KOJTOHUWN UK TIOPbMbI Y MPUBJIEKAEMbIN K Y4aCTUIO B C/IEACTBEHHbIX 4ENCTBMAX
B KayeCTBe nogo3peaemoro, 06BuHsemoro nan B cyaebHom pasbrnpaTtensCcTee B KayecTBe 06BMHAEMOrO,
OCYLLLeCTBAAET NPaBo Ha CBUAAHUSA B NOPsALKe, YCTaHOBJIEHHOM PefepasibHbiM 3aKoHOM "0 coaepxaHuu
noA CTpa)ken Nofo3peBaeMblx 1 06BUHAEMbIX B COBEpLUEHUW NpecTyrnaeHnin" . Ha3BaHHbIN OenepasbHbii
3aKOH, Kak C/iegyeT U3 ero ctatbu 1, peryampyeT nopsagok v onpegenseT yCoBMa cofep)KaHma nog
CTpaXken, rapaHTMM NpPaB 1 3aKOHHbLIX UHTEPECOB SINL, KOTOPbIe B COOTBETCTBUMW C YrOI0BHO-
npoLeccyasbHbiM KogekcoMm Poccuinckon ®egepaumm 3agep>kaHbl M0 NOAO3PEHNIO B COBEPLUEHNN
NPecTYNeHNs, a TakXXe L, Noao3peBaeMbIX U 0OBUHAEMbIX B COBEPLLUEHNN NPECTYMIEHNA, KOTOPbLIM B
COOTBETCTBUM C TeM Xe Kopgekcom n3bpaHa Mepa npecevyeHns B BULE 3aKJl04eHNa nNof cTpaxy. CTaTbsa xe
18 Ha3BaHHOro ®efepasbHOro 3aKoHa AOMNYyCKaeT NpefoCcTaBieHne CBUAAHUSA C MOA03PEBAEMbIM U
06BMHAEMBIM Ha OCHOBaHWUM NMMCbMEHHOrO pa3peLLeHnsa anuLa nam opraHa, B Npon3BOLACTBE KOTOPbIX
HaxoAUTCA yrosIoBHOE AeN0, NPOAO/KNTENIbHOCTLIO A0 Tpex YacoB. CnefoBaTeNlbHO, OCY)XAEHHbIE,
OCTaBJIeHHble B C/IeICTBEHHOM U30NATOPE UAN NepeBefeHHble Tya, B YacTu npaBa Ha CBMAaHue
NpVYpaBHMBAOTCS K NOL403peBaEMbIM, 0BBUHSEMBIM, KOTOPLIM M3bpaHa Mepa npeceyeHns B BUAE
3aKJ0YEHNS NMOoA, CTPaxy.

TeM cambIM, B CU1y B3aUMOCBSA3aHHbIX NonoxxeHni ctatel 77 1 YUK Poccniickon Pepgepaunn n ctatbmn 18
depepanbHOro 3akoHa "O cofep)xaHum Nnog CTpaken Noo3peBaeMbIX U 0OBMHAEMbIX B COBEPLLEHUN
NpecTynaeHnin" orpaHnYeHne npaea Ha ANNTeSbHblE CBUAAHUS B OTHOLLEHWMN UL, OCYXKAEHHbIX K
nmweHmnto ceobobl 1 0OCTaBNEHHbIX B CNeACTBEHHOM n3onaTope nnbo nepesedeHHbIX TyAa A5 y4acTus B
CNefCTBEHHbIX AeNCTBUAX Uan B cyaebHoM pa3bupaTenscTae, 06yCNOBNEHO HE HApYLLEHNEM UMI
yCTaHOBJ/IEHHOr0 Nopsifika 0TObIBaHMSA HaKa3aHWs, Kak 3TO NpeayCMOTPEHO YacTbio NepBon, NyHKTOM "
YyacTu BTOpOW cTaTbk 118 1 vyacTblo nepsomn cTaTbn 137 gaHHoro Kogekca , a CaMyuM (pakTOM OCTaBJ/IEHNS B
CNefCTBEHHOM M3onaTope NMbo NepeBofoM B CNeACTBEHHbIV M30A4TOP, MPUTOM YTO Y4aCTNe OCYXKAEHHbIX
B C/IeiCTBEHHbIX OENCTBNAX U B cyaebHOM pa3bupaTenscTee, 6€3yC0BHO, HE HOCMT NMPOTMBOMNPABHOIO
XapakTepa.

5. KoHcTuTyuma Poccuinckon ®epepaumm, 3aKkpensas B CTaTbe 22 NPaBO KaXKAoro Ha ceobony v nn4Hyo
HEMNPUKOCHOBEHHOCTb, YCTaHaBAMBAET efiNHble rapaHTUM 3TOro Npasa Nnpu 3akMioYeHnn NoL CTpaxy,
cofepXaHuu nof cTpaxewn n npu nauwweHnm csoboapl (MoctaHoBneHne KoHCTUTYUuoHHoro Cyfa
Poccuinckon 16 ®epgepaumn ot 27 ¢espans 2003 roga Ne 1-M v gp.). PegepanbHbin 3aKOHOAATENb,
onpenensas B paMkax CBOUX AUCKPELMUOHHbBIX NOJTHOMOYMIA COAepKaHme 1 0COBEeHHOCTH Mep Yro0BHO-
npoLeccyasibHOro NpecevyeHns n yronoBHOO HakasaHms, BAEKYLMX N30a5auUMo oT obecTsBa, AO/KEH
BBOANTb JIMLLb TaKWe OrpaHNYeHns, KOTopble 06ecneynBaloT 4OCTMIKEHNE KOHCTUTYLLMOHHO 3HAYMMbIX
uenewn, MMelT pasyMHoe 060CHOBaHME 1 He NPUBOAAT K U3BLITOYHOMY, HECOPa3MepHOMY YMaJieHWIo npasa
Ha HEMPUKOCHOBEHHOCTb YaCTHOW 1 CEMENHOMN XXN3HM.

MpoLeccyanbHoe NoJioXXeHne Yy4acTHUKOB YroJIOBHOrO CyA0MNpon3BOACTBa onpeaeniseTcs YrosoBHo-
npoLeccyasbHbIM KOgekcom Poccuinckon ®egepaumm , KOTOpbIM He NpeanonaraeT NPUMEHEHNs Mepsbl
npeceyvyeHuns B BUAE 3aKOYEHUS MO CTPaXy NnLb B CUJTYy NPU3HAHUSA LA NOA03PEBAEMbIM, 06BMHAEMbIM
Mo Yros0BHOMY Aeny, HO TOJbKO NPW Haan4yny NPeayCMOTPEHHbIX AaHHbIM KOAEeKCOM OCHOBaHMI 1
YC/I0BUW, B Hae)XalleM nopsfike 1N Ha OrpaHUYeHHbIA, KOHTPOAUPYEMbIN CyaoM Ccpok (cTaTbu 97, 99, 100,
101, 108 1 109) v BO BCAKOM Cny4ae He AOMYCKAeT NPUMEHEHMS Mep NpecevyeHns 1 CBA3aHHbIX C HUMY
OrpaHNYeHnI Mo OTHOLIEHNIO K CBUAETEN, noTepnesLwemy. Tak, ctaTbn 97 1 108 - 110 naHHoro Kogekca
3aKpenaaT cnegyloLine npasuna.

3aKJIl0YeHNe NoL CTPaXy NPUMEHSETCS Mo CyaebHOMY peLleHMI0 MPW HaJIMYMM Ha TO 3aKOHHbLIX OCHOBAHWIA,
B OTHOLLEHWW NOA03PEBAEMOrO MM 0BBUHAEMOrO B COBEPLLEHNM NPECTYMNIEHWU, 38 KOTOPbLIE YFO/I0BHbIM
3aKOHOM MpefyCcMOTPEHO HaKa3aHue B Buae nueHns csoboabl Ha CPOK CBbILLE Tpex fieT npu
HEBO3MOXHOCTMW NPUMEHEHMNS NHON, Bonee MArkon, Mepbl NPeceyeHns 1 Ha ONpeaesieHHbIN, OrpaHNUYeHHbIN
3aKOHOM W KOHTPOJIMPYEMbIN CYLOM CPOK. py HeobxoanMoCcTn n3bpaHus 3aka4eHns nos CTpaxy
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c/iefioBaTesib C COrlacua pyKoBoauTeNs CIeACTBEHHOr0 OpraHa, a TakXe fo3HaBaTe b C cornacus
npokKypopa Bo36y>xAaloT nepes CyaoM COOTBETCTBYIOLLEE X04aTalCTBO. B nocTaHOBNEHMMN 0 BO3BYXAEHWM
Xo4aTanCTBa N3araTCs MOTUBLI 1 OCHOBAHWS, B CUJTY KOTOPbIX BO3HUKJIA HEOOX0AMMOCTb B 3aKt04eHUN
NnoL03pEeBaEMOro nam 06BMHAEMOro nNog CTpPaxky M HEBO3MOXXHO 1M3bpaHMe NHOW Mepbl NpeceyeHns. 3To
MOCTaHOBJMIEHNE NOANEXUT PAaCCMOTPEHUIO Cybeln C 065A3aTeNbHbIM y4acTMeM NOA403PEBAEMOro Uu
06BMHAEMOro, NPOKypopa, 3alWMTHUKA, eCn NOCAeAHNA y4acTBYET B Yroa0BHOM Aene. Mpu n3bpaHun
JaHHOW Mepbl NpeceyeHns B MOCTAHOBIEHWNN CYyAbW AO/KHbI 6bITh YKa3aHbl KOHKPETHbIE 06CTOATENLCTBA,
Ha OCHOBAHWUWN KOTOPBIX OH MPUHAN TaKoe peLleHue.

Mpy 3TOM n3bpaHMe Mepbl MPeCceYeHns, B TOM YUCJIE B BUAE 3aKJIOYEHMA NOL CTPaXy, U cofepXKaHue nmua
nof CTpaXken B CNeACTBEHHOM U30/19TOPE UMEIOT Liesblo BOCMPENAaTCTBOBAaTb €r0 BO3MOXHOCTU CKPbIThHCH
OT A03HaHWA, NpeABapuUTEeSIbHOro CAeACTBMA UK Cyaa, NPOLO/IKNTL 3aHUMATbCA MPeCcTynHON
LeATeNIbHOCTbIO, YrpoXaTb CBUAETEN0, APYrUM YHaCcTHUKAM Yr0JIOBHOr0 Cy40NPON3BOLCTBA, YHUYTOXMUTD
[l0Ka3aTeNbCTBa MO0 MHBIM MyTEM BOCNPENATCTBOBAThL NMPOM3BOACTBY MO YronoBHOMY aeny. Mepa
npeceyvyeHmns MoXeT n3bupaTbCcs Takxe ansa obecneyeHnsa NCNONHEHNS NPUrOBOpa.

YT0 )Ke KacaeTCs OCTaB/IEHNS OCY)KAEHHbIX K MWeHN0 cBoboabl B C/1IeACTBEHHOM U30/1I9TOPE MK UX
nepeBofa B C/IEACTBEHHbIN N30JIATOP U3 UCMPABUTENLHON KOJIOHWUN, BOCMIUTATENbHON KOJIOHUN NN
TIOPbMbI 415 Y4acTMs B CNeACTBEHHbIX 4ENCTBUSAX B Ka4eCcTBe N0L03peBaeMoro, 06BNMHAEMOro nan y4yactums
B cynebHoM pa3bupaTensCcTBe B KayecTBe 06BMHAEMOro, TO, COrnacHo ctaTtbe 77 1 YUK Poccuiickoi
®epepaumm , 4518 3TOF0 BEIHOCUTCSA MOTUBMPOBAHHOE U COrJlacOBaHHOE NOCTaHOBJIEHUE
COOTBETCTBYHIOLLEro A4O/KHOCTHOMO Anua nbo onpefeneHune cyfa, nocTaHoBAeHMe cyabn. laHHoe
pelleHne He 06yCNOBNEHO HMN XapaKTEPOM MPecTyn/IeHns, B KOTOPOM BHOBb OOBUHAETCSA OCYXXAEHHbIN, HU
OCHOBaHMAMU 1 06CTOATENLCTBAMM, NPY KOTOPbLIX BO3MOXXHO M3bpaHMe Mepbl NpeceyeHns B BUAe
3aKJII0YEHNS MOL CTPaXKy, HU pelleHrneM cyaa, MPUHATLIM Mo npasusiaM yroJIoBHOro Cy40Npon3BoACTBa C
cobnogeHnem npoueaypHbix TpeboBaHUM U rapaHTURN, CBA3aHHbIX C MPUMEHEHNEM 3TON Mepbl MpeceYvyeHus.
He nogymnHeHo npeanucaHusaM YronoBHO-NpOLLECCYalbHOr0 Kogekca Poccuinckon ®egepauum o
3aKJII0YeHUN NOL CTPaXy U peLleHne Bonpoca 0 CPOKe CoAep)XKaHMa TakMUX OCYXAEHHbIX B C/IeACTBEHHOM
N30/19TOpE, NPUTOM HTO OHU COAEPXKATCA TaM XOTH M Ha YCNOBUAX OTObIBAHNS MMU HaKa3aHMA B
NCNpaBUTENbHOM YYpeXAeHun, onpeneneHHoM NpuroBopoM Cyaa, O4HaKo B nopsake, yCTaHOBEHHOM
®epepanbHbIM 3aKOHOM "O cogepXKaHuy NoA CTpaxken Nofo3peBaembiX U 06BUHSEMbIX B COBEPLLEHNN
npecTynieHun" .

TeMm caMbIM NPaBOBOE MOJIOXKEHWE NINL, MNOA03PEBAEMbIX NI 0BOBUHSEMBIX B MPECTYNNEHNN U 3aKJIIOYEHHbIX
nof CTPaxky, 3Ha4YNTENbHO OT/IMYAETCA OT NPABOBOr0 MOJIOXKEHUS OCYXAEHHbIX K JIMLLEHNIO CBO6OAbI,
OCTaBJIEHHbIX B C/IEACTBEHHOM U30JIATOPE UK NEPEBEAEHHBIX TyAa A4 y4acTusa B CNeACTBEHHbIX
LencTBusAx nam B cyfnebHom pasbupaTenscTse No pelleHunio cnefoBaTens, fo3HaBaTeNs Uan cyaa,
BbIHECEHMWE KOTOPOro He TpebyeT Hannyins NpesyCcMOTPEHHbIX YrON0BHO-MPOLIECCYalbHBIM KOLEKCOM
Poccuiickon ®epepalimm yCnoBuil U OCHOBaHMIN, HEOBX0AMMbIX AN N3bpaHna 1 NpoaneHus mepsi
npeceyeHunsa B BUAE 3aKJII0YEHUS NOL CTPaxy. [NoCKOJIbKY OCTaB/ieHWe B Cie,CTBEHHOM M30NATOpe Nn
nepesof Tyfa B nopsiake ctatbn 77 1 YUK Poccninckon defepaumm He npeanonaratoT B KadecTee
oba3aTenbHOro ycnosus n3bpaHna oCyXAEHHbIM 3TON Mepbl MPeCce4yeHns, OHN N He O0JXKHbI BieYb
JAOMNOJIHNTESIbHbBIX OrPaHNYEHNIA NPaB OCYXKAEHHbIX, B OTHOLLUEHUN KOTOPbIX NMPU 06bIYHbIX YCI0BUSIX
OTCYTCTBOBaJIM Bbl OCHOBaHMA UaK ycnoBus ansa nsbpanuns nnbo npoaneHns 3akatodeHna Nog CTpaxky man
)K€ UMENNCb 0CHOBaHMA AN1a n3bpaHns nHon, bonee MArkom, Mepbl NPeceyeHuns, - Y10, OAHaKO, He
NCKJII0YaeT U NPUMEHEHNS OrPaHNYeHNIA, NpeaonpeaeneHHbiX 06 beKTUBHLIMU 06CTOATENIbCTBAMU,
CBSAA3@HHBLIMW C Y4aCTWEM B CIeACTBEHHbIX AENCTBMAX UK B cyaebHoM pa3bupaTensCcTse.
YronoBHo-npoueccyasnbHbi Kogekc Poccmnckon ®efepauy He packpbliBaeT OLEHOYHOro MOHATUSA
"Heobx0AMMOCTb y4acTna B CIEACTBEHHbLIX LENCTBUAX UK B cyaebHoM pa3bupaTenscTee” 1 He BKAOYaeT
TaKylo HeobxoANMOCTb B COCTaB YC/0BUIA U OCHOBAHWI ANst COAEPXaHWa NoA CTpaXken. B To ke Bpems npu
MOMOLLM 3TOro NOHATKA B cTaTbe 77 1 YUK Poccuinckon ®epepaummn chopMynnpoBaHO YHUBEPCAJIbHOE
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npasuo, B CUJTy KOTOPOIr0 OCY)XXAEHHbIN OrpaHN4YMBaeTCa B NpaBe Ha AJiTesbHble CBUAAHNS BBUAY CBOEro
NMPaBOBOro MOJIOXKEHNS N 06CTOATENLCTB, 00YCIOBAMBAOLLNX €r0 y4acTue B aene, 6e3 kakux-nmbo
YCTAHOBJ/IEHHbIX 3aKOHOM OCHOBaHMWI, MPUTOM 4TO OCTaB/IEHNE B CIEA4CTBEHHOM M30A5TOPE UM NepeBos
Ty[a B MOPsifIKe AaHHOW CTaTbW UMEET LIEJIbO NINLLb NPUBJIEYb €ro K C1IeACTBEHHBLIM AENCTBUSAM UK K
cynebHomy pasbupatenbcTsy.

6. KOHCTUTYUMOHHBIN Cya Poccuiickon ®epepauny HEOQHOKPATHO yKa3blBas, 4To tobas anddepeHumnauns
NpPaBOBOro PerysMpoBaHns, NPUBOAALLASA K pa3inymnam B npaBax U 0643aHHOCTAX Cy6beKkToB npaga,
JIO/XKHA OCYLLeCTBAATLCA ¢ cobntoaeHnem TpeboBaHuin KoHcTuTyumn Poccniickon denepaunn, B TOM Yucne
BbITEKAOLMX 13 NMPOBO3r/alleHHOro ee cTaTbel 19 NpuHLUMUNaG PaBEHCTBA, B CUJTy KOTOPOro pa3nnyms
AONYCTUMBI, €CI OHN 06BEKTUBHO OMNpaBAaHHbI, 060CHOBaHHbLI M NpecaefyloT KOHCTUTYLMOHHO 3Ha4YMble
LeNin, a NCNoJib3yeMble AN1S AOCTVMIKEHNS 3TUX Lie/1ell NpaBoBble CPpeAcTBa copa3MepHbl M. CobnoaeHne
AaHHOr0 NPUHLMMNA 03HaYaeT, MOMMUMO MPOYEro, 3anpeT BBOANTL Takmne pasfinins B npaBax Juu,
NprHagaeXallmx K 04HOW 1 TOW »Xe KaTeropuu, KoTopble He MMEKT 00 BEKTUBHOIO N Pa3yMHOro
onpaBaaHns. Kpome Toro, ycTaHaBAMBas OrpaHMyeHns TOro UK MHOTo NpaBa B COOTBETCTBMM C
KOHCTUTYLMOHHO 04,00pseMbIMK LLenaMn, rocy4apCTBO AOJKHO MCMO/b30BaTb HE YPE3MEpPHbIE, @ TOJIbKO
HeobxoamMble 1 CTPOro 06yCNIOBNEHHbBIE 3TUMM LENSMX Mepbl. 3aa4yn 04HON TONbKO paLnOHaNbHON
OopraHu3aunn LeaTenbHOCTW OPraHOB BJIACTM HE MOTYT C/YXKWUTb ONpaBAaHNEM OrpaHUYeHNs npas u
cBobon (noctaHoBneHus oT 18 depans 2000 roga Ne 3-1, oT 26 nekabps 2005 roga Ne 14-M, oT 16 nions
2008 roga Ne 9-11, o1 28 mast 2010 roga Ne 12-1, oT 20 uionsa 2012 roga Ne 20-MN v ap.).

Mexay TeM cTaTbsl 77 1 YUK Poccuiickon ®eaepaumm BO B3aUMOCBSA3M CO CTaTben 18 PegepanbHOro
3aKoHa "O copep>kaHum Nog, CTpaXken NoLo3peBaeMbix N 06BMHAEMBIX B COBEPLUEHUN MpecTynieHnn"
LOMNYCKatoT Npon3BobHOE, 6€3 yCTaHOBAEHHbIX 3aKOHOM OCHOBAHWI OrpaHNYeHnEe OCYXKAEHHbIX K
JnweHnto ceoboabl B NpaBe Ha AIMTENbHbIE CBMAAHNS, MPUYMHOW KOTOPOro C/y>KaT, Mo CyLWecTBy, CaMo
OCTaBJ/IEHNE B CIeA4CTBEHHOM M30A9TOPE WM NepeBoa TyAa, 0TYaCTN NPOAMKTOBAHHbIE MOTPEOHOCTAMM
paLnoHanbHOW OpraHM3auumn NpoM3BOLACTBA NO YrOJOBHOMY Aeny, AeATeNlbHOCTU OpraHoB
npenBapuTENIbHOrO0 paccnenoBaHns n cyaa. 9To BeAeT K OTCTYNNeHNo OT TpeboBaHMA COpa3MepHOCTH
OrpaHUYeHUIN NpaB NpeciegyemMbiM LEsM.

Taknm obpasom, ctatbsa 77 1 YUK Poccuinckon ®epepaumm n ctaTbs 18 ®enepanbHoro 3akoxa "0
CoAepXXaHnn noa CTpaxken noao3peBaeMbiX U 06BNHAEMbIX B COBEPLLUEHUN NPECTYNAEHNA" B UX
B3aMMOCBS3M, pacCMaTpMBaeMble B CUCTEME OeNCTBYIOLWEro NPaBoBOro peryanpoBaHus, He COOTBETCTBYIOT
KoHcTuTyumm Poccuiickon ®depepaunmn, ee ctateam 21 (4acTtb 1), 23 (yacTtb 1), 38 (4acTb 1) n 55 (4acTb 3),
B TOW Mepe, B KaKOW InLa, OCYy>KAEHHbIE K nLIeHno cBoboabl C 0TObIBAHMEM HaKa3aHUs B
NCNPaBUTENbHOW KOJIOHWMN, BOCMUTATENbHON KOJIOHWW UK TIOPbME 1 OCTaBJ/IEHHbIE B C/IEACTBEHHOM
nsonatope nnbo nepesefeHHbIE B CIEACTBEHHbIN N30JIATOP U3 YKa3aHHbIX UCNPABUTENbHbIX YYPeXLEeHNI
AN9 Y4aCTWA B CNeACTBEHHbIX AENCTBMAX B Ka4eCTBE NOL03PEBAEMOro, 06BNMHAEMOro UK y4acTuns B
cynebHom pa3bupaTensCcTBe B KayecTBe 06BMHAEMOrO, IMLLIAIOTCA NpaBa Ha AAUTeNbHble cBuaaHus 6e3
YCTaHOBJ/IEHHbIX 3aKOHOM OCHOBaHWUIA, Moanexallmx cyaebHoMy KOHTPOSIo, 1 Mpu 3ToM 6e3 yyeTa
NPOLO/KUTESIbHOCTW Hax0XXAEeHNA B CeACTBEHHOM U30J1I9TOPE B Nopsaake cTaTbn 77 1 gaHHoro Kogekca .
depnepanbHOMY 3aKOHOAATENO HAANEXUT - ncxoas u3 TpebosaHun KoHcTuTyumm Poccniickon degepaunn,
B TOM yuncsie obpa3syoumx hyHAaMeHT NPUHLMNA NPaBOBOW ONPeAeNeHHOCTM, U C yYETOM NPaBOBbIX
nosuunn KoHctutyumnoHHoro Cyna Poccuiickon depepaunm, BbipaXXeHHbIX B HacToswem MocTaHoBAEHUN, -
BHECTW B AENCTBYIOLLEE 3aKOHOLATENbCTBO HEOOXOANMbIE N3MEHEHUS, BbITEKAIOLME N3 HACTOSLLErO
MocTaHoBNEHUS. BMecTe € TeM - B Lenax cobnogeHuns 6anaHca KOHCTUTYLMOHHO 3HA4YMMbIX UHTEPECOB,
HeJoMyCTMMOCTM HapyLUEeHUs npaB 1 cBoboA Apyrux vL Npu oCcyLleCcTBAeHUN NpaB 1 cBobog Yenoseka u
rpaxkgaHuHa (ctaTba 17, 4acTb 3, KoHCTMTYuun Poccuinckon depepaunm) n NoaLepXaHns ctabunbHoCcTu
NMPaBOOTHOLLEHUI B MHTepecax CybbekToB npaBa - KoHCTUTyuUmnoHHbIn Cyn Poccuinckon ®epepaumn,
PYKOBOACTBYACH MYHKTOM 12 yacTu nepBon ctaTtbh 75 PefepasibHOr0 KOHCTUTYLMOHHOMO 3akoHa "0
KoHcTuTyumoHHoM Cygae Poccuiickon depgepaunn” , cHuTaeT HeE06X0AMMbIM ONPeneinTb CeayoLWwni

CkavaHo Ha canTe «3akoHbl PO» — https://actrf.ru Ctp. 1013 13



NOPSALOK MCMOJIHEHMA HacToALWero MNocTaHoBNEHNS:

Brpelb [0 BHECEHUS B YIOJIOBHO-UCMONHUTENbHbIA KOLEKC Poccninckon degepaumm n nHble
3aKOHOaTesibHble aKTbl HAANEXaLLMX N3MEHEHWI, BbITEKAIOLWNX U3 MPaBOBbLIX MO3NLNIA
KoHcTuTyumoHHoro Cyaa Poccuinckon ®enepaumm, BblpaXKeHHbIX B HacTosLeM lNocTaHOBNEHMM, BONPOC 06
OrpaHMyeHun npasa Ha SJUTeNbHbIe CBUAAHWS, NPUHALNEXALLEro 1LY, OCYXXAEHHOMY K JINLLIEHWNIO
cBoboabl ¢ 0TOLIBAaHMEM HaKa3aHWs B UCMPABUTENIbHON KOJIOHNW, BOCMUTATENbHOW KOMOHUN AW TIOPbME 1
OCTaBJ/IEHHOMY B C/IeACTBEHHOM n30naTope NMnMbo nepesefeHHOMY B C/IEACTBEHHbIN U30J19TOP U3
YKa3aHHbIX UCMPaBUTEbHbIX YYPEXAEHNN ONA yHaCcTUs B CIe4CTBEHHbIX AENCTBMAX B Ka4ecTBe
nono3peBaeMoro, 06BUHAEMOro uan y4actns B cyaebHom pa3bupaTtenbCcTBe B KayecTBe 06BNHAEMOTO,
NOANIEXNT pa3peLleHnto CYaoM C y4eTOM 06CTOATENbCTB, CBMAETENLCTBYIOLWMUX O TOM, MOXET Jn
npegocTas/ieHNe OJUTESIbHOr0 CBUAaHMSA BOCNPENATCTBOBATbL NPOW3BOACTBY MO YroJI0BHOMY Aeny UK
pa3peLueHnto ero cyaom;

npv HeobXoAMMOCTU OrpaHUYEHNS TAKOro OCY)KEHHOr0 B MPaBe Ha ANTENbHbIE CBUAAHWA C/lefoBaTesb C
cornacus pykoBoAMUTeNs CNefcTBEHHOr0 OpraHa wav Ao3HaBaTesNb C COrflacua NpokKypopa Bo3byxaaeT
nepen CyaoM MOTMBMPOBAHHOE XO4aTalCTBO C MPUJIOXKEHNEM MaTepmasoB, MOATBEPKAAOLWNX ero
060CHOBaHHOCTbL. Ecnin cpok npebbiBaHUS OCY)XAEHHOIr0 B CNeACTBEHHOM U30/19TOPE B NOpsifiKe cTaTbh 77
1 YK Poccumnckon deaepauum npesbIlLIaeT WeCTb MecsLeB (B TOM Yucae C y4eTOM BPEMEHHOr0
BO3BpaLLEeHNA B UCMPABUTEJIbHYIO KOJIOHWIO, BOCMIUTaTESIbHYO0 KOJIOHWUIO UK TIOPbMY, 3@ BPEMSA KOTOPOro
ANVTeNbHOE CBUAAHME He NPefoCTaBAANoCh), AANTENbHOEe CBUL4aHME NPefoCTaBAdeTCs, 3a UCKIIYeHneM
cnyyas, Korga peweHme 06 orpaHUYeHUN JAHHOrO LA B MpaBe Ha AANTelbHOe CBUAAHMNE MPUHATO TakuM
CYyOOM, KOTOPbIV YNOJIHOMOYEH Ha NPOAJIEHNE CPOKa COAEPXKAaHNUSA MOA CTPaXKen CBbille WeCTu Mecaues
COrnacHO MOMOXKEHUSAM YroJIoBHO-MpoLLecCyanbHOro Kogekca Poccuinckon ®epepaunm ;

npaBo TpeboBaTb ANNTENLHOIO CBUAAHNSA B COOTBETCTBMM C HACTOALWMM [10CTaHOBNEHNEM BO3HMKAET MO
NcTevyeHNn OBYX MecsLeB CO LHA ero BCTYMNNEeHUs B CUily.

7. HacToswee MocTaHoBNEHME YCTaHABAMBAET MOAJEXALLMIA NMPUMEHEHWNIO BMpeAb A0 BHECEHUS B
LEeNCTBYIOLLEee 3aKOHOAaTeNbCTBO COOTBETCTBYIOLLMX N3MEHEHWNA NOPALOK pa3peLleHns Bornpoca o npase
Ha OANTeNbHble CBMAAHMNSA B OTHOLIEHWW JINL, OCY)XAEHHbIX K InweHnto cBoboabl ¢ 0TObIBaHNMEM HaKa3aHWS
B MCMPaBUTESIbHOWN KOTOHUW, BOCANTATENbHOW KONOHUN UKW TIOPbME 1 OCTaBIEHHBIX B CNeACTBEHHOM
nsonatope nnbo nepeeefeHHbIX B CNEACTBEHHbIA N30AATOP M3 YKa3aHHbIX NCMPaBUTESIbHbLIX YYPEXaeHWUN
AN19 y4acTuA B CIe4CTBEHHbIX OeNCTBUAX Uan B cyaebHoM pa3bupaTenscTee. Bonpoc o npaBe 3asaBuTens
Ha OJUTeNbHOE CBMAAHWE, eC/IN OH B COOTBETCTBUM C NOJIOXeHUsAMM cTaTbh 77 1 YUK Poccuinckon
depnepaumm NpofosHKaeT HAXOAUTLCA B CNeSCTBEHHOM M30NATOpe, LOJKEH pellaTbCd B COOTBETCTBMM C
OCHOBAHMAMUK N NOPALKOM pa3peLleHns AaHHOro BOMNpoca, yCTaHOBNEHHbIMY B HAaCTOALLLEM
MocTaHoBsIEHWY, C YYETOM UX MPeLyCMOTPEHHOI0 Yro/I0BHO-UCNOJHUTENbHBIM 3aKOHO4ATeIbCTBOM
nopsiika n nepnoanyHocTu. Eciin xe B HacTosLee BpeMs 3adBUTEb HE HAaXOAUTCA B CJIeACTBEHHOM
N3019TOpe, TO NPefoCTaB/eHMe eMy OJNTENbHbIX CBMAAHUI B COOTBETCTBUMN C HACTOALLNM
lMocTaHOBJIEHMEM YTPATWUJIO AN HEr0 akTyanbHOCTb. C y4eToM 3TOro KoHCTUTyuUMoHHbIN Cya Poccninckon
®epepalmm, pyKoBoACTBYACL NYHKTOM 10 1 yacTu nepson ctaTbn 75 ®efepanbHOro KOHCTUTYLNOHHOIO
3aKkoHa "O KoHcTuTyumoHHoM Cyae Poccuinckon ®egepaummn” , NpMxXoanT K BeIBOAY 006 OTCYyTCTBMM
OCHOBaHWI ONs NepecMoTpa AeNa 3asaBuTens.

KoHCTUTYuLMOHHbIN Cya Poccninckon depepaunmm CHMTaeT BO3MOXKHbLIM, PYKOBOACTBYSCb HYaCTblo YETBEPTOM
cTtaTtbn 100 PenepanbHOr0 KOHCTUTYLMOHHOMO 3akoHa "O KoHCcTuTyumnoHHom Cyne Poccuinckon
depepaummn" , yCTaHOBUTb, YTO 3adBUTENb, eCn ByaeT BbISIBJIEHO, YTO OCHOBaHMWSA A5 OrPaHUYEeHUSs ero
npasa Ha AJiMTesSIbHble CBUAAHNA B COOTBETCTBUN C NPABOBLIMU MO3ULMAMM, BbIPaXKEHHbLIMWU B HACTOALLEM
lMocTaHoBIEHNN, OTCYTCTBOBANN, UMEET MPaBo Ha NPYMEHEeHNe KOMMEeHCaTOPHbIX MeXaHU3MOB B CBA3W C
NPaBoOMPUMEHNTENbHBLIMU PELLEHNAMU, OCHOBAHHLIMMW Ha NONoXeHnsax ctatbn 77 1 YUK Poccuiickon
®epepaumnm n ctatbn 18 GegepanbHOro 3akoHa "O cogep)xaHun nNog CTparken NoL03peBaeMbIX U
06BUHSEMBIX B COBEPLUEHMM NpecTynieHnin" . ®opMa 1 pa3mMep KOMMEHCaLUUN, a TakXe Haan4yme 0CHOBaHMM
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AN19 ee NpUMeHeHUs onpenenaTcs KOANMHCKUM panoHHbIM cyaoM CaHkT-lMeTepbypra Kak cyaom,
pacCMOTpPEeBLUMM B NepPBON MHCTaHLMM KOHKPETHOE Aefl0, B KOTOPOM NPUMeEHEHbl 0CNOPEHHbIe B
KoHcTuTyumoHHOM Cyne Poccminckon degepauny HOPMaTUBHbBIE NMOJIOXKEHUS.

Micxoos U3 N3N0)KEHHOro M pyKOBOACTBYACL cTaTbaMn 47 1, 68, 71, 72, 74, 75, 78, 79, 80 n 100
®efiepanbHOr0 KOHCTUTYLIMOHHOMO 3aKoHa "O KoHcTuTyumoHHoM Cyae Poccuinckon depepauun” ,
KoHcTuTyumoHHbin Cya Poccuinckon ®egepaumnm

noCcTaHOBWI:

1. NMpu3HaTth cTaTbio 77 1 YNK Poccunckon ®epepaumm n ctatbio 18 ®epepanbHoro 3akoHa "O
cofepXaHnn NofJ CTpaxken Nogo3peBaeMbiX U 0OBUHSEMbIX B COBEPLLEHWW NPECTYMNIEHNA" B NX
B3aMMOCBS3M, pacCMaTpPMBAEMbIE B CUCTEME AENCTBYIOLLEr0 NPaBoOBOro peryampoBaHns, He
COOTBETCTBYIOWNMN KOHCTUTYUUKN Poccuinckon ®egepaumm, ee ctatham 21 (4acTb 1), 23 (vacTb 1), 38
(4acTb 1) n 55 (4acTb 3), B TON Mepe, B KaKOM NnLa, OCY)XAEHHbIE K NLWEeHNI0 CBOBOAbI C 0TObIBaHNEM
HaKa3aHMA B UCNPaBUTENbHOW KOMIOHNMN, BOCMUTATEbHOW KOJIOHWM UK TIOPbME 1 OCTaBNIEHHbIE B
CNefCTBEHHOM M30NaTOpe NMb0 NepeBefeHHbIE B CIEACTBEHHbIN N30ASTOP M3 YKa3aHHbIX UCMPaBUTESbHbIX
YYPEXAEHUN ANA y4acTusa B CNeACTBEHHbIX AENCTBUSX B Ka4eCTBe N0L03peBaeMOro, 06BUHAEMOro nm
yyacTnsa B cyaebHom pa3bupaTenscTBe B KayecTBe 06BUHSAEMOro, NWAOTCA NpaBa Ha AJIMTENbHblE
cBnaaHnsa 6e3 yCTaHOBJIEHHbIX 3aKOHOM OCHOBaHWUI, Noasexalinx cyaebHomMy KOHTpOos0, 1 Npu 3Tom be3
yyeTa NPoLOJIKUTENbHOCTN HAaXOXXAEHNA B C/IeACTBEHHOM N30J19TOpE B NopsaaKe cTaTbl 77 1 faHHOro
Kognekca .

2. ®efepasibHOMY 3aKOHOLATEN0 HAANEXUT - UCXoAa n3 TpeboaHnin KOHCTUTYUUK Poccrinckon
depnepaumm, B TOM Yncsie obpasyownx GyHAAMEHT NPUHLMNA MPaBOBON OMpeaeseHHOCTU, U C YYETOM
npaBoBbIX No3munin KoHcTutyumoHHoro Cyaa Poccunckon @efepauinn, Bblpa>EHHbIX B HACTOSLLEM
MoCcTaHOBMIEHUN, - BHECTU B AENCTBYIOLLEE 3aKOHOAATENbCTBO HEOBX0ANMbIE N3MEHEHNA, BbITEKatOWne 13
HacToswero lMocTaHOBNEHMS.

3. Bnpenb [0 BHeCeHUs B AeNCTBYIOLLEE 3aKOHO4ATENbCTBO COOTBETCTBYIOLMUX N3MEHEHMIA BOMpPOC 06
OrpaHWYeHUN NpaBa Ha ANTENbHbIE CBUAAHWA B OTHOLIEHWMN NNLL, OCY)KAEHHBIX K JIMLLEHNIO cBOBOAbI C
0oTObIBaHMEM HaKa3aHWs B UCMPABUTEIbHON KOJIOHWUW, BOCAUTATESIbHON KOJIOHUN AW TIOPbME 1
OCTaBJ/IEHHbIX B C/Ie4CTBEHHOM M30a5aTOpe N1nbo nepeBeAeHHbIX B CIeACTBEHHbIN N30ASTOP U3 yKa3aHHbIX
NCNPaBUTENbHbIX YYPEXAEHNA AN1F y4aCTUA B CI@ACTBEHHbLIX AENCTBUSAX UK B CyaebHOM
pa3bupaTenbCcTBe, NOANEXNT pa3peLleHnto No OCHOBaHMAM 1 B MOpAAKe, YCTAHOBJIEHHbLIM HAaCTOSALLUM
MocTaHoBneHneM. MpaBo TpeboBaTb AANTENLHONO CBMAAHNA B COOTBETCTBUM C HACTOALWMUM
lMocTaHOBJIEHWEM BO3HMKAET MO UCTEYEHUN LBYX MeCAUEB CO AHSA ero BCTYMNJIeHUS B CUy.

4. I'paxkaaHuH NapamMoHoB EBreHnin BUKTOpPOBUY MMeeT NpaBo Ha obpalleHne B CyA 3a NPUMEHEHNEM
KOMMEHCATOPHbLIX MEXaHN3MOB B CBA3W C MPUHATLIMU B OTHOLLEHUN HErO NPaBONPUMEHNTENbHLIMY
peLleHnaMn, 0CHOBaHHbIMM Ha NonoxxeHnax ctaton 77 1 YUK Poccuinckon depepaunn n ctatbmn 18
depnepanbHOro 3akoHa "O cofep)xaHum Nnog CTpaXken Noo3peBaeMbIX N 0OBMHAEMbIX B COBEPLLEHUN
npectynneHunin" . ®opma 1 pasMep KOMMNEHCaLUnn, a TakXXe Haan4me 0OCHOBaHUN gns ee NpUMEHEeHNs B
COOTBETCTBUM C MYHKTOM 7 MOTMBMPOBOYHON 4acTW HacTosLwero MNocTaHOBNEHUS ONpeaenanTCcs
KonnuHcknM paoHHbIM cygoM CaHkT-lMeTepbypra Kak Cy4oM, pacCMOTPEBLUUM B NEPBOW MHCTaHLNN
KOHKPEeTHOe A0, B KOTOPOM MPUMEHEHbI 0CMOPeHHbIe B KOHCTUTYLMOHHOM Cyae Poccuinckon denepaunn
HOPMaTUBHLIE MOJIOXKEHNS.

5. MpekpaTnTb NPOM3BOACTBO MO HACTOALLEMY Aesy B HacTW, KacaloLwencs NpoBepKN KOHCTUTYLIMOHHOCTK
ctaten 17 n 18 (0THOCMTENbHO OFrpaHUYeHUs NpaBa Ha ANWUTesNbHblE CBUAAHUSA ANS L, 3aKII0YEHHbIX NOA
cTpaxy) ®epepanbHOro 3akoHa "O cogep)kaHum Nog CTpaxken Nofo3peBaeMbiX N 06BMHAEMbIX B
COBEpPLUEHUN NPECTYMNNEHURN" , @ TakXe NyHKTOB 139 - 143 MpaBuna BHYTPEHHEr0 pacnopsaaka
CNeCTBEHHbIX N30JIATOPOB YrOJI0BHO-UCMOHUTENIEHON CUCTEMBI.

6. HacToswee MocTaHOBEHNE OKOHYaTENbHO, HE MOANIEXMT 06)XKafoBaHMI0, BCTYNaeT B CUY CO OHSA
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ouLmnanbHOro onybamkosaHus, LencTeyeT HEMOCPEACTBEHHO U He TpebyeT NoATBEepXXAEHNS APYrUMK
opraHamu 1 LOJKHOCTHLIMY JinLiaMu.

7. HacToswee MocTaHOBAEHME NOONEXNT HE3aMeAUTeNbHOMY onybankoBaHuto B "Poccminckon rasere”,
"CobpaHunm 3akoHoaaTenscTBa Poccuinckon ®epepaummn” n Ha "OduumnanbHOM MHTEPHET-MOPTaNe NPaBOBON
NHopMaLMn" (WWw.pravo.gov.ru).

KoHCTUTYyuUMOHHbIN Cya
Poccunckon ®epepalmm

Ne 50-11
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