no geny o npoBepke KOHCTUTYLMOHHOCTHU ab3aua TpeTbero
cTtaTtbu 220 Npa>kpaHCKOro npoueccyasibHOro Kogekca
Poccunckoun depepaumnm, 4actu naTom ctatbm 135 n yactu
nepBou ctaTtbu 138 YrosnoBHO-npoueccyasbHOro Kogekca
Poccunckon Pepepaumm B CBA3M C XXanodom rpa>kaaHuHa
E.C.lNepMaKoBa

MocTtaHoBneHume - Ne 44-11 - o1 12.10.2021 - KoHCcTuTYumoHHbI Cya Poccuinckon ®epepaumm - Jencteyet 6e3
N3MEHEHWNN

VimeHeM Poccuiickon ®epepaumm
MOCTAHOBNEHUNE
KOHCTUTYLIMOHHOIO CYA POCCUNCKOWN ®EQEPALIAN

no Oesly 0 NPOBEPKEe KOHCTUTYLMOHHOCTY ab3aua TpeTbero cTaTbh 220 MpaxAaHCKOro npoLeccyanbHoro
Kogekca Poccunckon ®epepaunu, 4acTu NaTon ctatbn 135 1 YacTn nepeon cTaTtbu 138 YronosHo-
npoLeccyasbHoOro kogekca Poccuinckon ®epepaunm B cBA3u € xanobon rpaxkaaHnHa E.C.Mepmsakosa

ropog CaHkT-MNMeTepbypr 12 okTabps 2021 roga

KoHCcTuTyumoHHbIN Cya Poccninckonn Pepepaunn B cocTtae Mpeacepatens B.[.3opbknHa, cynen
K.B.ApaHoBckoro, I.A.NagxueBa, J1.M.XKapkoson, C.M.Ka3aHueBa, C.[1.KHs3eBa, A.H.KokoToBa,
N1.0.Kpacasyukoson, C.M.MaspwuHa, H.B.MenbHukoBa, H0.[.PyakunHa, B.I.fpocnasuesa,

PYKOBOACTBYAChH CTaTben 125 (MyHKT "a" YyacTu 4) KoHcTuTyumn Poccninckon ®depgepaumm, MyHKTOM 3 4acTu
nepBon, 4YaCTAMN TPETbEN N YETBEPTON CTaTbM 3, YaCTbio NepBon cTaTbM 21, cTaTbamm 36, 47 1, 74, 86,
96, 97 1 99 depepasbHOr0 KOHCTUTYLMOHHOrO 3aKoHa "0 KoHcTuTyumnoHHoM Cyne Poccuinckon
depepaymn”,

paccMoTpen B 3acefiaHun 6e3 npoBefeHNs CayLaHna AeN0 0 NPOBEPKe KOHCTUTYLMOHHOCTY ab3aua
TpeTbero ctatbun 220 MK Poccuiickon deagepaumm , 4acTy NaTom ctaTbn 135 1 yacTn nepeon cTaTbn 138
YIK Poccuinckon denepaumn .

MoBOAOM K pacCMOTpPeHUIO gena sBuiack xanoba rpaxkaaHuHa E.C.Mepmsakosa. OCHoBaHMeEM K
PacCMOTPEHNIO AeNa SBMUAaCb 06HapyXMBLUAACA HEONPeAEeIeHHOCTb B BOMPOCE O TOM, COOTBETCTBYIOT /U
KoHcTuTyumm Poccninckon ®efepalimm ocnaprMBaeMblie 3a8BUTENEM 3aKOHOMOJIOXKEHMS.

3acnywas coobuieHne cyabn-goknagymka C.M.KasaHueBa, nccnenoBaB npeacTaBeHHble OKYMEHTbI U
NHble MaTepuanbl, KOHCTUTYuUmnoHHbIN Cyn Poccuinckon ®epepaumm

yCTaHOBW:

1. CornacHo ab3auy TpeTbemMy cTaTbh 220 MK Poccniickon ®eaepaumm Cy NpekpallaeT Npon3BoaCcTBO Mo
Aeny B C/lyvyae, eC/IM UMEETCS BCTYMNMBLUEE B 3aKOHHYIO CUJTY U MPUHATOE MO CMOPY MeXAy TEMU Xe
CTOpPOHaMK, 0 TOM )Ke npeaMeTe 1 Mo TEM XXe 0CHOBAHUAM peLleHne cyga nav onpegeseHune cyaa o
npekpalleHnn npon3soacTea No ey B CBA3N C NPUHATNEM OTKa3a UCTUa OT UCKa UKW YTBEPXOEHNEM
MWPOBOro COrnalleHns CTOPOH.

B cooTBeTCTBUM C YacTbto NaTon cTaTbh 135 YMNK Poccuinckon ®enepauunmn TpeboBaHne 0 BO3MELLEHUN
peabnnnTnpoBaHHOMY MMYLLECTBEHHOIO Bpeda pa3pellaeTcs Cyaben B NOPsSAKe, yCTaHOBAEHHOM CTaTbew
399 naHHoro Kogekca ons paspeLleHns BornpocoB, CBA3aHHbIX C UCMOJSIHEHMEM NPUroBOpPa, @ B CUJ1Y HacTun
nepeon ctaTbn 138 naHHOro Kofekca B TOM Xe nopsgke Npon3BogMTCs BOCCTaHOBEHNE TPYLOBbIX,
MEHCUOHHbIX, XUANLLHBIX U UHBIX MPaB peabunnTmpoBaHHOro, Npuyem ecan TpeboBaHne 0 BO3MELLEHNN
Bpela CyLOM He yLOBNETBOPEHO AN peabnIMTUPOBaHHLIN He COrNaceH C MPUHATLIM CyAebHbIM
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peLLeHneM, TO OH BrpaBe 06paTUTLCA B CyA B MOPAAKE MPak4aHCKOro Cyaonpon3BoacTBa.

1.1. KOHCTUTYLMOHHOCTb NPUBELEHHBIX HOPM OCrapuBaeT rpaxxaaHuH E.C.MepMAKOB, KOTOPbLIN
NpuUroBopoM Xene3Ho40POXKHOro ropoackoro cyaa Mockosckon obnactu ot 13 anpena 2009 rofa 6bin
OCYXAEH K NnweHunto cBoboabl B NCNPaBUTENLHOW KOJOHWM CTPOroro pexuma. OcBoboxxaeHHbIN 26 MapTa
2012 ropa, oH ob>anoBan NPUroBop B KacCaLMOHHOM nopsake. [locTaHOBAEHMEM Npe3ngnyma
MockoBckoro obnacTtHoro cyna ot 25 Hosbpsa 2015 rona npuroBop OTMEHeH BBMAY OTCYTCTBUSA B
nencteusax E.C.NMepmMsakoBa cocTaBa NpecTynseHns. 3a HAM B COOTBETCTBUM CO cTaTbel 134 YINK
Poccuinickon ®epepalm Npu3HaHoO NpaBo Ha peabununtauuio.

MocTaHoBIEHNEM XKene3HO40POXXHOro ropoackoro cyaa Mockoeckon obnactu ot 7 ceBpans 2017 roaa,
BbIHECEHHbIM M0 NpaBunaM YrosoBHO-NpoLeccyasbHOro Koaekca Poccunckon degepaun , 3a9BneHHbIE
E.C.MepmMsakoBbIM TpeboBaHUS 0 KOMNEHCALUN NMYLLECTBEHHOIO BPea, O BOCCTAHOBJIEHNN €0 TPYAO0BbLIX 1
MEHCUOHHbIX MpaB yA0BAETBOPEHbI B HaCTW BO3MELLEHUS PaCXO4O0B Ha OMNaTy yCAyr afBOKaTOB U
BO3MeLleHus 3apaboTHon nnaThl ¢ 13 cdeBpans 2009 roga (MOMEHT 3adep)XaHnsa 1 n3bpaHus Mepbl
npeceyeHuns B BUAE 3aKI04YEHUS NOA CTPaxKy) Mo 4 MapTa TOro e roga (MOMeHT YBOJIbHEHUS MO
cobcTBEHHOMY XenaHuio) B pa3mepe 136 891 pyb. 12 kon. 3asBuTenb, 06Xxanys pelweHune cyaa,
HacCTauBas, 4ToObl eMy BO3MECTWAN NOYTOBLIE PAaCX0Abl, 3apaboTHYI0 NAaTy 3a BECb NEPUOS INLLIEHNS
cB0b0oAbl - NOCKOJIbKY TPYLOBOW Aorosop ¢ paboTogaTtenemM no CBOEW MHULMATKBE OH He pacTopraf, - a
KpoMme Toro, 3apaboTHyto NnaTy 3a BpeMs noucka paboTbl nocne ocBoboxkaeHns (c 27 mapTta no 12 mas
2012 ropa). AnennsiunoHHbLIM NocTaHoBeHeM MockoBckoro obnacTtHoro cyfa ot 11 anpens 2017 roaa
peLleHne HUXEeCTOALWEro CyAa N3MEHEHO U B NMOJIb3Y 3a8BUTENS B3bICKaHbI MOYTOBbIE PacXoAbl B pa3Mepe
419 py6., B 0CTasIbHOM YaCTW peLLeHne oCcTaBNeHo 6e3 nsmMeHeHns. OTKasbiBas B BO3SMELLEHNN
yTpayeHHoro 3apaboTka 1 B M3MEHEHUN AaTbl 1 OCHOBAHWS YBONbHEHWSA, CYyAbl YKa3asu, 4TO BOMpocC 0
3aKOHHOCTW YBOJIbHEHMA BbIXOAUT 3a Npefesbl pacCMOTPEHMA Mo npasmiaam ctatbn 135 YIK Poccuinckon
®epfepalmm 1 NOSNEXUT paspeLLeHnio B NopsaaKe rpa)4aHCKoro Cy4onpon3BoACTBa, a J0Ka3aTebCTB
HEBO3MOXXHOCTMW TPYAOYCTPOUTLCS 3a8BUTENb He npeacTasu. MNocTaHoBneHneM BepxosHoro Cyaa
Poccuinckon ®epepaumm ot 28 ceHTs6ps 2017 roga 3asaBMTENO0 OTKa3aHO B nepenaye »anobbl ons
paccMoTpeHns B cyaebHoM 3acefaHnm cyaa KacCauMoOHHON MHCTaHUuK, ¢ 4em 19 aneapsa 2018 roga
cornacuncs 3amectutens lMNpepcenatens BepxosHoro Cyaa Poccunckon ®epepalmm.

E.C.MepmMsakoB Takxe obpaTunca B HOrMHCKUN ropofckomn cyn MockoBckor 06aacTu C UCKOM K CBOEMY
6biBLIEMY paboTonaTesnto 06 06s93aHMM NCMPaBUTb B TPYA0BOWM KHUXKE 3aMnUCh 0 MPUYNHE YBOSIbHEHUS.
OpnHako onpepeneHneM oT 16 mapta 2017 roga npon3BoOACTBO MO Aesy MpeKpaLLleHo B CBA3N C
H6aHKpoTCTBOM paboToaaTens.

PeweHmnem Toro xe cyna ot 24 anpens 2018 roga yaosneTsopeHo TpebosaHue E.C.MepMakoBa,
3asBJIEHHOE B paMKaXx rpakLaHCKoro npouecca, 0 KoMneHcauuy MopaJibHoro spefa B pasmepe 300 ToiC.
py6. Mpon3BoACTBO e Mo Aefy B OTHOLIEHUN TpeboBaHUS 0 BO3MELLEHUW YyTpavyeHHoro 3apaboTka
npekpaLLeHo, MOCKObKY, KaK yka3an cyd, 3To TpeboBaHne MAEHTUYHO paCCMOTPEHHOMY MO NpaBuiam
YroN0BHOMO npouecca 1 B COOTBETCTBUM € NyHKTOM 10 nocTaHoBneHMA MNneHyma BepxosHoro Cyaa
Poccuiickon ®epepaumm ot 29 Hoabps 2011 roga Ne 17 "O npakTUKe NpUMEHEeHNs cyfamu HOpM rnasbl 18
YronoBHo-npoueccyanbHOro kogekca Poccuinckon degepaunn , pernaMmeHTMpyoWwmnx peabunntaunio B
YrON0BHOM Cy[0NPOM3BOACTBE" HE NOANEXUT pa3peLlleHnto B NopsaaKe rpax4aHckoro cyaonpon3soacTBa.
PelueHne cyaa nepBor MHCTaHLMM OCTaBNeHo 6e3 n3MeHeHUs anennsaLMoHHbIM onpeaefieHneM
MockoBckoro obnacTtHoro cyfa ot 17 ceHTsabps 2018 roga. OnpenenerHnem cyabu BepxosHoro Cyna
Poccuiickon ®epepaumm ot 23 nonsa 2019 roga E.C.NMepmakoBy 0TKa3aHo B nepefaye KacCauuoHHOM
»Kanobbl ons paccmoTpeHns B cyaebHom 3acenaHun CyaebHon Koanermm no rpaXx 4aHCKUM aenam
BepxoBHoro Cyna Poccuinckon ®epepaumun. 3amectutens Mpeacenatens BepxosHoro Cyaa Poccuinckonm
defepallMn He Hallen 0OCHOBaHWUN ANS OTMeHbl JaHHOro onpeaeneHns (nmcbsMo ot 28 okTabpa 2019 ropa).
1.2. o MHEHMIO 3a8BMTENS, OCNapMBAEMbIE UM HOPMbI NPOTMBOPeYaT cTaTbaMm 19, 35, 37 (vactn 1 n 3), 45,
46 (yactn 1 1 2), 52, 53 n 55 KoHcTuTyuun Poccninckon defepauum B To Mepe, B KaKoW NpensaTcTBYIOT
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MOJIHOMY BO3MeELLeHMNI0 3apaboTHOM NNaThl Fpa)AaHNHY B CBS3U C HE3aKOHHLIM MPUBJIEYEHNEM €70 K
Yro/I0BHOWN OTBETCTBEHHOCTMN.

Taknm obpa3om, C y4eToM nNpegnucaHui ctaten 74, 96 n 97 deaepasibHOro KOHCTUTYLMOHHOIO 3akoHa "0
KoHcTuTyumoHHoM Cyne Poccuiickon Pepepaunn” ab3aw Tpetuin ctaton 220 MK Poccuinckon ®epepaumm ,
YacTb NATaa cTaTbh 135 1 vyacTb NepBad cTaTbn 138 YMNK Poccuinckon Gepepaunmn SBASIOTCA NPeaMeTOM
paccmoTpeHusa KoHcTutyumoHHoro Cyaa Poccninckon ®denepaumm No HaCTosAWEMY Aefy B TON Mepe, B
KaKoW B CUCTeMe LEeNCTBYIOLLero NpaBoBOro PeryimpoBaHns Ha ux OCHOBaHWUM peLlaeTcs BONPoC O
PacCMOTPEHMM CYIOM B NOPSAAKE FpaXkA4aHCKOro CyAonpon3BoAcTea TpeboBaHUM 0 BO3IMELLEHNN
3apaboTHON NnaTbl, HE MONYYEHHON FPaXKAaHWHOM B pe3yibTaTe HE3aKOHHOIO N HeO6OCHOBAHHOIO
YyroJsI0BHOMO Npec/ie0BaHNA, eCln paHee B paMKax yrofloBHOro npotecca ero TpeboBaHms 0 BO3MeLLeHUM
3apaboTHON NNaTbl YAOBAETBOPEHbI YaCTUYHO 1 OH HE COrlaCceH C 3TUM CyAebHbIM peLleHunem.

2. KoHcTuTyuus Poccuinckon ®epnepaLmm 3akpenaseT npaBo KaXXAoro Ha Bo3MeLLeHre rocyLapcTBoOM
Bpena, NPUYNHEHHOI0 HE3AKOHHbLIMY AENCTBMAMMN UK 6e34eNCTBMEM OPraHOB roCyAapCTBEHHOW BNAcTLN U
NX BOJHKHOCTHBIX NUL, (CTaTba 53), peanusaLms KOTOPOro rapaHTupyeTcs 0653aHHOCTbIO FOCYAapCTBa
obecneymBaTb 3aWUTY, B TOM 4uncne cyaebHyro, npas 1 ceobog 4enoBeka v rpaxxgaHuHa (ctatbs 45, 4acTb
1; ctaTba 46, YyacTn 1 1 2), BOCTYN K NPaBOCYAMIO0 1 KOMMEHCaLU0 NoTepneBLwnM yuiepba oT
npecTynneHuin n 3noynotpebneHnii BRacTblo (CTaTba 52). KOHCTUTYLMOHHBIM FrapaHTMAM Haxoaswerocs
nof cynebHon 3allnToN NpaBa Ha BO3MELLEHNE Bpeaa, NPUYNHEHHOr0 HE3aKOHHbLIM 1IN HEOBOCHOBAHHbLIM
YrO/I0BHbIM NMpecsieloBaHNEM, KOPPECMNOHANPYIOT HOPMbl MeXXayHapo4HOro nakTa 0 rpaXKAaHCKUX u
NOSIMTUYECKMX MpaBax (MoANYyHKT "a" NyHKTa 3 cTaTbW 2, NYHKT 5 cTaTbl 9 U NYHKT 6 cTaTbk 14),
KOHBEHLMM 0 3alMUTe NpaB YeNoBEKa M OCHOBHbLIX CBOBOA (MYHKT 5 cTaTbm 5) n MpoTokona Ne 7 K Hel
(cTaTbsa 3), NpM3HaloLLMe NPaBo KaXkAoro, KTO CTaj XXepTBOW HE3aKOHHOr0 apecTa, 3akJilo4eHns nog
CTpaXky nunm cynebHom owmnbkm, Ha KoMNeHcaunio 1 0653bIBatoLLNe rOCyAapcTBO NPEeAOCTaBUTh
3h(heKTNBHbIE CPELCTBa NPaBOBON 3aLUNThI HAPYLUEHHbIX NPas.

M3 Ha3BaHHbIX NpeanncaHnin KoHctutyumn Poccuinckon ®eagepaumm n MeXXayHapoaHO-MPaBOBbLIX aKTOB
BbITEKAET, KaK 0TMeTun KOHCTUTYUMOHHbIN Cya Poccninckon ®epepauun B MoctaHoBneHUn oT 14 Hoabps
2017 ropa Ne 28-1, 0643aHHOCTb 3aKOHOA4ATENS NPEAYCMOTPETb FrapaHTUX MPU3HAHNS, COXPaHEHMNS K
6ecnpensaTCTBEHHOWN peann3alnmn Npaea Ha peabunutauuio ons obecnevyeHns nnLy NOJHON, LeNCTBEHHOM
1 cnpaBennvMBon cyaebHom 3anThl €ero NpaBa Ha BO3MeLLeHre Bpela, NPUYNHEHHOr0 HE3aKOHHbIM UK
He0bOCHOBaHHLIM YrOMI0BHbLIM NpeciefoBaHneM. icxoas nus 3Ton ceoen 0653aHHOCTU, 3aKOHO4aTENb
YyCTaHOBWU KOMMNAEKCHBIA NpoLeccyanbHbIn MOPSLOK OCYLLECTBEHNA NpaBa peabunnTnpoBaHHOMO Ha
BO3MeLLEeHNe Bpeaa, NpeanoiaratoLlmini pacCMOTPEHNE COOTBETCTBYOLWMUX TpeboBaHMI N0 NpaBuaaM Kak
YrOJI0BHOT 0, TakK U rpa4aHCKOro Cyonpov3BoACTBa.

3. CornacHo 4acTtu BTopon ctaTbm 135 YIK Poccuinckon deaepauumn peabunutupoBaHHbIN Bipase
0bpaTnTbCS B CyA C TpeboBaHNEM O BO3MELLEHUN NMYLLECTBEHHOMO Bpea B TEYEHNE CPOKOB MCKOBOW
LaBHOCTW, 3aKpenneHHbIX [pakAaHCKMM KogekcoM Poccuinckon ®efepaLum , CO AHA MNOAYyHEHUS KoMK
LNOKYMEHTOB, KOTOPLIMI MPU3HAHO €ro npaBo Ha peabunntaumio. HacTb NepBas TOW )Ke CTaTbl NO3BONAET
eMy 3asBUTb B YrOJIOBHO-NPOLLeCCyasibHOM MOpsfiKe LWMPOKUI CNEKTP CBA3AHHbLIX C BO3MeLLeHneM
NUMyLLLeCTBEHHOr0 Bpeda TpeboBaHuin, BkAoYaa TpeboBaHNs 0 Bo3MeLleHM 3apaboTHOM naaTbl, MEHCUN,
nocobus, Apyrux CPeacTs, KOTOPbIX OH INLWWACS B pe3ybTaTe YroJ0BHOMO NpeciefoBaHus.
KoHcTuTyumoHHbIn Cya Poccuiickon ®efepaLumm npy xapakTepucTmke HopM rnasbl 18 YK Poccuinckon
depepaummn , NOCBALLEHHOW peabunuTaumm, oTMeYas, YTo OHM coobpa3Ho npeanucaHnam ctaTen 45, 49, 52
1 53 KoHcTutyumm Poccninckon ®epepaLimm hopMUpYIOT YMNPOLLEHHBIA MO CPABHEHUIO C MCKOBLIM MOPSALKOM
peXx1uM NpaBoOBOW 3alMThl, 0CBOOOXAas peabnamTupoBaHHOIO OT BpeMeHun J0Ka3biBaHUS OCHOBAHWUI U
pa3Mepa BO3MeLLeHUs Bpelia U 04HOBPEMEHHO NPefoCTaBIAA €My BO3MOXHOCTb Y4aCcTBOBaThb B
L0Ka3blBaHWM obbeMa KoMMeHcaLmn. Takon pexxum HamnpasieH Ha Co34aHne nNpoueypHbIX YCI0BUNA ANS
cKopeiLero onpefeneHns pasMepa Bpefia u CKOpenLero ero Bo3MeLLeHns 1 CyLLeCcTBYeT Hapsaay C
rpa4aHCKO-NPaBOBLIMY MpaBuaamMy KOMNeHcauum Bpeaa (noctaHosaeHus ot 2 mapta 2010 roga Ne 5-11,
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oT 14 nona 2011 roma Ne 16-M, o1 19 ntona 2011 ropa Ne 18-M n o1 17 okTab6ps 2011 roga Ne 22-11;
onpeneneHns ot 8 anpens 2010 roga Ne 524-0-M, oT 2 Hosbpsa 2011 roga Ne 1463-0-0 1 Ne 1477-0-0, oT 2
niona 2013 roga Ne 1058-0 , oT 2 anpend 2015 roga Ne 708-0O n ap.). Kak yka3zan KoHCTUTYumnoHHbIn Cya
Poccuinckon ®epepaummn B MoctaHoBneHnn oT 14 Hosbps 2017 roga Ne 28-1, npeaycMoTpeHHas
Ha3BaHHOW raBow npoLeaypa C TOYKU 3peHns AeNCTBYOWen Mogesin NPpaBoBoro peryanpoBaHms
ABJIAETCA YCKOPEHHbIM, COKPALLLEHHbIM, KBa3UNpUKa3HbIM NPON3BOLCTBOM, MPpefHa3HaYeHHbIM Ond
paccMoTpeHns TpeboBaHUn peabunuTpoBaHHOMO B YCNOBUAX OTCYTCTBUS CNOpa 0 ero CybbLeKTUBHOM
npaBe Ha BO3MELLEHNe Bpeda 1 0 (PaKTUYeCKMX 00CTOATENbCTBAX, NPefoNpPeaensoWwmx pa3mep
BO3MeLleHMs. ITa npouenypa He npegnosiaraeT HaAU4YMa y Cyabu LWNPOKUX NPeLesioB YCMOTPEHUS,
NMOCKO/bKY 3aKOHOLaTe/lb B Ha3BaHHOW rflaBe He 3akpennseT crneuunanbHbiX NpaBu LoKasbliBaHWS U
HernocpenCcTBEHHO OMNpefesisieT COCTaB AeHEeXHbIX CPeACTB U MMYLLEeCTBa, NoAeXallnX BO3MeLLeHUo
(4yacTb nepsas cTtaTbu 135 YK Poccuitckon depepaunn ).

B cooTBeTCTBMM CO cTaTben 137 YIMK Poccuiickon degepaumy NOCTaHOBIEHUE CyAbM O MPOM3BOACTBE
BbINAAT 1 BO3BPaTE UMyLLECTBa MOXET BbITb 06>KanoBaHO B NOpsAAKe, yCTaHOBAEHHOM rnaBammn 4511 471
faHHoro Kogekca . Ecnm TpeboBaHue 0 BO3MeLLeHUN Bpeda CyA0M He yA0BAETBOPEHO UK
peabunnTUpPoBaHHbIM HE COrNaceH C MPUHATLIM MO NPaBWaaM yrofIoBHOro Npouecca CyaebHbIM pelleHnem,
TO YacTb NepBas CTaTby 138 faHHOro Kogekca no3sonseTt eMy o6paTuThCS B CyA B NOpsLKe
rPaAaHCKOro Cyaonpon3BoACTBa C TOXKAECTBEHHLIM TpeboBaHMeM. Kpome Toro, B nopsiike
rpa4aHCKoro Cyaonpon3BOACTBa, COrNacHO YacTu BTOpPOW CTaTby 136 faHHoro Kogekca ,
NpeabABAATCSA UCKM O KOMMNEHCALMUN 3@ NPUYMHEHHBIN MOpPasbHbI BpeL B AEHEXXHOM BblparkeHuun. Takoe
NpaBoBOe perynuposaHue, byayyn HanpaBieHHbIM Ha obecneyeHne 4ONONHUTENbHbLIX FapaHTUR
BOCCTaHOB/IEHNA UMYLLECTBEHHbIX U JINYHbIX HEUMYLLECTBEHHbIX MpaB peabnnnTnpoBaHHbIX, Camo no cebe
He MOXXeT pacLleHMBaTbCA KakK HapyLlaloLlee Nx KOHCTUTYLMOHHbIE NpaBa B CUTYaLUKN, KOr4a NoJIoXKeHWs
npoLeccyasibHblX KOLEKCOB pa3peLlatoT BONPOChl COOTHOLLEHNS Pa3finyHbIX POPM 3aLLUNTbl HAPYLLUEHHbIX
npas.

3.1. B cuny ctaTby 133 YIIK Poccminckon ®epepaumm Bpes, NPUYNHEHHBIN FPaXX4aHUHY B pe3yibTaTte
HE3aKOHHOr0 MAn HeobOCHOBAHHOMO YrOI0BHOIO Npec/ef0BaHNS, BO3MELLAETCS rocy4apCTBOM B MOJIHOM
obbeMe, B TOM Yucsie € y4eToM cTtaTbh 15 MK Poccuinckon ®enepauum , He3aBMCMMO OT BUHbI OpraHa
N03HaHWS, fo3HaBaTens, cCnefoBaTens, NPoKypopa 1 CyAa 3a cHeT KasHbl Poccuinckon ®epepaumm (MyHKT
13 nocTtaHoeneHus MNneHyma BepxoBHoro Cyna Poccuiickonn ®epepaunn oT 29 Hosbps 2011 roga Ne 17).
CornacHo xe nyHKTy 2 cTaTbm 15 K Poccuinckon ®epepaumm nof ybbITKaMym NOHUMAKTCA pacxoasbl,
KOTOpbIE MO, Ybe MPaABO HapPYLLUEHO, MPON3BENO AN AOKHO ByaeT NpoM3BeCcTy 415 BOCCTAaHOBAEHNS
HapyLUeHHOro npa.a, yTpaTa Wan NOBPeXAeHNEe ero nMyLLecTBa (peasibHbil ywepb), a Takxe
HernoJly4yeHHble AOX0bl, KOTOPbIE 3TO JNLLO NOAYYnIo 6bl NPy 0BbIYHBIX YCNOBUSAX FpaXkAaHCKOro o6opoTa,
ecsin 6bl ero NpaBo He 66110 HapyLWeHOo (ynyLeHHas Bbiroga). B cBoto o4epenb, MyHKTOM 1 4acTu NepBowi
cTaTbh 135 YIMK Poccuinckonn Peagepaumm yCTaHOBEHO, YTO BO3MeLLeHNe peabnanTupoBaHHOMY
MMYLLLECTBEHHOI 0 BpeAa BK/OYaEeT U BO3MeLLeHMe 3apaboTHOM niaTel, NeHcun, nocobus, apyrux CpeacTs,
KOTOPbIX OH JIMLIWUCA B pe3yJibTaTe YroJIOBHOrO NpecnefoBaHuns, T.e., Mo CYTU, HE MONYYEHHbIX UM
L0X040B. [leNcTBYylOLLEE 3aKOHOAATEeNbCTBO, Kak nogyepkunsan KOHCTUTYUMOHHbIN Cyg Poccminckon
defepaunm, He orpaHMYMBaEeT NPaBo PeabunnTNPoBaHHbLIX Ha BO3MELLEHME Bpea TObKO yuiepbom,
NPUYNHEHHbLIM HE33aKOHHbIM N3BATUEM UMYLLECTBA, HO NpeanosiaraeT TakXe BO3MELLEHNE NHbIX YObITKOB,
BKJItOYAA yMyLLIEHHY Bbiroay (onpeneneHus ot 20 okTabps 2005 roga Ne 441-0, o1 25 epans 2016
roga Ne 256-O 1 o1 25 maa 2017 roga Ne 1037-0).

Korga nmuo ocy>XgaeTcs K anweHnto csoboabl, TpyAOBble OTHOLEHWSA C HUM NOAJIeXaT NpeKkpaLLeHnio no
NYHKTY 4 YacTun nepsomn ctaTbn 83 TpyaoBoro kogekca Poccunckon depepaunn , a B Ciiyvae ero
peabunnTaLnm MaTepmanbHy0 KOMMAEHCALMIO 32 BPEMS, B KOTOPOE OHO ObIN0 ANLLEHO BO3SMOXHOCTY
TPYAUTLCA 1 NOJTyYaTb 3apaboTHYIO NnaTy, BeinaaymneaeT MUHMCTEPCTBO PUHAHCOB Poccuinckon
®epepaummn. Ecnm xe nmuo 66110 YBOAEHO MO MHOMY OCHOBAHWIO, B YaCTHOCTY €C/IM PacTOpXXeHne
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TPYAOBOro AOroBOpa NpoM30LLIIo No NHUUMaTuBe paboTHUKa (Mo cOBCTBEHHOMY XXeslaHuWo), TO 3TO CaMo Mo
cebe He nuwaeT peabunnTNpoBaHHOrO NpaBa TpeboBaTb BO3MeLLEHMS YTPa4YeHHOro 3apaboTka, HO y)Ke He
B TOM pa3mepe, KOTOopbIr Bbla NpeayCcMOTpeH TPy LOBbIM SOFOBOPOM.

Mpy Hecornacum nMUa C OCHOBAHWEM YBOJIbHEHWS OHO He JINLLEHO NpaBa CBOEBPEMEHHO - B Npefenax
yCTaHOBAEHHOro TpyLoBbIM KOAEKCOM Poccuinckon ®epepaLm cpoka - 06>kanoBaTb 3aKOHHOCTb
yBOJIbHEHNS B cyfe. Mpn 3TOM Jaxe B Clyvae AnkBmaauum (6aHKpoTCTBa) opraHmn3auun-pabotopatens y
LA NMEeTCs BO3MOXHOCTb 06paTuTbCA K AaHHBLIM FOCYAapCTBEHHbLIX U MyHULIMMAbHBIX apXUBOB, KyAa B
obsa3aTesibHOM NopsaKke NepenatoTcs BCe AOKYMEHTbI, Kacatowmecs (MHaHCOBO-9KOHOMUYECKON
LEeATeNbHOCTY OpraHn3auuy, B TOM Y1C/e 3aTparvBatowme npasa paboTHNKOB. KOHTPONb 3a cobnioaeHnem
TaKux Npasua 1 NprBJeYeHEe BUHOBHbIX B X HapyLUeHW K OTBETCTBEHHOCTY BO3JlaraloTca Ha
rocynapcTeo. MHbIMK cnoBaMu, peabnanTupoBaHHOMY, YBONEHHOMY B MEPUOL COAEPKAHNSA NOL CTPaXKeN
nnn oTbbiBaHMA HakKa3aHWs B BUAE nnweHns cBoboabl, NpefoCcTaB/eHbl NPABOBbIE MEXAHWU3MbI,
No3BOJIAKOLLME JOKA3bIBaTb HE3AaKOHHOCTb YBOJIbHEHNS M3 OpraHn3aunmy, npekpaTusLLen CBOK
LeATeNbHOCTb (NMKBMAaLMa, 6aHKPOTCTBO), C Lie/bio peannsauum nM npasa Ha NoJIHOe BO3MELLEHNe
NMYLLLEeCTBEHHOrO BpeAa, MPUYNHEHHOIO HE3aKOHHbLIM OCYXXAEHNEM.

4. 3 bykBanbHOro cMbicna ctaTby 138 YIMK Poccuinckon ®epepaunn cnefyeT, 4T0 peabnimTMpoBaHHbIN
nocne paccCMoTpeHus ero TpeboBaHU B yroa0BHO-MpoLLeccyasbHOM nopsiake (He obs3aTeslbHO BO BCeX
WHCTaHUMAX) BNpaBe 3a8BUTb UX B NOPAAKE FPa4aHCKOro CyA0npon3BOLACTBa, NPUYeM NTOrK
paccMoTpeHns TpeboBaHU No Npasuaam rnasbl 18 naHHoro Kogekca He ob6a3aTeNbHbl AN4 CyAaa,
paccMaTpuBaloLLero Te e TpeboBaHMA B NOPSALAKE FPaXx4aHCKOro Cy40npon3BOACTBa, U He
npegonpeaensioT nognexaliee nNPUHATUIO Cy0OM peLleHune.

BmecTe ¢ Tem ab3au TpeTuin ctaTtbm 220 MK Poccuinckon ®epepaumm 0THOCUT NpeKpaLlleHne
NPON3BOACTBa MO A&y K MPoLeCcCyanbHbIM NOCNEACTBUAM 3a8BeHNs B CyA Tex TpeboBaHWUiA, KOTOopbIe
OOHaX bl yXe Obl pacCMOTPEHbI CYIOM B NMOPSAKE FpaXkAaHCKOro cyionpom3soacTsa. Mpuyem 3Ta
HOpPMa, a paBHO MYHKT 2 YacTu nepBol cTaTbl 134 naHHoro Kopekca 06 oTkase B NPUHATUM UCKOBOIO
3a9BJIEHUS, 3aKpensasa coBnajeHne CTOPOH, NpeaMeTa 1 OCHOBaHWIA CNopa B Ka4yecTBe Kputepus
TOXXOECTBEHHOCTW 3aABJIEHHbIX TpeboBaHWA, MPU HaANYUN KOTOPOKM NposeaseT cebs CBONCTBO
NCKMOYNTENBHOCTU BCTYMMBLUNX B 3aKOHHYI0 CUJTY CyAebHbIX akTOB, HaAeNsaoT TakKuM CBONCTBOM TONIbKO
BCTYMUBLUME B 3aKOHHYIO CUJTY PELUeHns Cy[a 1 onpeaeseHns cyfia o npekpalleHum nponssoacTsa no
Leny B CBA3W C MPUHATUEM OTKa3a UCTLA OT UCKa MK B CBA3U C YTBEPXKAEHNEM MMUPOBOrO COrlalleHuns
CTOPOH, T.e. aKTbl, KacaloLLMecs pa3peLleHns crnopa o npase B COCTA3aTelbHON hopMe.

TaKoe peryampoBaHmne COOTHOCUTCSA € NoaxoaomM KoHcTuTyumnoHHoro Cyaa Poccuinckon ®egepauum,
HeOAHOKPATHO OTMEeYaBLUEro, YTO MYHKT 2 YacTu nepBon cTatbu 134 n ab3ay Tpetnin ctaTtom 220 MK
Poccuiickon ®epepalimm NCK0Ya0T BO3SMOXHOCTb MPOU3BOACTBA MO ey TOJbKO B C/ly4asx, Korga npaso
Ha cynebHyto 3awuTy (NpaBo Ha cyaebHoe paccMoTpeHue cnopa) 66110 peann3oBaHO B COCTOSBLUEMCS
paHee Ha OCHOBE MPUHLMMNOB PaBHOMPAaBUS U COCTA3aTEIbHOCTM CTOPOH cyaebHOM npoLecce. 3TN HOPMbI
HanpaBsJieHbl Ha NpeceYeHne pacCMOTPEHNA CyAaMmn TOXLECTBEHHbIX TpeboBaHui, He cogepxaT
HeonpenesIeHHOCTM U He MOTyT pacLleHNBaTbCA KaK HapyLlaoLwme KOHCTUTYLMOHHbIE NpaBa.
YCTaHOBNEHNE Xe B KaXXAO0M KOHKPETHOM CJly4ae TOro, MMeTCA M NPUYMHbLI A5 NPeKpaLleHms
Npou3BOACTBa N0 Aesy, BKJoYasa BCTYNMUBLLIEE B 3aKOHHYIO CUY U NPUHATOE MO COPY MeXAy TeMU Xxe
CTOpPOHaMU, 0 TOM Xe npefMeTe 1 Mo TeM XXe 0CHOBaHWAM peLleHne cya, - UCKNYMTeNbHas npeporaTmea
CyZa, KOTOpas BbITEKAET N3 NPUHLMMAE CaMOCTOATENbLHOCTU CyAebHOM BAaCTU 1 CITY)KWUT MPOSIBJIEHNEM €r0
AVNCKPELMOHHbIX NOSTHOMOYMIA. pK 3TOM rapaHTUen npoueccyaibHbiX NPaB auL, YH4aCTBYIOWMX B fene,
ABNATCA NPoLefypbl NPOBEPKU CyAeOHbIX aKTOB BbILLECTOSALLMUMN CyAaMUn U NOBOAbI K X OTMEHE Uan
n3meHeHuto (onpenenerHns ot 18 anpens 2006 roga Ne 93-0, oT 21 okTa6psa 2008 roga Ne 808-0-0, o1 25
Hoabps 2020 roga Ne 2812-0, oT 26 despansa 2021 roga Ne 257-0, oT 26 anpens 2021 roga Ne 710-0 u
ap.).

CnepoBaTesibHO, UCXOAS M3 (hYHAAMEHTaNbHOMO XapakTepa npaBa Ha cyaebHyio 3auTy,
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npaBonpuMeHNTEeNN, paspeLlas BONpPoC 0 NpeKpaLleHnm Npon3BoACTBa No Aefly B COOTBETCTBUM C ab3aueM
TpeTbuM cTaTbn 220 MK Poccunckon ®efepalmm , LO/KHbI YHUTbIBATb HE TOJIBKO KPUTEPUIA TOXOECTBA
3a5BJIEHHbIX TpeboBaHM (CTOPOHLI, MPeAMET, OCHOBAHWS), HO U XapakKTep NpoLeaypbl, B KOTOPOW
TpeboBaHMa paHee pacCMaTPUBANNCh, U CBOWCTBa MPUHSATOrO Mo ee uToram cyaebHoro akTa, - 3Ta
npouenypa Lo/MKHa BbITb COCTA3ATENbHOW M OCHOBbLIBAaTLCS Ha BCEX MPUMEHUMbIX KOHCTUTYLMOHHbIX U
OTpacneBbIX MPUHUMUNAX U FrapaHTUAX Hagsexallero oTnpaBieHns NpaBocy ans.

4.1. Ncxops HenocpeACTBEHHO 13 TeKCTa YacTu nepsow cTaTby 138 YK Poccuiickon depepaLmm , camo no
cebe Hanmnymne pelleHust cyaa, BbIHECEHHOr0 Mo npasunam ero rnas 18 (o peabunutaunn) n 47 (06
NCMNOJIHEHUWN NPUrOBOPA) U BCTYMUBLUErO B 3aKOHHYIO CUY, HE JOJDKHO pacLeHNBaTbCA Kak
06CTOATENLCTBO, NCKOYalOLLEe HOBOE (MOBTOPHOE) pacCMOTPEHME COOTBETCTBYOLWUX TpeboBaHun
peabunnTUPOBaAHHOIO Y)Ke B MOPSAAKE MpaXKAaHCKOro CyA0npon3BoACTBa, XOTS NPaBo Ha CyaebHyio
3aWwnTy 1 6110 peann3oBaHo B COCTOABLLIEMCS paHee Ha OCHOBE MPUHLMNOB PaBHOMPaBUS U
COCTS3aTeNbHOCTUN CTOPOH CyaebHOM npouecce, B KOTOPOM PacCMaTPUBaJIMCh TOXAECTBEHHbIE
TpeboBaHua. B TO e BpeMs NOCKOJIbKY 3TO 03Ha4aeT, N0 CyTW, BOSMOXHOCTb MPUHATUA CyAaMu Pa3HOW
IOPUCANKLIAM B3aMMOUCKJTIOYAIOLWMX PELLUEHNIA, TO TaKOe TOJIKOBaHNE AENCTBYIOLLEro peryJmpoBaHns
MOXKET NPMBECTM K MPEOSONEHN0 0643aTEeNbHOCTM CyAebHbIX aKTOB, BCTYMUBLLMX B 3aKOHHYIO CUAY.
MoToMy BOMPOCK! MpoLecCyansHOro NopsaKa Hagnexallen - C TOYKM 3peHNA KOHCTUTYLMOHHbIX Havan -
3aLMUTbl NPaB AnL, NOCTPaAaBLINX OT HE3AaKOHHOI0 MK HEO6O0CHOBAHHOMO YrOJI0BHOIO NpeciefoBaHuns,
TpebytoT obecneyeHus pazymHoro banaHca mexay NnpuHLMNOM 6ecnpenaTCTBEHHON peann3aunn npasa Ha
peabunuTaumnto, C 0AHOM CTOPOHLI, W, C APYrOM - NPUHLMNOM CTabUNbHOCTY CyAebHbIX aKTOB U CBS3aHHbIM
C HAM MPUHLMMOM MPABOBON OnpeaeneHHoOCTU. Takol 6anaHC MOXET ObITb LOCTUTHYT U NyTeM
ocyllecTBneHns BepxosHbiM Cynom Poccuinckon deaepaunm BO3JIOXKEHHON Ha Hero ctatben 126
KoHcTuTyummn Poccuiickon Pegepaunn hyHKUMM OaBaTbh Pa3bsiCHEHNS MO BONPOCaM cyaebHon NpakTUKN.
Tak, 4T0bbl NCKNYNTL NPUHATHE CyAaMU B3aUMONPOTMBOPeYaLLnx pelleHnn, MneHym BepxosHoro Cyna
Poccuiickon ®enepaumm - umes B BUAY HeobxoaAnMoCTb 06eCneynTb NPaBOBYH ONPeLENEeHHOCTb U
eanHoobpasme cynebHon NPakTUKKN B OTHOLWEHUK TpeboBaHnin peabnnnTMpoBaHHOro 0 BO3MELLEHUM
NUMYLLLeCTBEHHOIrO BpeAa - B NyHKTe 10 nocTtaHoBaeHUs oT 29 Hoabpa 2011 roga Ne 17 pnan cnegyowne
pa3bsSCHEHUS: Cya, pacCMaTpuBatoWmiA 3TK TpeboBaHUs B nopsaake rnaebl 18 YK Poccuinckon ®enepauum ,
BNpaBe yL0BNETBOPUTb UX WM OTKa3aTb B UX YAOBAETBOPEHUUN MOAHOCTbIO NMBO YaCTUYHO B 3aBUCUMOCTHU
OT MX AOKa3aHHOCTU NPeACTaBAEHHbIMU CTOPOHAMM 1 COBPaHHbLIMUK Cy40M [0Ka3aTenbCTBaMU; B 4acTu
TpeboBaHui, ocTaBfeHHbIX 6€3 pacCMOTPEeHMS MO NpaBuiaM yroioBHOro npoLecca, peabuanTmpoBaHH:IN
Brpase 0bpaTuTbCA B CyA B MOPALAKE rpaXKAaHCKOro cyaonponssoacTsea; TpebosaHua
peabuanTMpoBaHHOIO B TOW YaCTW, B KOTOPOM OHM BbIN pa3peLleHbl Mo CyLLeCcTBY Mo NpaBuiam
YroJI0BHOrO NpoLiecca, He NoAJiexaT pacCMOTPEHUIO B NMOPAAKE rpak4aHCKOro Cy0npon3BoACTBa. ITO
TOJIKOBaHMeE NpoLeccyasibHbIX HOPM UCXOOUT U3 NPEANOSIOKEHNUS, YTO NMPeayCMOTPEHHbIN B Ha3BaHHOW
rfaBe NopsiloK ABJIAETCA OCHOBHbLIM U COCTA3aTe/IbHbIM, @ €ro UcHepraHue, 3a UCKJIoYeHeM NpsMo
3aKpEmnJIeHHbIX 3aKOHOM CJly4aeB, Heobxoammo, ecnm TpeboBaHMa peabunMTpoBaHHOrO OCTaBeHbl He3
PaccCMOTPEHNA 1 TOT HaMepeH 06paTUTLCS B CyA MO NpaBuiaM rpaXx4aHCKoro Cyaonpovn3BoACTBa.
JaHHbIN noaxon K npobneMe He onpoBepraeTcs B NPUHLNMNNAJILHOM MaaHe U NPOLUTUPOBAHHON Bbille
npasoBon nosunumen KoHcTuTyumoHHoro Cyaa Poccuinckon denepaunm, Bbipa>keHHoM B [NocTaHOBAEHN OT
14 Hos6ps 2017 roga Ne 28-M, 06 oueHKe Npoueaypbl pacCMOTpeHns TpeboBaHMin peabunnTMpoBaHHOrO,
npegycmoTpeHHon rnason 18 YK Poccunckon ®efepaunm , Kak YCKOPEHHOIO, COKPaLLEHHOrO,
KBa3WMpuKasHoro NPou3BOLACTBa, NOCKOJIbKY He CTaBUTCA MO COMHEHUE, YTO C TOYKU 3peHUs
LENCTBYIOLWEN MOAENN MPABOBOIr0 PEryanpoBaHna oHa PakTUHeCcKn ABASEeTCS pacCMOTPEHNEM
rPa[AaHCKOro, a He YroJIoBHOro Aena, XoTa n B ocobon popme. B cuny 3Toro cyaebHoie pewweHns,
BblHECEHHblE B paMKax yka3aHHol npoueaypbl, obnafatoT no obliemy npasuay CBONCTBOM
NCKIIOYNTENIbHOCTY NPUMEHNTENBHO KaK K YFOJIOBHOMY, TaK U K Fpa)K4aHCKOMY Cy40MNpPOn3BOLACTBY, YTO
BbITeKaeT M3 cMbicna cTaTen 134 n 220 MK Poccuinckon depepauum B UX CUCTEMHON CBA3M C rnaBamu 18
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n 47 YNK Poccuiickon denepauum . TeM caMbiM, fa)Ke Cy»Kasi BO3MOXXHOCTW peabnnnTupoBaHHbIX
peann3oBaTh MPaBO Ha PacCMOTpeHME Tex e TpeboBaHM B NOPALKE Fpax4aHCKOro CyAonpon3BoACTBa,
COOTBETCTBYHOLLME HOPMbI HE MOTYT PacLEHNBaTLCS KaK BCTynatoLne B NpoTUBOPEYMe C UX NpaBoM Ha
cynebHyto 3awuTy, TeM 6onee 4To MHoe Beno Bbl K HapyLLUEHMIO MPUHLMMOB PaBEHCTBA BCEX Nepes
3aKOHOM M CYLOM, COCTA3aTeNbHOCTM U paBHOMPaBUs CTOPOH npouecca (cTaTba 17, yacTb 3; cTaTbs 19,
yacTu 1 n 2; ctatbs 123, yacTb 3, KoHCTUTYLUKM Poccuinckon denepaunn), a TakxKe NpruHLUUNa NpaBoBom
onpeLeneHHoCTH.

4.2. MpenocTaBneHHOe cyay, pa3peLlatollemy TpeboBaHma peabnamTMpoBaHHOrO MO NpaBuaaM rnasbl 18
YMK Poccuinckon ®epepaumm , NpaBo 0CTaBUTb OTAEbHbIE ero TpeboBaHUs 6e3 pacCMOTPEHNS - Ha
Hanu4me KoToporo obpalleHo BHMMaHWe B NpuBeAeHHbIX pa3bsacHeHnax BepxosHoro Cyaa Poccumnckom
depepaumm - COOTHOCUTCS € YKazaHmeM B lMocTaHoBneHUN KoHcTuTyumnoHHoro Cyaa Poccuinckonm
®epepaumnm ot 14 Hoabps 2017 roga Ne 28-1 Ha NCNOb30BaHME YroIOBHO-NPOLECCYanbHOrO NOpPsALKa
BOCCTAHOBJ/IEHNS NpaB peabunnTpoBaHHOIO B YCNOBUAX OTCYTCTBUS Criopa 0 ero CybbekTUBHOM MpaBe Ha
BO3MeLLEeHVe Bpela 1 0 (pakTU4eckux obCToaTensCTBax, NPefonpeaensiowmx pasmep so3MelleHuns. Cyasl,
COOTBETCTBEHHO, AO/KHbI OLLEHNBATb, MMEET /I MeCTO TaKom Crop 1 He MOXXeT 1 OH BbiTb Bonee
3(bheKTMBHLIM 06pa3oM pa3pelleH - Aaa obecneyeHns NOJIHON, AENCTBEHHOW 1 CNpaBeaiMBon cynebHon
3alWnThl NpaBa peabunnTnpoBaHHOMO Ha BO3MeLLeHUe Bpeaa, NPUYNHEHHOr0 HE3aKOHHbIM UK
He0OOCHOBAHHLIM YrO/I0BHbLIM NPeCAe0BaHNEM, - B PaMKaX UMEHHO FpakAaHCKOro CyLonpon3BoACTBa C
y4eToM 0COBEeHHOCTEeN ero MHCTpyMeHTapus. byyyn npegHasHavyeHHbLIMW AN CKOPENLLEro pa3peLleHuns
TpeboBaHWI peabunMTMPOBaAHHOIO B YC/IOBMAX OTCYTCTBUS TaKoro cropa, nonoxxeHus rnasbl 18 YMNK
Poccunckon ®egepalimm npegnosaratoT cefyiolee: eciv ¢y, pacCMaTpuBas BOMPOC O BO3MELLEHNM
peabunnTnpoBaHHoOMy 3apaboTHOM NAaTbl, HE HAXOAUT OCHOBAHUIM A5 BO3MELLEHNS Bpela B 3a9B/IEHHOM
obbeMe B CBA3M C HAIMHMEM CMOpPa O MpaBe MK 0 haKTUYECKUX 06CTOATENbCTBAX, KOTOPbIA HEOBX0ANMO
pa3pewmnTb He B NpoLeaype Ha3BaHHOW rNaBbl, @ B paMKax rpaXKaHCKOro npouecca, To OH KOMMNEeTEHTEH,
YyCTaHOBUB, YTO 3TO OTBEYAET LeNsiM Hanbonee 3hheKTMBHON 3aLLMThI NMpaB peabunnTnpoBaHHOr o, B
COOTBETCTBYIOLLEN YacTn OCTaBUTL TpeboBaHMs peabnnmtmpoBaHHoro 6e3 pacCMoTpeHus, ¢ TeM YTobebl
AaTb eMy BO3MOXXHOCTb 06paTUTbCA 3a 3aLLMTON CBOMX MpPaB B NOPAAKE rpa)A4aHCKOro CyA0npon3BoLCTBa.
Korpa »xe Hecornacme peabunutnpoBaHHOrO C MPUHATLIM MO NpaBuiam aaHHoro Kogekca cynebHbIM
pelueHneM BbIpa3naoch B MOfaYe UM anesiaunmoHHON MM KacCalMoHHOM Xanobbl, MOJHOMOYME OCTaBUTb
cnopHoe TpeboBaHMe 6e3 pacCMOTPEHMS MO YKa3aHHbIM OCHOBAHUSM MOXXeT BbITb peann3oBaHo
BbILIECTOSLLUMM CYAOM C OHOBPEMEHHOW OTMEHON peLLeHNa CyAa HMKECTOALWEN NHCTaHL MK B
COOTBETCTBYIOLLEN YaCTL.

Takum obpa3om, ab3al TpeTuin ctaTby 220 MK Poccuiickon ®epepalmm , 4acTb NaTas cTaTbl 135 M HacTb
nepsas ctaTbu 138 YK Poccuinckon depepauun He npotusopedaT KoHCTUTYyLmMmM Poccuinckon ®epepaumm,
MOCKOJIbKY B CMCTEME AeiCTBYIOWEro NpaBoBoro peryanpoBaHns gaHHble HOPMbl He MPenaTCTBYIOT
peabunnTnpoBaHHOMY 3adBUTbL TpeboBaHMA 0 BO3MeLLeHUW 3apaboTHON NaaTbl, HE MOJYYEHHON M B
pe3ynbTaTe HE3aKOHHOr0 1M He0BOCHOBAHHOIO YrOJI0BHOMO NPECeloBaHNS, B MOPSALKE rpakAaHCKOro
CYZONPOM3BOACTBA, €CN OHU He Bbln pa3pelueHbl Mo CYLLeCTBY B NOPSAAKE YrONOBHOIO
CyO0MNpOu3BOACTBA, @ PABHO MOCKOJIbKY AaHHbIe HOPMbI, UCXOASA N3 X KOHCTUTYLMOHHO-MPaBOBOr0
CMbIC/Ia, He NpensaTCTBYIOT Cyay, pacCMaTpUBaloLLEMY [esi0 B NOPSALKE YroJIOBHOMO Cy40Npon3BOACTBA,
NPUHATH pelleHne ob ocTaBieHUK cnopHoro TpebosaHus 6e3 paccMoTpeHns B Lenax Haubonee
3h(hEeKTMBHON 3aLLUNThI MPaB peabuanTUPOBaAHHOIO, EC/IN Cy[ YCMaTPMBAET HaJIM4yme Criopa O NpaBe Wan o
thakTU4eCckux obCToATENLCTBAX, KOTOPLI HEOOXOANMO pa3peLlnTb He B npoueaype rnasbl 18 YK
Poccninckon ®degepaunmn , a B paMKax rpa>kAaHCKoro rnpowecca.

BmecTe ¢ TeM 3aKOHOAATENb HE JIMLWEH BO3MOXXHOCTU BHECTW B MPABOBON MexaHU3M peabunumTtauun,
npeayCMOTPEHHbIN Ha3BaHHOM r1aBol, U3MEHEHMWs, HanpaB/ieHHble Ha COBEPLUEHCTBOBaHMe
NpoLEeCCyanbHOro NOpPsAAKa 3anTbl NpaBa peabuanTUpoBaHHbLIX Ha KOMMEHCALMIO Bpela, NMPUYNHEHHOT O
He3aKOHHbIM UM HeOHOCHOBAHHLIM YrOJIOBHBIM Mpecsiej0BaHNEM.
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5. Kak cnepyeT u3 npenctassieHHbIX E.C.INepMaKoBbIM MaTeprnanos, NPUHMMas peLleHre 0 KoMmrneHcaymm
3apaboTHON NNaTbl, yTPa4YeHHON UM BBUAY YrOJOBHOMO NpeciefoBaHns, MLb 3a Nepuoa,
npeaLwecTBYOWMIA €ro yBoJbHEHNIO, XKene3HO40POXKHbIV FOPOACKON cyd MOCKOBCKOM 06nacTn UCXoamn u3
HeobXx04MMOCTW OCNapuBaHnsa AaThbl 1 OCHOBAHWS YBOJIbHEHWSA B MOPSAKE FPaXKAaHCKOro
cyZLonpou3soAcTBa. Mexay TeM NCKoBOoe NPOoM3BOACTBO MO COOTBETCTBYIOWMM TpeboBaHMAM NpeKpaLLeHo
HornHckum ropoackmm cynom MocKoBCKOM 06nacTu B CBA3M C INKBMAaUnen pabotoaatend. PaccmaTprBas
BnocneacTsum TpeboBaHns peabnamTMpoBaHHOro 0 KOMMNeHcaLmm 3apaboTHOM NnaThl B paMKax
rpakAaHCKOro npolecca, Cya CoCaancs Ha 370 pelleHmne, CornacuBLLMCh C pa3MepoM KOMMeHcaLumu,
onpenenieHHbIM B Mopaake peabunntaumm, NOCKOAbKY Kakmx-nmbo hakTu4eckmnx ob6CToATeNbCTB, MOMYLLMX
NOCNY>XWUTb OCHOBaHMEM L1 MHOMO BbIBOAA, HE BblI0 yCTaHOBAEHO.

TeM CaMblM HEBO3MOXHOCTL peannsauun npasa E.C.MepMaKoBa Ha NOJIHbIN pa3Mep BO3MELLEHMS, C
KOTOPOW OH CBf3bIBAET HapyLUEHNe CBOUX KOHCTUTYLMOHHbIX NpaB, 00yCNoBAeHa He CTONbKO
pe3ynbTaTaMy NPeaLWeCcTBYOLWEr0 PaCCMOTPEHNA ero TpeboBaHWiA NO NpaBufiaM yros0BHOMO NpoLecca,
CKOJIbKO Ha/lM4yneM peLleHnsa cya o npekpaLlleHuy nponsBoacTBa Mo Apyromy - rpak jaHCKoOMY feny.
OueHKa e BbIBOAOB CY[A0B O CTEMEHWN CYLLECTBEHHOCTM TEX WM UHbIX 0BCTOATENLCTB A5 pa3peLleHuns
3asBNIEHHbIX B KOHKPETHOM fene TpeboBaHMin He MOXeT ObITb AaHa KOHCTUTYUMOHHBIM CynoM Poccrninckon
depepauunm, KOTOPbIA B CUy CTaTbl 3 PefepanbHOro KOHCTUTYLMOHHOrO 3aKoHa "O KOHCTUTYLIMOHHOM
Cyne Poccumnckon ®egepauunmn” npy 0CyLLECTBAEHNN KOHCTUTYLMOHHOIO Cy40NPOn3BOACTBA
BO3JEPXXUBAETCA OT YCTAHOBIEHUS N UCCNeA0BaHMA (haKTNYecKnx 06CToATeNbCTB BO BCEX CllyYasnX, Koraa
3TO BXOAWUT B KOMMETEHLMIO APYIMX CYyLOB WIWN MHbIX OPraHoB.

Mpwn Takmx 06CTOATENBCTBaX KOHCTUTYLMOHHBIN Cya Poccminckon depepaunn, pyKoBOACTBYACh MYHKTOM
10 1 yacTun nepBoi cTaTbn 75 ®efepanbHOro KOHCTUTYLMOHHOMO 3akoHa "O KoHCTUTyuMoHHOM Cyae
Poccuinckon Pegepaumn” , NPUXOANT K BbIBOAY, YTO OTCYTCTBYIOT OCHOBaHWA 415 nNepecmoTpa
NPaBOMPUMEHNTESbHbIX PELLUEHWNI, BbIHECEHHbIX B OTHOLIEHWW 3as8BUTENS.

Ncxops M3 N3N0XKEHHOTO 1 PYKOBOACTBYACh CTaTbaMun 6, 47 1,71, 72, 74,75, 78, 79 n 100 ®enepansHoro
KOHCTUTYLIMOHHOI 0 3akoHa "O KoHcTuTyumnoHHoMm Cyae Poccunckon ®enepaummn” , KOHCTUTYLMOHHBIN Cy 4
Poccuinckon ®egepaumm

NnoCcTaHOBW:

1. Mpwn3HaTte ab3ay TpeTun ctatbn 220 MK Poccuinckon ®enepaumm , 4acTb NATYO CTaTbh 135 1 YacTb
nepsyto cTaTbyn 138 YK Poccuinickon depepauun - Kak no3sonsone peabnnamtmupoBaHHOMY 3as8BAATh
TpeboBaHMs 0 Bo3MeLLeHMM 3apaboTHON NAaThl, HE MONYYEHHOW UM B pe3ynbTaTe He3aKOHHOI0 Nan
HeobOCHOBaHHOI0 YroJI0BHOMO Npec/efoBaHNA, B MOPALKE rpaXKAaHCKOro CyA0NpoOU3BOACTBa, €C/IN OHU He
Obl1 pa3peLLeHbl Mo CyLLecTBY B MOPsAKe YroJ0BHOMO CyA0NPOU3BOACTBA, @ TakXXe Kak Mo3sonstLume
cydaM, paccMaTpuBaloLWUM Aeo B NopsaKe yrosoBHOro Cyi0npon3BoACTBa, UCXOAA U3 KOHCTUTYLNOHHO-
NPaBOBOro CMbIC/A AaHHbIX MNOSIOXEHWUIN B CUCTEME AECTBYIOLLEro NpaBoBOro peryanpoBaHnsa NpuHUMaTh
peleHne 06 ocTaBneHUn cnopHoro TpeboBaHUs 6e3 paccMOTpeHns B Lienax Hanbonee 3hpeKTUBHOW
3aWnTel NpaB peabunnMTMpoBaHHOro, eC/iv OHW YCMaTPUBAIOT Ha/iMymMe Takoro Cropa o rnpase uiau o
(haKTNYeCcKnx 06CTOSTENbCTBAX, KOTOPLIA HEOBX0AMMO pa3peLlnTb He B nNpoueaype rnasbl 18 YK
Poccuiickon ®efepaLimm , a B paMkax rpakiaHcKoro npouecca, - He NpoTUBopeYaLLnMm KoHCTUTyLnmn
Poccninckon ®degepaunn.

2. B npaBonprMeHUTENBHOM NPaKTUKe A0/KHO obecneynBaTbCs NpUMeHeHne ab3ala TpeTbero cTaTon 220
MK Poccunckon ®epepauny , 4acTu NaTon ctaTby 135 1 yacTu nepsoi ctaTby 138 YIMK Poccuinckon
®epepaumm B COOTBETCTBUM C X KOHCTUTYLMOHHO-NPaBOBLIM CMbIC/IOM, BbISIBIEHHbIM B HACTOALLEM
[ocTaHoBJIEHMMW.

3. HacToswee MNocTaHOBEHNE OKOHYATEIbHO, HE NOLANIEXMNT 06>XKanoBaHWIo, BCTyNaeT B CUy CO AHA
opmumanbHoro onybamkoBaHms, LENCTBYET HEMOCPEACTBEHHO U He TpebyeT NOATBEP)KAEHUS APYrUMUy
opraHamu 1 LO/HKHOCTHbLIMU ANLL@MU.
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4. HacTosuuee MNocTaHOBIEHNE NOANEXUT HE3aMeaUTeNbHOMY onybsimkoBaHuto B "Poccuinckon rasete”,
"CobpaHunu 3akoHogaTenscTBa Poccuninckon ®epepaummn” n Ha "OduumnanbHOM MHTEPHET-MOPTaNe NPaBOBON
NHpopMauun" (Www.pravo.gov.ru).

KOHCTUTYuUMOHHBIN Cya
Poccuiickon ®epepaLmm

Ne 44-T
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