Mo peny o npoBepke KOHCTUTYLMOHHOCTHU NOJIOXXeHUA ab3aua
nepBoro nyHkta 1 ctatbn 2 ®epepanbHOro 3akoHa "06
a[BOKaTCKOW AeATeNIbHOCTU U apBoKaType B POCCMUCKOM
depnepauumn” B CBA3M C Xanobowu rpaxxpaHmHa 0.B.Cyxosa

MocTtaHoBneHne * Ne 29-M - o1 18.07.2019 - KoHCTUTYumnoHHbIN Cya Poccuinckon ®epepauun - JencteyeT be3
N3MEeHeHNN

VimeHem Poccuiickon ®epepaumm
MOCTAHOBJIEHUE
KOHCTUTYLIMOHHOI O CYA POCCUACKOW ®EEPALLAN

no fesy 0 NPOBEPKe KOHCTUTYLIMOHHOCTU NoMoXeHs ab3aua nepsoro nyHkTa 1 ctaTbn 2 ®efiepanbHOro
3aKoHa "O6 aBOKATCKOWN AeATeNbHOCTU 1 afBoKaType B Poccuiickon ®epepaummn B cBA3u ¢ xanobon
rpaxgaHuHa 0.B.CyxoBa

ropog CaHkT-MNMeTepbypr 18 uions 2019 rona

KoHcTuTyumoHHbin Cya Poccuinckon ®epepaumm B coctase Mpeacenatend B.[1.30pbkKuHa, cyaen
K.B.ApaHoBckoro, A.W.bonuosa, H.C.boHaaps, .A.lagxuneBa, H0.M.[laHnnosa, J1.M.)Kapkosow,
C.M.Ka3zaHueBa, C.[J.KHs3eBa, A.H.KokoToBa, J1.0.KpacaB4ukosow, C.MN.MaBpuHa, H.B.MenbH1KOBa,
K0.[4.PynkunHa, O.C.Xoxpsikoson, B.I.FpocnaBuesa,

PYKOBOACTBYSACb CTaTben 125 (4acTb 4) KoHcTuTyumn Poccninckon Gegepauun, nyHKTOM 3 4acTu Nepson,
4acTaMU TpeTbeN U YeTBEPTON CTaTbM 3, 4aCTbl0 NepBon cTaTbk 21, cTaThaMu 36, 47 1, 74, 86, 96, 97 1
99 depnepanbHOr0 KOHCTUTYLIMOHHOMO 3akoHa "O KoHcTuTyumoHHoM Cyae Poccuinckon ®egepaummn”,
paccMoTpen B 3acefaHun 6e3 npoBefeHNs CAyLIAHNA OES0 O MPOBEPKE KOHCTUTYLMOHHOCTY MOJI0XKEHNS
ab3aua nepBoro NyHkTa 1 cTaTbu 2 PefgepabHOro 3akoHa "O6 aABOKATCKON OeATENbHOCTM U afBOKaType
B Poccumnckon ®egepauun' .

MoBOOOM K pacCMOTPEHUIO Aena SBWUack anoba rpaxaaHnHa 0.B.Cyxosa. OCHOBaHMEM K PaCCMOTPEHNIO
Aena sasnaack 0bHapyXMBLIAACS HeONpeae eHHOCTb B BONPOCE O TOM, COOTBETCTBYET Jin KOHCTUTYLMN
Poccunckon ®egepalimm ocnapvBaemMoe 3as8BUTENIEM 3aKOHOMOJI0OXKEHME.

3acnywas coobuieHne cyabn-goknagymka 0.[.PyaoknHa, nccnenosas NpeAcTaBeHHble LOKYMEHTbI U UHbIE
MaTepuanbl, KoHCTUTyumnoHHbIn Cyn Poccuiickon ®epepaumm

YCTaHOBWI:

1. B cooTBeTCTBMM C ab3auem nepBbiM NyHKTa 1 cTaTbh 2 GefnepanbHOro 3akoHa oT 31 mas 2002 roga Ne
63-03 "O6 agBOKaTCKON AeATENbHOCTU U agBoKaType B Poccunckon ®epepaunn”, a UMEHHO ero
npeasioXKeHMeM TPeTblM, aflBOKAT HE BMpaBe BCTyNaTb B TPYyAOBble OTHOLLIEHUS B KavyecTBe paboTHMKa, 3a
NCKJIIOYEHNEM HaY4YHOW, MPenoaaBaTe/IbCKON 1 NHON TBOPYECKOW AeATENbHOCTM, a TakXe 3aHMMaTb
rocyaapCTBEHHbIE AO0/MKHOCTU Poccuinckon ®epepalmmn, rocyaapCTBEHHbIE AOMKHOCTM CyObEKTOB
Poccuinckon ®egepalmmn, LOMKHOCTM FOCYAapCTBEHHON CAyX6bl U MyHULMNAbHbIE LOJHKHOCTW.
3asBuTeNb NO HacTosAWweMy geny rpaxkaaHud 0.B.CyxoB, SBASOLWMIACA aaBOKaTOM AOBOKATCKOWN NanaThl
ropoga Mocksbl, B 2017 roay 6bin n3bpaH genytatom CoBeTa AenyTaTOB MYHULMMNAJIbHOrO OKpyra
HaropHhbiin B ropoae MockBe 1 0CyLeCcTBASET MNOAHOMO4YMA AenyTaTa Ha HeMmoCTOSAHHON OCHOBE (B
COOTBETCTBUU C YCTAaBOM l@aHHOI0 MyHMLUMNanbHOro obpa3oBaHns BCe aenyTaThl paboTaloT Ha
HEeMNoCTOSIHHOW OCHOBE).

PeweHnem CoBeTa AgBOKaTCKOM NanaThl ropofa MockBbl 0T 27 MapTa 2018 roga Kk 3assuTesnto bbina
npYMeHeHa Mepa ANCUUNINHAPHON OTBETCTBEHHOCTY B BMAE 3aMeYaHMA 3@ 3aHATNE MyHMLMMANbHON
JO0JDKHOCTM - genyTaTa CoBeTa genyTaToB MyHMLUMNaALHOro OKpyra HaropHein B ropoae Mockae. o
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MHeHuto CoBeTa AIBOKATCKOM NManaTbl ropoaa MOCKBbI, COBMELLIEHNE aIBOKATOM alBOKATCKOM
LEeATEeNIbHOCTM CO CTaTyCOM JiMLa, 3aHMMaloLWero MyHMUMNanbHY OO/KHOCTL, AaXKe Y Ha HEMOCTOSHHOM
OCHOBe, CBUAETENbCTBYET 0 BXOXKAEHUM Y/1eHa aABOKATCKOro coobLiecTsa, BOMPEKN 3aKOHY, B CUCTEMY
OpraHoOB MeCTHOIro CaMOynpaBJ/iIEHNS; TaKoe COBMELLEHME HapyLLaeT Kak He3aBMCMMOCTb aflBOKaTa B
KayeCTBe COBETHMKA MO NpaBOBbIM BONPOCAM, TakK U MPUHLMM paBHOMpPaBnNs alBOKATOB, MOCKOJIbKY
a[BOKaT, 3aHUMAIOLLNA MyHULMNANbHYIO LO/KHOCTbL AenyTaTa, noJiyd4aeT BO3MOXHOCTb UCM0J1b30BaThb
AenyTaTCcKne NoSHOMOYMNS 1 MPUBUIIETUN, B TOM YMCE NPY OKa3aHUW IPUANYECKON MOMOLLM CBOMM
LLOBEpUTENSAM.

YKa3aHHbIM pelieHnem CoeTa ABOKaTCKoM nanaTtel ropoaa Mocksbl O0.B.CyxoBy Tak)Ke pa3bsACHeHa
HeobXx0AaMMOCTb YCTPaHNTb Anslieecs HapyweHne HopMm ®efepanbHOro 3akoHa "Ob6 afBOKaTCKOM
AeAaTeNbHOCTM 1 afABoKaType B Poccuinckon ®egepaummn” B Te4EHNE WECTU MeCsLEeB C A4aTbl MPUHATUS
[aHHOro peLleHmnsa 1 oH NpeaynpexaeH, 4To HEUCNONIHEHNE U HeHagsexallee NCNoJIHeHe aflBOKaTOM
peLleHnin OpraHoB a4BOKATCKOWN NanaThl, MPUHATLIX B NpefesiaX MX KOMAETEHLMW, MOXET NoB/edb
npekpalleHne cTaTyca agBokKaTa.

PelweHnem XaMOBHMYECKOr0O paioHHOro cyaa ropofa Mocksbl oT 19 mions 2018 roga, octaBneHHbIM 6e3
N3MEeHEHUS anensIaUuMOHHbLIM onpeaeneHnem cynebHom KoNerny no rpaxaaHckmum agenam MocKoBCKOro
ropoackoro cyfa ot 4 nekabpsa 2018 roga, oTkasaHo B y40BJIETBOPEHUN NCKOBOro 3asaeneHmns 0.B.CyxoBa
06 ocrnapvBaHUM yKa3zaHHOro peweHns CoBeTa A4BOKaTCKOM NanaThbl ropoaa MOCKBbI 1 NMPeKpaLLeHNN
ANCUMNAMHAPHOro NPOM3BOACTBA. B KaccauMoHHOM nopsiake 3asaBUTENb 3TW CyaebHble MOCTaHOBAEHNS He
ob>xanoBar.

Mo MHeHWIo 3a9BUTENSA, OCMTAapMBAaEMOE 3aKOHOMOJIOXKEHME B TON MEpPE, B KaKOW OHO 3anpeLlaeT agBoKaTy
3aHMMaTb MyHMLMMAAbHbIE LO/MKHOCTK, B TOM Yyucae npu n3bpaHunn B opraH MeCTHOro caMmoynpaBieHus,
6e3 yyeTa TOro, NCNOJIHAET aABOKAT CBOM NMOJIHOMOYMA NMpu paboTe B AaHHOM OpraHe Ha MOCTOSAHHON UK
Ha HENOCTOSHHOW OCHOBE, He COOTBETCTBYET CTaTbhAM 32 (4acTb 2), 34 (4acTb 1) n 37 (4acTb 1)
KoHcTuTyumn Poccuinckon ®epepaumn.

B COOTBETCTBMM CO CTaTbsiMU 74, 96 1 97 PefepanbHOro KOHCTUTYLIMOHHOIO 3aKoHa "O KOHCTUTYLMOHHOM
Cyne Poccunckon ®egepaummn" KoHCTUTYumnoHHbIn Cyn Poccuinckon ®epfepalmm, nposepas no xanobam
rpa)kgaH KOHCTUTYLNOHHOCTb 3aKOHa W OTAESIbHbIX €0 MOJI0XKEHWI, MPUMEHEHHLIX B KOHKPETHOM fene,
pacCMOTpPEHME KOTOPOro 3aBEPLUEHO B CyAe, U 3aTparnBalowmx KOHCTUTYLMOHHbIE NpaBa U cBoboabl, Ha
HapyLleHne KOTOPbIX CCbINIaeTCA 3adaBUTESb, NMPUHUMAET NOCTAHOB/IEHUE TOLKO MO NpeameTy,
yKa3aHHOMY B »xafiobe, N NLLb B OTHOLLEHWW TOM YaCTW aKTa, KOHCTUTYLMOHHOCTb KOTOPOW NOABEPraeTcs
COMHEHMI0, OLleHMBas Kak ByKBabHbIA CMbICA pacCMaTPUBAEMbIX 3aKOHOMONOXXEHWI, TaK 1 CMbICI,
npuaaBaemMbin UM 0L MANbHLIM U MHBIM TONKOBAHWEM W CNOXMBLLENCA NPABONPUMEHNTENIbHON
NPaKTMKOM, a TaKXXe UCX0AA U3 NX MeCcTa B CUCTEME MPaBOBbIX HOPM, He ByAy4n CBA3aHHbLIM MPU NPUHATUN
peLUEeHNs OCHOBAHMAMM U AOBOLAMU, N3/I0XKEHHBLIMU B »Kanobe.

CooTBETCTBEHHO, NoN0XeHne ab3aua NepBoro NyHkTa 1 cTaTbn 2 PeaepasibHOro 3akoHa "0O6 agBOKaTCKOW
NeATeNbHOCTM 1 afBOoKaType B Poccuinckon ®egepauunmn” aBseTcs npeaMeToM pacCMOTPEHNS
KoHcTuTyumoHHoro Cyna Poccunckon ®efepaunm no HacTosWweMy Aeny B TOM Mepe, B Kakom Ha
OCHOBaHMW AaHHOI0 3aKOHOMOMOXEHNA B CUCTEME AENCTBYIOLLEro NPaBoBOro peryanpoBaHmsa pellaeTcs
BOMPOC O 3anpeTe aflBOKaTy COBMeELLaTb afBOKATCKYI0 OEeATENbHOCTb C AesSTeNbHOCTbI0 AenyTaTa
npeacTaBUMTENbHOIrO OpraHa MyHuuUmMnaasbHoro obpa3oBaHMA, OCYLLECTBASAIOWEr0 NOJHOMOYNS Ha
HenoCTOSAHHON OCHOBE.

2. KoHcTuTyuus Poccuinckon ®epepaunun, rapaHtupysa B Poccuiickon ®efepaLmm Kak npaBoBoM
roCcyfapCTBe roCyaapCTBEHHYIO 3almTy npas 1 cBobog YenoBeka U rpa)kaaHnHa, B TOM 4YMCie NpaBo Ha
noJly4eHne KBaanguLnpoBaHHON IOPULANYECKON NOMOLN (CTaTbs 1, 4acTb 1; cTaTba 45, 4acTb 1; cTaTbs
48, 4acTb 1), npeanosaraeT yCTaHOBEHME 3aKOHOAATENbHOIO PEryMpoBaHMs No BOMPoCcaM, CBA3aHHbLIM C
LEATENbHOCTLIO afABOKaTYpbl, KOTOPbIE HAPSAAY C BOMPOCaMM KapoB CyAebHbIX 1 MPaBOOXPAaHNTENbHbIX
OpraHoB, HOTApMaTOM OTHOCATCSA K COBMECTHOMY BefeHuto Poccunckon ®epepaumm n ee cybbekToB
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(cTaTbs 72, nyHKT "n" vactn 1).

[laHHbIe KOHCTUTYLIMOHHbBIE NONIOXKEHUS, KaK YKa3an KoHCTUTYLMOHHbIN Cya Poccuiickon depepaunn,
OPVEHTUPYIOT, CPeAM MPOYEro, Ha NpUHATME 0BLLNX NO CBOEMY XapaKTepy 3aKOHO4aTeNbHbIX Mep Mo
BOMPOCaM AesATEeSIbHOCTW FroCyAapCTBEHHbLIX OPraHOB U HEFOCYAAPCTBEHHbLIX MHCTUTYTOB, MPU3BaHHbIX
OCyLLeCcTBAATb NYBNYHYI0 IOPMANYECKYIO 0eATeNbHOCTb B LesiX OXpaHbl NpaB 1 cBobof rpakaaH, B TOM
yucne agBokaTypbl (Onpenenerne ot 8 aekabps 2011 roga Ne 1714-0-0 ).

KOHCTUTYUMOHHbIN Cya Poccninckon deaepaumy Takxe HEOAHOKPATHO OTMeYaJl, YTo obuiecTBeHHble
OTHOLUEHWS NO MOBOAY OKa3aHMA IOpMANYECKON MOMOLLM HAaX0AATCA BO B3aMMOCBA3N C peannsaumen
COOTBETCTBYHOLNMN CyObEKTAMMN KOHCTUTYLIMOHHON 0643aHHOCTM rocyaapcTBa no obecneyeHuto
HageXalux rapaHTuin LOCTyna KaX4oro K npaBoBbIM YC/yraM U BO3MOXXHOCTW MPUBAEYEHNS KaXK 4bIM
JINLLOM, 3aMHTepecoBaHHbIM B COBEPLUEHUN IOPUANYECKN 3HAYUMbIX LENCTBUN, KBaANMULNPOBAHHbIX
cneumnanncTos B 061acTy nNpaBa, - UMEHHO MO3TOMY OHM BonowatoT B cebe nybnunyHbIn nHTEpec, a
OKa3aHWe IPUANYECKNX YCYT MMeeT nybanyHO-NpaBoBoe 3HayveHne. [JaHHbIA BbiBOA KOHCTUTYLMOHHbIN
Cya Poccuiickon ®depepaunn nocnegoBaTelbHO NOATBEPXKAAN B CBOMX PELLUEHUSX, B YaCTHOCTHU
NPUMEHNTENbHO K OeATeNbHOCTM afgBokaToB (MlocTaHoBneHme oT 23 pekabps 1999 roga Ne 18- u
Onpegnenenune oT 21 pekabpsa 2000 roga Ne 282-0). MNMybanyHbIe HaYana B MPUPOLE OTHOLLEHWIA NO
OKa3aHMIo IopUANYECKON NOMOLLN 0BYCNIOBIEHBI U TEM, YTO, BO3HMKAsA B CBA3W C peasnM3aumen npasa Ha
cynebHyto 3awmnTy (cTaTha 46, YacTb 1, KoHCTUTYUMn Poccniickon denepaLnn), OHU NPOTEKAOT BO
B3aWMOCBS3M C DYHKLUNOHNPOBAHNEM MHCTUTYTOB cyaebHon BnacTu. CooTBETCTBEHHO, NMPaBO Ha
noJsyyeHue KBaJamuLnpoBaHHON OPUANYECKON MOMOLLM, BLICTYMNas rapaHTWeN 3aluTsl Npas, cBoboa un
3aKOHHbIX MHTEPECoB, OJHOBPEMEHHO ABAAETCS OAHOW U3 MPeAnoChIIOK HagleXXallero oCyLLeCTBAEHNS
npasocyamns, obecneynsas B COOTBETCTBMM CO CTaTben 123 (4acTb 3) KoHCTUTYyUMK Poccuinckom
defepaumm ero cocTasaTeNbHbIN XapakTep 1 paBHonpasme CTOpoH (MocTaHoBneHne oT 23 aHBapsa 2007
roga Ne 1-1).

Byay4n He3aBMCMMbIM NPOGECCMOHAJIbHBIM COBETHUKOM MO MPaBOBbIM BOMPOCaM, Ha KOTOPOro 3aKOHOM
BO3J10)KeHa NybanyHas 06sa3aHHOCTb obecneynBaTb 3alLUTY NpaB 1 cBobOA YenoBeKa 1 rpa)kaaHnHa (B ToM
4yucse No Ha3HaYeHuto Cyao0B), aflBOKAT, Kak yka3an KoHCTuTyumuoHHbin Cyn Poccunckon ®epepaumm B
MocTaHoBneHnn oT 17 pekabps 2015 roga Ne 33-11, ocyLiecTBAAET AEATENLHOCTb, UMEoLWY0 Ny6anyHo-
NpaBOBOM XapakKTep, peannsys TeM CaMbiM rapaHTWM NMpaBa KaXxAoro Ha noJiy4yeHne KBaangpuLnpoBaHHoON
topuamnyeckon nomoLun. OCyLwecTBaeHMe aaBoOKaTaMM YKa3aHHbIX NyBMYHbIX YHKUUIA Npeanonaraet
Co34aHne HOPMaTMBHO-MPABOBLIX M OPraHU3aLNOHHbLIX MexaHN3MoB, 06ecneymBatoLLMX 3aKOHHOCTb U
HEe3aBMCMMOCTb B AEATENIbHOCTW aiBOKATOB C Y4eTOM CreumduKy afBoKaTypbl Kak MpoghecCcMoHa bHOro
cooblecTBa aflBOKaTOB, KOTOPOe, By Ay4n MHCTUTYTOM rpa)kaaHCKoro obuwecTsa, He BXOAUT B CUCTEMY
OpraHoOB roCyAapCTBEHHOW BAACTU 1 OpraHOB MECTHOIr0 CaMoynpaB/ieHns 1 OeNCTBYET Ha OCHOBe
NPWHLUUMNOB 3aKOHHOCTW, HE3aBUCUMOCTW, CaMOoynpaBaeHns, KOPNopaTMBHOCTY, @ TakXe npuHumna
paBHOMpaBMsa afBOKaTOB (MyHKTbI 1 1 2 cTaTbn 3 PenepanbHOro 3akoHa "O6 afBOKAaTCKON AEATENIbHOCTA U
aaBokaType B Poccuiickon ®epepaummn' ). B To xxe BpeMs npnobpeTeHne cTaTyca afBoKaTa BbiCTynaeT
copmoi peannsaumm npasa cBob6oOAHO pacnopsKaTbCA CBOMMK CMOCOBHOCTAMU K Tpyay, BeibnpaTb pos
AeAaTenbHoCTU 1 npodeccnto (cTtaTbs 37, H4acTb 1, KoHCTUTYUmn Poccninckon degepaunn).
CooTBETCTBEHHO, X0TSA KOHCTUTYUMA Poccninckon degepaumm He COOEPXKUT NOJIOXKEHUN, HEMNOCPEACTBEHHO
onpefenslwmnx CTaTyc agBokaTa W aBOKaTypbl, BMECTE C TEM NPMBELEHHbIE KOHCTUTYLIMOHHbIE
MOJIOXKEHUS N CHOPMYIMPOBAHHbIE Ha MX OCHOBE NpPaBoBble No3nLun KoHcTuTyumnoHHoro Cyaa Poccuinckonm
depnepaumm npeanosaraloT yperyanpoBaHue cTaTyca afBoKaTa W aBOKaTypbl B (hefepasbHOM 3aKoHe
TaknM 06pa3oM, 4ToObl OHU OTBEYANN CBOEMY KOHCTUTYLIMOHHOMY MPeAHa3HAYeHNIO KaK 3/IEMEHTY
MexaHW3Ma peann3aunm KOHCTUTYLMOHHBIX NPaB Ha CyaebHyio 3alnTy U Ha KBaJIM(ULMPOBAHHYHO
IOPMANYECKYIO MOMOLLb 1 MPK 3TOM obecneynBany rapaHTUN KOHCTUTYLIMOHHbIX MPaB rpax<aaH,
BbIOpaBLUMX Npodeccuto agBokaTa. Kak cnenyeT M3 NpaBoBbiX No3uumin KoHcTuTyumnoHHoro Cyaa
Poccuinckon ®egepalim, OCHOBaHHbIX Ha MONOXeHWAX cTaTen 17 (4acTb 3), 19 (4acTu 1 n 2) n 55 (vacTb 3)
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KoHcTuTyumn Poccuinckon ®enepaummn, peaepanbHbiil 3aKOHOAaTENb, OCYLLECTB/AS COOTBETCTBYOLLEE
perynupoBaHue, 06s3aH obecneymBaTb 6aNaHC KOHCTUTYLMOHHO 3alUMLL@EMbIX LLEeHHOCTEN 1 cobnogaTh
KpMTEepUn pasymMHoOCTH, HEOBXOANMOCTY 1 COPAa3MEPHOCTN CBA3AHHbIX C TAKMM CTaTyCOM BO3MOXHbIX
orpaHnyeHun npas 1 cBobOA 1 He BNpaBe BBOAUTL HE MMEeILLNE 0OBEKTMBHOIO U pa3yMHOro onpaBhaHUs
pa3nnymMa B NpaBax NuL, NpUHaANeXalux K O4HON U TOW XKe KaTeropuu.

3. OcywecTBNas NpefoCcTaB/ieHHbIE eMy MOTHOMOYNS, 3aKOHOAaTe b B paMKax CBOer ANCKPEeLUn NpuHAN
depepanbHbIN 3aKoH "06 alBOKATCKON AeATENbHOCTY M afiBoKaType B Poccunckon depepaunn” , B
KOTOPOM Onpenesin, 4TO afBOKATCKON AeATEeIbHOCTLIO ABASETCA KBanuuuMpoBaHHas lopuanyeckas
NMOMOLLLb, OKa3blBaeMas Ha NpPogheccuoHanbHON OCHOBE NnLaMn, NOAYYUBLUMMK CTaTyC afBOKaTa B
nopsake, yCTaHOBJIEHHOM AaHHbIM ®efiepasibHbIM 3aKOHOM , (PU3NYECKMM 1 IOPUONYECKUM SMLaM B LIensx
3aWnTLl UX Npas, cBo60A N NHTEPECOB, a TakXe obecrneyeHns LOCTYNa K MPaBOCYANtO; aABOKATCKas
LeATEeNbHOCTb He ABASeTCS NPeAnpUHNMaTENbCKON; He ABNSETCA aBOKAaTCKON AeATENIbHOCTbLIO
lopuAamnYecKas NoMoLLb, OKasbiBaeMas: PpaboTHUKAMUN OPUANYECKNX CTYXO OpUANYECKNX NNL, a TakXe
paboTHMKaMM OpraHOB roCyAapCTBEHHOW BAACTM U OPraHOB MECTHOr0 CaMOynpaB/eHns, y4aCTHUKaMU n
paboTHUKaMM opraHmnsaLnii, OKa3blBaloLLNX OPUANYECKME YCAYTW, @ TaK)Xe NHANBUAYaNbHbIMU
npeanpvHUMaTeNnsMu, HoTapuycaMu, NaTEHTHLIMY MOBEPEHHBIMU, 3@ UCKJIIOYEHMEM CJly4aeB, Korja B
Ka4yecTBe MaTEeHTHOro NOBEPEHHOr 0 BbICTYNAaeT aABoKaT, IMbo ApyruMu nuuamm, KOTopbie 3aKOHOM
cneumnanbHO YNOJIHOMOYEHbI Ha BeleHne CBoen NpoeCcCnoHaNbHOM AeaTelbHOCTIW; LENCTBUE AAaHHOMO
®efiepanbHOro 3aK0Ha He PacnpoCTPaHAETCA TakXXe Ha OpraHbl 1 JIAL, KOTOpble OCYLLeCTBAAIT
npeacTaBMTENbCTBO B CUY 3aKOHa (cTaTbd 1).

Co0TBETCTBEHHO, afiBOKaTCKasa AedaTenbHoCTb 060cobneHa OT Apyrux BULAOB IOPMANYECKON MOMOLLN Kak
0cobbI BUA KBaAUPULMPOBAHHON IOPUANYECKON MOMOLLM, KOTOPbIA 0Ka3blBAETCH UCKIYUTENBHO
cybbekTaMum Co cneumanbHbIiM MPaBOBbIM CTAaTYCOM - afBOKaTaMW, ABASIOWMMINCS AnLaMn CBOBOAHON
npoceccun (T.e. OCyLLECTBASIOWUMY NPOPECCUOHANBHYIO AeATENbHOCTb HE N0 HaMYy) U NPU3BaHHbLIMU
OCYLLECTBJIATb CBOIO LEeATe/IbHOCTb CAMOCTOATENIbHO U HE3aBMCKMMO, YTO HAaXO4WUT BOMJIOLWEHNe B
YCTaHOBJ/IEHHbIX 3aKOHOM A/151 aflBOKATOB TpeboBaHWAX, OrpaHUYEHNIX U FrapaHTUAX.

OZHO M3 TaKMX OrpaHNYeHnin NpesyCcMoTPEeHO NoJsioxXeHneM ab3ala nepBoro nyHkTa 1 ctatbm 2
®epepanbHOro 3akoHa "O6 aiBOKATCKOW AeATENbHOCTU U afBoKaType B Poccminckon depepauun” ,
COrnacHoO KOTOPOMY afiBOKAT He BrpaBe 3aHMMaTb roCyAapCTBEHHblE LOMKHOCTY Poccunckon depepauuy,
rocyapCTBEHHbIE JO/MKHOCTM CybbekToB Poccuinckon ®enepaunm, [OMHKHOCTU FOCYLAapPCTBEHHON CyXObl
1N MyHULMNANbHbIE LO/MKHOCTMW.

[laHHoe orpaHunyeHmne 6bino BBegeHo GefepanbHbiM 3akKoHOM 0T 20 gekabpsa 2004 roga Ne 163-93 "0
BHECEHUN N3MeHeHW B PefepalbHblii 3aKoH "O6 aABOKATCKOW AeATeNbLHOCTU 1 afBOKaType B POCCMINCKON
depnepaummn”, Ha MOMEHT BCTYMJIEHUS B CUJYy KOTOPOro - 23 aekabpsa 2004 ropa - oencTeoBan
depepanbHbI 3aKoH 0T 8 sHBaps 1998 roga Ne 8-03 "O6 ocHoBax MyHMUMMNANbHON CNy>Xbbl B Poccuinckon
®epepaummn” (yTpatun cuny ¢ 1 mioHa 2007 roga B CBS3U C NpuHaTMeM PefepanbHOro 3akoHa oT 2 MapTa
2007 roga Ne 25-®3 "O myHunumnanbHoi cny»xxbe B Poccuinckon denepauun”), npeaycMmaTpuBaBLLNNA
AeneHne MyHMLMNaabHbIX AOKHOCTEN Ha ABa BUAA: BbIOOPHLIE MYHMULMNANbHbLIE O/KHOCTHY,
3aMellaeMble B pe3ysbTaTe MyHuUUMNa bHbIX BbIOOPOB (AenyTaTbl, YeHbl BoIBOPHOr0 opraHa MecTHOro
CaMoynpaBfieHNs, BbIOOPHbIE AO/MKHOCTHBIE L@ MECTHOMO CaMOynpaBieHNs), @ TakXKe 3aMeLlaeMble Ha
OCHOBAHWW peLleHnin NpeacTaBUTENbHOIO UM MHOMO BbIBOPHOro opraHa MecTHOro CaMoynpaBfieHNs B
OTHOLUEHWUW NnL, N36paHHbIX B COCTaB yKa3aHHbIX OPraHoB B pe3ysibTaTe MyHMLUMNaJbHbIX BbIGOPOB, 1
WHble MyHULMNANbHbIE AOJHKHOCTHY, 3aMeLLlaeMble NyTeM 3aKNloYeHns TPYyAOBOro 4orosopa. JencTeyiowee
NMpaBOBOE perynnpoBaHue, a UMeHHo ®efepanbHblii 3aKOH 0T 6 okTs6ps 2003 roga Ne 131-d3 "06 0bwunx
NpYHLUMNAax opraHmn3aLmm MeCTHOro camoynpasnieHmns B Poccuinckon ®epepaummn” (ab3aubl WeCTHaaLATbLIA
1 gBaguaThin YacTn 1 cTtaTbn 2) n GefepanbHbii 3aKoH "O MyHMUMNanbHon cny>xbe B Poccuiickom
®epepaummn” (4acTb 2 CTaTby 1) B OT/INHME OT NPEXHErNO PEryANPOBaHNSA BMECTO €ANHOMO MOHATUA
"MyHULUMMNa/IbHas OOJHKHOCTL" MCMOJIb3YeT ABa TepMUHa: "MYyHULMNANbLHAA AOJIKHOCTL" U "OOJIKHOCTb
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MYHULMNANLHOM CNyX6bl", 0IHAKO, Kak 1 Npexxae, AenyTaT NpeACTaBUTENbHOM0 OpraHa MyHWLMNalbHOro
o0bpa3oBaHMA NPU3HAETCA NNLIOM, 3aMELLALLNM MyHULMNANAbHYO LO/KHOCTb.

B cBA3u € 3TMM nonoxeHue ab3aua nepsoro nyHkTa 1 ctaTbn 2 PefepanbHOro 3akoHa "Ob6 afBoKaTCKOM
NeATenbHOCTU 1 afiBoKaType B Poccuiickon ®epepauun” camo no cebe Morno 6biTb BOCNPUHSATO B
NpPaBoOMPUMEHNTENBHOM MPaKTUKE KaK 3anpeT COBMeLWaTbh afBOKATCKYI0 AEATENbHOCTb C MyHULMNAAbHOW
cny60iM 1 (Mnn) Kak 3anpeT afBoKaTy 3aHNMaTb LO/DKHOCTb AenyTaTa NpeacTaBMTEbHOro opraHa
MyHMLUMMNanbHOro obpa3oBaHNa UAN NHYIO BbIBOPHYIO MYHULMMNAbHYIO AO/KHOCTb BHE 3aBMCMMOCTMN OT
TOro, NCAOIHATCS N NMOJTHOMOYUSA MO COOTBETCTBYIOLLEN AOMKHOCTM Ha MOCTOAHHOM MW HEMOCTOAHHON
OCHoOBe. Tak, corjlacHo npeacTaB/ieHHbIM B KOHCTUTYUMOHHBIN Cya Poccminckon ®epepauny Mmatepuanam, B
4YacTHOCTW, AOBOKaTCKas nanaTta ropoaa MoCKBbl, Y1€HOM KOTOPOW ABNAETCS 3a8BUTESb, UCXOAUT M3 TOrO,
4TO B CyYyae ecnv apBokaT bbin m3bpaH Ha AOMKHOCTL AenyTaTa NPeaCTaBUTENbHOMO OpraHa
MyHMLMMNanbHOro 0bpa3oBaHNa U COOTBETCTBYOLLME NOJTHOMOYUS OCYLLECTBAAIOTCA UM Ha HEMOCTOSAHHON
OCHOBE, TO B CMJTy Ha3BaHHOI O 3aKOHOMOJIOXKEHMNS TaKOM afiBOKaT LO/PKEH NMOO NPeKpaTUTb NMOJHOMOYUS
AenyTaTa NpeacTaBUTENbHOrO OpraHa MyHULUMNaabHOro obpa3oBaHus, 4Tobbl MPOAOIKAThL 3aHUMATLCS
a[BOKATCKOWN AeATeNbHOCTbIO, MO0 yTpaTuTb CTaTyC afBoOKaTa.

AHaNOrMYHY0 NO3NLNIO 3aHUMaeT NaBHOe ynpassieHne MMHUCTepCcTBa CcTuummn Poccninckon ®epepaumm
no MockBe, MOCKOJIbKY MEHHO Mo ero npeacTaBaeHnto 6bi10 BO36YXA4eHO ANCLUMNANHAPHOE OeNo B
OTHOLUEHWUW 3a58BUTENS, @ TakKXe Apyrue gucLmnanHapHble aena, CBA3aHHbIe C COBMELLEHNEM aflBOKATCKOM
AeATeNbHOCTU U UCMOJIHEHNEM MOJIHOMOYMIA AenyTaTa NPeACTaBUTENbHOMO OpraHa MyHULUNAaNbHOro
0bpa3oBaHMS Ha HEMOCTOSAHHOW OCHOBE. MNo3nuuna AIBOKaTCKOM NanaThbl ropoaa MocKBbI Mo geny
3a9BUTENA NOAAEep)KaHa cyaaMu, B TOM Yucie cyaebHon Konnermen no rpaxgaHckmm genam MoCcKOBCKOro
roOpoAcCKoro cyfna.

B To Xxe BpeMs aABOKaTCKMMM nanaTamm MockoBckon, JleHnHrpaackon n OMckon obnacren,
KpacHogapckoro kpasi u Pecnybnvku ballkopTocTaH COBMELLEHNE afBOKATCKON AEATENbHOCTA U
NCNOJIHEHUSA MONHOMOYMIA AenyTaTa NPeACTaBUTENbHOM0 OpraHa MyHULMnansHoro obpasoBaHms Ha
HEMNoOCTOSHHOW OCHOBE He pacCMaTPUBAETCS Kak HELOMYCTUMOE 1 BAEKYLLee NpekpaLlleHmne nim
NpUoCTaHOBJIEHME CTaTyCa afBoKaTa.

3.1. Takum obpa3omM, NpaBoONpPUMEHNTENbHAs NPaKTNKa ALBOKATCKOM NanaThl ropoda MoCKBbl U CyA0B MO
Aeny 3a8BUTeNs CBUAETENbCTBYET O TOM, YTO afBOKaThbl, M3bpaHHbIe AenyTaTaMu NpeacTaBUTeNbHbIX
OpraHoB MyHUUMMNaAbHbIX 06pa30BaHNA U OCYLLECTBASAIOLWME AEMYTATCKUE MNOJHOMOYMSA Ha HEMOCTOSAHHON
OCHOBE, CO CCbIJIKON Ha OCMapuvBaeMOoe MOOXKEHNE BbIHYXAeHbI 60 yTpaTUTb CTaTyC aABoKaTa, imbo
JOCPOYHO MPEKPATUTb MOJHOMOYUS AenyTaTa NPeacTaBUTEbHOMO OpraHa MyHuUUMNaabHOro obpa3oBaHus.
Mpw 3TOM ON5 aABOKATOB aflBOKATCKMX NafaT psaga apyrux cybbekTos Poccuiickon denepaunm Takmx
nocneacTBMIN He HacTynaeT.

Mexay TeM, Kak HeEOAHOKPATHO YKa3biBaa KOHCTUTYUMOHHbIN Cya Poccuinckon ®egepauun, B
NpPaBOMPUMEHNTENBHOW MPaKTUKE AO/HKHO 0becneynBaTbCs KOHCTUTYLMOHHOE UCTONKOBaHMe
noaaexalmnx NpUMeHeHNI0 HOPMaTUBHBIX NMOJIOXKEHUIN, C KOTOPLIM 0YEBUAHO HECOBMECTMMA CUTyauuma,
KOra BO3HMKAIOT TakMe pa3nnyms B npaBax Jvu, NPpUHag exalnux K 0O4HON 1 TOW Xe KaTeropum, KoTopsle
He nMeloT 06 BEKTMBHOIO 1 Pa3yMHOr0 ornpaBAaHna. XoTa MEXaHM3M AEeNCTBUNS 3aKOHa LO/KEH BbiTb
MOHATEH Cy6beKkTaM COOTBETCTBYIOLLMX MPABOOTHOLLEHWI MPEXE BCEro N3 COAEPKaHNS KOHKPETHOr0
HOPMATMBHOIO MONOXXEHNA UAN CUCTEMbI HAXOAALMXCA BO B3aMOCBSA3M HOPMATMBHBIX MOJI0XKEHWI, He
NCKI0YaTCA CNyYan, Korga HeobxoamMMas CTeNeHb onpenesieHHOCTM NPaBOBOr0 PEryanpoBaHns MOXET
ObITb 4OCTUIrHYTa NyTEM BbiiBAeHNS Bonee COXHbIX B3aMOCBA3EM NPaBOBbIX NPeanncaHni
(mocTtaHoBneHus ot 23 gekabpsa 1997 roma Ne 21-M, o1 23 ¢eBpans 1999 roga Ne 4-1, oT 22 anpens 2013
roga Ne 8-, o1 12 mapTa 2015 roga Ne 4-MTw gp.).

B 4aCTHOCTW, HE UMEET Pa3yMHOr0 KOHCTUTYLIMOHHO-NPABOBOro 060CHOBAHNA JINLLEHNE TPaXKAaHUHA,
n36paHHOro AenyTaToM NpeacTaBUTENbBHOrO OpraHa MyHULMNaALHOro 06pa3oBaHNs U OCYLLECTBASIOWENO
AenyTaTCcKMe NoJIHOMOYUSA Ha HEMOCTOAHHOM OCHOBE, CTaTyCa afiBOKaTa TOJIbKO B CUJTy CaMoro (akTa
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3aMeLLeHNa MyHULUMMAAbHON AO/HKHOCTN U 6€30THOCUTENBHO K XapaKTepy UCMOHAEMON MO AaHHOW
LOJDKHOCTM Ny6ANYHO-NPABOBON (hYHKLMU. HECMOTPS Ha TO 4YTO OpraHbl MECTHOrO CaMOoyrnpaBieHUs
ABNATCA IN1EMEHTOM cucTembl NybanyHom snactu B Poccuinckon Gegepauun, nx oCHOBHoOE
npegHa3HavyeHne COCTOUT, KaK 3TO npamo cnegyet us ctaten 12, 130 (yactb 1) n 132 (YacTb 2)
KoHcTuTyumm Poccniickon ®efepalimu, B pelleHnr BONPOCOB MECTHOMO 3HaveHus. IMeHHO Takoro poaa
BOMPOChHI, HaNpaBJ/iEHHbIE Ha HEMOCPEACTBEHHOE 0becneyeHne XN3HeAeATeNbHOCTY HaceieHns, pellaeT
npeacTaBMTENbHLIN OpraH MyHULMNansHOro 0bpa3oBaHns; B ero AesTeNbHOCTM npeobnafaoT
KOMMYHa/IbHO-X03AACTBEHHbIE aCMeKTbl, CBA3aHHbIE C TEKYLLUMW HYy)XAaMW 1 onpefeneHnemM nepcneKkTms
Pa3BUTMSA MYHMLMNANLHOrO 06pa3oBaHNs Kak TEpPPUTOPUASIBHONO 06beANHEHNS TPaXKAaH, KONIEKTUBHO
peann3yloLmx Ha ocHoBaHMN KoHCTUTYL MK Poccrninckon ®efepalimm npasBo Ha oCyLLeCTBAeHNe MeCTHOrro
camoynpasneHus (MoctaHoBneHne KoHcTuTyumoHHoro Cyaa Poccuinckon ®egepauum ot 2 anpens 2002
roga Ne 7-11).

KoHcTuTyums Poccunckon ®epepaunm, B HaCTHOCTU ee cTaTbn 32 (4acTm 1 n 2) n 37 (4acTb 1), He
COOEPXUT NpeanucaHnin, KoTopble bbl NPSMO 3anpeLlany agBokaTy 6e3 yTpaThl CBoero cTaTyca
OCYLLeCTBAATb MOJHOMOYMA AenyTaTa NpeacTaBUTeIbHOro opraHa MyHuumMnanbHoro obpasoBaHns Ha
HEMNoCTOSHHOW OCHOBE. BMecTe € TeM 13 ee NON0XKEHMI TaK)Ke He BbITEKaeT NpsaMoin 3anpeT
theLepanbHOMY 3aKOHOLATESH0 UCKNIOYNTL BO3MOXHOCTb COBMELLEHNS afIBOKATCKON AeATEeNbHOCTH C
OCYLLECTBJIEHNEM MOSHOMOYNIA AenyTaTa NPeaACcTaBUTENbHOIO OpraHa MyHUUMnaasHoro obpasoBaHns Ha
HEenocTOSAHHON OCHOBe.

XoTA 3apybexHbIll ONbIT MPAaBOBOr0 PEryIMPOBaHNS CBMAETENLCTBYET NPENMYLLECTBEHHO 0 BO3MOXXHOCTM
COBMeELLEHMNS CTaTyCa afiBOKaTa U cTaTyca AenyTaTta (No KpaHen Mmepe, MECTHOrO YPoBHA Ny6anYHON
BNACTW), OCYLLECTBASIOWEr0 NONHOMOYNS HA HEMOCTOSHHON OCHOBE 1 HE 3aHMMaloLLEero PyKOBOLALLMX
LOMKHOCTEN B NpeACcTaBUTe/IbHOM OpraHe, B KOHKPETHO-UCTOPUYECKUX YCII0BMAX (PYHKLMOHUPOBAHMA
NpaBoBOW LEMOKPATUUN B TOW WU MHOW CTPaHe ANA perynpoBaHuns, He LONYCKaloLWLero Takoe
COBMeLLEeHMNe, MOTYT BO3HMKATb OCHOBaHWS. [laxke 0CTaBisas B CTOPOHE BbICKa3blBaeMble OnaceHms no
MoBOAY MCMONb30BaHNA CTaTyCa AenyTaTa, BKaoYas ocobblie NpaBa v rapaHTuy (4enyTaTCKUA UMMYHUTET,
npaBo HamnpaB/ieHMs 3anpoCcoB U T.4.), MPX OCYLLECTBAEHUN afiBOKATCKON LeATeNbHOCTU, KOTOpble MOTYT
ObITb YCTPaHeHbI MYTEM YCTaHOBMIEHNSA B 3aKOHOAATENbCTBE Bonee afleKBaTHbIX (COPa3MepPHbIX)
MexaH13MoB (CnocoboB) HMBENMPOBAHUS TaKMX PUCKOB, 3aKOHOAaTe b BNpaBe BBOAMTb 3anpeT Ha
yKa3aHHOe COBMeLleHNe B Liefiax NpefoTBPaLLEHNS BO3MOXHON KON3UN MeXAY AesSATeNbHOCTbIO B
npeacTaBMTEIbHOM OpraHe MecTHOro0 CaMoynpaBieHuns, T.€. UCMOJIHEHUEM Aonra nepep n3bnpatenamu, un
BbIMO/IHEHMEM aBOKATOM NPodheccmoHaabHbiX 0693aHHOCTEN NO NPUHATBHIM MNOPYYEHMAM, KOTOpPOe
COrJlacHo NyHKTY 4 cTaTbk 9 Kogekca npodeccnoHanbHON 3TUKM afiBOKaTa, MPUHATOrO | Bcepoccmncknm
cbe3aoM afBokaToB 31 sHBapsa 2003 roga, LOMKHO UMETb 415 HEro NpUopuUTEeTHOE Haj MHON
LEeATENbHOCTLIO 3HaYeHme, Takoe peryanpoBaHne Morno bbl - mpu obecnevyeHnmn ero 4OSHKHON
060CHOBAHHOCTM U COPA3MEPHOCTY - PpacCMaTPUBATLCSA Kak HanpaBAeHHOE Ha 3allMTy NpaB Apyrux
rpakgaH: n usbumpartenen, u nuu, NpuberawLLnX K KBaJMOULMPOBaHHOM LOPUANYECKON NMOMOLLM
a[BOKaTOB, T.e. KaK COrjlacoBaHHoOe C NosioxXeHnsmMm ctaten 17 (4actb 3) 1 55 (4acTb 3) KoHCTUTyuun
Poccuinckon ®egepaumm.

COOTBETCTBEHHO, peLLeHne BONpoca 0 BO3MOXXHOCTU U YC/IOBUSX COBMELLEHNS aBOKATCKON AeATEeNbHOCTH
C OCyLLeCTBAEHMEM MOSHOMOYMI AenyTaTa NpeAcTaBUTeNbHOM0 OpraHa MyHuuMnanbHoro obpasosaHns Ha
HENOCTOAHHON OCHOBE, 0 NOC/EACTBMAX OCYLLECTBAEHUS FPaXXAAHNHOM TakMX NOJIHOMOYUN ANS ero
CTaTycCa afBokaTa KoHCTUTYLmMs Poccunckon ®efepauy 0OTHOCUT K AUCKPeLMmn dhefepanbHoro
3aKoHoZaTesd, KoTopas, 04HaKo, OrpaHUYeHa NpMHLUMNaMM paBeHCTBa, CNPaBeanBOCTU U COPa3MEPHOCTM
orpaHunyeHus npas n cBoboa, a Takxe TpeboBaHMAMM OonpeneneHHOCTU NPaBOBOro PeryanpoBaHns, B TOM
4yncne B MOPOXLAAEMbIX MM NPaBOBbIX MOCAEACTBUAX U YCTaHABMBAEMbIX B OTHOLLEHWUM COOTBETCTBYIOLLErO
JiMLa Hagnexalmnx rapaHTuax.

3.2. B paMKax KOHKpeTu3aLmMm oCnapmMBaeMoro 3akoHononoxeHns denepanbHbiM 3akoHOM "06
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a[1IBOKATCKOWN AeATeNbHOCTM 1 afBoKaType B Poccuinckon ®egepauumn’ npeaycMoTpeHo, 4To ulbpaHne
aJBoKaTa B OpraH rocyapCTBEHHOWN BAACTX UM OpraH MECTHOro CaMoyrnpaB/ieHns Ha nepuon paboTsl Ha
NMOCTOSAHHOW OCHOBE MpU3HaeTCcsa 06CTOATENLCTBOM, BAEKYLMM B 0653aTeIbHOM Nopsaake
NpvoCTaHOBJIEHNe CTaTyca afiBokKaTa (MoANyHKT 1 nyHkTa 1 cTtaTbn 16).

BMmecTe ¢ Tem OelCTBYOLLEE NMPaBOBOE peryanpoBaHmne npeaycMaTpUBaeT, YTO N0 HEKOTOPLIM
LOMKHOCTAM B OpraHax rocygapCTBEHHOW BAACTN U MECTHOIro CaMoynpaB/ieHns, B TOM 4ucse
3aMeLlaeMbIM NoCpeacTBOM BbIOOPOB, MOHOMOYNS OCYLLECTBAAIOTCSA Ha HEMOCTOAHHON OCHOBE, T.€. be3
OTpbiBa OT OCHOBHOM NMPOMECCMOHaNbHON AeATEIbHOCTW, KOTOPOW NNLO0 3aHUMaNoCb Ha MOMEHT
3aMeLLleHNS OO/MKHOCTK, 1 6e3 abCoNOTHOro orpaHnYeHns BO3MOXXHOCTI s Jila COBMELLaTb
AEenyTaTCKyo AeATEeNbHOCTb C MHOM - MOMUMO NMpenoaaBaTesbCKOWN, Hay4HOW 1 MHOM TBOPYECKON -
ornJlaynBaeMon OesTeNbHOCTbIO. Tak, B COOTBETCTBMM ¢ PefepanbHbiM 3akKoHOM "06 0bLLMX NpuHLMNaXx
OopraHu3auuny MecTHoOro camoynpasneHus B Poccuiickon Pegepaunn” genytaTbl NpeacTaBUTENbHOMO
opraHa MyHuUUMNanbHOro obpa3oBaHNs OCYLECTBASIOT CBOW MOJHOMOYMS, KaK NMPaBu0, Ha HEMOCTOSHHON
OCHOBE; fenyTaT, OCYyLeCcTBAALWMIA NOJTHOMOYNS Ha MNOCTOSAHHON OCHOBE, HE MOXET Y4aCTBOBaThL B
KayecTBe 3aluNTHUKA UK NpeacTaBuTens (Kpome cy4aeB 3aKOHHOIO NpeacTaBUTeNbCTBA) MO
rpakaaHCKOMY, aAMUHUCTPATUBHOMY WK yronoBHOMY ey nnubo aeny o6 agMUHUCTPATUBHOM
npaBoHapyLeHmmn (4acTn 51 9 1 ctaTbn 40). TakKXe TOSIbKO ANs AenyTaToB NPeAcTaBMUTe bHbIX OpraHoB
MYHULMNANbHbIX 00pa30BaHnii, OCYLLECTBASAIOLMX CBOM NMOJHOMOYUS Ha MOCTOSAHHON OCHOBE, YCTaHOBJIEHbI
3anpeTbl 3aHMMaTbLCA NPeanPUHUMATENbCKON AeATeNbHOCTbIO IMYHO UK Yepe3 AO0BEPEHHbIX UL,
y4aCTBOBaTh B yMpPaBJeHNN KOMMEPYECKOWN OpraHn3aUmnen nan HEKOMMEPYECKOW opraHm3aumen, 3a
NCKJIIOYEHMEM pa3peLleHHbIX defepabHbIM 3aKOHOM CJTyYaeB, Y 3aHUMaTbCA UHOW OMnJlavynBaemMon
AeATeNbHOCTbIO, 33 NCKOYEHNEM NPenoaBaTebCKOW, HaYYHOW 1 MHOW TBOPYECKON AeATeNbHOCTH
(MyHKTBbI 2 1 3 4acTn 7 cTaTbu 40).

MprBeneHHbIE 3aKOHOMOJIOXKEHNS, paCCMaTPMBaEMbIe BO B3aMOCBA3MN C MyHKTOM 1 CTaTbu 2 ”
noanyHKToMm 1 nyHkTa 1 cTaTbn 16 ®PenepansHoro 3akoHa "O6 afBOKATCKON AeATeNbHOCTU U afiBOKaType
B Poccuiickon ®depepaunn” , NO3BONSAIOT NonaraTb, YTO B C/lyvae M3bpaHMa afBOKaTa AeNyTaToOM
npeacTaBUTENbHOIO OpraHa MyHuLUmMnaasLHoro obpasoBaHns, eC/in COOTBETCTBYHIOLLME MOJHOMOYMSA
OCYLLECTBAOTCA Ha NOCTOAHHOWN OCHOBE, YCTaHOBAEHHbIN NYHKTOM 1 cTaTbn 2 AaHHOro ®egepanbHOro
3aKOHa 3anpeT O/ afBoKaTa Ha 3aMeLLleHne MyHMLMNaabHON AOHKHOCTI peannsyeTcs nyTem
NPVOCTaHOBJIEHNS €ro afBOKATCKOro CTaTyca Ha Nepmno OCyLLecTBeHNs NOJIHOMOYNIA Ha NOCTOSHHON
OCHOBE, a eC/l1 TaKune MoJIHOMOYMS OCYLLIECTBASAITCA Ha HEMOCTOSHHOW OCHOBE, TO NMPUOCTAHOBJIEHUS
CTaTyCa afBoOKaTa Ha Nepuoj OCyLLeCTBAEHUS MOAHOMOYNI HE NPeayCMOTPEHO.

Kpome Toro, ocyuiecTBiieHne aiBOKaTOM, n3bpaHHbIM B OpraH MECTHOIO CaMOyNpPaB/IEHUSs, MOJIHOMOYNIA B
COOTBETCTBYIOLLEM OPraHe Ha HEMOCTOSAHHOWM OCHOBE YKa3aHHbIN PefepanbHbii 3aKOH NPSMO HE OTHOCUT 1
K 06CTOSTENbCTBAM, BAEKYLLMM NPEKpPaLLeHne CTaTycCa afiBokaTa (MyHKTbl 1 n 2 ctaTbu 17). Takum
06CTOATENLCTBOM, B HaCTHOCTM, NOAMNYHKT 3 MYHKTa 2 ero ctatbl 17 Ha3biBaeT HEUCMOHEHME NN
HeHaZfiexallee NCNoJIHeHNe afBOKaTOM peLLeHNn OpraHoB afBOKATCKOM NanaThl, MPUHATLIX B Npegenax
NX KOMMETEHL MK, 0 YeM Bbln NpenynpexaeH 3asaBUTeSb B CBA3N C pa3biACHEHWEM B pelleHun CoeTa
AQBOKATCKOWN NanaTbl ropoda MockBbl 0 HEOBX0ANMOCTW YCTPaAHEHNA [OMNYLLEHHOIO UM, MO MHEHWIO
CoBeTa, HapyLLEHUS 0CNapuBaEMOro NnosoXeHus denepasibHOro 3akoHa "0O6 aABOKATCKOWM OEATENLHOCTY 1
agBokaType B Poccunckon ®epnepaummn” . B To e Bpems, npestomumpys cobnogeHne TpeboBaHumii
Pa3yMHOCTVW NPaBOBOr0 PeryanpoBaHns, HeobXxoaMMo MCXOAUTL M3 TOro, YTO 3aKOHOAATENb, NPSMO
npenycMoTpPeB NPMOCTaHOBJIEHNE CTaTyCa aflBOKaTa Kak cnocob paspeLleHmns Koaan3mm Mexay
3aMeLleHNeM MyHMULIMMANbHON AO/MKHOCTU Ha MOCTOAHHON OCHOBE M CTaTyCOM afBoKaTa W,
COOTBETCTBEHHO, BOCCTAHOB/IEHNE 3TOr0 CTaTyca C OTNafeHNeM OCHOBaHWUM NPUOCTAHOBJIEHNS, HE MOr
04HOBPEMEHHO MOCTaBNTb aABOKATOB, 6€3 NPSAMOro U 0AHO3HAa4YHOr0 HOPMAaTNBHOIO YKa3aHus, nepeg
)KECTKMM BbIGOPOM MeXAY NMpeKpallleHneM CcTaTyCa afBoKaTa W MpeKkpalleHneM oCyLLeCTBIEHNS
MOJIHOMOYUI genyTaTa NpPeacTaBUTEIbHOro opraHa MyHUUKMNaAbHOro obpa3oBaHNs Ha HEMOCTOSHHON, T.€.
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B MEHbLLIEN CTENEHN CBA3AHHOW C MHTerpaunen B UHCTUTYTbl MyHULUNAAbHON BAacTK, OCHOBE. NHoe
noHVMaHue nofnyHkTa 1 nyHkTa 1 cTaTbh 16 n noanyHKTa 3 NyHKTa 2 cTaTbi 17 ®efepasibHOro 3akoHa
"O6 agBOKaTCKOM OeATeNbHOCTM M agBokaType B Poccunckon ®egepaummn” B X B3aMMOCBA3M B paMKax
JEeNCTBYIOLLLEr0 NPaBOBOro PeryampoBaHns 6110 6bl HECOBMECTUMO C MOJIOXKEHMAMU CTaTbh 55 (YacTb 3)
KoHcTuTyumm Poccninckon ®epepalimm, NockosbKy Baekao bbl HecopasMmepHoe orpaHu4yeHue npas
rpa)kgaH, rapaHTMpoBaHHbIX CTaTbsiMun 32 (YacTu 1 n 2) n 37 (4acTb 1) KoHcTuTyumnn Poccninckon
®epnepaumm.

4. Takum obpa3om, AeiCTBYOLLEe 3aKOHOAAaTEIbHOE peryanpoBaHme No3eoaseT yTBep)KaaTh, 4TO
3aKoHOAaTeNb He MpeayCcMaTpPMBaET Kakux-1mbo npaBoBbiX MOCNEACTBUMA 3aMELLEHNS MyHULUNANbHON
LOSKHOCTM afIBOKATOM A1 ero aflBOKaTCKOro ctaTyca B C/yvae, eciv oH u3bpaH fenytaTtom
NpPeacTaBMTENbHOrO OpraHa MyHULUNanbLHOro 06pa3oBaHUS U OCYLECTBASET CBOM MOJHOMOYMSA Ha
HernoCcTOSAHHON OCHOBe. pnYeM C y4eTOM KOHCTUTYLMNOHHbIX TpeboBaHWI COPa3MEePHOCTU Hanaraemblix
OFPaHUYEeHU 1 onpeaeneHHOCTY NPaBOBOr0 PeryanpoBaHMa 3T0 AOJHKHO pacLeHnBaThCA He Kak npoben B
onpeneneHny NPaBoBbIX MOCAEACTBUNA, HACTYNALWNUX NPUMEHUTENBHO K N36paHuio agBoKaTa AenyTaToM
npeacTaBUTENbHOIO OpraHa MyHuULUMNaabHOro obpa3oBaHMa 1 OCYLLECTBAEHWIO UM AeNyTaTCKMX
MOJIHOMOYUIA Ha HENOCTOSAHHOW OCHOBE, @ KaK KBaJiM(pULMpPOBaHHOE YMO4aHNe, CBUAETebCTBYOLLEE O
TOM, Y4TO Ha OCyLLEeCTBAEHME NOJHOMOYMI AenyTaTa NpeacTaBUTENIbHOr0 OpraHa MecTHOro
CaMOynpaBJIeHNS Ha HEMOCTOSAHHON OCHOBE MOJI0XKeHNe ab3ala NepBoro NyHkTa 1 ctaTbn 2 ®efepanbHOro
3aKoHa "O6 agBOKATCKOWN AeATeNbHOCTU 1 afBoKaType B Poccuinckon depepaummn” He pacnpocTpaHaeTcs
N, COOTBETCTBEHHO, He MpefnoJsiaraeT 3anpeTa afBOKaTy COBMELLATb aABOKATCKYIO AeATesIbHOCTb C
OCYLLECTBJIEHNEM MM MOJIHOMOYMIA AenyTaTa NPeACTaBUTENbHOr0 OpraHa MyHULMNaabHOro obpa3oBaHmns
Ha HernoCTOSAHHON OCHOBE.

Ncxops M3 N3n0XXeHHOro N pYKOBOACTBYACh CTaThaMn 6, 47 1, 71, 72, 74,75, 78, 79 n 100 ®enepancHoro
KOHCTUTYLIMOHHOIO 3aKoHa "O KoHcTuTyumoHHoM Cyae Poccuinckon depepauun” , KOHCTUTYLUOHHBIN Cy 4
Poccuinckon ®depepaunmn

noCTaHOBW:

1. NMpu3HaTb NosoXxeHme ab3aua nepsoro nyHkTa 1 ctaTbn 2 PefepancHOro 3akoHa "O6 afBOKaTCKON
AeATeIbHOCTM 1 afBoKaType B Poccuinckon ®egepaumnmn” He NpoTuBopeYalmum KoHCTUTyumnn Poccninckon
®epepalimm, NOCKOJIbKY OHO MO CBOEMY KOHCTUTYLIMOHHO-NPaBOBOMY CMbIC/1y B CUCTEME AEeNCTBYOLLEr0
NMpaBOBOro peryJJiMpoBaHns He npefnosnaraeT 3anpeTa a4BoKaTy COBMeLLaTb aflBOKATCKYIO0 LEATENbHOCTb C
OCYLLECTBJIEHNEM MM MOJIHOMOYMIA AenyTaTa NPeLACTaBUTENbHOr0 OpraHa MyHMLMNaabHOro obpa3oBaHmns
Ha HernoCTOSAHHON OCHOBE.

2. KOHCTUTYLMOHHO-NPaBOBOM CMbIC/T NOJI0XKeHMA ab3alia nepBoro nyHkTa 1 ctaTtbn 2 ®enepanbHOro
3aKoHa "O6 agBOKATCKOWN AeATeNbHOCTU 1 afBoOKaType B Poccuinckon ®epepaummn' , BbiBAEHHLIN B
HacToswem MNocTaHoBAEHMM, ABASETCA 06Leo0bsa3aTeNbHbIM, YTO NCKOYaeT toboe nHoe ero
NCTOJIKOBaHME B NPaBONPUMEHNTENIbHOM MpakTUKe.

3. MpaBonpuMeHUTESIbHbIE PELLEeHUs], BbiIHECEHHbIE B OTHOLEHUK rpaxkaaHnHa Cyxosa Onera
BnagumupoBmnya Ha 0CHOBaHWM MO0XXeHWs ab3aLla nepBoro nyHkTa 1 ctaTbn 2 PegepanbHOro 3akoHa "06
a[lBOKATCKOW feATensLHOCTU 1 afBoKaType B Poccuinckon depgepalimn” B UCTONKOBAHUN, PaCXOAALLEMCS C
€ro KOHCTUTYLIMOHHO-MPaBOBbIM CMbIC/IOM, BbISIBJEHHbLIM B HacTosLeM [ToCTaHOBAEHW W, NOANEXaT
nepecMoTpy B yCTaHOBIEHHOM MOPALKE.

4. HacTosee MNocTaHOBNEHWE OKOHYATESIbHO, HE NOANEXUT 06>XafoBaHWIO, BCTYNaeT B CUY CO OHS
ohmumanbHoro onybanMKoBaHus, LEeNCTBYET HEMOCPEACTBEHHO U He TpebyeT NOATBEP)KAEHUS APYTr MU
opraHaMu 1 SOJSKHOCTHbLIMMW JIMLLAMU.

5. HacTosuiee MNocTaHOBNAEHNE MNOANEXUT HE3aMeAIMTeNbHOMY onyb6ankKoBaHuio B "Poccuiickoi rasete",
"CobpaHunm 3akoHogaTenscTBa Poccuinckon ®epepaummn” n Ha "OduumnanbHOM MHTEPHET-NOPTaNe NPaBOBON
NHpopMauun" (www.pravo.gov.ru). NoctaHoBieHUe 4OJIKHO ObITb onybiMkoBaHO Takxe B "BecTHuke
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