Mo neny o npoBepke KOHCTUTYLMOHHOCTU NOANYHKTA 1 cTaTbMm
1301, nognyHkTa 1 ctatbu 1311 1 noanyHkTa 1 nyHKTa 4 CTaTbM
1515 NpaxpaHckoro Koaekca Poccunckon depepauum B CBA3M C
3anpocamu ApOuTparkHoro cyaa ANTanckoro Kpas

MocTaHoBneHne * Ne 28- - 0T 13.12.2016 * KoHCTUTYUMOHHbIN Cya Poccninckon ®epepauun - JencteyeT 6e3
N3MEeHeHNN

VimeHem Poccuiickon ®epepaumm

MOCTAHOBJIEHUE

KOHCTUTYLIMOHHOI O CYJIA POCCUACKOW ®EEPALLAN

no fesly 0 NpoBepke KOHCTUTYLUMOHHOCTM NoAnyHKTa 1 ctaTbun 1301,

noanyHkTa 1 ctaten 1311 v nognyHkTa 1 nyHKTa 4 ctatemn 1515

paxoaHckoro kogekca Poccuinckon ®depepaunm B CBA3M € 3anpocamm ApbutpakHoro cyaa Antanckoro
Kpas

ropog CankT-MNeTepbypr 13 aekabps 2016 rona

KoHCTUTYLMOHHBIN Cya Poccuinckon ®enepaunu B coctase Mpeacenatens B.[.3opbkuHa, cynen
K.B.ApaHoBckoro, A.W.bonuosa, H.C.boHaaps, I A.lagxunesa, H0.M.[laHnnosa, J1.M.)Kapkosow,
C.M.KasaHuesa, C.[.KHs3eBa, A.H.KokoToBa, J1.0.Kpacas4yukoson, C.MN.MaspuHa, H.B.MenbHWKOBA,
0.0.PynknHa, O.C.Xoxpsakoson, B.I.ApocnasLesa,

C yyacTueMm npeactaButTens ApbutparkHoro cyaa AnTanckoro kpas - cyabu ApbuTpaxxHoro cyaa
AnTtanckoro kpas M.A.Kynuka, N0OHOMOYHOr0 NpefcTaBuTens FocynapcTBEHHON [yMbl B
KoHcTuTyumoHHoMm Cypne Poccuiickon ®enepaumm T.B.Kacaeson, npeactasutens Coseta ®egepauum -
LOKTOpa topnanyecknx Hayk IN.A.Ky4yepeHko, nosHOMOYHOro npeactasutens MNpesngeHta Poccuinckom
®epepaumm B KoHcTutyumnoHHom Cyge Poccunckon ®epepaumm M.B.KpoToBa,

PYKOBOACTBYAChL CTaTben 125 (YacTb 4) KoHcTuTyunmn Poccninckon degepaumm, NyHKTOM 3-1 4acTu NepBow,
YacTAMU TPETbEN N YETBEPTOM CTaTbM 3, YaCTblo NepBomn CTaTbk 21, cTaTbamu 36, 74, 86, 101, 102 n 104
denepanbHOro KOHCTUTYLIMOHHOIO 3akoHa "O KoHcTuTyumoHHoMm Cyae Poccunckon ®epepauun”,
paccMoTpes B OTKPbLITOM 3aceiaHumn Leso 0 NpoBepKe KOHCTUTYLMOHHOCTY noanyHkKTa 1 ctaTbn 1301,
noanyHkTa 1 ctatemn 1311 n nognyHkTa 1 nyHkTa 4 ctatbn 1515 MK Poccuinckon Gegepauun.

MoBOAOM K pacCMOTPEHMIO Aefla ABMANCL 3anpockl ApbuTpakHoro cyaa Antanckoro kpas. OCHOBaHMEM K
pPaccMOTPEeHUIO AeNla fBMUAachk 0bHapyXMBLIAACA HeonpeaeIeHHOCTb B BOMPOCE O TOM, COOTBETCTBYIOT K
KoHCTuTyumn Poccuinckon ®epepaumm ocrnapuBaeMble 3asBUTENEM 3aKOHOMOJI0XKEHNS.

MockonbKy oba 3anpoca KacaloTca 04HOr0 1 TOro e npeameTa, KOHCTUTYUMOHHBIN Cyg Poccminckon
denepaumm, pyKoBoACTBYSACh CTaTben 48 PegepasbHOro KOHCTUTYLIMOHHOIO 3akoHa "O KOHCTUTYLUWNOHHOM
Cyne Poccunckon ®egepaummn”, coeguHua gena no 3TUM 3anpocam B 0AHOM NPOU3BOLACTBE.

3acnywas coobuieHne cyabn-goknagyvka I.A.fagxuesa, 06bACHeHUs NnpeacTaBuTeNeN CTOPOH,
BbICTYMJIEHNS NMpUrialleHHbIX B 3acefaHne NoJIHOMOYHOr0 npeacTasnTens MpasuTenbCcTBa POCCMNCKON
®epepaumm B KoHcTutyumnoHHom Cyae Poccuinckon ®epepaumm M.KO.bapleBckoro, a Takxe
npeactasutenen: ot BepxosHoro Cyaa Poccunckon ®epepauun - cyabh BepxosHoro Cyaa Poccuiickon
®epnepaumm B.B.Monosa, oT MuHUCTEPCTBa tocTULMKM Poccninckon degepaumm - M.A.MefIbHUKOBOWN, OT
eHepanbHOro npokypopa Poccunckon ®epepaumnm - T.A.Bacunbesoin, nccnenosas NpefcTaBieHHbIe
LOKYMEHTbI U UHble MaTepuranbl, KOHCTUTYLMOHHBIN Cya Poccminckon depepaummn

yCTaHOBMIM:

1. ApbuTpaxkHbIn cyn ANTaiCKoro Kpas, B MPOM3BOACTBE KOTOPOr0 HaX0AATCS ABa Aefa No Uckam
npasoobiafgaTenei 0 B3bICKaHUM KOMNEHCaL MK 33 HapyLLUEeHNe NCKIOYUTENbHBIX NPaB Ha pe3ynbTaThl
NHTEeNNEKTYalbHON AeSTENbHOCTM U NPUPABHEHHbIE K HUM CpeacTBa MHAMBUAYaM3aunm, obpatniacs B
KOHCTUTYLMOHHBIN Cya Poccminckon defepaumy € 3anpocamm 0 NpoBepKe KOHCTUTYLIMOHHOCTU NOJIOXKEHWUNI

CkavaHo Ha canTe «3akoHbl PO» — https://actrf.ru Crp.1m311



IpaxxhaHckoro kogekca Poccuinckon ®epepaummn, peryanpyowmx COOTBETCTBYIOWME NPaBOOTHOLEHNS, a
NMEHHO:

nognyHkTa 1 ctatbun 1301 n nognyHKTa 1 cTaten 1311, cornacHo KOTOPbLIM B CJly4aaX HapyLLeHuns
NCKJIIOYNTESIbHOr0 NpaBa Ha NPOU3BeAEHNE aBTOP AN UHOW NpaBoobnanaTesb, a B CJyYasx HapyLeHNs
NCKNOYNTENBHOMO NpaBa Ha 06BbEKT CMeXHbIX NpaB - obnafaTtenb UCKNIOYUTENBHOMO NpaBa Hapsaay C
NCMOoJIb30BaHNEM APYruxX NPUMEHNMbIX CNOCOO0B 3aLUNThl U Mep OTBETCTBEHHOCTU, YCTaHOBEHHbIX
AaHHbIM KofekcoM (cTtaTbun 1250, 1252 1 1253), Bnpase B COOTBETCTBUM C MYHKTOM 3 CTaTbn 1252
AaHHoro Kogekca TpeboBaTb Mo CBOEMY BbIOOPY OT HapyLUMTENSt BMECTO BO3MELLEHUS YOLITKOB BbIMIaThl
KOMMeHCaL MM B pa3Mepe 0T AeCATU Thicay pybnen 0o naTu MUAINOHOB pybnei, onpenensemMom no
YCMOTPEHMIO Cy[la UCXOLA U3 XapaKTepa HapyLLUeHUs;

noanyHkTa 1 nyHkTa 4 ctatbn 1515, cornacHo KOTOPOMY 3a He3aKOHHOE UCMOJIb30BaHNE TOBAPHOIro 3HakKa
npasoobnagaTens Bnpase TpeboBaTb N0 CBOEMY BbIGOPY OT HapyLUMTENs BMECTO BO3MeLLeHUs YObITKOB
BbINAATbl KOMMEHCALMN B pa3Mepe 0T AECATW ThICAY A0 NATU MUIINOHOB pybneit, onpeaenseMoM no
YCMOTPEHMIO Cy[la UCXOLA U3 XapaKTepa HapyLLUeHUs.

1.1. MNpw nepBOHaYabLHOM PacCMOTPEHUM FPaXKAaHCKOro aesa no ncky 000 "Keagpo-MabanwunHr" K
nHanBUAYyanbHOMY npeanpuHuMaTento K0.B.Jliobneon ApbuTparkHbi Cya ANTanckoro Kpas 4acTUYHO
yooBneTsopus TpeboBaHMA NCTLL@ O B3bICKAHWMN KOMMEHCaLMM 3@ HapyLUeHne NpuHaanexalinx emy
NCKJIIOYNTESIbHBIX MPaB Ha My3blKaslbHble MPON3BeAeHNs, aBTOPOM W UCMOJHUTENIEM KOTOPbIX ABSETCH
C.B.Muxannos, a Tak)xe Ha (hOHOrPaMMbl 3TUX My3blKaJibHbIX MPoN3BeAeHNA. PacLieHB Npoaaxy
OTBETYMKOM KOHTPahaKTHOrO KOMMaKT-ANCKa, COAEPXKaLLero (hOHOrpaMMbl HECKOIbKUX AECATKOB
My3blKaJIbHbIX MPOU3BeaeHNin, ncnonHsemblx C.B.MnxannoBbiM, Kak Npoaaky OAHON NapTUN OOHOTUMHbIX
TOBapOB, T.€. KaK OAMH C/lyYai MpaBOHAPYLLEHUS, U Y4UTbIBas 06CTOATENbCTBA AeNa, B YaCTHOCTH
TAXKEN0e MaTepuasibHOe NONIOXKEHNE OTBETYNKA, ApONTPaXKHbIN Cya ANTacKoro Kpas ncxoas un3
TpeboBaHWI pa3yMHOCTK, CNPaBeaNBOCTU U COPa3MepPHOCTM pelleHnem oT 8 noHa 2015 roga (ocTaBneHo
6e3 n3meHeHnsa noctaHoBsieHNneM CeibMOro apbUTPaxHOro anennsaLUnuoHHOro cyaa ot 28 asrycta 2015
rofia) CHMU3UA YTOYHEHHYIO UCTLIOM CYMMY KomneHcauumm ¢ 859 000 py6nen oo 15 000 pybnen.

C BbiBOgaMUN apbuTpakHbIX Cy40B MEPBON 1 anensaLMoOHHON MHCTaHUMA He cornacuncd Cya no
WHTENNEKTYabHbIM NPaBaM, KOTOPLIA OTMEHWJT NPUHATLIE MK CyaebHble akTbl U HaNpaBW AeN0 Ha HOBOE
paccMmoTpeHne B ApbuTpaxkHbln Cya ANTaliCKoro Kpas, ykasas B NoCTaHoBAeHUN oT 28 aHBapsa 2016 roaa,
YTO KaXK[0€e M3 My3blKajlbHbIX MPOM3BEAEHUN N (HOHOrPaMM, COAEP)KALLUXCA Ha KOMMaKT-ANCKe, SBNAeTCs
CaMOCTOATENbHbIM 06 bEKTOM aBTOPCKMX 1 CMEXXHbIX NPaB, NoANeXalUNM 3alUnNTe, U YTO NYHKT 3 CTaTby
1252 'K Poccuinckon ®eagepaumn B 4eNCTBYIOLLEN pedakunn, BBegeHHon ®egepasbHbiM 3aKOHOM OT 12
mMapTa 2014 roga Ne 35-93, B LlaHHOM fene npuMMeHeH oWnb0YHO, MOCKOALKY AOrOBOP PO3HUYHON KyMnau-
npofaky KOHTpagakTHOro KOMMNaKT-auckKa bbin 3akatoyeH paHee - 19 uioHs 2013 roga. Kpome Toro, Cyg
Mo MHTENNEKTYaNbHbIM NPaBaM MNOCHNTaN HELOCTAaTO4YHO 060OCHOBAHHLIMI BLIBOALI O 3710yrnoTpebneHun
NpaBOM CO CTOPOHbI UCTLLA U O TOM, YTO UCTLLOM HE yTpayeHa BO3MOXHOCTb npeabsaBieHns TpeboBaHMn He
TOJIbKO K NpoAaBLy ToBapa, HO 1 K ero Npon3BoaMTeso 1 nepenpoasLam.

27 anpens 2016 roga ApbuTtpakHbi cy ANTalNcKoro Kpas Hanpaswuia B KOHCTUTYLMOHHBIN Cy g
Poccuinckon ®egepalimm 3anpoc 0 NPOBEPKE KOHCTUTYLIMOHHOCTM NoAexxalux NpMMeHeHnto B ene no
ncky 000 "KBagpo-MNabanwumHr" nonoxexHni ctatenn 1301 n 1311 'K Poccuinckon ®epepaumm n
onpefeneHvem oT 6 mas 2016 roga nNPMoCTaHOBW MPOU3BOACTBO MO AaHHOMY [efy L0 pa3peLlleHus
NMOCTaBJIEHHOro UM Bonpoca KoHCTUTyumnoHHbiM Cyaom Poccuiickon ®eaepaumn.

1.2. Ha paccmoTpeHumn ApbutpakHoro cyfa AnTackoro Kpas Haxo4UTCS TakXXe rpaXAaHCcKoe Aeno no
obbeanHeHHbIM B 0AHO NPon3BoACTBO MCKaM 3A0 "AsponnaH" (B nue NnpeacTaBuUTesNs No JOBEPEHHOCTH -
HEKOMMEPYECKOro napTHepcTBa "KpacHOAPCK NpOTMB NMpaTCcTBa") K AEBATU UHANBMAYAbHbLIM
npeanpuHUMaTensaM o B3biCKaHUM KoMMNeHcauuu (B pa3mepe oT 49 980 pybnen go 60 000 pybnei ¢
KaXX[0ro) 3a He3aKOHHOE 1CMOoJ/Ib30BaHNe TOBAPHbIX 3HAKOB, 0b61agaTeNneM NCKAYMTENbHBIX NPaB Ha
KOTOpble OHO fiBAsieTCA. Kak yTBepXaaeT ucTtew, 3TMMW TOBapHbIMM 3HAKaMu, BOCAPOU3BOAALLMMM
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NepCcoHa)kel 1 CUMBOJIbI MySibTCcepuana "®ukcnkun", beinm MapknpoaHsl DVD-gunck, Habopbl UrpyLlek u
PIOK3aKK, 4TO NOATBEPXKAEHO 3aKyNKaMu, NMPOU3BEeAEHHbLIMI B TOProBbIX TOYKAX, MpUHaLNeXalnx
oTBeTYMKaM. B CBOMX OT3bIBax Ha MCKOBbIE 3asBN€HNSA NHOMBUAYASIbHbIE MPeANPUHUMATENN YTBEPKAAI0T,
YTO CYMMbI NPeabABAEHHbIX K HUM TpeboBaHWI Hecopa3MepHbI Bpeny, NPUYMHEHHOMY nNpaBoobnagaTento
BC/IeACTBUE NPOLaXKM LlaHHbIX TOBAPOB, U YKa3blBAlOT Ha CBOE TSAXKEN0e MaTepuanbHOe MONOXKEHNE U UHble
3aC/y)KMBaKoLME BHUMaHNS 06CTOATENbCTBA, KOTOPLIE, MO MX MHEHWIO, CNEAYET YYNThIBaTb Cyay Npw
onpeLeneHnn pasmMmepa OTBETCTBEHHOCTH.

Mpuasa K BbIBOAY O HAJIMYUM HeonpeneeHHOCTW B BOMpPOCe O TOM, COOTBETCTBYET Ji KOHCTUTYLUK
Poccninckon degepaumy nognexallee npMMEHEHNIO B JaHHOM Aene NoJIoXKeHne nyHkTa 4 ctaTtbn 1515 MK
Poccuiickon ®epepalimmn, ApbuTparkHb cy ANTanckoro kpas obpatuncs B KOHCTUTYLUMOHHbIN Cy
Poccunckon ®egepalimm € 3anNpocoM O NPOBEPKE ero KOHCTUTYLMOHHOCTY 1 MPOU3BOACTBO MO Aeny
npuocTaHoBWA (onpedeneHmns ot 22 uioHsa 2016 roaa).

1.3. Mo MHeHuo ApbunTparkHoro cyaa AnTackoro Kpas, nosioxeHus nognyHkta 1 ctaten 1301, noanyHkTa
1 ctaTtbu 1311 v nognyHkTa 1 nyHkTa 4 ctaTtby 1515 K Poccuinckon demepaumn, Kak npegoctasnstowme
npasoobnagaTento BOSMOXHOCTb B Cly4ae HapPYLLUEHUS €ro NCKAYUTENbHbIX NPaB Ha NPOM3BeAEeHNE U Ha
00BEKTHI CMEXHbIX NMPaB, a TakXe B CJly4ae He3aKOHHOM0 UCMO0/b30BaHUs TOBApHOro 3Haka TpeboBaThb OT
HapyLMTens - No ceoemy BbibOpy - BMECTO BO3MeLLeHMs YObITKOB BbiNiaTbl KOMNEHCAL N B pa3Mepe He
MeHee OecsTu Thicay pybnei, npoTuBopeyaT cTaTbam 2, 7, 8 (4acTb 1), 18, 21 (4acTb 1), 34 (4acTb 1), 39
(4acTb 1), 46 (4acTb 1) n 55 (vacTb 2) KoHcTuTyumm Poccuinickon ®Pepepaunn. CornacHo noBoaaM
3aaBUTENA, NPMBEAEHHBIM B 000CHOBaHME CBOEN NMO3MLMM 1 HaLLeALW M OTpa)keHne B 06omx 3anpocax,
ocrnapuBaeMble 3aKOHOMOJIOXKEHNSA B CUCTEMHOIN CBA3M C MYHKTOM 3 cTaTbu 1252 'K Poccuinckom
®epepaumm, ocsoboxaowum npasoobnagatens oT fOKa3biBaHUA pa3Mepa NpUYUHEHHbIX eMy YObITKOB 1
npeanucbiBaloWMM Cyay onpenenaTb pa3Mep KOMMeHCaunn 3a KaXxabln cnyyan HenpaBoOMePHOro
NCMNOJIb30BaHMA pPe3yibTaTOB UHTEIEKTYaIbHON AeATENbHOCTU U NPUPABHEHHLIX K HUM CPeACTB
WHAVBMAYaNu3aumm B npegenax, NnpefycMoTPeHHbIX AaHHbIM KogeKCcoM, He Mo3BOJISI0T Cyay npu
COBEpPLUEHNN NNLOM e4MHOr0o NPOTMBOMNPABHOIO AEACTBUS, Bblpa3MBLLEroCs B HapyLUEHUN
NCKJIIOYNTESIbHBIX MPaB Ha 3HA4YUTESIbHOE YMNC/I0 Pe3y/IbTaTOB UHTEIEKTYalbHON AeATENbHOCTU NN
NPUPaBHEHHBIX K HAM CPeACTB UHAMBUAYANN3ALUMN, Y4NTbIBaTb HE TOJIbKO CTEMEHb €ro BMUHbI U
MaTepuasbHY BO3MOXHOCTb HECTW OTBETCTBEHHOCTb B YCTaHOBJIEHHOM pa3Mepe, HO U pa3mep
NPUYMHEHHBIX NpaBoobiaaaTento yobITKOB, PaBHO Kak 1 (hakT NMPUHATMA CaMuM nNpaBoobnafaTenem mMep,
HanpaBiEeHHbLIX Ha NPefynpexXAeHne U NpeceyeHne HapyLLEHWN ero npa., a TakXe NHbie 06CToATeNbCTBRA,
nmeroLLe 3Ha4YeHne a5 onpefesieHnsa cnpaseiMBoro v NpornopLmnMoHaibHOro AOMNyLWeHHOMY HapyLUeHuo
obLuero pasmepa KOMMeHcaLmmn, B TOM YACAe MyTEM ero YCTaHOBJIEHNSA HKE NPefyCMOTPEHHOMO 3aKOHOM
MUHMManNbLHOro npegena.

1.4. Kak cnepyet un3 ctaten 74, 101 n 102 ®epepanbHOro KOHCTUTYLMOHHOIO 3akoHa "0
KoHcTuTyumoHHoMm Cyae Poccuinckon ®epepaumun”, KoHcTuTyumoHHbin Cya Poccniickon ®epepalimm no
3anpocamM Cy[0B NpoBepseT KOHCTUTYLMOHHOCTb OCMapvBaeMbiX HOPMATUBHBIX NMOSIOXKEHWUIA B NOpsAAKe
KOHKPETHOIr0 HOPMOKOHTPOJIS B TOM HaCTK, B KaKOW OHM NoAfexXaT NPMMEHEHMNIO B HaX04ALLEMCS B
NpPoOun3BOLCTBE Cyla fesie, U MPUHUMAeT NoCTaHOBJIEHME TOJIbKO MO NpeaMeTy, YKa3aHHOMY B 3anpoce,
oLEeHMBas Kak ByKBaJibHbIA CMbICA NMPOBEPSEMbIX 3aKOHOMOJIOXKEHWIA, TaK U CMbICJI, MPUAABAEMbIA UM
onLMaIbHBIM Y MHBIM TONIKOBAHWEM UAN CAI0XKMBLLENCS MPaBONPUMEHNTEIbHON NPAKTUKOM, a TakXe
NCXOAA N3 NX MeCTa B CUCTEME NMPaBOBbIX HOPM; NPU NPUHATUM pelleHns KOHCTUTYUMOHHbIN Cya
Poccuiickon ®efepalimm He CBS3aH OCHOBAHMSAMMW U AOBOAAMU, U3/10XKEHHbLIMY B 3aMpoce.

Takum obpa3om, nonoxeHusa noanyHkTa 1 ctatbn 1301, nognyHkTa 1 ctatbun 1311 n nognyHkTa 1 nyHKTa
4 ctaTby 1515 'K Poccninckon degepaumm SBAAIOTCA NpeaMeToM paccMoTpeHmnsa KoHcTutyumoHHoro Cyaa
Poccuiickon ®efepalimm No HacToAWweMy Aenly NOCTOJbKY, MOCKONbKY UMK ONPeaensaoTCa NoaHOMOYUS
cyna npu npMMEHEHM Mep OTBETCTBEHHOCTHY 3a HapyLLeHne UHANBMAYasbHbIM MpeanpuHuMaTenem npu
OCYLLeCTBJEHUN UM NPEANPUHUMATENBCKON AEATENIbHOCTU NCKIOYMTENbHbLIX NPaB Ha Npou3BeLeHne nau
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Ha 06BEKT CMEXHbIX MPaB, a TaKXXe Ha TOBAaPHBIA 3HaK B Cny4vae, ey obnafaTenb HapyLleHHbIX
WHTENNEeKTYaNbHbIX NPaB B COOTBETCTBUMN C MyHKTOM 3 cTaTbM 1252 faHHOro Kogekca ncnonb3yeT B
KavecTBe cnocoba 3awmTbl NpaBo TpeboBaTb N0 CBOEMY BbIOOPY OT HapyLINTENS BMECTO BO3MELLEHNS
ybbITKOB BbINAaThl KOMMEHCALUN B pa3Mepe 0T AeCATM Thicsy pybnen oo natn MuaamoHos pybnen 3a
Ka)XKIbl HEMPaBOMEPHO UCMOJIb3YEMbIN pe3yNbTaT UHTEEKTYaIbHON AeATeNbHOCTU UK NPUPaBHEHHOE
K HeMy CpeAcCTBO MHAUBMAYaNMU3aLMK,

2. CornacHo KoHCTuTyumm Poccuinckon ®epepaumm Kaxx oMy rapaHTmpyetcs ceobola nMTepaTypHOro,
XYyZLOXECTBEHHOI0, HAY4YHOro, TEXHNYECKOro 1 APYrux BUAOB TBOPYECTBA; NHTENNEeKTYyalbHas
CoBCTBEHHOCTb OXPaHSAETCA 3aKOHOM (CTaTbs 44, 4acTb 1); KaXkabli UMeeT NpaBo Ha cBoboaHoe
NCMNOJIb30BaHMe CBOUX CMOCOBHOCTEN N MMYLLLECTBa A5 NpeanpPUHNUMATESIbCKON 1 MHON He 3amnpeLLeHHoN
3aKOHOM 3KOHOMUYECKON AeATeNbHOCTN (CTaTbs 34, 4acTb 1), B TOM 4ucie CBA3aHHOW C UCNOJSIb30BaHNEM
pe3ybTaTOB TBOPYECKOW OeATENbHOCTMW; Ha3BaHHbIE MpaBa HapAAy C APyrumun npaesamm n ceobomamm
4yesoBeKa W rpakhaHWHa NpuU3HalTCA U rapaHTupyloTcs B Poccunckon ®egepaumm corfacHo
obLwenpn3HaHHbLIM NPUHLMNAM 1 HOPMaM MeXAyHapoA4HOro rnpaea 1 B COOTBETCTBUN C KOHCTUTYLMEN
Poccunckon ®epepaumm (ctatba 17, 4acTb 1).

[apaHTUpys rocynapCTBEHHYIO, B TOM Yucie cyaebHyto, 3almuTy npas 1 cBoboA YenoBeKa U rpaxkaaHuHa,
KoHcTuTyuma Poccunckon ®efepaumm 3akpenaseT npyu 3TOM, YTO UX OCYLLECTBJIEHNE HE AO/KHO
HapyLaTb npaBa 1 cBoboAbl APYTrUX WL U 4TO NpaBa 1 cBo60AbI YeNoBEKa M rpaXkAaHnHa MOryT BbITb
OrpaHuYeHbl hegepanbHbIM 3aKOHOM TOJIbKO B TON Mepe, B KaKow 3TO He0bX0AMMO B LiesiaX 3alMThl OCHOB
KOHCTUTYLIMOHHOIO CTPOS, HPABCTBEHHOCTW, 340P0BbA, NMPaB U 3aKOHHbIX MHTEPECOB APYIUX Anl,
obecneyeHns 060poHbI CTpaHbl 1 6e3omacHOCTM rocyaapcTsa (cTaTbs 17, YacTb 3; cTaTbs 45, vyacTb 1;
CTaTbs 46, 4acTb 1; cTaTba 55, YacTb 3).

MpuBeneHHble NonoXXeHns KoHCTUTYyumm Poccunckon ®egepaunm COCTaBAAT OCHOBY NOJINTUKN
rocygapcTsa B 061acTy oXpaHbl UHTENNEKTYaNbHON COBCTBEHHOCTW, MPaBOBOE PEryIMpOBaHNE KOTOPOWA
HaxoauTCsa B BegeHumn Poccunckon ®epepaunn (ctatbs 71, nyHKT "0", KOHCTUTYUMK Poccuinckom
depepaumnn). B aTnx uenax Poccuiickas ®enepaumsa y4aCcTBYET Takxe B MEXAYHAPOOHbIX LOFr0OBOPaXx,
perynmpyoLwmnx COOTBETCTBYIOLMNE OTHOLWEHMS, - KOHBEHL MK, yyYpexaatoLlen BceMmpHyo opraHu3aunto
NHTeNNeKTya bHON COBCTBEHHOCTM (MognucaHa B CTokronbmMe 14 niong 1967 ropa), KOHBEHUMMN MO OXpaHe
npomblwaeHHon cobcTBeHHoCTM oT 20 mapTa 1883 roga, loroBope 0 NaTeHTHOM Koonepauun oT 19 noHa
1970 roga, MagpnaCcKoM COrfalleHnn 0 MeXXAyHapoaHOW perncTpaumm 3Hakos oT 14 anpens 1891 roaa,
[loroBope 0 3aKOHax Mo ToBapHbLIM 3HakaM OT 27 okTAbpsa 1994 rona, KoHBeHUMN 06 0XpaHe NHTepecoB
npousBoanTenen GoHOrpaMm 0T HE3AaKOHHOI0 BOCNPOM3BOACTBA MX hoHOrpamMm oT 29 okTabps 1971 roaa
n ap. Ha HeobxoanmMocTb 3hheKkTUBHLIX MexaHM3MoB, obecrneymBatowmx cobaogeHme npas
NHTENNeKTyanbHON COBCTBEHHOCTN, B TOM YMCe CPEACTB MPaBOBOM 3aLUNTbI, KOTOPbIE NPeACTaBASAT
coboii NpaBoOBYIO CaHKLMIO NS YAEP)KaHUS OT AaJbHEALWNX HAapYLLEHWUA, yKa3biBaeTca 1 B CornawieHnm no
TOProBbIM acneKkTaM NpaB MHTEeNSIEKTYalbHOW cobcTBeHHOCTM OT 15 anpens 1994 roga, y4aCTHUKOM
KoToporo sBaseTcs Poccminckasa denepaumns.

3. B cooTBeTCTBUM C pakaaHCKMM KogekcoM Poccuinckon ®enepauum npon3BefeHNsa HayKn, MMTepaTypsl
N NCKYCCTBa, (POHOrPaMMbl, TOBapHbIE 3HAKWN N 3HAKM 06CNYKXMBaHNS ABAAIOTCA pe3yabTaTamu
NHTENNEKTYaNbHON AeATENbHOCTU U MPUPABHEHHLIMU K HAM CPeACTBaMM MHAUBUAYaNN3aLNN
IOPUANYECKMX KL, TOBapOB, paboT, ycayr v NpeanpuaTuin, KOTOPLIM NpefoCTaBAseTCA NpaBoBas OXpaHa
(MHTennekTyanbHOW COBCTBEHHOCTLIO) (CTaTha 1225); Ha pe3ynbTaTbl UHTENNEKTYabHON AEATENbHOCTA U
NpuYpaBHEHHbIE K HAM CpeACTBa MHAUBMAYANMN3aUmMmn (pe3yibTaTbl MHTENNEKTYaNIbHON AeATeNbHOCTU U
cpencTBa MHAMBUAYAM3ALUN) MPU3HAOTCA MHTENNEKTYaIbHblE MpaBa, KOTOPbLIE BKOYAIOT
NCKJIIOYNTESIbHOE NPaBo, ABNSAOLLEECS NMYLLLECTBEHHbBIM NPaBOM, a B CyYanX, NpeayCMOTPEHHbIX AaHHbIM
KopekcoM, TakxXe JIMYyHble HEMMYLLLECTBEHHbIE NPaBa W UHble NpaBa (cTaTbs 1226).

paXkO4aHWH nnn rpruanyeckoe nmuo, obnagaowme NCKAYNTENbHBIM NPABOM Ha pe3ybTaT
NHTENNEeKTYaNbHON AeATENbHOCTY NAK Ha CPeACTBO MHAMBUAYanu3aunn (npasoobnanaTtesns), BNpase
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MCMO/b30BaTb TAaKOM pe3ysibTaT UK Takoe CPeACTBO N0 CBOEMY YCMOTPEHMIO JIOObIM HE MPOTUBOPEYaALLUM
3aKOHY €nocoboM; ncnonb3oBaHUe pesynbTaTa UHTENNEKTYaNbHON AeATENbHOCTY AN CPeAcTBa
WHAMBMAYaAN3aLMmK, eCan Takoe NCMosb30BaHMe ocylecTsaseTcsa 6e3 cornacmua npasoobnagartens,
ABNAETCA HE3aKOHHbIM W BJIeYeT OTBETCTBEHHOCTb, YCTAaHOBNEHHYIO 3aKOHOM, 3@ UCKJII0YEHWEM CIlyYaEes,
KOra UCnonb30BaHMe pesy/bTaTa MHTENNEeKTYyanbHOW AeATeNbHOCTU UK CPeACTBa MHAMBMAYaNn3aLmm
JiMuammn uHbIMK, Yem npasoobnagaTens, 6e3 ero cornacusa AonyckaeTcs 3aKoHOM (MyHKT 1 ctatbun 1229 K
Poccuiickon ®epeparmm).

3.1. B cooTBeTCTBMM C NyHKTOM 1 cTaTbn 1250 'K Poccninckon degepaunmm NHTENNEKTYasIbHbIE NMpaBa
3aLUMLLA0TCA - C Y4€TOM CYLLEeCTBa HapyLEHHOr0 NpaBa 1 NOCNeACTBUI HapyLWeHMs 3TOro npasa - 06LwmmMm
cnocobamu, NnpeflyCMOTPEHHbIMU AaHHbIM KOLEeKCOM, NepevyeHb KOTOPbIX, KaK cliefyeT U3 ero ctaTbm 12,
He ABMSETCS UCHEPMbIBAIOLWMM: COracHo ab3auy YeTbipHaALaTOMy AaHHOW CTaTby 3alMTa FpaXkAaHCKNX
npaB MOXXET OCYLLECTBAATHLCA U UHbIMK cnocobamu, NpeayCMOTPEHHbLIMY 3aKOHOM.

Ncxons n3 npeanucanui ctaten 17 (4actb 3), 19 (yactb 1), 45 n 46 (4acTb 1) KoHCTUTYLUmn Poccuinckom
®epepaunm MpaxxaaHCKNA Kofekc Poccunckon ®epepaunn B Lensx obecneyeHns BOCCTaHOBIEHNS
HapyLUEHHbIX MpaB, UX CyaebHOM 3awmThbl KakK 04HOI0 M3 OCHOBHbIX Havan rpaXKa4aHCKoro
3aKoHoAaTenbCTBa (MyHKT 1 cTaTbM 1) 3akpennseT B KayecTse 06Llero NpuHUMNa NpaBusio 0 BO3MELLEHNN
ybbITKOB (peanbHoro yuepba v ynyLweHHON Bbirofbl), MPUYUHEHHBIX JIULLY, MPaBO KOTOPOro HapyLUeHo, B
NoJHOM 06BbEeMe NULOM, UX NPUYNHMBLWINM (CTaTbs 15). Pa3mMep noanexxalumx Bo3MeLeHNIO yObITKOB
L,0/KeH BbITb YCTAaHOBMIEH C Pa3yMHON CTEMEHbI0 LOCTOBEPHOCTU C y4eTOM BCeX 0BCTOATENLCTB fena,
NCxXoas U3 NPUHLMIMOB CrpaBenJJiMBOCTM U COPa3MepHOCTN OTBETCTBEHHOCTU AOMYLLEHHOMY HapyLUEHWUIO;
npw 3TOM, MO CMbICAY NyHKTa 1 cTaTbmn 15 FK Poccuinckon ®epepaumm, B yooBneTsopeHun TpeboaHns o
BO3MeLLeHUN YObITKOB He MOXeT BbITb 0TKa3aHo TOJIbKO Ha TOM OCHOBaHWW, YTO UX TOYHbLIN pa3Mep
YCTaHOBUTb HEBO3MOXHO (MYyHKT 12 nocTtaHoBneHus MneHyma BepxosHoro Cyana Poccuinckon ®egepauunm
oT 23 utoHa 2015 roga Ne 25 "O npuMeHeHUn CyAaMun HEKOTOPbIX NMOA0XKEHUIA pa3dena | YacTu nepsow
pakgaHCKoro Kkogekca Poccuinckon ®epepaummn').

B cuny 3Ha4MTENbHON CNeundukn 06bEeKTOB MHTENNIEKTYanbHOW COBCTBEHHOCTH, 0BYCNIOBNEHHON KX
HeMaTepuasbHON Npupoaon, npasoobnagatenn orpaHMYeHbl Kak B BO3MOXXHOCTU KOHTPOANPOBATb
cobnofeHne npuHaanexxallnx UM NCKIIIYMTENbHLIX NPaB Ha pe3y/bTaTbl UHTENNEKTYabHON
LeATeNIbHOCTM U CPeLCcTBa UHAMBUAYANN3ALUN TPETbUMU JIMLAMUN N BbISBAATbL LOMNYLLEHHbIE HapyLUeHuns,
TaK 1 B BO3MOXHOCTW YCTAHOBUTb TOYHYIO UK MO KpanHen Mepe NpubanM3nTeNbHY0 BEANYUHY
MOHECEHHbIX UMK YBbITKOB (0COBEHHO B BUAE YNYLLEHHON BbIFOAbI), B TOM YUC/1e eC/iM NpaBOHapyLLUeHne
COBEpPLUEHO B Chepe NpeanpmHMMaTEeNbCKON AeATeNbHOCTH.

C y4yeToM yKa3zaHHoW crneumndukn, npeaonpenensowen HeobxoaumMoCcTb YCTaHOBIEHMSA CNeUnanbHbIX
€nocoboB 3aLnMThl HAPYLLEHHbIX UCKIIOYUTENbHBIX NPaB Ha 06beKTbl UHTENNEKTYalbHON COBCTBEHHOCTH,
MpaxoaHCckuin kogekc Poccuiickon Peagepaunn NpenocTassseT npaBoobiagaTento NpaBo B Cayyaskx,
NpeayCMOTPEHHbIX AaHHbIM KOLEeKCOM A5 OTAeSbHbIX BUAOB pPe3yNbTaTOB UHTENNEKTYalbHON
AEATENbHOCTW WA CPeACTB MHAMBMAYaM3aLmMm, TpeboBaTb OT HAPYLINTENA BMECTO BO3MELLEHNS YObITKOB
BbINAAThl COOTBETCTBYIOLLEN KOMMEHCaLMM 1 0CBOBOXKAaeT ero oT AOKa3blBaHUA B CyAe pa3mepa
NPVYNHEHHBIX YObITKOB. PasmMep KOMMNeHCaL MK, KOTOpas NOAJEXUT B3bICKaHWIO MPX AOKA3aHHOCTU (haKTa
HapyLlleHns, Kak cnefyeT U3 nyHKTa 3 ctatbmn 1252 TK Poccuinckon Gefepauun, onpeaenseTcs CyaoM B
npegenax, yCTaHOBAEHHbIX AaHHbIM Kogekcom (B ToM Yucne ctatbamm 1301, 1311 n 1515), B 3aBUCUMOCTH
OT XapakKTepa HapyLeHNs N UHbIX 0BCTOATENLCTB Aena C y4eToM TpeboBaHUA pa3yMHOCTY U
CNpaBeaNBOCTU; €C/IN XXe OAHUM AeNCTBMEM HapyLUEeHbI NPaBa Ha HECKO/IbKO pe3y/ibTaToB
NHTENNEeKTYaNnbHON AeATeNbHOCTY WK CPeACcTB UHAMBUAYAAN3ALMN, pa3Mep KOMMNEHCaLUn onpenenseTcs
CYOOM 3a KaXK[bll HeNpaBoOMepPHO NCMOJIb3yeMblil pe3ySibTaT UHTEIeKTYalbHON AeATeIbHOCTU UK
CpencTBO MHAWBUAYAIM3ALUN.

TeM caMbIM NpuBeLEHHOE MPaBOBOe PerynpoBaHmne No3BoJISET B3bICKMBATh B NOJb3Y AULa, Ybe
NCKNOYNTENBHOE NPABO Ha 06BbEKT NHTEeNeKTYyalbHON COBCTBEHHOCTM BbII0 HapyLLIEHO, KOMMEHCALNIO B
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pa3Mepe, KOTOPbIA MOXXET 1 NPEeBbIWAaTb pa3Mep hakTUYeCKN NMPUYNHEHHbIX eMy yObITKOB. JonyuieHne
3aKOHOM TaKOW BO3MOXXHOCTM - TeM 6osiee NpuHMMas BO BHUMaHWNE 3aTPYAHUTENLHOCTL OnpeaesieHns
pa3Mepa yYObITKOB B KaXX40M KOHKPETHOM Cjly4ae npaBoHapyLUEHWS - HENb3S NPU3HATbL MeEpPOoN,
HEeCOBMECTUMOWN C OCHOBHbLIMW Ha4yasamMu rpaXKJaHCKOro 3aKOHO4aTeNbCTBa, HE UCKJTI0YaloLLEero, B
4aCTHOCTW, NpY ONpeLesieHNn OTBETCTBEHHOCTU 3a HapyLLleHne 0643aTeNbCTB B3biCKaHUe C fO/KHMKA
ybbITKOB B MOJIHON CyMMe CBepX HeycTonkn (NyHKT 1 ctaTbu 394 K Poccuiickon ®degepaunmn) u
npeaycMaTpMBALOLLEro B Ka4eCTBE OAHOM0 U3 CNOCOH0B 3alLMThbl HAPYLUEHHbIX FPaXXAaHCKUX NpaBs, MOMUMO
BO3MeLleHNs YObITKOB, BO3MOXXHOCTb YCTAHOBIEHNSA 3aKOHOM 1AW AOroBOPOM 0643aHHOCTY MPUYNHUTENA
BpeZa BbiMJaTUTb NOTEPMEBLUNM KOMMEHCALMNIO CBEPX BO3MeLLeHMa Bpeda (NyHKT 1 ctaTem 1064 TK
Poccuiickon ®epeparmm).

BBOAA WTPaHYIO NO CBOEN NpUpoLe 0TBETCTBEHHOCTb 3@ HapyLUeHWe npaB Ha pe3y/ibTaTbl
NHTeNNeKTyasbHON AeSTEeNbHOCTU U CPeACTBa MHAMBMAYaNu3aLmm, heaepasbHblil 3aKOHoLaTelb He
TO/bKO Y4YNTbIBaJ 0O BEKTUNBHLIE TPYAHOCTW B OLIEHKE NMPUYNHEHHBLIX NpaBoobnafaTento yobITKOB, HO 1
PYKOBOACTBOBaNCA HEOOXOAMMOCTbIO - B KOHTEKCTE NPaBOBOW MONTUKU FOCYAapCTBa MO OXpaHe
NHTENNeKTyanbHON COBCTBEHHOCTY - 06LLE NMPeBEHLMN COOTBETCTBYIOLLMX NPaBoHapyLleHnin. Hapaay ¢
Mepammn ny6anYHO-NPaBOBON OTBETCTBEHHOCTU, MPEAYCMOTPEHHBLIMU YFOJI0BHLIM 3aKOHOA4ATENLCTBOM U
3aKOHO4ATeNbCTBOM 06 alMUHUCTPATUBHBIX NPaBOHaPYLUEHUSX, NPeLoCTaBAeHMe YaCTHbIM NULaM -
npaBoobiafgaTensaM BO3MOXKHOCTU TpeboBaTb B3bICKaHWA C MPaBOHAPYLWNTENER KOMMNEHCAL MM 3a
He3aKOHHOE UCMOAb30BaHNE UCKIYNTENbHbBIX NPaB Ha 00bEKTbLI MHTENNEKTYanbHON COBCTBEHHOCTH,
pa3Mep KOTOPOM MOXXeT MpeBbILLaTb Pa3Mep NOHECEHHbIX UMK YObITKOB, UMeEeT Le/blo peannsaumnto
npegnucaHni ctatbh 44 (4acTb 1) KOHCTUTYUMK Poccuinckon ®egepaunm 1 BeINOAHEHNE POCCUNCKON
depepaumen NPUHATLIX Ha ceba MexxayHapoaHbIX 0693aTeNbCTB.

3.2. B uckntoveHune n3 obuiero npasuna, CoraacHoO KOTOPOMY NpeayCcMOTPeHHble 'pa)kAaHCKUM KOLEKCOM
Poccuiickon ®epepalimm Mepbl OTBETCTBEHHOCTU 3@ HapyLLEHUe MHTeNNIeKTYyabHbIX MpaB NoanexaT
NPVMEHEHUNIO MPW HAIMYUN BUHBI HAPYLINTENSA, Mepbl OTBETCTBEHHOCTM 3a HapyLleHNe UHTeIeKTYyalbHbIX
npas, LOMYLLEHHOEe MPX OCYLLEeCTBIEHUN NPeAnpUHMMATENbCKON AeATelbHOCTU, NpefyCcMOTPEeHHbIe
NYHKTOM 3 cTaTbk 1252 gaHHoro Kogekca n, COOTBETCTBEHHO, ero ctateamMun 1301 n 1311, a Takxe
NyHKTOM 4 cTaTbn 1515, nognexxat NpUMeHeHM0 He3aBUCUMO OT BMHbI HAPYLUUTENS, €C/IN TOJIbKO OH He
LOKaXeT, YTO HapyLleHne NPon30LLI0 BCAeACTBME HENPEOAOIMMON CUJlbI, T.€. YPe3BblHaNHbIX 1
HenpeaoTBPaATUMbIX NPU AaHHbLIX YCI0BUSAX 06CTOATENbCTB (MYHKT 3 cTaTby 1250 MK Poccuinckon
depnepaumn).

Takomn Nogxon, NCnosb3yembin hegepanbHbiM 3aKOHOAATENEM U NPU PErYSIMPOBAHUN OTBETCTBEHHOCTM 3a
HencnoJsiHeHne 0653aTenbCTB, CBA3aHHbIX C OCYLLECTBAEHNEM NPeANPUHUMATENIbCKON AeATENbHOCTH
(nyHKT 3 cTaTby 401 'K Poccuinckon ®epepaLnm), cornacyeTcs € NOHATMEM NPeanpUHUMATEIbCKOW
AEeATEIbHOCTM KaK CaMOCTOATE/IbHOW, OCYLLECTBISEMON Ha CBOMN PUCK LEATE/IbHOCTMW, HanpaB/ieHHON Ha
cucTeMaTuyeckoe nosiydeHme npubbiin 0T N0Mb30BaHUSA UMYLLLECTBOM, MPOAAXKM TOBAPOB, BbIMNOJHEHNS
paboT MK oKaszaHUs yCNIyr AnMLamMm, 3aperncTpupoBaHHbLIMK B 3TOM KayeCTBe B YCTaHOB/IEHHOM 3aKOHOM
nopsagke (NyHKT 1 cTtaTbu 2 K Poccninckon @epepaunn). NMpu 3TOM K anuam, oCyLLeCTBASIOWNM
npeanpuHUMaTENbCKYI0 AEATENIbHOCTb, CBA3AHHYIO C NCMONb30BaHNEM Pe3y/bTaTOB UHTENNEKTYaNbHON
LeATeNbHOCTU N CPeLACTB MHAMBUAYaNM3aLUN, NpaBa Ha KOTOPbIe UM He NpUHaANexXaT, NpeabaBAlTCS
NoBbILLEHHbIe TpeboBaHNS, HEBLIMOJIHEHNE KOTOPbLIX pacCMaTPMBAETCS Kak BUHOBHOE noBeaeHve. B
4yacTHOCTWY, MpaBuna Npoaakn oTAENbHbIX BUAOB TOBAapPOB (YTBEPXXAEHbI NOCTaHOBeHMeM paBuTebCTBa
Poccuiickon ®epepaumm ot 19 sHeapa 1998 roga Ne 55) 06a3b1BaloT NnpofasLia NpefoCcTaBUTh NOKyNaTenio
3K3eMMNAAPOB ayaAN0OBMN3yaSbHbIX MPOU3BEAEHN, (hOHOrpamMM cBefeHuns 06 obnagatene aBTOPCKOro npasa
1 (MNK) CMEeXXHbIX NPaB Ha ayAnoBM3yasibHOe Npon3seneHne, hoHorpammy. COOTBETCTBEHHO, ULLO,
ocyLlecTBAOLWee NpeanpuHUMaTeSbCKYO AeaTe/IbHOCTb M0 NpoAaXke TOBAapOB, B KOTOPbIX COAEepP)KaTCs
00BEKTHI MHTENNEKTYalbHON COBCTBEHHOCTM, - C TEM YTOOLI YA0CTOBEPUTLCA B OTCYTCTBUAM HapyLUeHNs
npaB TPeTbUX NUL, Ha 3TN 0OBEKThI - LO/KHO NOAYYUTb HEOOXOAUMYIO MH(HOPMALLMIO OT CBOUX
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KOHTpPareHTOoB.

Mpy 3TOM HET OCHOBaHWI nonaraTb, 4To cTaTbsiMn 1301, 1311 1 nyHKTOM 4 cTaTby 1515 K Poccumnckon
depnepaumm, paBHO Kak U OPYruMu, CBA3aHHbIMU C HAMW HOPMaMU FPa)kK4aHCKOro 3aKoHoLaTeIbCTBa He
YYMTbIBAETCS MPUHLMIM COPa3MEPHOCTN OTBETCTBEHHOCTW COBEPLUEHHOMY MpPaBOHapyLLUEeHW0: ab3al, BTOpoW
nyHKkTa 3 ctatbmn 1252 MK Poccuinckon Gegepauun oba3biBaeT Cyn ONpenenaTb pa3Mep nogiexallen
B3bICKaHMIO KOMMEHCaLU MM 3a HapyLleHne COOTBETCTBYIOLUX UHTENNEKTYallbHbIX NpaB B Npenenax,
YCTaHOBJ/IEHHbIX AaHHbIM KOAEKCOM, B 3aBMCMMOCTM OT XapakKTepa HapyLeHns N NHbiX 06CTOATENLCTB Aena
C yyeToMm TpeboBaHM pa3yMHOCTU 1 CPaBeSIMBOCTU. TeM CaMbIM Cyf, C/leays OaHHOMY YKa3aHUIo 1
ncxoasa 13 obLLMX Havas rpaXkAaHCKOro 3aKOHOAATeIbCTBA, HE INLEH BO3MOXXHOCTU NPUHSTL BO
BH/MaHVe MaTepuasibHOe MoNoXKeHNe 0TBETYMKA - UHOUBUAYAJIbHOIO NpeanpuHumMaTens, GakT
COBEPLUEHNS UM MPaBOHAPYLIEHNS BNEPBbIE, CTENEHb PAa3yMHOCTU U fO0OPOCOBECTHOCTM, NPOSBIEHHbLIE UM
npv COBEpPLUEHNN AENCTBUS, KBaANPULIMPYEMOrO Kak NpaBoHapyLleHne, 1 gpyrue obcToaTeNnbLCTBa,
HanpuMMep Hanu4yne y Hero HecoBepLUeHHONEeTHUX AeTeln. [JaHHbIN BbiBOA COOTHOCMTCS C HEOAHOKPATHO
BblpaKeHHOM KOHCTUTYUMOHHbIM CyoM Poccunckon ®enepauny npasoBon No3mumen, B CMaYy KOTOPOR
cyabl Npu paccMmoTpeHunn gen obs3aHbl nccaenoBaTh NO CyLWeCTBY akTu4eckmne obCcToaTensCTBa 1 He
BMpaBe OrpaHN4YMBaTbCA YCTaHOBAEHNEM (DOPMasIbHLIX YCOBUN NMPUMEHEHUSA HOPMbI, NMOCKOJIbKY MHOE
npvBoauno 6bl K TOMY, 4TO NPaBo Ha CyaebHyto 3alMTy OKa3biBanoCh Obl yLIEeMIEHHbIM (MOCTAaHOBAEHNS OT
6 utoHs 1995 roga Ne 7-M, o1 13 ntoHsa 1996 roga Ne 14-M, oT 27 okTabpsa 2015 ropa Ne 28-MM n ap.).

Kpome Toro, MpakgaHckuin kogekc Poccuinckon ®epepaumm, Kak cienyeT 13 ab3aua TpeTbero nyHkTa 3
ero ctaTbk 1252, gonyckaeT - Npu Haan4Mn onpeaesieHHbIX YCA0BMIA 1 C yYeTOM XapaKTepa 1 NocaeacTBui
HapyLeHNs - BO3MOXHOCTb CHVXXEHUSA pa3Mepa KOMMEeHCaUnUnM HUXe npefena, yCTaHOBJIEHHOM0
nognyHkTom 1 ctatbmn 1301, nognyHkTom 1 cTtaten 1311 v noanyHkToM 1 nyHKTa 4 cTtaTbu 1515 naHHoro
Kopaekca, Ho He bonee 4eM [0 NATUAECATM NPOLEHTOB CYMMbl MUHUMAJIbHBIX Pa3MepPOB BCEX KOMMEHCALMM
3a JONYLLEHHbIe HapyLUeHNS.

3.3. Takum obpa3zom, nonoxeHmsa nognyHkTa 1 ctaten 1301, nognyHkTa 1 ctaTbn 1311 1 noanyHKTa 1
nyHkTa 4 ctaTtby 1515 'K Poccuninckon denepaumm, Kak npegycmMaTpuBalolwme B Ka4ecTse crneLmasibHoro
cnocoba 3alnTbl MCKIOYUTENBbHBIX MPaB Ha 06bEeKTbl MHTENNEKTYalbHOM COOCTBEHHOCTM NpeaocTaBaeHne
npaBoobnagaTento BOSMOXHOCTM B COOTBETCTBMM C NMYHKTOM 3 cTaTbh 1252 paHHoro Kogekca TpeboBaTb
no CBoeMy BbibOpy OT HapyLMTeNs BMECTO BO3MeLLeHNS YObITKOB BbiNaaThl COOTBETCTBYIOLLEN
KOMMNeHcaLun B C/ly4ae HapyLleHns NpaB Ha HECKONbKO Pe3ybTaToB UHTENNEeKTYaNbHON AeATebHOCTH
NN CpencTs UHOMBUAYANN3ALUN B pe3y/ibTaTe COBEPLUEHMS UHANBMAYANbHLIM NpeanpuHUMaTeneM npu
OCYLLEeCTBJEHUN UM NPEeANPUHUMATENbCKON AeATEIbHOCTN O4HOr0 MPOTMBOMNPABHOIO AENCTBUS, He
npoTmeopeyaT KoHCTuTyuumn Poccunckon ®epepaumu.

4. MyHKT 3 cTaTbk 1252 'K Poccuinckon Pepepaunv BO B3aMOCBSA3M C APYTrMMUW NOJIOXKEHNAMMN AAHHOIO
Kopekca, Bkatodasa ero ctaton 1301, 1311 n 1515, 3akpennseT B 4MC/ie NpoYvero rnpasunsa, KOTOPbIMU
LOJDKEH PyKOBOACTBOBATLCS CYA MPU ONpefesieHnn pa3mepa KOMNeHcaumm B ciyyae, eciv O4HUM
LEeNCTBUEM HapyLUEeHbl MPaBa Ha HECKOIbKO Pe3yJ/ibTaTOB UHTEIEKTYanbHON AeATENIbHOCTU UK CPeacTB
WHAVBMAYaANU3aLMN: B TaKUX ClyYasax pa3Mep KOMNeHcauum onpenensetcs CyaoMm - B npegenax,
YCTAHOBJ/IEHHbIX AaHHbIM KOLEKCOM, B 3aBMCMMOCTM OT XapakTepa HapyLeHns 1 nHbix 06CToATEeNbCTB Aena
C yyeToM TpeboBaHWI pa3yMHOCTMN U CNPaBEOSIMBOCTU - 3a KaXX bl HEMPABOMEPHO NCMOb3YEMbIiA
pe3ynbTaT MHTENNEKTYasIbHOM AeATeNbHOCTN UaN CPenCcTBO UHAMBUAYANN3ALNN; €CNN Xe NpaBa Ha
COOTBETCTBYIOLLME pe3ysibTaTbl UK CPeaAcTBa MHONBUAYAU3aLUN NPUHALJIEXAT OGHOMY
npasoobnagatento, 06N pa3Mep KOMMNEHCALMN MOXET BblTb CHUXEH CYyAOM HUXE NpeLesos,
YCTaHOBJIEHHbIX OAaHHbLIM KOLEKCOM.

MockonbKy, Kak cneayeT n3 ab3ala TpeTbero NyHkTa 3 ctaTbk 1252 'K Poccuiickon denepaunmn, obLimin
pasMep KOMMeHcauum npy 3ToM BCE PaBHO HE LOJDKEH COCTaBJIATb MeHee NATULECATH MPOLEHTOB CYMMb
MWUHMMasbHbIX Pa3MepoB BCEX KOMMEHCALNA 3a AONYLEHHble HapyLUeHNs, He NCKYalTCs CMTyauum, npu
KOTOpPbIX onpenesisieMas Ha OCHOBaHMMW YKa3aHHbIX HOpM ["paXkAaHCKOro kogekca Poccuinckon depepaummn
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Mepa OTBETCTBEHHOCTY 3@ OAHOKPATHOE HapyLUEeHNEe NCKNIOYNTENbHbIX NPaB Ha HECKObKO pe3y/ibTaToB
NHTeNNEKTYalbHON AEeATENbHOCTU UK CPEACTB UHAMBUAYANN3ALMNM - OaXKE NPUHMMas BO BHUMaHME ero
XapakTep 1 NOCNeLCTBMA, @ TakxKe Apyrue obcToaTenbCTBa Ae/a - MOXKET 0Ka3aTbCA Ype3MepHOU, He
oTBevatoLen TpeboBaHUAM pa3yMHOCTM 1 CNPaBeaANBOCTW. [pnyem, ecnm NnpuMeHeHne nogobHon
CaHKLMW K HApYLLMTENIO0 - IOPUANYECKOMY ULy 06bIYHO HE MPUBOANUT K HEMPOMOPLMOHAIbHOMY
BTOPXXEHUIO B UMYLLLECTBEHHYIO Chepy ero y4aCTHUKOB - (PU3NYECKNX NNL, TO B OTHOLLEHUN
NHAMBMAYANbHOrO NpeanpuHUMaTens OHO He UCKII0YaeT BO3JI0OXKEHMNE Ha HAPYLUNTENS CTO/b CePbEe3HbIX
NMYLLLEeCTBEHHbIX 0083aTENbCTB, YTO UX NCMONHEHNE, B CBOKD 04epelb, MOXXET He TO/IbKO MOCTaBUTb MOA
COMHEHWE NPOAOIHKEHNE UM NPEeANPUHUMATENLCKON AEATENBHOCTM (4TO camMo no cebe MOXHO
paccMaTpuBaTb KakK KOHCTUTYLMOHHO JONYCTUMOE CleCTBUE COBEPLUEHHOr0 NpaBoHapyLleHuns), HO 1
KpalHe HeraTMBHO OTPA3UTLCA Ha ero XU3HEHHON cuTyauun. Mpu 3TOM - Y4UTbIBAs, 4YTO B CUSY CTaTbn 24
'K Poccuinckon deaepauum rpakaaHuH oTBeYaeT no cBoum obsa3aTensCcTBaM BCEM NPUHAANEXALLNM eMy
NUMYLLECTBOM, 33 UCKJIIOYEHNEM UMYLLLECTBA, Ha KOTOPOE B COOTBETCTBUM C 3aKOHOM HE MOXeT bbiTb
obpalLeHo B3biCKaHWE, - NOCNEACTBUA NPUMEHEHUS AaHHOW CaHKLMN COXPaHAITCA AN HapyLUNTENS faxe
nocsie NpekpaLeHns um npeanpuHUMaTeNbCKON 4eaTeNbHOCTH.

Mexay TeM, Kak HEO4HOKPATHO oTMeYas KOHCTUTYLMOHHbIN Cyh Poccuninckon denepaunn, BBOAUMbIE
thenepanbHbIM 3aKOHOA4ATENEM OFPaHUYEHUS O0JHXKHbI 0becneynBaTb LOCTUXKEHNE KOHCTUTYLIMOHHO
3HaYMMbIX Lieneln 1 He BbITb Ype3MepPHbIMMW; MPUHLIAM COPA3MEPHOCTM (MPOMOPLIMOHAIbHOCTUN) CaHKL MK
COBEPLUEHHOMY MPaBOHAPYLLEHWNIO, OTHOCALLMIACA K YnCy 06LLenprM3HaHHbIX MPUHLMMOB NMpaBa, Halleawunx
oTpaxeHue B KoHCTuTyumm Poccuinckon ®egepauunm, npeanosaraet auphepeHumnanno 0TBETCTBEHHOCTY
B 3aBUCMMOCTW OT TAXKECTU COLEAHHOr0, pa3Mepa 1 XxapakTepa NPUYMHEHHOr O yulepba, y4yeT cTeneHu
BMHbI MPABOHAPYLUNTENSA U MHBIX CYLLECTBEHHbIX 06CTOATENLCTB, 06YCNOBANBAIOLWMX NHANBMAYAAN3aLMIO
npv NPUMEHEHNN B3blCKaHMWS.

/13 nprBeaeHHON NpaBoBOM NO3NLUN CledyeT, YTO €CIN UCMOJIb30BaHMe NHOANBMAYAbHbIM
npeanpvHUMaTeneM npu ocyLLeCcTBAEHUN NPeanpUHMMATENbCKON AeATeNbHOCTU pe3yibTaToB
NHTeNNEKTYalbHON AeATENbHOCTU UK CPeACTB UHAMBUAYAAN3ALMKM, NMPaBa Ha KOTOpbLIE NPUHAAexaT
APYTVM JiMLaM, B HapyLUEeHWe 3TUX npaB HOCUT 04eBUAHO rpybbin xapakTep Mbo pa3mep nognexallen
BbINJaTe KOMMEHCAUWN, UCYNCIIEHHOW MO YCTaHOBJIEHHbLIM MpaBuiaM, CONOCTaBUM C pa3MepoM
NPVYNHEHHBIX NpaBoobnafaTento yObITKOB, TO TAXECTb NOCNEACTBUN NPUMEHEHNS LaHHON Mepbl
OTBETCTBEHHOCTW, KakK 00yC/IOBNEHHAN LEeNAMU OXPaHbl UHTENNEKTYaNbHOM COBCTBEHHOCTH, LO/MKHA
npe3oMUPOBaTLCA COPa3MEPHON COAEAHHOMY N HE MOXXET BJ€Yb HEraTUBHYIO KOHCTUTYLIMOHHYIO OLIEHKY.
BmecTe C TeM HENb34 NCKOYaTb, YTO NPU HEKOTOPbIX 06CTOATENLCTBAX Pa3Mep OTBETCTBEHHOCTU, K
KOTOPOW NMPUBJIEKAETCA HapPYLUUTENb NPaB Ha 06bEKThl MHTEIEKTYalbHON COBCTBEHHOCTH, B
COMOCTaBJ/IEHNM C COBEPLUEHHBLIM UM OESHNEM MOXKET MPEBbLICUTL AONYCTUMBIN C TOYKWN 3PEHUS MPUHLMMOB
paBeHCTBa 1 CNpaBeaMBOCTY Npenen n TeM CaMbiM NPUBECTU K HapyLleHuto ctaTen 17 (YacTb 3), 19
(4actn 1 n 2) n 55 (4acTb 3) KoHcTUTYUMn Poccunckon ®efepaunv, a B KOHEYHOM CHETE - K HAapYLLEHMIO ee
CTaTbW 21, rapaHTUpyOLLen 0XpaHy rocyapCTBOM AOCTOMHCTBA JIMYHOCTU U He JOMYyCKaloWwen HakasaHui,
YH/XKAOLWKNX YesioBevyeckoe JOCTOUHCTBO.

4.1. B MNoctaHoBneHun ot 17 aHBaps 2013 roga Ne 1-N KoHcTuTyumoHHbI Cy g Poccninckon Gegepauun,
onMpascCb Ha paHee Bblpa)eHHble UM NpaBoBble No3MLMK (NocTaHoBeHUs oT 12 maa 1998 roga Ne 14-11, oT
14 masa 1999 roga Ne 8-, o1 15 nions 1999 roga Ne 11-M, oT 27 mas 2003 roga Ne 9-M1, oT 18 niona 2003
rofa Ne 14-M1, ot 30 okTa6ps 2003 roga Ne 15-1, ot 14 Hos6psi 2005 roga Ne 10-M, oT 24 nioHa 2009 roga Ne
11-M v oT 28 aHBapsa 2010 roga Ne 2-M1), npuwen K cneayoWwnM BbIBOAAM:

npaBOBOE peryanpoBaHne 0TBETCTBEHHOCTM 3a KOHKPETHbIE BMAbl MPaBOHapYyLUEHWI, Kak ciegyeT us
KoHCcTuTyumm Poccuinckon ®epepaumm, ee ctaten 71 (NyHkTol "B", "0"), 72 (NYHKT "K" YacTn 1) n 76 (4acTu
1 1 2), BO3/10)KEHO Ha 3aKOHOLATENS, KOTOPbIV B Mpefenax CBOMX MPaBOTBOPYECKMX NOSHOMOYMUIA BrpaBe
BBOOMTb N U3MEHATb MEPLI OTBETCTBEHHOCTU, B TOM YMUC/E UX BUA U pa3mep, byayyn BMecTe C TeM CBA3aH
npeanuncaHmamm ctaTbmh 55 (4acTb 3) KoHCTUTYuum Poccuinckon ®epepaumm, KOTOpbie BO B3aMOCBS3M C ee

CkavaHo Ha canTe «3akoHbl PO» — https://actrf.ru Crp.8m3 1l



cTaTbsiMu 8, 17, 19, 34 1 35 npuMeHNTENbHO K NpaBy COBCTBEHHOCTY PU3NYECKNX U IOPUANYECKNX NNLL,
cB060O1E SKOHOMMNYECKON AeATEeNbHOCTU AOMYCKAT BO3MOXHOCTb UX OrpaHnYeHnin heaepabHbiM
3aKOHOM, eC/in Takune orpaHnyeHns 6asmpytoTca Ha obLmMx NpuHUMNax npasa, oTee4valoT TpeboBaHMAM
paBEHCTBa U CNpPaBeaNBOCTH, SBAATCSA afleKBaTHbIMU, COPa3MEPHBLIMUA KOHCTUTYLMOHHO 3HAYMMbIM
LEeNsM N LEHHOCTAM M HEOBXOAMMbI ON5 UX 3aLLUWThI; UMes CBOMM NpefHa3HavYeHneM BOCNPenATCTBOBaHME
3710ynoTpebaeHnio NpaBoM, TaKoe NPaBOBOE PEryNPOBAHNE He LO/KHO NOCAraTb Ha CaMO CYLLECTBO TOr0
WKW MHOMO NpaBa v NPUBOANTL K YyTpaTe ero peanbHOro cofep)aHus;

KOHCTUTYLMOHHbIMK TpeboBaHMAMY CNPaBeaIMBOCTY 1 COPAa3MEPHOCTY NpeaonpenenseTcs
anddepeHumauma nyban4yHo-npaBoBOM OTBETCTBEHHOCTM B 3aBUCMMOCTM OT TSAXKECTM COAESHHOrO,
pa3Mepa 1 xapakTepa npumynHeHHoro yuepba, cTeneHy BUHbI NPAaBOHAPYLUNTENS U UHbIX CYLLLECTBEHHbIX
0bcTosATeNnsCTB, 006YCNOBANBAOLLNX NHANBUAYANN3ALNIO NPU MPUMEHEHNMN TEX N UHBIX Mep
rocyapCTBEHHOr0 NPUHYXAEHUS; COOTBETCTBEHHO, YT OJIOBHO-NPaBOBbIE Y aAMUHNCTPATUBHO-NPaBOBLIE
CaHKLWW, yCTaHaBAMBaeMbIE B LieSAX 3aMThl KOHCTUTYLMOHHO 3HA4YMMbIX LEHHOCTEN, LOMKHbI
onpenenaTbCa ucxoasa ns TpeboBaHns agekBaTHOCTY MOPOXKAAEMbIX UMW NOC/IEACTBUIA (B TOM Yucne ons
JIMLa, B OTHOLLEHUN KOTOPOro OHM NPUMEHAIOTCS) TOMY Bpeay, KOTOPbIN NMPUYNHEH B pe3yfbTaTe
NPOTMBOMPABHOI0 AesAHUs, C TeM 4YTObbl 06ecneynBanmCb COpa3MEPHOCTb MEP YroJIOBHOMO 1
aAMUHUCTPATMBHOIO Haka3aHNs COBEPLUEHHOMY MPaBOHAPYLUIEHUNIO, @ Takxe banaHC OCHOBHbIX MNpaB
NHAMBMAA 1 06LLEero MHTepeca, COCTOALWErO B 3aLUMTE IMYHOCTHK, 0OLLeCTBa M rocyhapcTBa OT
NPOTMBOMPaBHbLIX NOCAraTeNIbCTB.

MNpuBeaeHHbIE NPaBOBbIE NO3ULUK, CHOPMYANPOBaHHbIE KOHCTUTYUMOHHBIM CyaoM Poccuinckom
depepaunmn B OTHOLIEHNMN NYBANYHO-NIPABOBON OTBETCTBEHHOCTW, MPUMEHNMbI U K PEFYINPOBAHMIO
rpakA4aHCKO-NpPaBoOBOMN OTBETCTBEHHOCTUN B TON Mepe, B KaKOW yCTaHaB/MBAaEMbIe 3aKOHOAATEIEM
LWITpadhHbIE MO CBOEMY XapaKTepy CaHKL MU BbINOJIHAT U Ny6ANYHYIO DYHKLIO NPEBEHLNN.

4.2. B3bICKaHMe npefycMoTpeHHon noanyHkToM 1 ctatemn 1301, nognyHkToM 1 ctaTby 1311 1 nognyHKTOM
1 nyHkTa 4 cTtatbn 1515 'K Poccuiickon ®eaepaumm KOMNEHCaUMn 3a HapyLeHNne NHTENNEKTYa bHbIX
npas, 6yayun WTpadHOM CaHKLUNEN, Npec/iefyoWwen B TOM yucse nybanyHbie Lenmn npecevyeHuns
HapyLleHnn B chepe UHTENeKTYalbHON COBCTBEHHOCTH, SBNSETCS, TEM HE MEHEee, YaCTHOMPaBOBbIM
WHCTUTYTOM, KOTOPbIN OCHOBbLIBAETCA Ha NMPU3HAHUN PABEHCTBA YY4ACTHUKOB PEryanpyemMbix UM OTHOLUEHNIA
(nyHKT 1 cTaTbm 1 'K Poccuinckon ®epepaummn), a MMeHHo npaBoobnagatens n HapywmnTens ero
NCKIOYNTENLHOMO NPaBa Ha 00bEKT MHTENNEKTYasIbHOM COBCTBEHHOCTU, 1 B paMKax KOTOPOro 3awmTa
NMYLLLECTBEHHbIX NpaB NpaBoobnafaTens fo/KHa OCYLECTBAATLCSA C COBN0AEHNEM BbITEKAOLINX 13
KoHcTuTyummn Poccuiickon @epepaunn TpeboBaHuin CNpaBeasiMBOCTI, PAaBEHCTBA U COPa3MepHOCTH, a
TakXXe 3anpeTa Ha OCYLLEeCTB/IEHNE NpaB 1 cBoOOA YeNoBeKa 1 rpaXKAaHnHa C HapyLUeHneM npas 1 ceobon
APYrnX Anu, T.e., Kak yKa3an KoHCTUTyumoHHbIn Cya Poccninckon ®depepaunn B MNocTaHOBAEHUN OT 12
nions 2007 roga Ne 10-I1, Takmm obpazom, 4Tobbl 0becneymBanca banaHC NpaB U 3aKOHHbLIX MHTEPECOB
YHaCTHUKOB rpa>kaaHcKoro obopoTa.

COOTBETCTBEHHO, IMLI0, HAPYLLMBLIEE NCKIIYNTENBHOE NPaBO Ha 0ObEKT MHTENNIEKTYalbHOW
CcoBCTBEHHOCTU NPY OCYLLECTBAEHNN NPEANPUHNMATENLCKON OEATENBHOCTM, - NCX0AS M3 06LLNX
NPVHLMUMNOB rpaKAaHCKO-NpaBOBOMN OTBETCTBEHHOCTU U C y4eTOM TOro, 4To obnafaTtesib HapyLweHHOro
npasa B LiesiaxX peanm3auum npeanucaHunin ctatbn 44 (4acTtb 1) KoHCcTUTYLmMK Poccuinckon depepaumm
ocBoboXXaaeTca OT AOKa3blBaHUSA pa3Mepa NPUYNHEHHbIX eMy YObLITKOB, a CaHKLMA B BUAE BbINAaThI
KOMMEHCaUMN NOANEXNT NPUMEHEHWNIO HE3AaBUCMMO OT BUHbI HapywmnTens (NyHKT 3 ctaTbh 1250 n nyHKT 3
cTaTbh 1252 'K Poccuinckon ®epepaunm), - 4OMKHO MMETb BO3MOXXHOCTb A0Ka3aTb, YTO UM Bblnn
npeanpuHATbLI BCe HeobxoanMble Mepbl U NPOABJIEHA Pa3yMHas OCMOTPUTENBHOCTL C TeM, 4TOobbl n3bexxaTb
He3aKOHHOr0 MCMOJ/Ib30BaHUSA NpaBa, NMPUHaANeXalero Apyromy nuuy - npasoobnagaTento.

MpHYMasa BO BHUMaHWE BbICOKYIO AMHAMUKY OTHOLLUEHMI B Chepe OXPaHbl UHTENIEKTYalbHON
COBCTBEHHOCTY 1 pa3BUTME PErYANPYIOLLErO 3T OTHOLIEHNS 3aKOHOAATENbCTBA, @ TaKXKe YYNUTbIBas, HTO
Npu paccMOTPEHUM feNa 0 3aluTe UHTENNIeKTYalIbHbIX NPaB Ha CTOPOHE UCTLA MOXXET BbICTYNaTb
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3KOHOMMYECKU bonee cnnbHOe, HeXXenn OTBETYMK, INLL0, OTCYTCTBME Y Cy[la MPaBOMOYMSA NPY HaNNYNK
onpenenieHHbIX 06CTOATENbCTB CHUXATL pa3Mep KOMMEHCaL MM 3a 0AHOKPaTHOE HenpaBoOMepHoe
MCMO0/b30BaHNE HECKOJIbKUX Pe3yibTaTOB UHTENNEKTYaNnbHOW AeATeNbHOCT AN CPeaCTB
UHAMBUOYANN3aLNN HUXKE YCTAHOBIEHHbIX 3aKOHOM NpefesioB MOXET NPUBECTU - BOMpPEKM
KOHCTUTYLIMOHHBbIM TpeboBaHMAM CpaBeASIMBOCTU 1 PABEHCTBA - K SBHOW HECOpa3MepHOCTU Hanaraemonm
Ha OTBETYMKa MMYLLECTBEHHON CaHKLMK ywepby, npuinHeHHOMyY npaBoobnafaTeno, 1 TeM CaMbIM - K
HapyLleHunto 6anaHca NX NPaB U 3aKOHHbLIX UHTEPECOB, KOTOPbIE 3aLLMLLATCA cTaTbaMu 17 (4acTb 3), 19
(4actn 1 n 2) n 55 (vacTtb 3) KoHcTuTyumm Poccuinckon ®egepaumnm n cobnogeHne KOTopbiX FrapaHTUpyeTcs
OCHOBaHHbIMW Ha 3TUX CTaTbAX MPUHLMMNAMU FPaXKAaHCKO-NPaBOBOMN OTBETCTBEHHOCTU B Cpepe
npeanpuHUMaTeNbCKON AeATEeNbHOCTH.

OTcTynneHue ot TpeboBaHW CNPaBeaANBOCTU, PABEHCTBA U COPA3MEPHOCTM MPW B3bICKAHUN C
WHAMBUAYaANbHOMO NpeanpuHUMaTens KoMneHcaumm B npeaenax, yCTaHoBAEHHbIX NOANMYHKTOM 1 CTaTby
1301, noanyHkToM 1 ctaTtby 1311 n noanyHkToMm 1 nyHkTa 4 ctaTtbn 1515 K Poccuinckon degepaumm Bo
B3aMMOCBSA3M C ab3aueM TpeTbuM NyHKTa 3 cTaTby 1252 faHHOro Kogekca, 3a HapyLUeHne 0aHUM
LeCTBMEM NpPaB Ha HECKOJIbKO pe3ynbTaTOB UHTENNEKTYalbHON AeATeNbHOCTH UK CPeacTB
WHAMBMOYaNN3aLMM MOXET UMeTb MeCTO, eC/in pasMep noasexallern BoinaaTte KOMAeHcauuu,
MCHUCIIEHHOMN MO YCTAaHOBJ/IEHHbIM AAHHBLIMU 3aKOHOMOJI0XKEHUAMY MPaBUIaM aXKe C y4eTOM BO3MOXHOCTH
ee CHVXEHUS, MHOFOKPaTHO MpeBbILLaeT pa3Mep NpuYMHEHHbIX NpaBoobiagaTtesnto yobITKOB (MPUTOM 4TO
3T yObITKM NOAAAITCA NCHNCNIEHNIO C Pa3yMHON CTEMNEHbIO AOCTOBEPHOCTM, @ UX NPEBbILLEHNE AOSKHO
ObITb JOKa3aHO OTBETYMKOM) M eC/iv 06CTOATENbCTBA KOHKPETHOr0 Aefa CBMAETENbCTBYIOT, B YaCTHOCTH, O
TOM, YTO MpPaBOHapyLUEeHNe COBEPLLEHO NHAMBMAYAJIbHBIM NpeanpuHUMaTeneM Brepsble K Y4TOo
MCnosb3oBaHNe 06bLEKTOB MHTENIEKTYaIbHON COBCTBEHHOCTM, NpaBa Ha KOTOpble MpUHaAnexaT ApyruM
MUAM, C HapyLleHNeM 3TUX NPaB He ABAASIOCH CYLLLECTBEHHOM YacTbio ero npeanpuHMMaTenbCkon
LeATEeNbHOCTH U He HOCWUIIO Fpy6bIn XxapakTep (Hanpumep, ecnu NpoAasLy He Obli10 3aBeJ0MO U3BECTHO O
KOHTpataKTHOM XapaKTepe peannusyemon UM nNpoaykuum). Kpome Toro, oTCYyTCTBME Y CYAa,
CTOJIKHYBLUErocs ¢ Heo6X0AUMOCTbIO MPUMEHEHUS Ha OCHOBaHUM MPSMOro yKa3aHns 3aKOHa CaHKLuY,
ABNSAOLLENCA - C y4eTOM 06CTOATENbCTB KOHKPETHOro Aea - ABHO HeCNpaBeaJ IMBON N HECOPA3MEpPHOW
LONYLEeHHOMY HapyLLeHW0, BO3MOXHOCTU CHU3UTb €e pa3Mep HMXKe YCTaHOBJIEHHOr0 3aKOHOM npejena
noApblBaeT fOBepue rpaXkaaH Kak K 3aKoHY, Tak U K cyay.

B cBsi3n € 3TUM thepepasibHOMY 3aKOHO4ATENO HALEXMNT - Ucxoasa n3 TpeboBaHun KoHCTUTYLMK
Poccuiickon ®efepalimm 1 0CHOBaHHbLIX Ha HUX MPaBOBbIX NO3ULKUA KOHCTUTYUMoHHoro Cyfa Poccuinckon
defepaumnm, BblpaXXeHHbIX B HacToAleM [oCTaHOBNEHWU, - BHECTY B Fpa)4aHCKOe 3aKOHO4aTeIbCTBO
HeobxoMMble N3MEHEHNS, BbITEKaOLWME M3 HacTosLero NocTaHoBAeHUS, € TeM 4Tobbl obecneymnTb
BO3MOXXHOCTb CHMXXEHWS pa3Mepa KOMMNeHCaUun 3a HapyLLeHne oAHUM AeiCTBMEM NpaB Ha HECKOJIbKO
pe3ynbTaToOB UHTENNEKTYaIbHON AeATENbHOCTY AN CPeACTB MHAMBMAYANN3ALMN HXKE YCTaHOBJIEHHbIX B
3aKOHe NpefesioB B C/y4ae, eC/i pacCMaTpPUBAKOLWMIA AeN0 CYA - HA OCHOBAHUW KPUTEPUEB, KOTOPbIE
TakXe LO/KHbI BbITh ONpefeneHbl B 3aKOHE B COOTBETCTBMUN C KOHCTUTYLMOHHBIMU MPUHLIANAMU
CNpaBenMBOCTM 1 paBeHCTBA U C y4eTOM NPaBoBbIX M03ULMA KoHCTUTYUMOHHOro Cyna Poccminckon
defepaLnm, BbipaXKeHHbIX B HacTosAweM ocTaHOBNEHWY, - MPUAET K BbIBOLY O BHOWM HECOPa3MepHOCTH
KOMMEHCaLMm, faXKe NCHNCIEHHOW B MUHUMANbHO AONYyCTMMOM 0BLMMY NpaBuiaMn pa3Mepe, XxapakTepy
COBEepLUEHHOro npaBoHapyLLeHus.

Ncxops M3 N3n0XXeHHOro 1 pyKOBOACTBYSACh CTaTbamun 6, 71, 72, 74, 75, 78, 79, 80, 100 n 104
defepanbHOr0 KOHCTUTYLLIMOHHOMO 3aKoHa "O KoHcTuTyumnoHHoM Cyae Poccuinckon depepauun”,
KoHcTuTyumoHHbin Cya Poccuinckon ®egepauum

NOCTaHOBMNI:

1. Mpu3HaTe nonoxeHusa noanyHkTa 1 ctaten 1301, noanyHkTa 1 ctaten 1311 v nognyHkTa 1 nyHKTa 4
cTaTbk 1515 K Poccuiickonn Pepepaunmy, Kak npeaycMaTpuBatoLLmMe B Ka4eCTBe CneLnaibHoro cnocoba
3aLUMUTbl UCKNIOYNTENBHBIX NPaB Ha 06bEeKThl MHTENNEKTYabHON COBCTBEHHOCTY NPeLoCcTaBeHne
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npaBoobnagaTento BOSMOXHOCTM B COOTBETCTBMM C NMYHKTOM 3 cTaTbh 1252 naHHoro Kogekca TpeboBaTb
Nno CBOeMy BblIGOpY OT HapyLIMTENS BMECTO BO3MELLEHNS YObITKOB BbiNiaaThl COOTBETCTBYIOLLEN
KOMMNeHCcaLun B C/ly4ae HapyLleHns npaB Ha HECKONbKO Pe3yibTaTOB UHTENNEeKTYaNbHON AeATebHOCTH
nnn CpeacTB NHOMBUAYANN3ALNN B pe3y/ibTaTe COBEPLUEHMNA UHANBMAYANbHLIM NMpeanpuHUMaTENeM npu
OCYLLEeCTBJEHUN UM NPEANPUHUMATENBCKON AeATENIbHOCTN 04HOr0 NPOTMBOMNPABHOIO AENCTBUS, HE
npoTmBopedawmmn KoHcTuTyumm Poccuinckon ®egepauum.

2. Mpu3sHaTb nonoxeHus nognyHkTta 1 ctatbn 1301, noanyHkTa 1 ctaTbn 1311 n nognyHKTa 1 nyHkTa 4
cTtatbn 1515 'K Poccuiickon ®egepaumm He COOTBETCTBYOLWNMN KOHCTUTYUMK Poccuiickon ®eaepaumm, ee
ctatbaMm 17 (4acTb 3), 19 (4acTn 1 1 2), 34 (4acTb 1) n 55 (4acTb 3), B TOW Mepe, B KaKOW B CUCTEMHOW
CBSA3M C NYHKTOM 3 cTaTby 1252 faHHOro Kogekca v gpyruMu ero nonoXXeHUsaMmn oHn He No3BoASIT cyay
npv onpeaeneHny pa3Mepa KOMMNeHcaLmmn, Noafexallen Boinaate npasoobnafaTento B Cnyvyae HapyLeHns
WHAMBMUAOYANbHbLIM NpeanpUHUMaTesIeM Npu OCYLLECTBAEHUN UM NPeLnpPUHUMATENbCKON LeAaTeNbHOCTH
OOHVMM OEeNCTBMEM MPaB Ha HECKONbKO 06BEKTOB MHTEIEKTYaIbHOW COBCTBEHHOCTH, ONPEAENNTL C
YY4EeTOM (haKTUYeCKNX 06CTOATENLCTB KOHKPETHOMO Aesia 06LWuniA pa3Mep KOMMEHCaLUN HKe
MWHWMaJIbHOro Npeaena, yCTaHOBAEHHOIO AaHHbIMM 3aKOHOMOIOXKEHNAMU, €C/IN pa3Mep nogaexxallen
BbINaTe KOMMEHCALUNN, UCHNCIEHHOW MO YCTaHOBIEHHbLIM AaHHLIMUN 3aKOHOMONOXEHNAMN NPaBKIam C
Y4€TOM BO3MOXXHOCTMW €€ CHMXEHNSA, MHOFOKPaTHO MPEBbILLAET pa3Mep NpMYNHEHHbIX NpaBoobnagaTento
ybbLITKOB (MPUTOM 4TO 3TN YOLITKM NOAAAITCA NCYNCIEHWIO C Pa3yMHON CTEMEHbI0 AOCTOBEPHOCTU, @ UX
npeBbIlLEeHNE OOJKHO ObITb 4OKAa3aHO OTBETUYUKOM) 1 €Can NPy 3TOM 06CTOATENbCTBA KOHKPETHOMO Aena
CBNOETENbCTBYIOT, B YaCTHOCTW, O TOM, 4TO NpaBoOHapyLleHne COBEPLUEHO NMHANBUAYAbHbIM
npeanpuHMMaTeneM BrepBble N YTO NCMOb30BaHNE 06bEKTOB UHTENNEKTYaNbHON COBCTBEHHOCTH, NpaBa
Ha KOTOopble NpUHagaexxat APYrum anuam, C HapyLleHMeM 3TUX MpaB He SBASANOCH CYLLEeCTBEHHOWN YacTbio
ero NpeanpuHMMaTEeNbCKON AEATENBHOCTM U He HOCWJI0 rpybbIi XapakTep.

3. PefepanbHOMY 3aKOHOAATENIO HAANEXUT - UCX0AA 13 TpeboBaHMn KOHCTUTYLMM PocCuinckon
denepaumm n 0CHOBAHHbIX Ha HUX MPaBOBbIX NO3NLUMIA KOHCTUTYUMOHHOro Cyna Poccuiickon ®eaepaumm,
BblPaXKEHHbIX B HACTOALLEM [TOCTaHOBNEHWM, - BHECTW B rPaXKAaHCKOe 3aKOHOAaTeIbCTBO HeE0bX0AMMbIE
N3MEHEHUS, BbITEKAKOLLME U3 HacToALero MocTaHOBAEHNS.

Brnipedb 40 BHECEHUS B rpa)AaHCKOEe 3aKOHOA4ATEbCTBO HaANeXaLlUnX N3MEHEHWI Cy bl NPK
pacCMOTPEHNN NCKOBbLIX TpeboBaHWUI, 3asBNeHHbIX B Nopsaake nognyHkTa 1 ctaten 1301, nognyHkTa 1
ctatbn 1311 nam noanyHkTa 1 nyHkTa 4 ctaTbn 1515 K Poccuinckon ®egepauunm, NpMMEHSIOT AaHHbIE
3aKOHOMONOXEHUSA, PYKOBOACTBYSACH HAaCTOALMUM [TOCTaHOBNEHNEM.

4. HacToswee MNocTaHOBIEHNE OKOHYATESIbHO, HE NoANeXUT 06)XanoBaHuIo, BCTyNaeT B CUAY HEMEAEHHO
nocJie NPoBO3rnalleHns, AeNcTByeT HENOCPEACTBEHHO 1N He TpebyeT NOATBEPXXAEHUS APYrUMU OpraHamu
N 0OHKHOCTHBIMU L aMU,

5. HacTosuiee MNocTaHOBNEHNE MOANEXUT HE3AMEAIMTENbHOMY ony6anKoBaHuMio B "Poccuiickon raseTte",
"CobpaHunu 3akoHogaTenscTBa Poccuninckon ®epepaummn” n Ha "OdulmnanbHOM MHTEPHET-NOpTane NPaBoBON
NHpopMaLuun" (www.pravo.gov.ru). lNocTaHoBeHNEe [0J1KHO ObITb 0Nyb6IMKOBaHO TakXXe B "BecTHuke
KoHcTuTtyumoHHoro Cyna Poccunckon ®egepauun’,

KOHCTUTYLMOHHbIN Cy A,

Poccuickon ®egepalimm

Ne 28-I1
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