no aeny o NpoBepkKe KOHCTUTYLMOHHOCTU NYHKTa 1 ctaTtbm 250
paxxpaHckoro Kopgekca Poccunckoun depepauum B CBA3MU C
>Xanobou rpaxkpaHuHa B.B.LLlectaBuHa

MocTtaHoBneHme - Ne 23-I1 - o1 16.05.2023 - KoHCcTUTYUMOHHbIA Cya Poccuinckon ®epepaumm - encteyeT 6e3
N3MEeHeHnNn

VimeHeMm Poccuiickon ®epepaumm
MOCTAHOBJIEHUE
KOHCTUTYLIMOHHOI O CYJIA POCCUACKOW ®EEPALLAN

no geny o NpoBepKe KOHCTUTYLMOHHOCTM NyHKTa 1 cTaTbn 250 MpaxaaHCKOro Kkogekca Poccunckonm
defepaumm B €BA3K € Xanobon rpaxaaHnHa B.B.lLecTaBnHa

ropog CaHkT-NMeTepbypr 16 maa 2023 roga

KoHcTuTyumoHHbin Cya Poccuinckon ®enepaumm B coctase Mpeacenatend B.[1.30pbkunHa, cyaen
A.l0.bywesa, I'.A.lapxunesa, J1.M.)Kapkoson, C.M.KasaHuesa, C.[J.KHs3eBa, A.H.KokoToBa,
J1.0.Kpacas4ukoson, C.MN.MaspuHa, H.B.MenbHUKOBa,

PYKOBOACTBYAChL CTaTben 125 (NyHKT "a" YyacTu 4) KoHCcTuTyumn Poccninckon ®degepaumm, NyHKTOM 3 4acTu
nepBou, YaCTSAMU TPETbEN U YETBEPTOM CTaTbK 3, YaCTblo NepBon CTaTbk 21, cTaTbamn 36, 47 1, 74, 86,
96, 97 n 99 ®epepaNbHOro KOHCTUTYLMOHHOIO 3aKoHa "O KoHcTuTyumnoHHoMm Cyae Poccuinckonm
®depepayun”,

paccMmoTpen B 3acefaHumn 6e3 nposefeHns caywaHmsa 4efo 0 NPoBEPKE KOHCTUTYLUMOHHOCTM NyHKTa 1
ctaTbk 250 'K Poccuinckon depepaunu .

MoBoAOM K pacCMOTpPeHUIO fena sBuiack xanoba rpakaaHnHa B.B.lLlecTaBuHa.

OCHOBaHMEM K pacCMOTPEHMIO Aena ABMAacb 0OHapyXUBLLASCA HEOMpPeAeNeHHOCTb B BONPOCE O TOM,
COOTBETCTBYET N1 KOHCTUTYuUMK Poccuinckon ®epepaumy ocnaprBaemMoe 3asBUTeNeM MONOXKEHNE.
3acnywas cooblieHne cyabun-gokaaaymka J1.0.KpacaB4MKOBOWN, NCCeao0BaB NpeaCcTaB/IEHHbIE JOKYMEHThI
1 NHble MaTepuasbl, KOHCTUTYUUNOHHbIN Cya Poccunckon ®epepalimm

yCTaHOBW:

1. CornacHo nyHKTy 1 cTtaTbmn 250 'K Poccuinckon ®egepauunm npy npogake 4oau B npase obLen
cobCcTBEHHOCTH NOCTOPOHHEMY Ny OCTaJibHble YHaCTHUKN ,EI,OJ'IeBOI7I COBCTBEHHOCTUN MMEloT
npeuMyLLecTBEHHOE NPaBo MOKYMKM NpoJaBaeMon 40N MO LieHe, 3a KOTOPYIo OHa NPoAaeTCs, ¥ Ha NPoYmnx
PaBHbIX YCI0BMAX, KPOME CJlydas Npodaky € Ny6anYHbIX TOProB, a TakXKe ClyvaeB Npoakum 4oSn B NpaBe
obLuen cobCTBEHHOCTW Ha 3eMeJIbHbIN Yy4acTOK COBCTBEHHNKOM 4acTW pacrnofio)KEHHOr0 Ha TakoM
3eMeJsIbHOM yYyacTKe 3[4aHNs WK COOPY>XXeHMs B0 COBCTBEHHNKOM MOMELLEHNSA B YKa3aHHbIX 34aHUN UK
coopy>xxeHun (ab3au nepsbiin); NybANYHbIE TOPrK ANS NPOAaXKW 0JM B NpaBe obuient CobCTBEHHOCTM NpU
OTCYTCTBUW COrNTAacus Ha 3TO BCEX YYACTHUKOB A0JIeBO COBCTBEHHOCTM MOMYT NPOBOAUTLCS B C/yYasX,
npefycMOTPEHHbIX YaCTbio BTOPOW CTaTbl 255 faHHOro Kogekca , 1 B MHbIX C/lyHasx, NpefyCMOTPEHHbIX
3aKoHoM (ab3aL BTOpON).

1.1. KOHCTUTYLUMOHHOCTb NPUBELEHHOIO 3aKOHONMOJIOXKEHUA oCcrapuBaeT rpaxaaHuH B.B.LLecTaBuH.

Kak cnepyeT 13 npeAcTaB/ieHHbIX MaTepMasos, onpegeneHmem Apbrutpa)kHoro cyaa ApxaHrenbCckon
obnacTtn oT 14 okTa6psa 2021 rona B pamkax aesia o 6aHKpPOTCTBe rpa)kaaHuHa T. Bbii0 yO0BAETBOPEHO
TpeboBaHMe Apyroro y4acTHMKa [0J1eBON COBCTBEHHOCTM O NEPEBOAE Ha Hero nNpas 1 06s3aHHOCTEN
nokynaTens no 4oroBopy Kynau-npogaxu 1/8 ponn B npase obuien goneson cobCTBEHHOCTU Ha
3eMesbHbI y4acToK (naowagbto 1 500 kB.M) 1 1/8 nonu B npase obLiein 10NeBON COBCTBEHHOCTM Ha
PacnooXXeHHbI Ha HEM X101 AOM (MowWwaabio 88 KB.M), 3aK/Il0YEHHOMY (PUHAHCOBLIM YNPaBASAIOLNM OT
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UMeHn 0osXHMKa ¢ B.B.LLecTaBuHbIM. [Tpn 3TOM Cyf YCTAHOBWI, 4TO NMPaBO Ha YKa3aHHOe HeaBUXMMOoe
NUMYLLLEeCTBO NPU3HAHO 33 LO/DKHUKOM B pe3ysibTaTe pa3fesia COBMEeCTHO HaXXUTOro UMyLLecTsa Cyrnpyros,
KOTOpPGbIN Bbl1 NPpOM3BEAEH CYyAOM MO 3asBAEHNIO0 PUHAHCOBOIO YNpaBasAoLLLEr0 4O/KHUKA; CMOPHOE
MMYLLLECTBO peasiM30BaHO NyTeM Nnpodaku ¢ NnybanyHbix Topros 3a 2 550 py6. n 15 000 py6.
COOTBETCTBEHHO (Ha4YanbHas LueHa A0/M B NpaBe COBCTBEHHOCTY Ha 3eMeNbHbIN y4acToK onpefeneHa B
pa3mepe 26 000 py6.); nobeaouTtenem Toproe npusHaH B.B.LLlecTaBnH. Ha oCHOBaHWUN yCTaHOBAEHHbIX
(haKTnyYecknx 06CTOATENbCTB AaHHOMO Aena CyA MPULLIEN K BbiIBOAY O TOM, YTO MPUHYAUTENbHbIA XapakTep
TOProB B paMKax peanan3aunny nMyLecTsa rpaxaaHnHa-40/MKHMKA HE UCKJTI0YaeT npaBa MHbIX YH4aCTHUKOB
obLen poneson COBCTBEHHOCTU Ha peaM3aLnio UMK NPENMYLLECTBEHHOMO NpaBa NpuobpeTeHns [oam B
npase obLie 1oneBon COBCTBEHHOCTW Ha HeABMXMMOE NMYLLECTBO, B TOM YMC/E U B ClyYae 3aKN0YeHns
L0roBopa Kynan-npoga>ku Takon Joau nyTem NpoBeLeHNs TOPros.

YKa3aHHoe pelleHne B faHHON YacTy 0CTaB/eHo 6e3 n3MeHeHNsa NOCTaHOBAEHUAMY YeTbipHaALATOro
apbuTpaxxHoOro anennauuoHHoro cyaa ot 3 despans 2022 roga n ApbutpaxkHoro cyaa CeBepo-3anagHoro
okpyra ot 31 mapTa 2022 roga. OnpegeneHvem cybun BepxosHoro Cyaa Poccunckon ®egepaumm ot 20
nioHs 2022 roga B.B.LLecTaBuHy 0TKa3aHo B nepefayve KacCaunMoHHON Xanobbl 415 paCCMOTPEHUS B
cynebHom 3acepaHumn CynebHon Konnernm no sKOHOMMYeCckmMM cnopam BepxosHoro Cyaa Poccuinckon
defepaumm, C 4eM cornacuncs 3amectutens NMpeacenatens BepxosHoro Cyna Poccuinckon ®epepaumm
(nncbmo oT 18 aBrycta 2022 roaa). MNpu 3TOM CyAbl CO CCbIIKOM Ha NyHKT 18 O630pa cyaebHon NnpakTuku
BepxosHoro Cyaa Poccuinckon ®epepaumm Ne 3 (2020), yTBep>xaeHHoro Mpesunanymom BepxosHoro Cyaa
Poccninckon ®epepaunn 25 Hosbps 2020 roga, ykasaam Ha He0BX0AMMOCTb NPeaoCTaBAEHNS YHaCTHUKY
[,0/1€BOI COBCTBEHHOCTUN Ha HEABUXXUMOE MMYLLECTBO BO3MOXHOCTU BOCMOJ/Ib30BaThLCA
npenMyLLecTBEHHbIM MPaBOM MOKYMKMU.

1.2. Mo MHeHWIo 3as8BMTENS, OCMapMBaeMoe 3aKOHOMOJIOXKEHNE He COOTBETCTBYeT cTaThsaM 19, 35, 40, 46,
47,55 1 123 KoHcTuTyuun Poccminckon depepauum B TOM Mepe, B KAKOW OHO NPefoCTaBAseT y4aCTHUKY
obLen ponesot COBCTBEHHOCTUN MPENMYLLECTBO Ha 3aKJIOYEHME AOrOBOPA KYMJU- MPOAaXU 0N,
peannsyemon Ha NybanyHbIX Toprax B paMkax npoueaypbl 6aHKpoTCTBa rpakaaHuHa, nepes nobenntenem
JaHHbIX TOPros.

Taknm 0bpa3om, C y4eTOM NpeanucaHuin ctaten 36, 74, 96 n 97 ®enepanbHOro KOHCTUTYLIMOHHOMO 3aKOHa
"0 KoHcTuTyumnoHHom Cyae Poccuinckon ®enepaummn' npeameToM paccmoTpenms KOHCTMTyumoHHoro Cyaa
Poccninckon ®Pegepaunm No HacTosaweMy aeny aBnseTtcs nyHKT 1 ctaten 250 MK Poccuiickon ®epepaumm B
TON Mepe, B KaKOM CoepKaLlumecs B HEM MOMOXKEHNUS CAYyXaT OCHOBaHMEM LA peLleHns Bonpoca o
npegocTaBAeHUN rpaXKaaHWHY - y4aCTHUKY obuiein noneson cobCTBEHHOCTN BO3MOXHOCTU pPeasin3oBaTh
NPeuMyLLEeCTBEHHOE NPaBO MOKYMKN 0N B NpaBe COOCTBEHHOCTM Ha XMWI0E NMOMELLEHNE W 3€MESbHBIN
y4aCTOK, Ha KOTOPOM OHO PacrnoJioXXeHO, B C/ly4ae ee NpoAaku NOCTOPOHHEMY AnLY € NyBSIMYHbIX TOProB B
paMkax npoueaypbl 6aHKPOTCTBa rpaXkAaHWHa.

2. KoHcTuTyumen Poccuinckon ®efepalm rapaHTUPYOTCA NPaBo KaXKA0ro MMeTh UMYLLECTBO B
COBCTBEHHOCTW, BJlafeTb, MOb30BaTbCS U PACNOPSHKATLCA UM KaK €AMHOJIMYHO, TaK N COBMECTHO C
APYrUMy MLAMK, @ TakXXe NPU3HaHKe 1 3almTa COBCTBEHHOCTM, ee OXpaHa 3akoHOM (cTaTbs 35, YacTu 1
n2).

2.1. KoHCcTuTyums Poccunckon ®enepaunmn, Hagends 3akoHodaTens AUcKpeLnen npu peryampoBaHmm
npaBa COBCTBEHHOCTU 1 CBA3aHHbIX C HAM OTHOLUEHWI N0 BIAAEHMWIO, MO/Ib30BAHUIO U PaCNOPsSXKEHUI0
MUMyLLEeCTBOM (CcTaTbs 71, nyHKTbI "B", "0"), 3aKpennseT B cTaTbe 55 (4acTb 3), 4To NpaBa 1 cBoHOAbI MOTYT
ObITb OrpaHnyeHsbl hefepanbHbIM 3aKOHOM TOJIbKO B TOW Mepe, B KaKoW 3TO He0BX0AMMO B LIeNsixX 3alnThbl
OCHOB KOHCTMTYLIMOHHOIO CTPOS, HPABCTBEHHOCTM, 340P0BbLS, MPaB M 3aKOHHbLIX MHTEPECOB APYrMX NN,
obecneyeHns 060poHbI CTpaHbl 1 6e30MacHOCTY rocyaapcTBa. M3 gaHHOM HopMbl KOHCTUTYLMK Poccninckon
®epepalimm BO B3aMMOCBSA3M C ee cTaTtbamn 1, 8, 17, 19, 34 n 35 BbiTeKaeT, 4TO OrpaHUYeHUs rnpasa
COBCTBEHHOCTM MOryT BBOAUTLCA (hefepaibHbIM 3aKOHOM, €C/IN TONbKO OHM HEOBXOANMbI 411 3aLMThbI
WHbIX KOHCTUTYLMOHHO 3HAYUMbIX LLIEHHOCTEN, B TOM YMCJIE NPaB 1 3aKOHHbIX UHTEPECOB APYrUX Anl,
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oTBeYaloT TpeboBaHMAM CPaBeSIMBOCTU, PA3yMHOCTM U MPOMOPLIMOHANILHOCTM, HOCAT 0O 1
abCTpaKTHbLIN XapakKTep, He UMeloT 06paTHOW CMAbI N HE 3aTparMBaloT CaMoro CyLlecTBa 3TOro npasa
(mocTaHoBneHns KoHcTuTyumoHHoro Cyaa Poccunckon ®epepaumm ot 12 mad 2011 roga Ne 7-M, o1 11
AHBapsa 2018 roga Ne 1-M n ap.).

2.2. TpaxpaHCcKuin Kofekc Poccuinckon degepalny , NPU3HAOLWNA B KAYeCTBE OCHOBHbIX Hayvan
rpaKAaHCKOro 3aKOHOLaTeNbCTBA, UMEIOLWNX KOHCTUTYLIMOHHOE 3HaYeHne, PaBeHCTBO Y4aCTHUKOB
perynnmpyeMbix UM UMYLLECTBEHHbIX U INYHbIX HEUMYLLLECTBEHHbIX OTHOLLIEHWUA, HEMPUKOCHOBEHHOCTb
cobcTBeHHOCTH, cBoBOAY [OroBOPa, HELOMYCTMMOCTh NMPON3BOJILHOrO BMELLATeNbCTBa KOro-mbo B
YacTHble fena, HeobxoanMocTb HecnpPenaTCTBEHHOr0 OCYLLIECTBIEHNA FPaXXAaHCKUX Npas, obecneveHns
BOCCTAHOBJ/IEHUS HAPYLUEHHbIX MpaB, X cyaebHon 3aWwunTbl (MYHKT 1 cTaTbu 1), B OTHOLEHWM NpaB Ha
MMYLLECTBO, HaXoAsLLeecs B [0/eBON COBCTBEHHOCTM, MPeAyCMaTPMBAET, YTO PACMOPSIKEHNE TaKnUM
MMYLLECTBOM OCYLLECTBAAETCA MO COrNalleHunio BCeX ee YH4aCTHNKOB; y4aCTHUK [0N1eBOA COBCTBEHHOCTH
BMpaBe Mo CBOEMY YCMOTPEHUIO NpoAaTh, MO4apUTb, 3aBeLlaTh, 0TAATb B 3aJ10r CBOKO 80110 Anbo
pacnopsanTbCS €l MHbIM 06pa3oM ¢ cobnaeHneM Npu ee BO3ME3AHOM OTHY )KAEHUN NPeayCMOTPEHHbIX
cTaTben 250 gaHHoro Kogekca npasui 0 NpenMyLLeCTBEHHOM NpaBe NoKynKu (CTaTbs 246).

B cuny nonoxxeHun 'paxkgaHCKoro kofgekca Poccuninckon defepaunim COOTBETCTBYOWME NPAaBOOTHOLEHUS
MeXay y4acTHMKamm obuien (B 4HaCTHOCTW, COBMECTHOW) COBCTBEHHOCTN (BK0YasA Cynpyros (6biBLumnx
CYMpyroB) CKNIaAbliBalOTCS B TOM YNC/IE B pe3y/bTaTe pasfdesia nx obwero nMyLecTBa, a Takxe Bblaena
LONN OJHOr0 U3 HUX (MYHKT 1 cTaTbyn 254) € yCTaHOBJIEHWEM B OTHOLUEHWM 3TOro NMYLLLECTBa pexuMma
obuwen nonesoin cobcTBeHHOCTU. Mpn 3TOM Takmne coCOBCTBEHHUKMN UMEIDT NpaBa U HecyT 0653aHHOCTMN,
NpeayCMOTPEHHbIE FPpaXKAaHCKMM 3aKOHOA4ATENbCTBOM A5 YHaCTHMKOB 0bLlent cobCcTBEHHOCTH (rnaBa 16
"Obwasn cobcTBEHHOCTBL"), BKJIIOYaA NPeEUMyLLECTBEHHOE NMPaBOo NOKYNKKN goan (ctatbs 250) un
06yC/IOBNIEHHYI0 UM BO3MOXKHOCTb COCOBCTBEHHMKOB NpY 0BpaLLeHnn B3bICKaHNS Ha [0J10 OJHOM0 N3 HUX
npvobpecTn 3Ty OO0 A0 ee npofdaku ¢ NybanyHbIX Topros (ab3aLbl BTOPOW 1 TPETWI CTaTbk 255), 4TO
ABNSIETCS HEOTBHEMJIEMBIM 3JIEMEHTOM MpaBa COBCTBEHHOCTU, HEMOCPEACTBEHHO CBA3AHHbLIM C
peann3aunen KOHCTUTYLNOHHOW rapaHTum, 3aKpenaeHHon B cTaTbe 35 (4acTb 2) KOHCTUTYumn Poccninckon
depnepaummn. BmecTte € TeM, MOCKOJIbKY COOTBETCTBYIOLLME NpaBa COCOBCTBEHHNKOB NPY BO3ME34HOM
OTHY>XAEHMWN A0JSIN MOCTOPOHHEMY JIMLYY HE HOCAT abCOMOTHOMO XapakTepa, BO3MOXHOCTb UX peann3aunm
YHaCTHUKOM [0/1eBOi COBCTBEHHOCTU MOXeT BbITh 06yCNoOBNEeHa onpeaeNieHHbIMY 3aKOHOoAaTeNneM
TpeboBaHNAMN 1 YCSIOBUSMU.

B yacTHOCTW, cornacHo NyHKTY 1 cTtaTby 250 K Poccuiickon ®efepaLumm npy npofaxke 4OAU B Npase
obuien cobCcTBEHHOCTM MOCTOPOHHEMY NINLLY OCTaslbHbIE YY4aCTHUKMW [0JIEBOM COBCTBEHHOCTUN UMEIOT
npeuMyLLecTBeHHOE NPaBo NMOKYMKU NpoJaBaeMon 40K MO LeHe, 38 KOTOPYI0 OHa NpofaeTcs, K Ha NpoYmnx
paBHbIX YC/I0BMAX, KPOMe Cliydas Npodaku ¢ NyO6anYHbIX TOProB, a TakXKe C/lyvaeB npofaxku 4oSn B npase
obLen coOBCTBEHHOCTM Ha 3eMEJbHBIN Yy4acTOK COBCTBEHHNKOM YacTW PacrnoJIoKEHHOr0 Ha TakoM
3eMesIbHOM y4acTKe 34aH1A NN CoopyXXeHus Nmbo coOBCTBEHHNKOM NOMELLEHNS B YKa3aHHbIX 34aHUN Nau
COOpYy>XeHnu; Ny6anYHbIe TOPr AN Npoaakm 40au B npaBe o6Lien COBCTBEHHOCTM NPY OTCYTCTBUM
cornacus Ha 370 BCeX YHaCTHUKOB A0NeBON COBCTBEHHOCTM MOryT MPOBOANTLCS B C/IyHasX,
npenyCcMOTPEHHbIX YaCTbio BTOPOW CTaTbk 255 gaHHOro Kogekca , 1 B MHbIX C/lydasx, MPeayCMOTPEHHbIX
3aKOHOM.

B cTaTbe 255 'K Poccuiickon ®epepaumm ycTaHoBEHb! 0blme npasuna obpalleHns B3bICKaHWA Ha 010 B
obuem nmyuiecTse. Tak, KPeaUTOp y4acTHUKA A0JIEBON MM COBMECTHON COBCTBEHHOCTM Npw
HeLOCTaTOYHOCTM ¥ COBCTBEHHUKA APYroro MMyLLLeCTBa Brpase NpeabsaBuTs TpeboBaHMe 0 Bbligene Aou
LOJDKHMKa B 06LleM umyLLecTse anst obpalleHns Ha Hee B3biCKaHus. ECm B Taknx cyyvasx BblAesieHne
L0/ B HaType HEBO3MOXXHO N1MBO MPOTUB 3TOMO BO3PaXKatT OCTaslbHblE YH4AaCTHUKU LOSIEBOW AN
COBMeCTHOW COBCTBEHHOCTU, KpeanTop Bnpase TpeboBaTb NPoLaxKn AOHKHUKOM CBOEN A0JIM OCTaNbHbIM
yyacTHMKaM obuen cobCTBEHHOCTYM MO LEeHe, COPa3MepPHO PbIHOYHON CTOUMOCTW 3TOW [0K, C
obpalleHneM BbIpyHeHHbIX OT NPOLAaXXN CPEACTB B NoralleHne fonra. B ciyyvae oTKasa 0CTaslbHbIX
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Y4aCTHMKOB 0buiert COBCTBEHHOCTM OT NprobpeTeHnsa 0OAU OOJHKHUKA KPpeanTop BnpaBe TpeboBaTb MO
cyZy obpalleHuns B3bICKaHUS Ha JO0 LO/MKHMKa B Npase 0bLeit COBCTBEHHOCTM MyTEM NPOAAXKMN 3TON
40N C NyBANYHBIX TOProB.

Taknm 06pa3om, ncxons U3 NpUBeAEHHbIX HOPM MpaxkaaHCKoro kogekca Poccuinckon depepaunm nons B
npase obLen cobCTBEHHOCTU HA UMYLLLECTBO, B TOM YUCE Ha HEABKMMOE UMYLLLECTBO, NepefaeTcs Ha
ny6anYHbIE TOPrY TOJIbKO MOCJIE TOr0, Kak COCOBCTBEHHMKN (OCTaslbHbIE YHAaCTHUKIK 06LLen cobCTBEHHOCTN)
0TKa3anncb OT CBOEr0 NMPenMyLLEeCTBEHHOr0 NpaBa NoKynku. MNpruyem, CornacHo pasbAaACHEHNAM
BepxoBHoro Cyna Poccuiickon ®egepaumu, B Ciyyae, KOrga y4acTHUKK 06uien cobCTBEHHOCTU He Bbinn
n3BeLLeHbl 06 obpallleHnn B3bICKaHUS Ha 400 AOJHKHUKA U UX NPaBO NMOKYMNKK 3TON 40N A0 NPOBEAEHUS
ny6AnYHbIX TOProB 6bI0 HapyLWEeHO ee peasn3aumnen NHbIM IuuaM Ha NybanyHbIX Toprax, Takoe npaBo
BOCCTaHaB/AMBAETCS B NOPSAKE, NPeayCMOTPEHHOM NMYHKTOM 3 cTaTbk 250 'K Poccuinckon ®egepauun
(NyHKT 63 noctaHoBneHus MNnenyma BepxosHoro Cyna Poccuinckon ®epepaumm ot 17 Hosbps 2015 roga Ne
50 "O npumeHeHnn cygaMn 3aKkoHoOaTeIbCTBA NPU PACCMOTPEHUN HEKOTOPbLIX BOMPOCOB, BO3HUKAOLLNX B
X0[e NCMOSIHUTENBbHOM0 NPOM3BOACTBa"; onpeneneHne CynebHon KoNNernm no agMMHNCTPATMBHLIM genaM
BepxosHoro Cyaa Poccunckon ®enepaumm ot 14 cespans 2018 roga no geny Ne 8-KI'17-15), T.e.
nocpencTBOM NMpeabsABAeHUs B cya TpeboBaHMA 0 nepeBoae npas 1 0693aHHOCTEN NOKynaTens Ha
3aMHTEPEeCOBAHHOI0 y4aCTHMKa 401eBON COBCTBEHHOCTH.

3. MHCTUTYT BaHKPOTCTBA, KaK HEOAHOKPATHO yKa3biBasl KOHCTUTYUMOHHBIN Cya Poccuiickon denepaunn,
npn3BaH obecneynTb GanaHC NpPaB 1 3aKOHHbIX MHTEPECOB /ML, YHaCTBYIOLLMX B fene 0 6aHKpPOTCTBE,
NPUTOM YTO X MHTEPECHI Pa3NYHbI K 3a4acCTy0 AMaMeTpasibHO NPOTMBOMOMIOXHLI (MOCTaHOBAEHNS OT 19
nekabps 2005 roga Ne 12-M, o1 18 HosA6ps 2019 roga Ne 36-M, oT 3 cheBpans 2022 roga Ne 5-M n ap.).
OueHrBas paHee KOHCTUTYLMOHHOCTb psafia nonoXxeHun defepasbHOro 3akoHa "O HeCOCTOATEIbHOCTK
(6aHkpoTcTBE)" , KOHCTUTYUMOHHBIN Cyn Poccuinckon ®enepauun NpuLLeN K BbIBOLY, YTO CNeLuanbHbIi
peXxnm npeabsaBaeHns B apbUTpPaxHOM Cye UMYLLECTBEHHbIX TPeBOBAHNI K LO/MKHUKY B paMKax
npouenyp 6aHKPOTCTBa MO3BOJIAET AOCTUYb ONPEAEeHHOCTH 06beMa ero MMyLLLECTBA B TEYEHNE BCEW
npouenypbl 6aHKPOTCTBA U CO3AAET YC/I0BUS KaK AAs MPUHATUSA MEP K MPeoaosIEHNI0
HenaTeXecnocobHOCTU AO/KHUKA, Tak U 415 BO3MOXXHO 6osiee MOAHOr0 yaoBAeTBOpeHMs TpeboBaHuii
BCEX KpeanTopos (noctaHoBsieHna oT 12 mapTa 2001 roga Ne 4-11, o1 31 aHBaps 2011 roga Ne 1-1 n ap.).
BmecTe ¢ TeM cornacHo npasosor no3mumm KoHcTutyumoHHoro Cyaa Poccuinckon ®epepaumm
Heobx04MMOCTb B paBHOWM Mepe obecneymBaTb MpaBa M 3aKOHHbIE MHTEPECH] BCEX /ML, YHAaCTBYIOLWMX B
aene o 6aHKpoTCcTBE, 06yCNI0BAEHHAsA HAaX0AALWLMMMNCSA BO B3aMOCBA3UN NOJIOXKEHNAMMN KOHCTUTYLNN
Poccuinckon ®degepaunn 0 paBeHCTBE BCEX NMepef 3aKOHOM 1 cyaoM (CcTaTbsa 19, yacTb 1) 1 0 rapaHTusx
rocyapCTBEHHOW 3allnThl NpaB 1 cBoboa YesioBeKa U rpaxkaaHnHa (ctatbsa 45, 4acTb 1), HoMKHa
COOTHOCUTLCS C HEOBXOAMMOCTLI0 OXPaHbl KOHCTUTYLMOHHO 3HAYUMbIX LLEHHOCTEN, BKIOYasA LOCTOMHYIO
)KN3Hb U cBOBOAHOE pa3BUTUE YenoBeKa, obecneyeHne KOTOpbIX COCTaBNsSeT 0653aHHOCTL rocyAapcTBa
(ctatba 7) (MocTaHoBneHue oT 14 anpens 2022 roga Ne 15-1).

3.1. MpnBeAeHHble KOHCTUTYLMOHHbIE NONIOXKEHUS MNONYHUAN PAa3BUTUE U KOHKPETU3ALMIO B LENCTBYIOLEM
NpaBOBOM PEryanpoBaHMmM, B CUY KOTOPOro, B YaCTHOCTW, rpakaHWH O0TBEYAET Mo CBOUM
oba3aTenbCcTBaM BCEM MPUHALNEXKALLNM EMY MMYLLLECTBOM, 3a UCK/IIOYEHNEM MMYLLECTBA, Ha KOTOPOE B
COOTBETCTBUM C 3aKOHOM He MOXeT BbiTb 0bpalLleHO B3biCKaHMe (YacTb nepBas cTaTbh 24 'K Poccuinckom
®epepaumm ). CornacHo nyHKTY 1 cTatbu 25 MK Poccuinckon ®epepaLimm rpaxx aHuH, KOTOPbIA He
cnocobeH yaoBneTBopuTb TpeboBaHNA KPeaNTOPOB MO AEHEXHBIM 00653aTensCTBaM U (Mn) UCAOAHNTD
0643aHHOCTb Mo yrniaTe oba3aTesNbHbIX NaaTexXen, MOXXET bblTb NPU3HaH HECOCTOATENbHBLIM (BaHKPOTOM)
no pelleHunto apbuTtpakHoro cyna. OCHOBaHMSA, MOPSLOK W NOCAEACTBMA MPU3HAHUS rPaXKdaHNHa
HecocToATeNbHbIM (BaHKPOTOM), 04epeaHOCTb YA0BAETBOPEHNS TpeboBaHNI KPeaMTOPOB, MOPSL0K
NpMMEHeHUs npoLeayp B Aefie 0 HeCOCTOATENbHOCTY (BaHKPOTCTBE) rpaXAaHnHa yCTaHaBIMBAOTCS
3aKOHOM, PEryNpYOLLMM BOMPOCHI HECOCTOATENBHOCTU (baHKpOTCTBA) (MYHKT 2 cTaTbyn 25 MK Poccuintckon
depepaumm ).
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3.2. HCTUTYT BaHKPOTCTBA AOJIKHUKOB - (hM3MYeCKUX nuL, (rpaxkaaH) bbia BBEAEH C NPUHATUEM
henepanbHbIX 3aKOHOB OT 29 aekabps 2014 roga Ne 457-03 "O BHECEHUN N3MEHEHWI B OTAEJbHbIE
3aKOHoZaTesibHble akTbl Poccuinckon Pepepaunn” n ot 29 nekabps 2014 roga Ne 482-93 "O BHeceHUN
n3MeHeHuUn B ®epepanbHblin 3aK0oH "O HecocToATeNbHOCTM (6aHKPOTCTBE)" N Kogekc Poccminckom
®epepaumm 06 aAMUHUCTPATUBHLIX NpaBoHapyLeHusx". C 1 oktabps 2015 rofa c NpuHATHEM
depnepanbHOro 3akoHa ot 29 uioHs 2015 roga Ne 154-03 "06 yperynnpoBaHum ocobeHHOCTeN
HecocToATeNbHOCTU (BaHKPOTCTBA) Ha TeppuTopusax Pecnybaunkn Kpeim 1 ropona eaepasibHOro sHa4yeHus
CeBacTonons 1 0 BHECEHUN U3MEHEHUN B OTAE/NbHbIE 3aKOHOAATEsbHbIE akTbl Poccunckon ®egepauun
(cTaTbs 2) BCTYNUANa B CUAY U NpUBeAeHHas pefakuma ctatemn 25 MK Poccminckon ®epepaumm , KotTopas
paHee NpeaycMaTprBaia BO3MOXXHOCTb NPU3HAHMA HECOCTOATENbHOCTY (BaHKPOTCTBA) NLbL B OTHOLLEHWM
rpakaaHuHa, KOTOPbIN C MOMEHTa roCy4apCTBEHHOW perncTpaunm B kKayecTse NHANBMAYAbHOMO
npeanpuHUMaTeNs 3aHNUMaeTCa NpeanpMHMMaTENbCKON AedaTeNbHOCTbIo 6e3 0bpa3oBaHMs OPUANYECKOrO
Jmua (MHOMBMAYaIbHOIO NpeanpuHUMaTens).

Mpy 3TOM 3aKOHOM, PEryanpPYHOLLM BOMPOChI HECOCTOATENLHOCTM (BaHKPOTCTBA) rpakaaH, B TOM YMcCie He
ABNAOLLNXCA NHONBMAYAbHBIMW NPeanpuHUMaTensaMu, aendetcs ®efepanbHbii 3aK0H 0T 26 oKTA6pS
2002 roga Ne 127-®3 "O HecocToaTenbHOCTK (BaHKpoTCTBe)" (rnaBa X, a Takxe ero raasbl |- 1111, VII, VIII,
IX (maparpad 7) n XI (naparpadg 2).

3.3. B cuny ctaTtbn 213 2 GepnepanbHOro 3akoHa "O HecocToATeNbHOCTU (BaHKPOTCTBE)" 0gHOW 13
npowueayp, NpuMeHseMbix B Aene 0 6aHKPOTCTBE rpakAaHnHa, ABASETCA peanansaumnsa ero UMyLLecTBa.
OcobeHHOCTN Takom peannsauum NpeaycMoTpeHbl B cTaTbe 213 26 gaHHoro ®egepanbHOro 3akoHa . B
YaCTHOCTW, COrJIaCHO MYHKTY 3 Ha3BaHHOW CTaTbW HEABUXMMOE UMYLLLECTBO MOANEXUT peannsauum Ha
OTKPbLITBIX TOPrax B Nopsaake, yCTAaHOBNEHHOM faHHbIM ®efepalibHbIM 3aKOHOM . IMyLLeCcTBO rpakgaHuHa,
nprvHagaexallee emMy Ha npase obuien cobCTBEHHOCTU C CYNpPyroMm (ObIBLLUMM Cynpyrom), Tak)Ke NoaNexunT
peanu3aunn no obwmum npasunam, NpeaycMOTPEHHbIM JaHHON CTaTben. B Taknx cnydaax cynpyr (6biBLwmi
Cynpyr) BApaBe y4acTBOBaTb B Aesie 0 6aHKPOTCTBE rpaXkAaHuHa Npy peLleHnmn BONpoCcoB, CBA3aHHLIX C
peann3aunen obiero nMyLLecTBa. B KOHKYPCHYI0 MacCy Npy 3TOM BKOYaeTCsA YacTb CPeacTB OT
peanunsaunn obuiero nmyuiecTsa Cynpyros (6biBLLMX Cynpyros), COOTBETCTBYOLWAS f0€ FPpaXx4jaHUHa B
TakKoM MMYLLECTBE, OCTajlbHas YaCTb 3TUX CPEACTB BbiMjaynBaeTcs cynpyry (bbiBliemy cynpyry); ecav npu
3TOM y Cynpyros nMmetoTca obuine obs3aTenscTea (B TOM YMUCSIE NPU HanM4ymMm ConnpapHbix 0b6sa3atenbcTs
nunbo npenocTaBAeHUN OSHMM CyNpPYyroM 3a APYroro NopyyYnTenbCTBa WK 3a0ra), NpuynTaLLancs
cynpyry (bbiBlieMy cynpyry) YacTb Bblpy4Ku BbiNJaa4ynMBaeTCs MNOC/E BbiNAaThl 3a CHET AEHEr Cynpyra
(bbIBLLErO CYynpyra) no 3Tum obLumm obs3aTenbcTBaM (MyHKT 7 cTaTbn 213 26 ).

CornacHo pa3bsacHeHuam MNneHyma BepxosHoro Cyga Poccuinckon degepaunn, GaHHbIM B MyHKTe 7
nocTaHoBneHus oT 25 aekabps 2018 roga Ne 48 "O HEKOTOpPbLIX BONPOCAX, CBA3AHHbLIX C 0COBEHHOCTAMM
(hopMMpPOBaHNS 1 pacnpeaeneHns KOHKYPCHOW Macchl B Aenax o 6aHKpOoTCTBE rpaxkaaH", B aene o
6aHKpOTCTBE rpaXkaaHnHa-40KHKA, N0 obwemy npasuay, NOAJAEXUT peannsaunn ero JIMYHoe
NMYLLLECTBO, @ TaKXXe NMYLLECTBO, NMPUHaAIeXallee eMy 1 cynpyry (6biBLeMy cynpyry) Ha npase obuien
cobCcTBEHHOCTU (MYHKT 7 cTaTbm 213 26 ®epepanbHOro 3akoHa "O HecocToAaTeNbHOCTU (baHKpoTCTBE)"
NyHKTbl 1 1 2 cTaTbn 34 n cTaTbs 36 CemenHOro Kogekca Poccuinckon ®egepauun ). Mpu 3TOM 0OTMEYEHO,
4yTO cynpyr (6bIBLLMIA Cynpyr), NofaraLwWwuii, 4To peannsaums oblero umyllecTsa B fese o 6aHKpPOTCTBE
He YYMTbIBAeT 3aC/y>XKMBAOLLME BHUMAHNS NPaBOMEPHbIE MHTEPECHI 3TOr0 Cynpyra 1 (nim) nHTepecsl
HaxoAAWMXCA Ha ero XKANBEHUN NNL, B TOM YUC/IE HECOBEPLUEHHONIETHNX AETEN, BNpaBe 06paTUTbCS B
cyl ¢ TpeboBaHmeM 0 pa3gene obLLero uMyLLecTBa Cynpyros A0 ero npofaxku B npoueaype 6aHKpoTCTBa
(myHKT 3 cTaTby 38 CemenHoro kogekca Poccuinckon ®egepauunm ); nognexalee pasaeny obuiee
NMYLLECTBO CYMNpYyroB He MOXXeT bBbiTb peann3oBaHo B paMKax npouenyp 6aHKpOTCTBa A0 pa3pelleHns
YyKa3aHHOro cnopa Cyaom obLuen topucamkuum.

CnepoBaTenbHO, No 06LweMy NpaBuay NMyLLECTBO rpaXkAaHNHA-A0/HKHUKA, MPU3HAHHOr0 6aHKPOTOM,
NOSJIEXUT peasindaunn Ha OTKPbITbIX TOPrax B Nopsiike, ycTaHoBNIeEHHOM PefepanbHbIM 3aKoHOM "O
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HecocToATeNbHOCTU (baHKpoTCTBE)" (MYHKT 3 cTaTbh 213 26 ). MNpn 3TOM B OTHOLLEHWUM UMYLLECTBA
rpakgaHHa-[0/KHMKA, NPUHaAAeXallero eMy Ha npase obuen L01eBON COHBCTBEHHOCTM C CYyNpyrom
(bbIBLLUMM CYnpyroM) nocine pa3fena COBMECTHO HaXXUTOr0 MMyLLecTBa CynpyroB (Bblgena u3 Hero gonu),
yKa3aHHbI PefepanbHblil 3aKOH HE MpeayCcMaTprBaeT Kakmx-nmbo 0CobeHHOCTeN perynnpoBaHms,
KOTOpble N03B0aMAN Bbl BO BCEX C/ly4asiX BO UCMONHEHME npeanucaHui ctatbn 255 MK Poccuinckon
depepaunm nepenaBaTb OJ0 B NpaBe COBCTBEHHOCTU Ha UMYLLLECTBO A0JHKHMKA Ha NY6ANYHbIE TOPrIA
TObKO NOC/E TOro, Kak COCOBCTBEHHMK 3TOr0 MMYyLLECTBa 0TKa3asCcsa OT CBOEro NpenMyLLeCTBEHHOM O
npaBa MOKYMKW, 3@ UCK/OYEHNEM NpaBa cynpyra (bbiBwero cynpyra) y4acTBoBaTb B Aefie 0 6aHKpoOTCTBE
rpaXkgaHvHa Npu peLleHny BONPOCOB, CBA3aHHbIX C peanusaumen obuiero nmyuectsa. PaBHbiM 06pa3om He
npeaycMoTpeHa BO3MOXXHOCTb peanu3auumn npenMyL,ecTBEHHOro Npasa NoKynku Ans UHbIX
C0COBCTBEHHMKOB - POACTBEHHMKOB FpakAaHNHa-A0/DKHUKA, B TOM YnCne OeTeR, poautenen n ap.

4. B cuny ctatbm 17 (4acTb 3) KoHcTuTyuumn Poccunckon ®epepaumm ocyllecTBiaeHne npas 1 ceobosn
4yenoBeKa U rpaXkhaHnHa nMeeT B KavecTBe CBoero 06beKTUBHOMO nNpefesa BOCNPenAaTCTBOBaHME
peanu3aunu npas 1 cBoboa Apyrux Auu, NpUYMHEHNE Bpefa NX KOHCTUTYLIMOHHO rapaHTMPOBaHHbLIM
NHTepecamMm, a hegepanbHbIl 3aKOHOA4ATEb, CO34aBasn yC0BuMA, obecneynBatolme paBHyo 3alnTy npas
BCEX /1ML, YHACTBYIOLMX B MPaBOOTHOLWEHUN (FpaXKAaHUHA-L0/MKHNKA U ero KpeanTopos, Cynpyra
(bbiBLIErO Cynpyra), poamTenen n geTten foKHMUKA - COCOBCTBEHHMKOB peannsyemMoro nMyLLecTsa
LOJDKHMKA 1 nprobpeTaTens 3Toro uMyLecTsa (nobeantens TOpro.), AOJHKEH NCXOANTb U3 TOrO, 4TO
BO3HMKalOLLME KONMN3MM UX 3aKOHHbIX MHTEPECOB BO BCAKOM CJly4ae He MOryT NPeofosieBaTbCa NyTem
npenocTaBieHns 3allnTbl O4HMM NPaBaM B HapyLUeHWe 4PYrnX, PaBHOLLEHHbIX MO CBOEMY
KOHCTUTYLIMOHHOMY 3HAYEHMUIO.

B Takux cny4asx npaBa M 3aKOHHblE MHTEPeChl YH4aCTHUKOB rpaXklaHCKOro obopoTa LO/MKHbI Nony4aTb
COpa3MepHyo (MPONOPLMOHaIbHYI0) 3aLlNTy Ha OCHOBE BanaHCa KOHCTUTYLMOHHbIX LLEHHOCTEN.
MpUMEHNTENBHO K HOPMAaTUBHO-NPaBOBOMY PEryMPOBAHUIO Pa3peLLeHns CYyA0M KOANN3UA UHTEPECoB
npuobpeTtaTtens (nobeantens Topros) U y4aCTHUKOB 10/€BOM COOCTBEHHOCTW 3TO 03HAYAET, YTO
yCTaHOB/IEHHbIE (hefepasibHbIM 3aKOHO4aTeNEM BO3MOXXHOCTU peann3alnm NpemMyLLeCTBEHHOMO NpaBa
MOKYMKWN [O/DKHbI 0TBEYaTb MHTEpPeCaM 3alnTbl KOHCTUTYLMOHHBIX NMpaB Y4aCTHUKOB LONEBOW
COBCTBEHHOCTW, OAHAKO OHM HE MOTYT 3aTparnBaTb OCHOBHOE COAEPKaHNE KOHCTUTYLIMOHHBIX NpaB
nobpocosecTHoOro npuobpetaTtens - nobefnTens TOPros, CyLLECTBO KOTOPbIX HU NPU KaKnx
06CTOATENbCTBAX HE A0JIKHO ObITb YyTPaYveHo.

Mexnay TeM perynmpoBaHue, npefycMoTpeHHoe cTaTbhen 250 MK Poccuickon degepauum , npefocTaBnss
y4acTHMKaM L0NeBOW COBCTBEHHOCTM BO3MOXHOCTb MPENMYLLECTBEHHOrO NpaBa NoKyMnKn LOau npu ee
nNpoAake NOCTOPOHHEMY LY, HE MO3BONAET YCTAHOBUTbL €ro NPUMEHNMOCTb 411 C/TyHaeB NPOAaXKM Takom
Loy ¢ Ny6anYHbIX TOProB B paMkax npoueaypbl 6aHKpoTCTBa rpaxxaaHuHa. PefepanbHblii 3aKoH "O
HecocToATeNbHOCTU (baHKpPOTCTBE)" , NpeaycMaTpuBas NpaBo cynpyra (bbiBLIero cynpyra) y4acTBoBaTb B
peLueHnr BONPOCOB, CBA3aHHbIX C peanusaumeit obuiero nmyulectsa (MyHKT 7 cTaTbk 213 26 ), Takxe He
COOEPXUT TaKOro MexaHn3Ma Nepefaydm UMyLLLECTBA Ha Ny6aMYHbIE TOPrK, KOTOPLINA YYUThIBa Obl
NpeuMyLLeCcTBEHHOE NPaBo COCOBCTBEHHMKOB 3TOr0 MMYyLLECTBa NPUobpecTmn ero Ha Tex yCaoBUAX, Ha
KOTOPbIX 3TO MMYLLECTBO roToB NpuobpecTn nobegmtens TOPros (B TOM YMC/e MO TOW LeHe, KOTopas
onpegeneHa no pesyabTaTaM OTKPbITbIX TOPros). Mpun 3ToM B 'pa)kfaHCKOM Kofekce Poccninckom
defepalnm OTCYTCTBYIOT NPsMble OCHOBaHWA 4715 BbIBOAA O TOM, YTO Npu BaHKPOTCTBE rpaXK faHnHa-
LOJDKHVKA Ha ero AoJ1o B NpaBe o6buen cobCTBEHHOCTN He PaCcnNpPOCTPAHAETCS NPEUMYLLLECTBEHHOE NPaBo
MOKYMKW APYrux y4aCTHUKOB Takon COBCTBEHHOCTM.

CoOTBETCTBEHHO, MONOXEHNA NyHKTa 1 ctaTbn 250 MK Poccninckon denepaunmn - Kak CBUAETENbCTBYET
NpaBOMNPMMEHNTENbHAA NPaKTKKa - LOMYCKAOT BO3MOXXHOCTb MX HEOAHO3HAYHON NHTEepNpeTauun. 370, B
CBOIO 0Yepefb, MOXET NPUBOANUTL K HECOPA3MEPHOMY U He MOAKPENSIEHHOMY KOHCTUTYLIMOHHO 3Ha4YUMOi
LieSIbl0 OrPaHNYEHNIO 3aKOHHbIX MHTEPECOB YYaCTHUKOB OTKPLITbIX TOProB B paMKax Aena 0 6aHKpOTCTBe
rpakaaHWHa-A0/HKHMKA NPY Npofake ero Aoau B npase COBCTBEHHOCTM Ha XXUION AOM U 3eMeSbHbIN
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Yy4aCTOK MoA HWUM, - @ UMEHHO UHTEPECOB CaMOro rpaXaaHnHa, ero KpeamTopoB, COCOBCTBEHHMKOB
MUMYLLLECTBA AOJ/DKHUKA, B TOM YucCsie ero cynpyra (bbiBwero cynpyra), u gobpocoBecTHoro npuobpetartens
crnopHom gonu, nobegmsLuero Ha Toprax.

B 4acTHOCTW, NPaBOBOW aCMNeKT NPUOPUTETa UHTEPECOB COCOBCTBEHHMKA, B TOM Yucse cynpyra (6biBliero
Cynpyra), »Xuaoro noMeLLeHns 1 3eMesIbHOr0 y4acTKa NnoA HUM - 06yCIOBNIEHHbIN HE TOJIbKO MHTEepecamm
KOHCONMAaLMM nNpaBa COBCTBEHHOCTW, HO U KOHCTUTYLIMOHHOWM 3HAa4YMMOCTbIO CEMENHBIX LLEHHOCTEWN,
CTPEMJIEHNEM COXPaHUTb B COBCTBEHHOCTM XWJI0e MOMELLEHNE, TAe NPOXNBAET CEMbS rPakAaHNHa-
LOMMKHMKA, ero Cynpyr, pOANTeNN, AETH, - MOXKET OKa3aTbCA NOCTaBAEHHbIM MO COMHEHNE B CBA3M C
OTCYTCTBMEM B LENCTBYIOLLEM 3aKOHOAATENLCTBE CNELNasbHOro peryanpoBaHns npenMyLecTBEHHOR0
npaBa MOKYMNKW 40 B npase obuien foneBo COBCTBEHHOCTW Ha HEABMXXMMOE NMYLLECTBO Mpu
obpalleHnn Ha Hee B3bICKaHUS B paMKax fena 0 6aHKPOTCTBe rpa)kAaHUHa, B TOM Yncne
NpenMyLLEeCcTBEHHOrO NMpaBa MOKYMKU foan B NpaBe COBCTBEHHOCTU Ha 3eMeSbHbIN Y4aCTOK U
PacrnosIOXKEHHbIN Ha HEM XIJION [OM.

BmecTe ¢ Tem cobntofeHne pexxnma 3aKOHHOCTU Npy NPOBEAEHUN TOProB Mo peannsauny 001 B NpaBe
COBCTBEHHOCTUN Ha XXWION AOM U 3eMeJIbHbIN YHaCTOK NOA4 HUM B OTHOLLEHUN nobeaunTens Taknx TOpros,
3allMTa ero 3aKOHHbIX MHTEPECOB Kak y4acTHMKaA rpakaaHckoro obopoTa (npuobpeTaTens) Takxe MoryT
OKa3aTbCsA NO4 Yrpo30i, B TO BPEMSA KaK AeNCTBYOLWEee 3aKOHOAATENbCTBO MCXOANT U3 NPMHLMNAA 3alnThl
000POCOBECTHBIX YHAaCTHMKOB rpaXklaHCKOro 060poTa, NPOABASIOWMX NPY 3aKII0YEHNN CAeNKN fobpyto
BOJIIO, PAa3yMHYI0 OCMOTPUTENIbHOCTb N OCTOPOXXHOCTb. B CBSA3M C 3TUM, KOHKPETU3INPYS U3NOXKEHHbIE B
MoctaHosneHun oT 21 anpensa 2003 roga Ne 6-1 npaBoBble MO3ULMN NPUMEHNTESIBHO K MPaBOOTHOLIEHNAM
Nno NoBOAY KYMNan-Npoaakn Xunaoro nomewieHns, KoHctutyumoHHein Cya Poccninckon ®egepaumm
OTMETWUI, 4TO NoNoXKeHne ctatbmn 35 (4acTb 1) KoHcTuTyuumn Poccuinckon ®epepaumm, COrlacHO KOTOpPOMY
MpPaBo YaCTHOM COBCTBEHHOCTM OXPAHAETCS 3aKOHOM, HE MOXET ObITb MHTEPNPETMPOBAHO Kak
Mo3BOJIAKOLLLEE NTHOPUPOBATb 3aKOHHbIE MHTEpeCkl NpnobpeTaTens Xuaoro nomelleHuns (MoctaHoBneHme
oT 24 mapTa 2015 roga Ne 5-11 ). Ha B3anMocBs3b Hag/iexallen 3aboTAnBOCTY U pa3yMHOMN
OCMOTPUTESNIbHOCTU YYaCTHUKOB rpakAaHCKoro obopoTa € Mx e 0o06poCcoBeCTHOCTLI0 0bpallaeTcs
BHMMaHWe 1 B page Apyrux peweHunn KoHctutyumoHHoro Cyaa Poccuinckon ®epepauunm (MoCTaHOBAEHNS
oT 27 okTsa6psa 2015 roga Ne 28-M, oT 22 ntoHa 2017 ropa Ne 16-M n gp.).

M3 3TOro cnepyeT, 4TO B KOHCTUTYLMOHHBIX Npegenax 4onycTUMOro 3aKkoHoLaTelbHOro yCMOTPEHNS
cneunanbHble rapaHTUN MHTEPECOB COCOBCTBEHHUKOB B CBA3M C peaan3aunen gonam B npase
COBCTBEHHOCTW Ha TOprax yCTaHOBJIEHbI JINLLb B OTHOLIEHWM OTAE/bHbIX NPOLLEAYp peannsaunm
NUMyLLLeCTBa, B APYrMX Xe npoueaypax, B HaCTHOCTM B MpoLeAype peannsaunm nMyLLecTBa B paMKax gena
0 BaHKPOTCTBE rpaxAaHWHa, BO3SMOXHOCTb COXPaHEHNS NMPenMyLLLECTBEHHOr0 NpaBa NMoKYMNKK 3a
cybbekTamu, NHTEpPeC KOTOopbIX 06YCIOBAEH TEMW XKe MpUYNHaMm (CoXpaHeHne LenoCcTHOCTU 0bbekTa
MMYLLLECTBEHHOr O NpaBa U np.), lopnanyeckn He obecneyeHa B CBA3M C OTCYTCTBNEM HEOOXOAMMON U
AOCTaTOYHOWN ONpeaeneHHOCTH OeACTBYOWEr0 HOPMATUBHOIO perynmpoBaHus. NMogobHoe
3aKOHOAATEsIbHOE PeLIeHNE HE MOXKET BblTb MPU3HAHO KOHCTUTYLMOHHO AOMYCTUMbIM NPUMEHUTENBHO K
nocTaBfieHHOMY nepef KOHCTUTYyUMOHHBIM CynoM Poccuinckon ®egepaunm BONPOCY 0 HapyLWeHUn Npas
nobpocosecTHoro npuobpetaTens - nobeanTens Topro., y KOTOPOro NMEINCh 3aKOHHbIE OXXNAAHNS
OTHOCUTENbHO NPMoBpeTeHUs NMyLLLECTBaA B COBCTBEHHOCTL B pe3ybTaTe nobenbl Ha Toprax.

5. KoHCTuTyumoHHbIN Cyg Poccminckon ®epepaunm HEOQHOKPATHO NOAYEPKMUBA, YTO eanHoobpasHoe
MOHMMaHMe, a 3HAYUT, U MPUMEHEHNE NPABOBOM HOPMbI 06ecne4ymBaeTCs COBNOAEHNEM KpUTEpUS ee
onpeneneHHoCTH, AICHOCTN U HEABYCMbICIEHHOCTW, KOTOPbIV BbITEKAET M3 KOHCTUTYLIMOHHbIX MPUHLMMOB
NpaBoOBOro rocyAapCTBa, BEPXOBEHCTBA 3aKOHa M IOPUANYECKOro paBeHCTBa (CTaTba 1, YacTb 1; cTaTha 4,
YacTb 2; cTaTbd 15, 4acTn 1 n 2; cTaTtba 19, YacTn 1 1 2, KoHCTUTYuumn Poccuinckon denepaunn).
HeoHO3Ha4YHOCTb, HEYETKOCTb M MPOTUBOPEYMBOCTb MPABOBOr0 PEryanpoBaHns NpenaTCTBYIOT
afeKBaTHOMY YACHEHMIO ero cofep)XaHuns, LOMyCKalT BO3MOXXHOCTb HEOr paHNYE€HHOro yCMOTPEHNA B
npoLiecce nNpaBonpuMeHeHns, BegyT K Npon3Bosy. TemM caMbiM 0CcnabndaoTcsa rapaHTum rocy4apCcTBEHHON, B
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TOM Yucne cynebHom, 3awmThl NpaB, CBO6O 1 3aKOHHbIX MHTEPECOB rpa)kaaH. B 3Ton cBs3u camoro no
cebe HapyLwweHna TpeboBaHUS onpefeneHHOCTN NPaBOBOM HOPMbl MOXKET BbITb BMOJHE AOCTAaTOYHO ANA
NpVM3HaHNA Tako HOpPMbl NpoTuBopedalen KoHcTuTyuum Poccuinckon ®egepaumm (noctaHoBieHus ot 20
nekabps 2011 roga Ne 29-M, o1 22 anpensa 2013 roga Ne 8-, o1 16 anpens 2015 roga Ne 8-, 0T 2 uioHS
2015 ropa Ne 12-M, o1 19 mionsa 2017 roga Ne 22-M, o7 16 mapTa 2018 roga Ne 11-1, oT 25 theBpana 2019
roga Ne 12-Mwn gp.).

Mexzay TeM nyHKT 1 cTaTbu 250 'K Poccuiickon ®efepaumm - B My HeONPeaeeHHOCTY ero
HOPMAaTMBHOIO COLEPXXaHUA B CUCTEME AENCTBYIOLLEro NPaBoBOro peryMpoBaHns - He N03BoSISeT
onpenennTb YC0BMA U NOPALOK peasn3aumm y4aCTHUKOM obLier 101eBON COBCTBEHHOCTM
NpeuMyLLEeCTBEHHOr0 NpaBa NoKynky A0au B NpaBe COBCTBEHHOCTM Ha XWUJ10e NOMeLLeHNe 1N 3eMeSbHbIN
Yy4aCTOK, Ha KOTOPOM OHO PacCroJIOXKEHO, B CJy4ae ee Npoaaku € Ny6AnYHbIX TOProB B paMKax NpoLeaypbl
6aHKpOTCTBa rpaAaHWHa 1, COOTBETCTBEHHO, BO3MOXKHOCTb NepeBoa Ha Hero npas 1 0ba3aHHoCTEN
nobennTtens Topros - npuobpeTaTens Takonm 4OAN U MOTOMY He COOTBETCTBYET KOHCTMTYuUMN Poccninckon
®epepaumm, ee ctatbam 2, 17 (4actb 3), 19 (yvactn 1 mn 2), 35 (4actu 1, 2 n 3) n 55 (4acTb 3).

[na npvBeneHns NPaBoBOro peryanpoBaHns, KacaroLerocs ycoBui 1 Nopsaka peanmsaumm
rPaAaHMHOM - y4aCTHUKOM 06LLen foneBo COBCTBEHHOCTY NMPENMYLLECTBEHHOMO NpaBa MOKYMNKW 40NN B
npase COBCTBEHHOCTU Ha XU0e NoMeLLeHMe 1 3eMesibHbIN y4acTOK, Ha KOTOPOM OHO PacnofioXeHo, B
Cny4Yyae ee npofaxkm ¢ Ny6MYHbIX TOProB B paMKax npouenypsl 6aHKPOTCTBa rpa)kAaHUHa, B COOTBETCTBUE
C KpuTepmem ornpenesieHHoCTY NPaBoBbiX HOPM (hefepasibHOMY 3aKOHOLATESI0 HaLJEXNUT - UCXOL4A U3
TpeboBaHuin KoHCTUTYUMn Poccuinckon ®epepaunm 1 NprHMMas BO BHUMaHWE NPaBoOBbIE MO3NLIAN
KoHcTuTtyumoHHoro Cyna Poccunckon ®efepaunn, Bolpa)keHHble B HacTosAWweM MocTaHOBAEHUN, - BHECTU B
LeicTBylolLee 3aKOHO4aTebCTBO HeobXoanMble n3MeHeHWs. MNpun 3ToM efepanbHbli 3aKoHoAaTe b He
JiVLLEeH BO3MOXXHOCTW YCTAHOBUTbL COOTBETCTBYIOLLEE perympoBaHue 1 415 Cyiyvyaes NpoLaku C
ny6AMYHbIX TOProB 4OAU B NpaBe COOCTBEHHOCTM Ha ApYyroe UMyLLEeCTBO, MPeayCMOTPETb MHbIE
0COBEHHOCTY OCYLLEeCTBEHNA COCOBCTBEHHMKOM UMYLLECTBA, 3aMHTEePEeCOBaHHbIM B YBEJIMYEHN CBOEN
L0711 B paBe COBCTBEHHOCTM Ha 3TO MMYLLLECTBO, NpaBa MNOKYMNKN A0SIM A0 MPOBELEHUS TaKMX TOProB, B
TOM YuCAie pewnTb BOMPOC O HAIMYMM MK OTCYTCTBUM HEOBX0AMMOCTY MOBTOPHOIO NPeasoXXeHuns
cocobCcTBEHHMKAM NprMobpecTy L0 B C/TyYae N3MEHEHUS €€ LieHbl, €CIM TOPr He COCTOATCS.
KoHcTuTyumoHHbI Cya Poccuiickon ®efepaLumm Takxe nonaraeT BO3MOXHbLIM B LLeNaX 3alluThl Npas U
cBobof rpaxaaH NpeaycMoTpeTb Ha OCHOBaHMM NyHKTa 12 YyacTu nepBol cTaTblh 75 denepanbHOro
KOHCTUTYLMOHHOIO 3aKoHa "O KoHcTuTyumoHHoM Cyae Poccuinckon ®epepaummn” cneayowmin ocobbii
NopsLOK MCMOJIHEHMA HacTosALero MNocTaHoBeHNs . Bipedb 00 BHECEHUA B MPpaBOBOe perynposaHune
HeobXx0aMMbIX N3MEHEHU NPOAaXa Ha Toprax A0/u B npaBe obuien cOBCTBEHHOCTY Ha XKWJI0e MOMELLEHNE
1 3eMeNbHbIN Y4acTOK, Ha KOTOPOM OHO PacMo/IoKeHOo, B paMKkax npoueaypbl 6aHKpOTCTBa rpaXkaaHuHa
OCYLLECTBJIAETCA C MPUMEHEHWNEM FAPaHTUIA MpPaB y4aCTHUKOB [,0ME€BOA COBCTBEHHOCTU, MPEdYCMOTPEHHbIX
ab3auamu BTOpbIM 1 TpeTbMM cTaTbh 255 K Poccuiickon depepaunm , 4To C y4eTom ocobeHHOCTEN
npouenypbl 6aHKPOTCTBa BhipaXKaeTca B ciegytolleM. Mpu npogaxke ¢ ny6ANYHLIX TOProB 40N B NPaBe
obLuen cobCTBEHHOCTM, NpUHAAAeXALLEN AOMKHUKY, KOHKYPCHBIV YNPaBASIOWMNA HanpaBaseT 4pyrum
y4acTHMKaM L0NeBOW COBCTBEHHOCTM NpeanoXXeHne NpruobpecTn NpuHaaneXxallyo O/KHUKY 00 C
yKa3aHVeM ee CTOMMOCTU, PaBHOW HaYvasibHOW LeHe Ha Toprax. [pu HaanyYmm cornacns KOHKYpPCHbIN
yNpaBASIOLWLMA 3aKI04aeT LOrOBOP KYNAU-NPOAAXUN C COOTBETCTBYIOLLMM YH4AaCTHUKOM (YHaCTHUKaMM)
[,01€BOW COBCTBEHHOCTU. [pn HEMOJTYHEHMM COrNacns B TeYEHNEe MECSAYHOMO CPOKa A0J14 B Npase obLiei
COBCTBEHHOCTHY, NPUHAANEXALLAsA LO/MKHUKY, NPOAAeTCs ¢ Topro.. Mpu 3TOM NpaBmo o
npenMyLLecTBEHHOM MpaBe MOKYMNKW Y4aCcTHMKOB A0/1€BON COBCTBEHHOCTN HE MPUMEHSETCA B 3TOM Cily4ae,
a TakXXe Npu npoaake C MOBTOPHbLIX TOProB 1 NpoAake NocpeaCcTBOM NyHANYHOrO NPeaIoKEHMS.

C y4eToM 06CTOATENLCTB KOHKPETHOrO iena U YCTaHOBIEHHOr0 NopsaKa UCMOSHEHUS HACToALWEro
MocTaHoBeHNA KOHCTUTYUMOHHLIN Cya Poccuinckon ®epepaummn, pykoBOACTBYSCh NYHKTOM 10 1 4acTm
nepeon CTaTbl 75 PefgepasibHOro KOHCTUTYLMOHHOMO 3aKoHa "O KoHcTuTyumnoHHoMm Cyae Poccuinckon
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denepaummn" , NPUXOANT K BbIBOAY 00 OTCYTCTBUM OCHOBaHWUIA A5 NepecMoTpa Aefa C y4acTUeM
3aaBuUTeN .

Mpy 3TOM KoHCTUTYUMOHHBIN Cya Poccuinckon ®epepaumm cHATAET BO3MOXHbBIM, PYKOBOACTBYACH 4acCTbio
yeTBepTon cTaTby 100 ®efepasibHOrO KOHCTUTYLMOHHOMO 3akoHa "O KoHCcTuTyumoHHoM Cyae Poccninckon
®epnepaummn” , yCTaHOBUTDL, YTO 3as8BUTE/Ib UMEET MNPaBo Ha MPUMEHeHe KOMNEeHCaTOPHbIX MeXaHW3MOB B
CBSA3U C NPaBONPUMEHNTENbHbIMU PeLleHNAMIN, OCHOBAHHbLIMMW Ha NONIOXKEHUSAX NMyHKTa 1 ctaTen 250 TK
Poccuiickon ®epepaumm , ecnun byaeT BbISBEHO, YTO €ro 3aKOHHbIE OXXMAaHUS Kak nobeauTens Topros
obycnoBneHbl MHTEpecoM fobpocoBecTHOro npuobpeTaTens Xuaoro nomelleHns (4oma) n 3eMesibHOro
yyacTka rnoj Hum. ®opMa 1 pa3mep KOMMEHcauun, a Takxxe Haanm4yme 0CHOBaHWUN 4115 ee NPUMEHEHUS
onpegensaTca ApbuTpa>kHbIM Cy1oM ApxaHrenbckor 06nacTu Kak Cy4oM, paCCMOTPEBLUNM KOHKpeTHoe
[eN10, B KOTOPOM NPUMEHEHbI 0CropeHHble B KoHCTUTYyumoHHoM Cyae Poccuinckon ®egepaumm
HOPMaTUBHbIE MOJIOXKEHMS.

Mcxons M3 N3n0XXeHHOro 1 pyKoBOACTBYSAChL CTaTbamn 6,47 1,71, 72,74, 75,78, 79, 80 n 100
®epnepanbHOro KOHCTUTYLMOHHOIO 3akoHa "O KoHcTuTyumnoHHoM Cypne Poccuinckon @epepauun” ,
KoHCTUTYLMOHHbIN Cya Poccminckon depepaummn

NnoCTaHOBW:

1. Mpu3HaTte NYHKT 1 cTaTbu 250 'K Poccuinckon denepaumy He COOTBETCTBYIOWNM KOHCTUTYLUK
Poccuinckon ®epepaumm, ee ctatbam 2, 17 (4actb 3), 19 (4actu 1 n 2), 35 (yactm 1, 2 n 3) n 55 (vacTb 3), B
TOW Mepe, B KaKoW CoAep>Xallnecs B HEM MOJI0XKEHNS B CUCTEME OeNCTBYIOLLErO MPaBOBOr0
perynnpoBaHus U € y4eTOM NPaBONPUMEHNTESIbHON NPAKTUKKN SABASIOTCA HEONPeAEeIEHHbIMM B HacTH
BO3MOXXHOCTMW 1 NOPSiAKa peannsauunm rpakaaHamuy - y4aCTHUKaMmn AoSieBo COBCTBEHHOCTH
NPeuMyLLECTBEHHOr0 NpaBa NOKYnKy A0Au B NpaBe COBCTBEHHOCTM Ha XU10e MOMELLEHNE N 3eMESbHbIN
Y4aCTOK, Ha KOTOPOM OHO PacroJiIoXKEHO, B C/ly4ae ee Npofaky MOCTOPOHHEMY JiMLy C NyBANYHbIX TOProB B
paMkax npoueaypbl 6aHKpPOTCTBa FpaXkAaHWHa.

2. PefepaibHOMY 3aKOHOAATENIO0 HAANEXUT - UCX0AA 13 TpeboBaHMn KOHCTUTYLMK Poccninckon
denepaunm 1 NpUHUMas BO BHMMaHME NMpaBoBble No3numm KoHCTUTyumnoHHoro Cyaa Poccuinckon
defepaLnm, BbipaXKeHHble B HacTosLeM MoCcTaHOBAEHNW, - BHECTU B AEACTBYIOLLEE NPaBOBoe
perynnpoBaHue COOTBETCTBYIOLME N3MEHEHNS. Bnipeab A0 BHECEHMA B NMPaBOBOE peryanpoBaHue
HeobXx0aMMbIX N3MEHEHU NPOAaXa Ha Toprax Ao/u B npaBe obuien cOBCTBEHHOCTY Ha XKWJI0€ MOMELLEHNE
1 3eMenbHbIN Y4acTOK, Ha KOTOPOM OHO PacMo/IoKeHOo, B paMKkax npoueaypbl 6aHKpOTCTBa rpaXkaaHuHa
OCYLLECTBJIAETCA C MPUMEHEHWNEM FaPaHTUIA MPaB y4aCTHUKOB [,0ME€BOA COBCTBEHHOCTU, MPEAYCMOTPEHHbIX
ab3auamu BTOpbIM 1 TpeTbMM cTaTbk 255 K Poccuiickon degepaunm , 4To C y4eTom ocobeHHOCTEN
npouenypbl 6aHKPOTCTBA BbipaXKaeTca B ciegytolleM. Mpu npogaxke ¢ ny6ANYHLIX TOProB A0S B NpaBe
obuwen cobCTBEHHOCTW, NPUHAANEXALEN OOJKHUKY, KOHKYPCHbIA YNPaBASIOWNIA HanpaBaseT 4pyrnM
y4acTHMKaM L0NeBOW COBCTBEHHOCTM NpeanoXXeHne NpruobpecTn NpuHaanexallyo O/DKHUKY 00 C
yKa3aH/eM ee CTOMMOCTU, PaBHOW HaYvasibHOW LeHe Ha Toprax. [pu Haamymm cornacus KOHKYpPCHbIN
yNpaBAsioLWmMi 3aK/I04aeT 4OrOBOP KYMNAN-NPOLAXKMN C COOTBETCTBYIOLWLMM YHaCTHUKOM (y4aCcTHUKaMK)
[,0/1€BOW COBCTBEHHOCTU. [pK HEMOJTYHEHMM COrNacns B TeYEHNEe MECSAYHOIO CPOKa A0J14 B Npase obLiei
COBCTBEHHOCTHY, NPUHAANEXALLAsA LO/MKHUKY, NPOAAeTCs ¢ Topro.. Mpu 3TOM NpaBmo o
npenMyLLecTBEHHOM MNpaBe MOKYMNKW Y4aCcTHMKOB A0/1€BON COBCTBEHHOCTN HE MPUMEHSETCA B 3TOM Ciy4ae,
a TakXXe Npu Npoake C MOBTOPHbLIX TOProB 1 NpoAake NocpenCcTBOM NyHANYHOro NPeaioKeHMS.

3. B cooTBeTCTBUM C HacTblo YyeTBepTOM cTaTbh 100 PegepasibHOro KOHCTUTYLMOHHOMO 3aKoHa "0
KoHcTuTyumoHHom Cypne Poccuiickon ®epepaummn” rpakgaHuH LectasuH Banepuin BnaanmMmmposmy numeet
NpPaBo Ha NPUMEeHeHNe KOMMEeHCATOPHbIX MEXaHM3MOB B CBSA3W C NPaBONPUMEHUTESIbHBIMU PELLEHUSIMMU,
OCHOBaHHbIMW Ha NosoXKeHUsX NyHkTa 1 ctaTtbn 250 MK Poccuinckon ®epepaumnm , ecnm 6yneT BbiSIBJIEHO,
4YTO ero 3aKOHHbIe OXMAaHus Kak nobeamTens Topros 06yCNOBAEHLI MHTEPECOM LOOPOCOBECTHOIO
npvobpeTaTesns XUaoro noMmeLleHms (LomMa) n 3eMesibHOro y4actka nog HuM. dopma u pasmep
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KOMMEHCaLMW, a TaK)Xe Ha/lM4yMe OCHOBaHWUIA A9 ee MPUMEHEHNS onpenenstoTcs ApbuTpaXKHbIM Cy0M
ApxaHrenbCKon 061acTu Kak CyaoM, paCCMOTPEBLUMM KOHKPETHOE L1ef10, B KOTOPOM MPUMEHEHO
ocrnopeHHoe B KoHcTutyumnoHHom Cyae Poccuinckon ®egepaumm HOpMaTMBHOE NOJIOXKEHME.,

4. HacToswee MocTaHOBNEHNE OKOHYATENbHO, HE MOANEXUT 06>XXafl0BaHWIO, BCTYMaeT B CUJY CO OHS
opmumanbHoro onybamkoBaHms, LENCTBYET HENOCPEACTBEHHO U He TpebyeT NoATBEPKAEHUS ApYyruMuy
opraHaMu 1 OOJIKHOCTHbBIMMW JIMLLAMU.

5. HacTosuiee MocTaHOBNAEHNE MOANEXUT HE3aMeAIMTEeNbHOMY ony6ankoBaHuMio B "Poccuinckon rasete",
"CobpaHum 3aKoHodaTeNbCTBa Poccuinckon degepaunn” n Ha "OduumanbHOM MHTEPHET-NOPTAaJie MPaBOBOW
NHpopMauun™ (Www.pravo.gov.ru).

KOHCTUTYLMOHHbIN Cyq,
Poccuinckon ®depepaunmn

Ne 23-1
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