Mo pneny o npoBepke KOHCTUTYLMOHHOCTU NOJIOXKEHUHN NYHKTa 4
4yacTu nepBoun ctaTtbM 24 1 NnyHKTa 1 ctaTtbm 254 YrosoBHO-
npoueccyasnbHoro kogekca Poccunckon denepaumm B CBA3MU C
Xxanobamu rpaxpad C.N.AnekcangpuHa u H0.®.BawieHko

MocTtaHoBneHne * Ne 16-M - o1 14.07.2011 - KoHCTUTYuUMoHHbIN Cya Poccuinckon ®epepauun - JencteyeT be3
N3MEeHeHNN

VimeHeMm

Poccuiickon ®epepaumm

NMOCTAHOBJIEHUE

KOHCTUTYLIMOHHOI O CYZIA POCCUNCKOW ®EEPALLAN

no ey 0 NPOBEePKe KOHCTUTYLMOHHOCTU MNOMI0XKEHWU NYHKTa 4 YacTu

nepeon ctatbn 24 1 nyHKTa 1 cTaTbn 254 YroaoBHO-NPOLECCYabHOro

Kogekca Poccunckon depepaunn B €BS3M C xxanobamum rpaxaaH C.M.AnekcaHapuHa n H0.®.BalleHko
ropog CaHkT-MNMeTepbypr 14 uions 2011 roga

KoHCTUTYLMOHHBIN Cya Poccuinckon ®enepaunu B coctase Mpeacenatens B.[.3opbkuHa, cynen
K.B.ApaHoBckoro, A.W.bonuosa, H.C.boHaaps, I.A.lagxunesa, H0.M.[laHnnosa, J1.M.)Kapkosow, I.A.XKununHa,
C.M.KasaHuesa, C.[.KHs3eBa, A.H.KokoToBa, J1.0.Kpacas4yukoson, C.MN.MaspuHa, H.B.MenbHWKOBA,
0.0.PynknHa, O.C.Xoxpsakoson, B.I.ApocnasLesa,

C yqacTunem rpakgaHuHa C..AnekcaHapuHa 1 ero npeacrtaBuTenen - agsokaTtos J1.K.AiiBap,
C.B.O6pa3uoBa n N.J1.TpyHoBa, rpaxxaaHuHa HO.d.BalleHKo 1 ero npeacTaBUTENs - afBoKaTa
I.®.MalnHMTAMHOBOW, MOCTOSIHHOIO NpeacTaBmTens FocyaapCcTBeHHON [yMbl B KOHCTUTYyuUMOHHOM Cyge
Poccunckon ®epepaumm A.H.XaputoHoBa, npeactasutens Coseta Gefepauum - LOKTOpPa IOPULNYECKUX
Hayk E.B.BnHorpanoBsoi, NosiHOMOYHOr0 npeacTtasuTens Mpe3unageHTta Poccuinckon ®epepaumm B
KoHcTuTyumoHHom Cypne Poccuiickon ®epepaumm M.B.KpoToBsa,

PYKOBOACTBYSACh CTaTben 125 (YacTb 4) KoHCcTuTyuun Poccminckon depepauum, NyHKTOM 3 4acTu NepBoN,
YaCTAMN TPETbEN N YETBEPTON CTaTbh 3, YaCTbio NEPBON CTaTby 21, cTaTbamum 36, 74, 86, 96, 97 n 99
®epnepanbHOro KOHCTUTYLMOHHOMO 3akoHa "O KoHcTuTyumnoHHoM Cyne Poccuiickon @epepauun”,
paccMOTpes B OTKPbLITOM 3acefaHn 4esi0 O MPOBEPKE KOHCTUTYLMOHHOCTU MOJIOXKEHNA NyHKTa 4 YacTu
nepsomn ctaTbk 24 1 nyHkTa 1 cTtaTby 254 YIK Poccuinckon ®egepaumm.

MoBOAOM K pacCMOTPEHMIO Aena ABMANCL Xanobbl rpaxaH C.M.AnekcaHgpvHa v H0.®.BalleHko.
OCHOBaHMEM K PacCMOTPEHMIO Aena ABMaacb 0bHapyXUBLLASCA HEOMpPeaeNeHHOCTb B BONPOCE O TOM,
COOTBETCTBYIOT /I KOHCTUTYLMK Poccuinckon ®epepaLiyy ocnapnBaemble 3asBUTENSMU 3aKOHOMOIOXKEHMS.
MockonbKy 06e »Xanobbl KacatoTcs 0AHOM0 U TOro Xe npeameTa, KOHCTUTYUMOHHbIA Cyn Poccuinckon
depepaumm, pykoBoACTBYSACh CTaTben 48 ®efepanbHOro KOHCTUTYLMOHHOIO 3aKoHa "O KOHCTUTYLMOHHOM
Cyne Poccunckon ®enepaummn”, coeauHua gena no aTum xanobam B 04HOM NPON3BOACTBE.

3acnywas coobuieHne cyabn-goknagdmka H.B.MenbHnKoBa, 06bACHEHNSA CTOPOH U UX NPeacTaBuUTeNeR,
BbICTYMIEHNS NPUraLlleHHbIX B 3acefilaHne npeactasmTenen: oT MMHUCTEPCTBA IOCTULUN POCCMICKOW
®epnepaumnm - E.A.bopuceHko, oT 'eHepanbHOro npokypopa Poccunckon ®epepaunn - T.A.Bacnnseson,
KoHCTUTyumoHHbIn Cyn Poccminckon ®epepaumnm

yCTaHOBMUI:

1. CornacHo NyHKTY 4 4acTu nepson cTaTbmn 24 YIK Poccuinckon ®epepaummn, ycTaHaBAMBaloLLEN
OCHOBaHWA 0TKa3a B BO30yXXAeHUN Yyron0BHOI0 Aefa Uan npekpaLLleHns yrosioBHoro gena, yrosaosHoe Leno
He MOXXeT 6bITb BO30Y>XAEHO, @ BO3OY)KAEHHOE YroJIOBHOE AENI0 MOANEXNT NPEKPALLEHMIO B CBSA3M CO
CMepTbio NO03PEBAEMOro Uy 06BMHAEMOr0, 3a UCK/IIDYEHNEM C/lyYaeB, KOrga Npon3BOACTBO No
Yyros0BHOMY Aenly Heobxoaumo ans peabunmtauum ymepluero. [laHHOe NpaBuio KOHKPETU3NPOBAHO B
nyHkTe 1 cTaTbn 254 YIK Poccunckon depepaunn, npegycmMmaTpuBaloweM npekpaLleHne yroaoBHoro gena
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cynom B cynebHoM 3acefjaHnu B cliydae, ecnm 0bCToATENbCTBO, yKa3aHHOoe B MyHKTe 4 4acTu NepBon ero
CTaTbu 24, byneT yCTaHOBNEHO BO BpeMs cyaebHoro pasbupaTtenscTaa.

1.1. MocTaHoBNEHNEM CnefoBaTeNs 5-ro oTaena cheacTBeHHOM YacTu [1aBHOro C/1ieACTBEHHOr O
ynpasaeHuns npu FNaBHOM ynpaBaeHUM BHYTPEHHUX AeN no ropoay Mockee MMHUCTEPCTBA BHYTPEHHUX
nen Poccuinckon @epepauun ot 27 asrycta 2010 roga Ha 0OCHOBaHMU NyHKTa 4 4aCTu NepBON CTaTbu 24
YMK Poccuiickon deaepaLuinn yroioBHoOe Aeno, B03byXAeHHOe Mo npusHakaM npecTynyieHus,
npenycMOTPEHHOro cTaTheln 264 "HapylueHne npaBui LOPOXKHOIO ABVXKEHNUS U dKCMIyaTaLmm
TpaHcnopTHbIX cpeacTs" YK Poccunckon ®epepauum, 661710 NpeKpaLLEHO B OTHOLLEHUN FPaXKaaHKN
0.C.AnekcaHOpWHON B CBSA3M C ee CMePTbio, HECMOTPS Ha BO3PaXKeHUs ee 0TLa - Frpa4aHuHa
C.N.AnekcaHfpviHa, ABNSIOLLEroCs 3as8BUTEJIEM MO HacTosAWeMy feny. He cornacMsLINCh C BbIBOOAMU
OpraHoB NpefBapuTesibHOro CNefCcTBUSA O BUHOBHOCTW [0YEpW B COBEPLUEHWNIN YKA3aHHOMO NPeCTynaeHns u
nonaras, 4To Kak caMuM (haKTOM MpeKpaLleHns YyroaoBHOr0 Aefa no HepeabunutupyowemMy 0CHOBaHNIO,
TaK U ero BO3MOXHbIMW IOPULNYECKUMI NOCNELCTBUAMMN MOTYT BbiTb CYLLECTBEHHO 3aTPOHYThI YeCTb U
n06poe UMs NOKOMHON, @ TakXXe 3aKOHHblE NHTepeckl ee 6M3KNX poacTBEeHHNKOB, C.N.AnekcaHLpuH
06>kasioBas MOCTaHOBJIEHME O NMPEKPALLEHNN YIOJIOBHOIO Aena B TBEPCKOW paloHHbIA Cy 4 ropofa MoCKBbI,
KOTOPbIN NPWU3HaN NpekpalleHne yroaoBHOro aefla 060CHOBaHHbLIM 1 B yA0BNETBOPEHNM XKanobbl 0TKa3an
(noctaHoBneHuwe oT 7 okTA6pa 2010 roga, ocTaBneHHoe 6e3 N3MeHeHNs KacCaLlMOHHbIM OnpeaefieHneM
cynebHon Konnerum no yroaoBHbIM fefaMm MoCKOBCKOro ropofckoro cyna ot 17 Hosbps 2010 roaa).

Kak yTBepXJaeT 3afBuUTeNb, NYHKT 4 YacTun nepBon ctatbn 24 YMNK Poccuinckon depepauun, Lonyckas B
C/lyvae cMepTu noao3peBaemMoro (06BMHAEMOr0) NpekpalleHne B OTHOLLEHUN HEro YroJIoBHOrO Aena 6e3
cornacus Ha TO Jinl, UMelLWwmnx B cuny nyHkTa 4 ctaten 5 YIMK Poccuinckon ®epepaumm ctatyc 6am3kmx
POACTBEHHUKOB, 1 He NpefycMaTprBas B Takux caydasx oba3aTesibHOro NpofoKeHns npeaBapuTensHoOro
paccnefoBaHWa 1 MOCaeayoLLero pacCMOTPEHUS Aena CYyOoM MO CYLLEeCTBY B Lie1iX BO3MOXHOM
peabunntaumm ymepLiero, HapyLllaeT npaBa yKa3aHHbIX UL, rapaHTUPOBaHHble CTaTbsaMu 21 (4acTb 1), 45,
46 (vacTtb 1), 48, 49 (4acTb 1) n 55 (4yacTb 2) KoHCcTuTyumm Poccuinckon ®eaepaumn.

1.2. MocTaHoBneHneM Kapabaluckoro ropofckoro cyaa YensbuHckon obnactu ot 21 aHeaps 2008 rofa Ha
OCHOBaHMMW MyHKTa 4 4acTu nepBow cTaTbh 24 1 NyHKTa 1 cTaTbu 254 YK Poccuiickon depepaunm bbis1o
NpeKpaLLeHo yrosloBHOE AeN0 No 06BMHEHMIO FpakaaHnHa E.HO.BalleHKo B npecTynneHuy,
npeaycMOTPEHHOM NyHKTaMm "a" n "6" yacTu TpeTben cTaTbmn 286 YK Poccuinckon deaepanum, B CBA3M CO
cMepTbio 06BMHSAEMOro. Mpn 3TOM MHeHMe 6M3KUX POACTBEHHUKOB YMEpLLEro, BK/o4as ero otua -
3a9BUTENA NO HacTosWweMy feny rpaxaaHuHa H0.®.BalleHKo, 0 BOSMOXHOCTY MpekpaLLeHuns yrosoBHOro
[leN1a He BbISACHAN0Ch, @ aflBOKaT, y4aCTBOBaBLUMIA B YrO/I0BHOM CyA0MPON3BOACTBE MO Ha3HaYeHMIo cyaa,
NPOTMB NpeKpaLleHns nena He Bo3paxkas. [JaHHOe NoCcTaHOBJIEHMe B KaCcCaLlMOHHOM Nopsfike He
06>XKanoBanoch, NOCKONbKY, KakK YTBEpPXAeT 3afBUTENb, O NPeKpaLLeHUn Aena Hu oH, Hu gpyrue bnumskue
POACTBEHHUKMN He YBEOOMSNCH Y KOMUSA PeLleHns UM He BpyYasachk. B yaoBaeTBopeHnn Hai30pHON
»anobel emy 661710 0TKa3aHo.

HO.®.BalleHKO NpoCKT NPU3HaTb HE COOTBETCTBYOLWMUMM CTaTbam 2, 18, 21 (4acTb 1), 45 n 46 (yacTb 1)
KoHCTuTyuLmMmn Poccuinckon denepaumy B3aMOCBA3aHHbIE MOJIOXKEHWSA NMYyHKTa 4 4aCcTu NepBon CTaTbi 24 1
nyHkTa 1 ctatbmn 254 YINK Poccuninckon Gegepauun B TON Mepe, B KaKo OHW NMO3BOJIAIOT CyAy NPUHNMaTb
peLUeHre 0 NpeKpaLLeHnn yroaoBHOrO Aefa B CBA3M CO CMEPThI0 06BUHAEMOr0 Ha CTaguun cyaebHoro
paccMoOTpeHnsa gena (Npu TOM Y4TO AeS0 B MOAHOM 06beMe He CyLanoch, pakTuyeckme obcToaTenbCTBa
He nccnefosanuck) 6e3 Bbi3oBa ero 61M3KMX POACTBEHHUKOB B CyaebHOe 3acefjaHne B KayecTse
YY4aCTHMKOB MpoLecca, a cnefoBaTesibHO, HE YYUTbIBATh UX MO3ULUI0 N0 JaHHOMY BOMPOCY, YeM
HapyLlaloTCs npasa 3TUX JnL.

Kpome Toro, no MHeHuto HO.®.BalleHko, TeM e cTaTbaM KOHCTUTYUMK Poccunckon ®egepaunm He
COOTBETCTBYET 4acCTb cegbMas ctatbm 49 YMNK Poccuinckon ®epepaumm, COrlacHO KOTOPOM afBOKaT He
BrpaBe 0TKa3aTbCs OT NPUHATON Ha cebs 3awmThl Nnofo3peBaeMoro, 06BMHAeMOro. Kak yteepxgaet
3a8BUTENb, B C/lydae CMepTu 06BMHAEMOro Ha3HaYeHHbIN Cy1OM afiBOKaT, cornawasce 6e3 Befgoma
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61M3KMX POACTBEHHNKOB YMEPLLErO C MPEKpaLLeHNEM YrO/I0BHOMO AeNa, Bblpa)kaeT TEM CaMbIM CBOE
JINYHOE MHEHME Mo 3TOMY MOBOAY, B pe3y/bTaTe Yero npaBa TakMX L, MOTYT OKa3aTbCs HapyLUEHHbIMU.
Me)gy TeM Ha3BaHHas HOpMa HK cama no cebe, HM BO B3aUMOCBA3M C APYTMMK OCNapuBaeMbIMM
HO.®.BaleHKO HOpMaTUBHbLIMU MONOXKEHUAMUN YT OJI0BHO-NPOLLECCYanbHOro Kogekca PocCUnckon
defepaun KOHCTUTYLMOHHbIE NMPaBa B YKa3aHHOM MM acMnekTe He 3aTparunBaeT, YTo ABAseTCs
OCHOBAHWEM /151 MPU3HaHWA ero »anobbl B 3TON YaCTN He OTBEYAIOLLEN KPUTEPMIO AOMYCTUMOCTH.
CoOTBETCTBEHHO, MPON3BOACTBO Mo anobe H.®.BalleHKO B YacTK, KacaloLwencs ocnapmBaHus
KOHCTUTYLIMOHHOCTU YacTu ceabmoit cTaTbk 49 YK Poccuinckon ®egepauunm, NoANEXNT MPEKPALLEHNIO B
CWUAYy NYHKTa 2 YacTu NepBon CTaTbl 43 1 cTaTbn 68 PefepanbHOro KOHCTUTYLUMOHHOMO 3akoHa "0
KoHcTuTyumoHHoM Cyge Poccuinckon depepaunn'.

1.3. Kak cnenyet un3 ctaten 74, 96 n 97 ®egepanbHOro KOHCTUTYLIMOHHOIO 3aKoHa "O KOHCTUTYLMOHHOM
Cyne Poccunckon ®egepaummn”, KoHCTUTYUmnoHHbIN Cyn Poccuinckon ®epepaumm no xanobam rpakaaH Ha
HapyLleHne X KOHCTUTYLMOHHbIX NpaB 1 cBob0 3aKOHOM NpoBePSEeT KOHCTUTYLNOHHOCTb OCMapuBaeMbIxX
3aKOHOMOMOXXEHWI TOJIbKO B TOW YacTK, B KAKOW OHW ObINN NPUMEHEHLI B fieNlaX 3asBUTENEN, U NPUHUMaeT
pelleHne no geny, oueHnBasa Kak bykBasbHbI CMbIC/T pacCMaTPMBAEMbIX 3aKOHOMOI0XKEHWUI, TaK MU CMbICT,
npuaaBaemMblii UM 0ULINAJIbHBIM U MHBIM TOJIKOBAHWEM WU CAOXXUBLLENCA NPaBONPUMEHUTESIbHON
NMPaKTMKOM, a TakXXe UCXOAA N3 NX MeCcTa B CUCTEME HOPM.

Taknm obpa3om, npegmMeToM paccMoTpeHns KoHCcTuTyumoHHoro Cyaa Poccuinckon ®enepauum no
HaCcTosALEMY Oeny SBASIOTCA B3aMOCBSA3aHHbIE MONOXKEHNA NMYHKTa 4 YaCTU NepBON CTaTbU 24 1 NyHKTa 1
cTtatbn 254 YINK Poccninckon ®eagepaumm, COracHO KOTOPbLIM YrOJI0BHOE Ae/10 NOAJIEXUNT NpeKpaLleHuto (B
TOM yucne B cyaebHOM 3acefiaHnm) B CBA3N CO CMEPTbIO NOA03PEBAEMOro i 06BuMHAEMOro, 3a
NCKJIIO4YEHMEM C/ly4aeB, KOrAa NpoM3BOACTBO MO YrON0BHOMY Aeny Heobxoaumo ans ero peabuamtaumm, -
NPVMEHNTENBHO K C/Ty4asaM, KOrja C MpekpaLleHMeM yroaoBHOrO Aefia He cornacHbl 6am3kue
POLACTBEHHMKN yMepLUero.

2. CornacHo KoHcTuTyumm Poccuiickonn deaepauny YenoBek, ero npasa v cBoboabl SBASAIOTCS BbICLIEN
LEHHOCTbI0, a Npu3HaHue, cobslogeHne 1 3almTa npas 1 cBoboa YenoBeka M rpakaaHnHa - 0653aHHOCTbIO
rocygapcTea (CTaTbs 2); AOCTOMHCTBO JIMYHOCTW OXPAHSAETCA roCyAapCTBOM, HUYTO HE MOXET 6biThb
OCHOBaHMEM N5 ero ymaneHus (CtaTtbs 21, 4acTb 1); KaXKAbl UMEET NpaBO Ha HEMPUKOCHOBEHHOCTb
YaCTHOM XW3HK, IMYHYIO N CEMENHYIO TalHy, 3aLlUTy CBOEN 4eCTn 1 8o6poro nmeHmn (CTaTbs 23, 4acTb 1).
Bo3naras Ha rocyaapcTBo 0643aHHOCTb OXPaHATb 4OCTOMHCTBO JIMYHOCTK, KOHCTUTYUMA Poccuinckon
depnepaunm rapaHTUpyeT Kaxxaomy cyaebHyto 3awmTy ero npas 1 cBoboa 1 BO3MOXHOCTb 06>KanoBaThb B
CyA peleHns n gencteus (mnm 6e3gencTeme) opraHoB roCyapCTBEHHON BACTU U AOSIHKHOCTHbBIX JNLL
(cTaTba 46, 4acTu 1 1 2), a TakXKe 3aKpenaseT, YTO KaKAbl 06BUHSEMbIV B COBEPLUEHUN NPECTYNAEHNS
CYNTAETCS HEBUMHOBHbLIM, NMOKa ero BUHOBHOCTb He ByaeT AoKa3aHa B NpeayCcMOTpeHHOM deaepanbHbiM
3aKOHOM MopsiiKe 1 yCTaHOB/IEHA BCTYMMBLUUM B 3aKOHHYIO CU1y NMPUrOBOPOM Ccyaa (cTaTbsa 49, YacTb 1).
9Tu NpaBa, Kak cieadyeT u3 ctaten 17 (4acTb 1) n 56 (YacTb 3) KoHCcTuTyumnn Poccuinckon ®enepauun, He
noasexaT orpaHUYeHUIo, OHW MPU3HAKTCA U rapaHTUpyTCa B Poccuinckon ®epepaumm coriacHo
obwenpn3HaHHbIM NPUHLMNAM 1 HOPMaM MeXAYHapOA4HOro Npaea, B TOM YMCJ/1e BblPaXXEHHbIM BO
Bceobueln neknapauum npas Yyenoseka (ctatbn 7, 8, 10 n 11), MexxayHapoAHOM NakTe 0 rpaXKAaHCKUX 1
NoJINTUYECKMX NpaBax (cTaTbs 14) n KoHBEHLMN O 3alLMTe NpaB Yen0BeKa N OCHOBHbIX cBOBOL (CTaTbs 6),
B COOTBETCTBUMN C KOTOPLIMU KaXKAbI Npy paccMoTpeHumn ntoboro npeabsBAEHHOR0 eMy YrOJI0BHOIO
06BMHEHNSA NMEET MpaBo Ha CrpaBenMBoe 1 NybanyHoe pa3bupaTensCTBO Aea B Pa3yMHBbIA CPOK
KOMMNETEHTHbIM, HE3aBUCUMbIM 1 6eCNPUCTPACTHLIM CYyOM, CO3AaHHbIM Ha OCHOBAHMW 3aKOHAa; KaXXAbll
06BUHSAEMBIN B MPECTYMNIEHNN UMEET MPaBO CYNTaTbLCA HEBUHOBHBLIM, MOKa BUHOBHOCTL ero He byaeT
[l0Ka3aHa CorjacHoO 3aKoHy.

2.1. NpaBocyaue B Poccuinckon depeparimm, cornacHo ctatbe 118 (4actu 1 n 2) KoHCTUTyummn Poccnnckon
®efepalimm, OCYLLECTBAAETCS TONbKO CYA0M, B TOM YMCae NoCpeaCcTBOM Yrofl0BHOMO Cy40NpOU3BOACTBA.
Mpw 3TOM rocyfapcTBo 0653aHO rapaHTUPOBATb 3aLLUNTY NPaB Kak COBCTBEHHO Y4aCTHUKOB YrOJIOBHOIO
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npouecca, Tak 1 BCex Tex, YbW NpaBa W 3aKOHHble NHTEepPeChl HeMOCPeACTBEHHO 3aTParmBatTCa npu
NPOU3BOACTBE MO YrOA0OBHOMY Aefy, B TOM Yyucie obecneynBaTb UM Hagaexallme BO3MOXXHOCTM MO
OTCTanBaHUIO CBOUX NPaB M 3aKOHHbIX MHTEPECOB Ha BCeX CTaAMAX YrOJ0BHOMO CyA0NpPON3BOLACTBA
Mo6bIMU He 3anpeLleHHbIMU 3aKOHOM cnocobamu.

OcyLecTBAsA COOTBETCTBYIOLLEE peryupoBaHue, pefepasibHbiii 3aKOHOAATENb - M0 CMbICAY CTaTen 19
(yactn 1 n 2), 45, 46, 49 n 55 (4acTb 3) KoHCcTUTYUumn Poccunckon denepaunm - MpaBOMOYEH Kak
yCTaHaBAMBaTb OTBETCTBEHHOCTb 3a MPaBOHAPYLUEHWSA, TaK U YCTPAHATb €e, a TakxXe ONpefensaTh, Kakue
Mepbl FOCYyapCTBEHHOI0 NPUHYXAEHNS NOANEXaT UCNOJIb30BaHWIO B KaYeCTBe CpeacTBa pearmpoBaHus
Ha T€ MW UHble NPOTUBOMNPABHbLIE AESHUS U MPU KaKMX YCII0BMAX BO3MOXKEH OTKa3 OT UX NMPUMEHEHUS,
obecneymBas TeM caMbIM Kak guddepeHLmaLnio yrooBHON OTBETCTBEHHOCTM, Tak U BOCCTaHOB/IEHNE
npas 1 cBobof nuua, He3aKOHHO MM He0BOCHOBAHHO NMOABEPrHYTOrO YrOJI0BHOMY Mpec/ieioBaHuIo, 1
BO3MeLLeHNe NPUYNHEHHOr0 Bpeaa.

Y4uTbiBas, 4TO HE3aKOHHOE UM HeobOCHOBaHHOE YroJIOBHOE MpecsieJoBaHNe - 3TO OJHOBPEMEHHO U
rpyboe nocaraTenbCTBO Ha Ye10BEYECKOe OCTOMHCTBO, HEMOCPEACTBEHHLIM BbipaXkeHNEM
KOHCTUTYLIMOHHBIX MPUHLMMNOB YBaXXeHNs LOCTOUHCTBA IMYHOCTW, F'yMaHn3Ma, CNpaBefnBocTy,
3aKOHHOCTW, MPEe3yMMnLuMM HEBUHOBHOCTW, NPaBa KaXxA0ro Ha 3aluTy, B TOM Yucne cyaebHyto, ero npas u
c8060A4 NPUMEHNTENBHO K JINYHOCTM NOL03peBaeMoro (06B1HAEMOro) ABASIOTCA BO3MOXHOCTb
peabunuTaumu, T. €. BOCCTaHOBJIEHUS YeCTH, 4O06POro NMEHN ONOPOYEHHOr0 HEeNMpPaBOMEPHbIM 06BMHEHUEM
nnua, a Takxke obecneyeHne NPOBEPKM 3aKOHHOCTM M 060CHOBAHHOCTM YrOIOBHOIrO Npec/iefoBaHns 1
MPUHMMaEMbIX MPOLeCCyasibHbIX PeLleHUid, B Cly4ae HeobxoammocTu - B cyaebHom nopsake.

W3 cTtaTby 54 (YacTb 2) KoHCTUTYUMn Poccuinckon ®epepaunn, KOHKPETU3MPYIOLLEN 06w enpr3HaHHbIN
npasosoi npuHLMn nullum crimen, nulla poena sine lege (HeT NpecTynneHns, HET Haka3aHusa 6e3 ykasaHus
Ha TO B 3aKOHe), BO B3aUMOCBA3M C ee cTaTbe 49, 3akpeniaioLen NpUHLMN Npe3yMnuum HEBUHOBHOCTM,
cneflyeT, 4TO NOAO3PEHME NN 0BBUHEHME B COBEPLUEHMNIN NPECTYMIEHNS MOTYT OCHOBbLIBATLCS UL Ha
NONOXXEHUAX YrO/I0BHOI0 3aKOHa, ONpeaenaoWwero NpecTynHoCTb AesHUS, ero Haka3yeMoCTb U UHble
YyrO/I0BHO-NPaBOBbIE MOCNEACTBUSA, 3aKPEMNIAIOLLEr0 BCE MPU3HAKK COCTaBa NPeCTYNeHNs, Haandune
KOTOpPbIX B AesaHnn, Byayyn e AMHCTBEHHLIM OCHOBAHWEM YroJIOBHOM OTBETCTBEHHOCTU, LOJIKHO
yCTaHaBAMBATLCA TOMbKO B HafiexalleM, 0643aTeNbHOM ANa CyAa, MPOKypopa, CiefoBaTens,
L03HaBaTeNA 1 UHbIX YH4AaCTHUKOB YrO/I0BHOIO CYyAOMNPOU3BOACTBA NpoLeccyasbHOM nopsake. Ecam xe
NPOTMBOMNPABHOCTb TOMO WJIM UHOTO AEAHUSA WK ero CoOBepLUeHNE KOHKPETHbLIM JIULOM HE YCTaHOBJIEHbI U
He f0Ka3aHbl B COOTBETCTBYOLLMX YrOJ0BHO-NPOLECCyalibHbIX NpoLefypax, BCE COMHEHMNS LOMKHbI
TONIKOBATbCH B MOJIb3Y 3TOrO MLLA, KOTOPOE - NPUMEHUTENbHO K BONPOCY 06 YyroN0BHON OTBETCTBEHHOCTM -
CYNTAETCS HEBUHOBHbIM.

B cuny Ha3BaHHbIX MPUHLUUMOB Takoe AesHNe He MOXXET He TONbKO BfieYb 3a COBOoW YronoBHYIO
OTBETCTBEHHOCTb U NPUMEHEHME MHbIX Mep YroJI0BHO-NPaBOBOr0 XapakTepa, HO U KBanupuLUMpoBaTbCs B
npoueccyanbHOM pelleHnmn Kak AesiHue, CoAaepiKalliee BCe NPU3HaKU COCTaBa NpecTynieHuns, akT
COBEpLUEHNA KOTOPOr0 KOHKPETHbIM JINLLOM YCTaHOBJ/IEH, XOTA 6bl 3TO 1 66110 CBA3@HO C paHee UMEeBLLUM
MeCTO B OTHOLUEHWUW JaHHOr0 AnLa YrosoBHLIM NpecnefoBaHueM. Tem 6onee He MOXeT BbiTb caenaH
BbIBOJ, O BUHOBHOCTW JMLLa B COBEPLUEHWMN NPECTYMJIEHNA Ha CTaaun Bo3OyX4eHNs yrofioBHOro fena,
Koraa cyrybo npeBapuTesbHO, C LeSblo onpeaeneHns cCaMon BO3MOXHOCTM HavaTb pacciefoBaHmne
pelaeTca BONPOC 0 HAMYMKN B AEeAHUN NINLLb MPU3HAKOB NPECTYMNIeHNs, KOra eLle HeBO3MOXHO
npoBefeHne BCero KoMjekca CnefCTBEHHbIX AeNCTBUA No cobupaHmnio, NPOBEPKE 1 OLLEHKe
L0Ka3aTeNbCTB BUHOBHOCTY /ML,A B COBEPLUEHNIN NPECTYNIEHNS.

CobnogeHne yHAaMeHTanbHbIX NpoLeccyasbHbIX rapaHTuUiA NpaB JIMYHOCTU, BKAOYaa Npe3ymMnumio
HEBMHOBHOCTW, LO/MHKHO 06eCne4mBaTbCa 1 MPU pa3peLleHn BONpoca 0 NPeKpaLleHnm yrosloBHOro fgena no
HepeabunuTupyroLwemy ocHoBaHuo. MpuHUMas pelleHne ob oTKase B BO3OY)XAEHWUM UK 0 NpeKpaLleHnn
YroJIOBHOrO Aena Ha aocyaebHbix CTagmnax yroaoBHOMO NpoLuecca, KOMAeTeHTHble roCyAapCTBEHHbIe
opraHbl LOMKHbI UICXOAUTb U3 TOrO, YTO ANLLA, B OTHOLLUEHUM KOTOPLIX NPEKPALLEHO Yrof0BHOE
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npecnefoBaHne, BUHOBHLIMW B COBEPLLEHWUN MPECTYrNaeHUs nnbo (4To paBHO3HAYHO) B AeAHUM,
CcoAeprKalleM BCe NpU3HaKM CoOCTaBa NPECTYMNEHNS, HEe NPU3HaHbIl, @ 3HAYUT, N He MOryT BbITb Ha3BaHbI
TaKOBbIMU - B KOHCTUTYLMOHHO-MPABOBOM CMbIC/IE 3TN NLL@ MOTYT CHUTATLCA JINLLb NPUBAEKABLUMMUCA K
Y4acTu1IO B YrOJI0BHOM CYyA0MNPOM3BOACTBE Ha COOTBETCTBYIOLWEN CTaauN BBUAY BblABVXXEHNS NPOTUB HUX
Nnoao3peHns nnm obBnHeHms.

CnepoBaTenbHO, hefepabHbll 3aKOHOA4ATENb - MCXOAS M3 TOr0, YTO KOHCTUTYLIMOHHBIE NMpaBa 1 cBoboabl
YyesoBeKa U rpaXKAaHnHa MoryT BbiTb OrpaHMyeHbl heaepasibHbIM 3aKOHOM BO UMS NMY6ANYHBIX MUHTEPECOB
YyroJI0BHOIO Cy40MNPOU3BOACTBA TOJILKO B TON Mepe, B KaKoW 3T0 HE06X0ANMO B LLENAX 3alUNThl OCHOB
KOHCTUTYLIMOHHOIO CTPOS, HPAaBCTBEHHOCTW, 340P0BbS, NPaB 1 3aKOHHbIX UHTEPECOB APYrUX Nnl,
obecneyeHns 06opoHbl cTpaHbl 1 6e30MacHOCTM rocyaapcTBa (CTaTba 55, 4acTb 3, KOHCTUTYL MK
Poccuinckon ®epepalmm), - Npy pPeLLEH BONPOCa 0 pacnpeneneHnn bpemerHn 0oKa3biBaHUS He BNpaBe
ocBob0oanTb OpraHbl Yro0BHOrO NpecsiefoBaHns ot obsasaHHoCcTK obecnevynTb AnLaM, B OTHOLLEHWN
KOTOPbIX OHO OCYLLECTBAAETCSH, BbITEKAIOLYIO 13 CTaTbk 46 KoHCTUTyumn Poccuinckon ®eaepaumm
BO3MOXXHOCTb A06MBaTbCA BOCCTAHOB/IEHMS CBOUX NpPaB U NOATBEPXAEHMSA CBOE HEBMHOBHOCTM B
COOTBETCTBYIOLWMNX CyAebHbIX Npoueaypax, UCAPaBIeHNSA BO3MOXHbIX OWNOOK, AOMYLLEHHbIX MNPW
OCYLLECTBJIEHNN YIOIOBHOrO NPecnefoBaHns Ha BCEX CTAaAMNAX YroJIOBHOrO npoLecca (B TOM YUC/IEe Ha
CaMbIX PaHHMX), @ 3HAYUT, 3aLLNThbl UX YECTW N OOCTOMHCTBA, @ TaKXXe OXPaHAEMbIX 3aKOHHbIX UHTEPECOB.
MexxZy TeM Npw NpeKkpaLLeHUN YronoBHOIO Aefa B CBA3N CO CMEPTLIO MOA03peBaeMoro (06B1MHAeMOro)
npeKkpaLwaeTcs U fanbHenlee OOKa3blBaHWe ero BUHOBHOCTW, HO NMPW 3TOM NO403PeHME Uan 06BUHEHME B
COBEpLUEHNW MNPECTYMNJIeHNSA C HEro He CHMMAETCH, - HanNpoOTUB, NO CYLLECTBY, KOHCTAaTUPYETCA COBEpLIeHMne
AesHNs, CoOepKaLlero BCe NPU3HaKM COCTaBa MPecTyNNeHns, KOHKPETHbIM JIMLOM, OT YrOJI0BHOI O
npecnefoBaHNa KOTOPOro roCyAapCTBO OTKa3blBaeTCA Mo NPUYNHE ero CMepTH (4TO NoATBepXKAaeTCs, B
YaCTHOCTW, MaTepuasiaMmn gena, B CBA3U € KOTopbiM B KOHCTUTYUMOHHBIN Cya Poccuinckon ®egepaumnm
obpaTtuncs rpaxgaHuH C.N.AnekcaHapuH). TeM cambiM Takoe nnuo 6e3 BbIHECEHWUS U BCTYMJIEHUS B
3aKOHHYI0 Culy 06BUHUTENBHOMO NPUIroBopa CyAa PakTUYECKN NPU3HAETCA BUHOBHbLIM B COBEPLLEHNN
NPecTynfeHns, YTO MOXXEeT pacCMaTPUBaTLCS Kak HecobnoaeHne rocyaapcTeom 0b653aHHOCTU obecneynTb
cynebHyto 3almnTy ero 4ecTn, AOCTOMHCTBA 1 AO06POro MMeHW, rapaHTUPOBaHHYIO CTaTbaMm 21 (4acTb 1),
23 (YacTb 1), 45, 46 (4acTu 1 n 2) n 49 KoHcTuTyumm Poccuinckon ®egepauum, a amuam, Yo MHTEpPECHI
MOryT HENOCPEACTBEHHO 3aTparmBaTbCA NOCNEACTBUAMMN NPUHATUS PELLEHNS O NPEeKpPaLLEHNN YT ONOBHOMO
Aena, - n oCTyn K npaBocyauio (ctaTtbs 118, yacTb 1, KoHCTUTYumm Poccunckon ®epepauunm).

2.2. ObpalLasncb K BOMPOCY O NPaBOBOW NPUPOLE NPeKpaLLeHns YyroaoBHOro npecneoBaHus no
HepeabnnMTMPYOLWUM OCHOBaHMNAM, rapaHTUAaX MPaB U 3aKOHHbLIX MHTEPECOB /ML, B OTHOLEHUW KOTOPbIX
NpUHYMaeTCa Takoe pelleHne, KoHCTUTyumnoHHbIn Cya Poccunckon ®efepaumm npuwlen K cnegyowmnm
BbIBOJAM: peLleHne 0 NpekKpaLleHnn YrosoBHOrO Aefla He noaMeHseT cobon npurosop cyfa u,
CNnefoBaTeNbHO, He ABNAETCS aKTOM, KOTOPbIM YCTaHaBANBAETCA BUHOBHOCTbL OOBMHSAEMOr0 B TOM CMbICTIE,
KaK 3TO NpeaycMoTpeHo cTaTben 49 KoHcTuTtyuumn Poccuinckon ®egepaumm (MoctaHoBAEHNE OT 28
okTs6ps 1996 roga N 18-M1); npu BbISBAEHUN TAaKOr0 PoAa OCHOBAHWIA K NPeKpaLleHnto YronoBHOro aena
JILO, B OTHOLLEHUN KOTOPOro yroJIoBHOE AEeN0 NOOJEXUT NPEKpPaLLEHNto, BNpaBe HacTanBaTb Ha
NPOLOJ/KEHUN pacCiefoBaHNSA U pacCMOTPEHUMN aena B cyaebHoM 3acefaHnm, a B Ciyyae BbIHECEHUS
peLleHns 0 MpeKpaLLeHN Yroa0BHOro aena - 06>xanoBaTb ero B yCTaHOBIEHHOM NPOLEeCcCyanbHbIM
3aKOHOM CyaebHOM nopsfKe; TEM CaMbiM KLLaM, 3aUHTepPeCcoBaHHbLIM B UCX04e Aena, obecneynBaeTcs
cynebHas 3awmTa NX NpaB 1 3aKOHHbIX MHTEPECOB B paMKax Yros0BHOI0 CyLONpPOM3BOACTBA
(MocTtaHoBneHue ot 24 anpena 2003 roga N 7-1).

MpekpalleHne yroaoBHOro gena no HepeabmnuTmpyoweMy 0OCHOBaHMIO BO3MOXHO NINLLb B TOM C/ly4ae,
ecnn byayT obecneyeHbl rapaHTUpyemble KOHCTUTYLMeNR Poccniickon Penepaunm npaBa y4aCTHUKOB
YyrOJI0BHOIO Cy0NPOU3BOACTBA, YTO NpefnonaraeT, B YaCTHOCTH, HEOBXOAMMOCTb NOJy4eHUs Coriacus
noLo03peBaemMoro (06BMHAEMOro) Ha MpeKpaLlleHne yroaoBHOMO AeNa: B CUY NPUHLMMNG COCTA3aTENbHOCTH,
Ha OCHOBE KOTOPOro OCYLLEeCTBASETCS YroIOBHOE CyA0ONPOU3BOACTBO (CTaTbhsa 123, 4acTb 3, KOHCTUTYLMK
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Poccuinickon ®epepaumn), npeanonaraeTcs, YTO CTOPOHbI CAaMOCTOSTENLHO U N0 COBCTBEHHOMY
YCMOTPEHMIO ONpeaensitoT CBOK NO3NLNIO Mo Aeny, B TOM YNC/1e B CBSA3M C BOMPOCOM 06 yronoBHOW
OTBETCTBEHHOCTU, a C/Ief0BaTE/bHO, €C/IM NoA03PEeBaeMbIN (06BUHSAEMbIN) He BO3paXkaeT NPoTMB
NnpeKpaLleHns YrosaoBHOro NpecsefoBaHNs, HET OCHOBAHWI CYNTaTb €ro rnpaBa Y 3aKOHHbIE MHTEPECHI
HapYLUEHHbIMN pPeLleHNEM O MPEKPaLLEHMIN YIOJ0BHOro gena (Npy ycaoBumn ero 4oCTaToqHOWM
060CHOBAHHOCTHN).

Ecnn e nnuo, B OTHOLLEHUN KOTOPOro BeAEeTCS YroJIOBHOE Npec/iefoBaHNe, BO3parkaeT NpoTuB
npeKpaLleHns yrosaoBHOro Cy40Npon3BOACTBa MO HepeabnnnTrpyoweMy 0OCHOBaHMWIO, eMy AOJKHA
NpefoCcTaBAATbCA BO3MOXHOCTb (B pamMKax npeayCMOTPEeHHbIX CTaTbaMu 49 1 123 KOoHCTUTYLUN
Poccuinckon ®egepalmm rapaHTuim) NpoLO/KEHUSA NPON3BOACTBA MO YroJ0BHOMY ANy U HanpaBiaeHns ero
B CyZ AN PacCMOTPEHMSA MO CYLLECTBY 1 TEM CaMbIM - CyAeOHON 3aLnThl ero npa., B TOM YMC/e NpaBa Ha
BO3MOXHYI0 peabunnTauuio. Takon NoAxon coriacyeTcs ¢ 06593aHHOCTbIO FOCYAapCTBa OXPaHATb
JOCTOMHCTBO INYHOCTU (CTaTbs 21, YacTb 1, KoHCcTUTyumm Poccuinckon ®egepauun), KOTOpoe, Kak
HeOo4HOKPaTHO oTMeYan KoHCTUTyumnoHHbIn Cyn Poccuinckon ®epepaumm, BbICTyNnaeT OCHOBOW BCEX MpaB U
csobop 4enoBeka 1 He0bX0AMMbIM YCNOBUEM UX CYLLECTBOBaHUA 1 cobnogeHmnsa (mocTaHoBAeHMSA OT 3 Masd
1995 roma N 4-M, o1 15 aHBaps 1999 roga N 1-M n oT 20 aekabps 2010 roga N 21-M, OnpepeneHune ot 15
tespana 2005 roga N 17-0).

3. B coOTBETCTBMY C YacTblo BTOpon cTaTbn 27 YIK Poccunckon Gepepaunm npekpalleHne yroaoBHoro
npecsiefoBaHNS Mo OCHOBAHMAM, YKa3aHHbIM B MyHKTaX 3 U 6 4aCTW NepBomn ero ctaTbk 24, cTaTbe 25,
NMyHKTe 3 YacTu NepBoW CTaTbU 27 1 CTaTbe 28, KOTopble CaMn Mo cebe He BIEKYT BO3HMKHOBEHME Y
nopo3peaemoro (06BnHsAEMOro) npaea Ha peabunutauuio B nopsake rnaebl 18 gaHHoro Kogekca, He
LOMNYyCKaeTCs, eCav OH NPOTUB 3TOr0 BO3PaXKaeT, - B TaKMX Cayyasax NMpon3BOACTBO MO YroJ0BHOMY Aeny
NpPoAoIKaeTCs B 0ObIYHOM MOPSLKE.

CMepTb Nofo3peBaeMoro (06BMHAEMOro), Kak cefyeT 13 YacTu BTopon cTaTbh 133 YK Poccuinckon
depepaumnm, yCTaHaBIMBAOLWER KPYT JNL, UMEIOLWMUX NPaBO Ha peabuanTtaumnto, Takxe He BXOAUT B YNCJIO
peabnnnTupyowmx 0CHOBaHWUI, AatoWwmMX NpaBo Ha BO3MeLLEHME Bpeaa, MPUYNHEHHOMO YrO0BHbIM
npecnenoBaHueM. Mpu 3TOM ANLO, B OTHOLLEHMM KOTOPOr0 YroJI0BHOE AE/0 NpeKpaLlaeTcs no JaHHOMY
OCHOBaHMWIO, B CWUJTy €CTECTBEHHbIX MPUYMH JINLLEHO BO3MOXHOCTY 3aLLUNTUTL OT YMaJIeHUs Takne IMYHble
6nara, Kak 4ecTb 1 gobpoe NMA, NyTEM BbipaXKEHNSA HECOracKs C MPeKpaLLeHNEM Yro0BHOIO
npecnenoBaHna n TpeboBaHNa NPOACSIHKUTb MPON3BOACTBO MO YrOJI0BHOMY AeNy B 06bI4HOM nopsaake. YTo
KacaeTcst 6M3KNX POACTBEHHNKOB YMEPLLEro NoA03peBaemMoro (06BMHAEMOro) nnn Kakmx-nnbo apyrmx
3aMHTEPECOBaHHbIX JIML, TO YFON0BHO-NPOLECCYallbHbI 3aKOH He NpefyCcMaTPUBAET, YTO OTCYTCTBME
Coriacus C UX CTOPOHbI Ha NPeKpaLLeHNe YroNoBHOMO NPecieoBaHNs MOXET CNY>XUTb NPENATCTBUEM AJiA
NPUHSATNA COOTBETCTBYIOLLENO PELLEHUS.

He npepocTaBmB yKa3aHHbIM MLLaM Hag exallmx CpeACcTB NPaBoBOM 3aLUNTbl B TAKUX UCKIIOYUTENbHbIX
CnyYasx, 3aKoHo4aTesNb, N0 CYyTWU, CO34aJ1 BO3MOXXHOCTb HEOAHO3HAYHOr0 NCTOJIKOBaHMS, a
C/leoBaTeNlbHO, U MPOU3BOJILHOIO MPMMEHEHNA NMYHKTa 4 YacTu nepBon cTaTbk 24 YK Poccuinckon
depepaummn. Mexay TeM, NOCKOJIbKY KOHCTUTYLIMOHHOE NPaBO Ha OXpaHy AOCTOMHCTBA JIMYHOCTM
pacrnpoCcTpaHseTCsa He TONbKO Ha NEPUOL XMN3HW YesioBeka, OHO 0643biBaeT rocyaapcTBO CO34aBaTb
NpaBOBblE FAapPaHTUN NS 3aLUThl HECTW U 40OPOro MMEeHN yMepLLEro, COXpaHeHNs JOCTOMHOro K HeEMy
OTHOLLUEHNS, 4YTO B CBOIO o4yepenb npegnonaraet 06593aHHOCTb KOMMETEHTHbLIX OPraHoB UCXOAMNTb U3
HeobxoammocTu obecneyeHns GAN3KUM PoACTBEHHMKAM YMEPLLEro A0CTyna K NpaBoCcyauto U cynebHow
3alMThl B NOSIHOM 06beME, KaK 3TO BbiTeKaeT M3 CTaTbh 46 KoHCTUTYunn Poccuinckon ®enepauum Bo
B3aMMOCBS3M CO CTaTbel 6 KOHBEHLMM O 3aliMTe NpaB Ye0BeKa U OCHOBHbIX cBOBOA.

Mpw 3aKoHOAATENbHOM 3aKPENIEHUN FrapaHTUA 3alUnTbl NaMaTK 06 yMepLInXx 1 coxpaHeHMs OCTOMHOro K
HUM OTHOLLUEHMSA, KOTOpbIE HE MOrYT ObITb NCKOYEHbl U3 chepbl obuwiero (Ny6anyHoro) nHTepeca B
rocynapcTBe, F4e YenoBeK, ero npasa u cBoboabl ABNAIOTCS BbICLIEN LLEHHOCTLIO (CTaTbq 2 KOHCTMTYLMK
Poccuinckon ®egepalmmn), Heslb3s HE MPUHMMATbL BO BHUMaHWE HaJlnyne y 3aMHTEpPeCcoBaHHbIX nL, nNpexxae
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BCero 6,1M3KMX POLCTBEHHMKOB YMEPLUEro noao3peBaemMoro (06BMHAEMOro), HacTanBaloLWMX Ha
NPOSO/IKEHMM MPOM3BOLCTBA MO YroJI0BHOMY ey, 3aKOHHOr0 MHTepeca, onpaBAbiBaloLLLero dajbHenwee
pacCMOTpeHMe gesa, KOTOPbIA BO BCAKOM C/lyqae MOXET 3aKJ/I04aTbCs B XXeJTaHUN 3alUTUTb KakK YeCTb 1
JOCTOMHCTBO YMepLlero n 0obpyto NamMmaTb 0 HEM, Tak U COBCTBEHHbIE YeCTb U [OCTOMHCTBO, CTPadatoLLne
BBMAY COXPaHEHUS N3BECTHOWN HeonpeaesIeHHOCTU B MPaBOBOM CTaTyCe YMEPLUEro B C/lyvae NpekpalleHms
B OTHOLLEHWW HEro YroJIOBHOrO ena no HepeabunnTupyLwemy 0CHOBaHUIO. KpoMe TOro, 3aKOHHbI
NHTEepec 3TUX NnL, B C/lydae peabunntauum ymepLuero nogo3pesaemMoro (06BUHAEMOr0) MOXKET UMETb U
NMYLLLECTBEHHbIN XapaKTep, CBA3aHHbIA C BO3MOXHOCTbIO BO3MELLEHNSA MOHECEHHbIX UM PacX0L0B, BKJIIOYas
npoLeccyasibHble N34ePXKKU, CyMMbl, 3aTPayeHHbIe Ha NOJIyYeHNe PUANYECKON MOMOLLM, PacXonbl Ha
JlevyeHune, a Takxxe ybbITKOB B BUAE YMYLLEHHOW BbIroAbl (HenonyyYeHHble 3apaboTHaa naata u gpyrue
LEHe)XHble CPeACTBa, 3aKOHHOM BO3MOXHOCTW MOJY4UTb KOTOPLIE peabnIMTUPOBaHHLIN NULWNICS B
pe3ynbTaTe AENCTBUI OO3HaBaTeNs, CnefoBaTens, NPoKypopa 1 cyaa).

AHaniornm4yHoro nogxona npuaepxusaetcs Esponenckmin Cya no npaeam 4YenoBeka, nosaratowmim, 4To npu
peLleHn Bonpoca 0 TOM, MOTYT JIN 3aUHTEPECOBaHHbIE SiMLa y4aCTBOBaTb B NPOU3BOLCTBE MO AeNly BMECTO
ymepLlero 3aasutens, ocoboe BHUMaHWe caenyeT yaoenaTb Npupoae nx HamepeHuin (peweHne ot 15
Hosbps 2007 roga No BONpPoCy npuemaemMocTu xanobsl A.A.fopogHnyeBa npoTus Poccun).

Mpwn 3ToM obecneyveHune rapaHTupyemoro KoHcTuTtyumuen Poccuinckon Genepauun npasa Ha cynebHyto
3alWMTY HapYLUEHHbIX MPaB M 3aKOHHbIX MHTEPECOB Kak CaMoro yMepLUero nogo3pesaemMoro
(06BMHAEMOro), Tak 1 ero 61M3KUX POACTBEHHNKOB U APYrMX 3aMHTEPECOBaHHbIX AnL, 06yCN0BNIEHO, Kak
cneayeT 13 NpaBoOBbIX NO3MLUMIA KoHCTUTYLUMOHHOro Cyna Poccuinckon ®egepaumm (nocTaHOBAEHNS OT 23
mapTa 1999 roga N 5-1 un o1 27 uioHa 2000 roga N 11-M), He TO/IbKO hopMasibHbIM NPU3HAHUEM NNLA TEM
WAV NHBIM Y4aCTHUKOM MPOU3BOACTBA MO YrOJIOBHOMY A€y, HO U Ha/IM4MeM onpeneseHHbIX CYyLHOCTHbIX
NPWM3HaKOB, XapaKTepu3yLmnX ero pakTnyeckoe nonoxeHve. Tak, hakT yros0BHOro npeciefoBaHns
KOHKPETHOro Jila U, COOTBETCTBEHHO, OCYLLLECTB/IEHNS B OTHOLEHUN HEro 06BMHNTENLHON AEATENIbHOCTY
MOXKET NOATBEPKAATbCS aKTOM 0 BO3OyXAEHWNW YrON0BHOIO AeNa, MPOBEAEHNEM CNEACTBEHHbIX AENCTBUIA
(obbicka, oMo3HaHWUS, 4oNpPoCca U Ap.) U MHbIMA MepaMu, NpeanpPUHUMaEMbIMIN B LIENAX ero n306an4eHuns
WA CBUAETENbCTBYOLWNMN O HAIMYUN NOLO3PEHNA NPOTMB Hero. B ciy4yae ecim Takoe AnLo CKOHYan0ch
[0 BO30OY>X1eHMA YroJIOBHOrO fiefia (B CBA3M C YEM €ro Heslb3s NPMBJEeYb K YHaCTUIO B leNle B KayecTBe
noao3peBaeMoro rno obLnMM 0CHOBaHUAM, YKa3aHHbIM B HacTu nepBon cTaTbk 46 YK Poccuinckon
depepaLmmn), He NCKIOHAETCA, 4TO BOMNPOC O ero BUHOBHOCTW, MO CyLLeCTBY, CTaBUCA B NpeABapuUTesIbHOM
nopsiike B Xofie NPOU3BOACTBa MO YroAOBHOMY Aefy (L0 MOMeHTa npekpaLleHns nnbo oTkasa B
B036Yy>XX4EHMMN YrOMIOBHOIrO Aefa B CBA3M CO CMEPTbIO 3TOr0 ANLA) C Lenblo pukcaumm npu3HaKkos
NPecTynieHns B 4EAHNM - B TOM MEpe, B KAKOM 3TO BO3MOXHO Ha COOTBETCTBYIOLLEN NPOLECCYyasibHO
CTagunu.

4. Kak HeO4HOKPaTHO YKa3biBaa KOHCTUTYUMOHHbIN Cyg Poccunckon depepaunn, U3 npuHLmMna
IOPMANYECKOr0 paBEHCTBA NPUMEHNTESIbHO K peann3aunm KOHCTUTYLMOHHOrO npaBa Ha cyaebHyto 3awmnTy
BbITeKaeT TpeboBaHMe, B CUJly KOTOPOr0 O4HOPOAHbLIE MO CBOEN IOPUANYECKOW MPUPOAE OTHOLLEHNS
LO/KHbI PErYIMPOBATLCA 0ANHAKOBLIM 06pa3oM; cobsitofeHne KOHCTUTYLMOHHOIO NPMHLMNA PaBEHCTBA,
rapaHTUPYIOLLEero 3alnTy oT BCcex (hopM ANCKPUMUHALLMM MPK OCYLLeCTBAEHUN NpaB 1 cBobod, 03Ha4vaeT,
MOMKMO MPOYeEro, 3anpeT BBOANTbL Takue OrpaHMYeHnsa B NpaBax anL, NpuHaaiexallinx K 0gHon
KaTeropmm, KOTopble He nMeloT 06BEKTMBHOIO 1 pa3yMHOr0 onpaBAaHna (3anpeT pa3nnyHoro obpalleHmns
C NLaMK, HaXOOALMMNCA B OAMHAKOBBIX UK CXOL4HbIX CUTyauumsax); nobas anddepeHumauns,
NpuBOASALLASA K Pa3anN4MaM B NpaBax rpakaaH B TOW WM MHOW Chepe NPaBOBOro peryanpoBaHuns, OJKHA
oTBeYaTb TpeboBaHUAM KoHCTUTyuun Poccunckon ®epepaumm, B COOTBETCTBMM C KOTOPbIMUK Takne
pa3nnyna gonyCcTuMbl, €Cn OHN 06 bEKTUBHO OnpaBAaHHbl, 060CHOBAHHbI U NPeCcNeayoT KOHCTUTYLMOHHO
3HaYUMble Lenwn, a Aasa SOCTUXKEHNS STUX Lefen CNoJb3yTCSa CoOpa3MepHbie NpaBoBbIe CPeacTBa
(noctaHoBneHns oT 24 masa 2001 roga N 8-, oT 3 nioHsA 2004 roga N 11-1, ot 15 uioHs 2006 roga N 6-M,
oT 16 nioHa 2006 roga N 7-1, o1 5 anpens 2007 roga N 5-M, ot 25 mapta 2008 roga N 6-I1 n oT 26
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teBpansa 2010 roga N 4-M).

CornacHo cTaTbe 244 YIK Poccuinckon ®epepaumm B cyaebHoM 3acefjaHNM CTOPOHbI 0OBMHEHUS 1 3aLLMThI
NoJIb3yl0TCA PaBHbIMM MPaBaMu Ha 3asBJieHNe OTBOAOB M X04aTalCTB, NpeACTaB/eHne 0Ka3aTeNbCTB,
yyacTume B UX UCCNIeA0BaHUN, BLICTYMNEHNE B CyAeOHbIX NMPeHNsX, NpeacTaBeHmne cyly NMMCbMEHHbIX
(hopMYyMPOBOK MO BOMPOCaM, YKa3aHHbIM B MyHKTax 1-6 4acTu nepsow ctaTtbk 299 naHHoro Kogekca, Ha
PacCMOTPEHME BCEX NHbIX BOMPOCOB, BO3HMKAIOLWMX B X0e cynebHoro pasbupaTenscrea. B cooTBeTCcTBUM C
YacTblo BTOPOM CTaTbk 246 1 cTaTben 249 YMK Poccuinckon ®epepaunn B cynebHom pasbupaTtenscTee
YrON0BHbIX Aen nybanyHoro n 4acTHo-Nny6AnYHOro, a Tak)Ke YaCcTHOro 06BMHEHNS, eCan YyrosIoBHOE AeNo
66110 BO3OYyXAEHO CnegoBaTeneM nnMbo fo3HaBaTENIEM C COMJlacus MPOKypopa, y4acTue rocyaapCTBEHHOM0O
0bBuHNTENS 0b6a3aTenbHO; cyaebHoe pa3brnpaTenbCTBO NPOUCXOANT NPY Y4acTMK NOTEPMEBLUErO, KOTOPLIN
TaKkXXe BbICTYMaeT Ha CTOPOHe 0BBNHEHNS.

Ina Toro 4ytobbl 0becneynTb 4ENCTBUE MPUHLMMOB PaBEHCTBA U COCTA3ATENbHOCTM CTOPOH B YrOJI0BHOM
CyZOMpPOM3BOACTBE, YrONOBHO-NMPOLIECCYaIbHbIA 3aKOH NMpedycMaTpMBaeT yvyacTue B cyaebHoM 3acefaHnm
KaK CTOPOHbl 06BUHEHMSA B NNLE FOCYAapPCTBEHHOrO 06BNHUTENS 1 NOTEPMNEBLLUEro, Tak U CTOPOHbI 3aLLNTI
- 06BMHAEMOro, ero 3alMTHNKA 1 3aKOHHOIO NpeacTaBuTens. MNpy 3TOM CornacHoO YacTu BTOPOW CTaTbh 49
YMNK Poccuinckon ®enepauum cys MOXKET MO X0A4aTalncTBy 06BUHSAEMOro AONYCTUTh B Ka4ecTBe
3alWMTHNKOB NOMMMO afBOKaTa U UHbIX JIWL, B TOM Yucie 6an3Knx poacTBEHHUKOB 06BUHAEMOr0, KOTOPbIE
B TaKMX CNyyasax HagenstoTCa COOTBETCTBYIOLWMMM NpoLecCyasbHbIMU NpaBaMu. 3TO 03HAYaEeT, YTO
yyacTume B gene 6aM3Knx poaCTBEHHUMKOB 06BMHAEMOro B Ka4eCTBe ero 3alMTHUKOB AOMYCKAeTCsA TONbKO
Mo xoJaTancTBy CaMoro obBNHSAEMOro, TOIbKO HapAAy C afBOKATOM (3a NCK/OYEHNEM NPON3BOACTBA Y
MWPOBOro CyAbW) N TONbKO Ha cyaebHon cTaaum NponM3BOACTBa MO Aeny, T. €. B CJiy4ae CMepTu
nopo3spesaeMoro (06BNHAEMOro) yqacTue 3TUX JIML, Kak Ha CTaaun NnpeaBapuTesibHOro paccnenoBaHums,
TakK 1 Ha CTaguun cyaebHoro pa3bupaTensCTBa He MpeayCMaTPMBAETCS, Kak He NMpeayCcMaTpMBaeTCs, No
obwemy npaBuy, Ux y4acTue B Ka4eCTBe 3aKOHHbIX NpeAcTaBUTeNel Noa03peBaemMoro (06BMHAeMoro).
Taknm 0bpa3om, YrosoBHO-NpoLeccyasbHbli Kogekc Poccuickon ®epepaumm He NpeaocTaBaseT KakuM Obl
TO HK BbINO IMLL@M NPAaBOMOYMIA MO 3aLUUTE NpaB yMepLllero nogo3pesaemoro (06BnHsaemoro). NMockonbKy
3aMHTEepecoBaHHbIe 1L, Npexae Bcero 6anskme poaCTBEHHUKM YMEPLLEro, B TaKMX CyvasXx K y4acTuio B
[enie He [0nycKalTCs, NpoLeccyanbHble pelleHuns, 3aTparnBanLme KOHCTUTYLMOHHbIE NpaBa
nono3spesaemMoro (06BNHAEMOro), a Tak)Ke nNpaBa 1 3aKOHHbIE NHTEepPeChl ero 6an3KMX poaCTBEHHNKOB,
NPVHUMAlOTCA COOTBETCTBEHHO AO3HABATENEM, C/Ie0BAaTENEM UM CYLOM - 6€3 y4aCcTNs CTOPOHbI 3aLLMNThI.
CnepoBaTenbHo, 6/1M3Kne poACcTBEHHUKMN yMepLUero nogo3pesaemMoro (06BUHAEMOro) He UMetoT
BO3MOXXHOCTW A06MBaTbCA ero peabunutayum, 4To He COrnacyeTcs C KOHCTUTYLMOHHbIM TpeboBaHueM
obecneyeHns 3alnTbl HECTW, LOCTOMHCTBA 1 10OPOro NMEHW, a TakXKe NpaB, BbITEKAKLINX M3 Npe3yMnuum
HEBMHOBHOCTM, PaBHO Kak U APYrux npas M 3aKOHHbLIX UHTEPECOoB, KOTOPLIM NnpefonpenenseTcs
HeobX04MMOCTb NPEAOCTABNEHNS 3TUM IML@M - BBMAY 0COBEHHOCTEN UX (DAaKTUYECKOr0 MOM0XKEHNS -
Hag/eXXallux npoueccyasbHblX NpaB. Takue orpaHNyYeHns He NMeloT 06 bEKTMBHOIO 1 Pa3yMHOr0
onpaBhaHWs 1 BeOyT K HapYLIEHWIO FrapaHTui, NpeayCcMoTpeHHbIXx KoHCTUTyumen Poccunckon ®enepauun,
ee cTaTbsaMn 19 (4acTb 1), 21 (4acTb 1), 23 (4acTb 1), 46 (yacTn 1 n 2), 49 n 123 (4acTb 3).

5. Kak cneayeT 13 B3aMMOCBSA3aHHbIX NONOXKEHUN cTaTen 1, 2, 18, 45 n 118 KoHcTuTyuumn Poccuinckon
depepaumnmn, obasbiBatoLmMx Poccunckyto ®enepaLnio Kak NpaBoBOe roCcyapCTBO K CO34aHMI0
3(hheKTMBHOM CMCTeMbI cyaebHon 3awmThl NpaB 1 cBo60A YenoBeKa U rpaxhaHWHa, HEOTbEMJIEMbIM
3/1IEMEHTOM HOPMaTMBHOIO COAEPXKaHMA NpaBa Ha CyAebHYyIo 3alUNTy, UMEIOLWEro YHNBEPCANbHbI
XapaKkTep, ABageTca NpefocTaBaseMas 3aMHTepPeCOBaHHbIM JivLiaM, B TOM YUCEe He NPUBJIEYEHHLIM K
y4acTuMIO B Aene, BO3MOXHOCTb 06paTnTbCA B CyA 3a 3alLMTON CBOMX MpaB 1 €Bo6OA, HapyLUEHHbIX
HenpPaBOCYOHbIM CyebHbIM peLLEHNEM; pa3peLLEeHMe Cy0M BOMNPOCa 0 NpaBax W 0653aHHOCTAX JiML, He
NpVBAEYEHHBIX K y4aCTUIO B AeNe, He MO3BOASET CYnTaTb cyaebHoe pa3bupaTensCTBO CNpaBeanBbIM,
obecneymBaloWMM Ka)kAOMYy B C/lyHae Cnopa 0 ero npaBax M 06583aHHOCTAX 3aKpenJieHHoe CTaTben 6
KOHBEHLMM 0 3all1Te NpaB YeoBEKa M OCHOBHLIX CBO6OA NpaBo Ha CnpaBenanBoe n nybanyHoe
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pa3bnpaTenbCTBO AeNa B Pa3yMHbIA CPOK HE3aBUCUMMbIM 1 BECMPUCTPACTHBLIM CYIOM, CO3AaHHbIM Ha
OCHOBaHWM 3aKOHa; INLLO, HE MPUBJIEYEHHOE K Y4aCTUIO B AeJle, B OTHOLIEHNN KOTOPOro BbIHECEHO
cynebHoe pelueHune, HapyLlatowee ero npasa v ceobonbl MnMbo Bo3narawLee Ha HEro AONOSHUTESbHbIE
obpeMeHeHus, BO BCSKOM CJlydae [0JHKHO pacnonaraTb 3 (heKTUBHbIMK CPeACTBaMy BOCCTAHOBIEHUS
CBOMX HapyLUeHHbIX NpaB, Kak Toro TpebyeT cTaTha 13 KOHBEHUMW O 3aLLMTe NpaB Ye/0BeKa N OCHOBHbIX
cBobon (MocTaHoBneHne KoHcTUTyumMoHHoro Cyaa Poccuinckon ®epepaumm ot 20 cheBpanst 2006 roga N 1-
M.

Ncxons n3 aToro dpefiepasibHbii 3aKOHO4ATE b - C y4eTOM TpeboBaHUn KoHCTUTYyuUnn Poccninckon
depepaumm - ycTaHaBAMBaeT cnocobbl 1 Npoueaypbl CynebHoM 3alnThl MPUMEHNTESIBHO K OTAEJIbHbLIM
BMAaM Cy[ONpOU3BOACTBA U KAaTeropusam gen, y4nTbiBass 0COBEeHHOCTM COOTBETCTBYIOLLNX MaTepranbHbIX
MPaBOOTHOLLEHWNI, XapakTep paccMaTprBaeMbIX 4efl U Apyrue o6cToAaTenscTBa (MOCTaHOBAEGHNSA
KoHcTuTyumoHHoro Cyga Poccuinckon ®epepauum ot 28 mas 1999 roga N 9-, ot 21 mapTta 2007 roga N 3-
M, o1 17 anBaps 2008 roga N 1-M v o1 31 gHBaps 2011 roga N 1-M).

3almTa YecTn 1 1o6poro MMeHN yMepLLEro, Yro0BHOE [e/10 B OTHOLWEHMUM KOTOPOro Bbl10 NpekpalleHo
Mo OCHOBAHWIO, NPeayCMOTPEHHOMY NMYHKTOM 4 YacTu nepson ctaTbk 24 YK Poccuinckon depepaunm, a
TaKXXe MNpaB 1 3aKOHHbIX MHTEPECOB ero 6M3KUX poACTBEHHMKOB B MEPBYIO 04epelb CBSI3aHa C ero
BO3MOXXHON peabunntaumen, Nog KOTOPOW B COOTBETCTBUM C MYHKTOM 34 cTaTbh 5 faHHoro Kogekca
NMOHMMaeTCs NOPSAAO0K BOCCTAaHOBAEHUS NpaB 1 cBoboa nnua, HE3aKOHHO 1M HEOBOCHOBaHHO
NoABEPrHyTOro Yros0BHOMY Npecsief0BaHWNI0, 1 BO3MELLIEHMSA NPUYUHEHHOTO eMY Bpela. BmecTe ¢ TeMm,
KaK cnegyeT 13 YacTu BTopon cTaTbk 6 YIK Poccunckon ®egepauum, onpegensoen camo HasHavyeHue
Yro/I0BHOrO CYy40NPOU3BOACTBA, B B0/ee LWMPOKOM 1 OCHOBOMOJIaratoLlem CMbiC/ie peabunntauus - aTo
ny6an4Hoe npm3HaHme oTCYTCTBUS OCHOBAHWI 415 YrOJ0BHON OTBETCTBEHHOCTU U YrOIOBHOIO
npecnefoBaHUs nmLa, KOTOPOMY OHO paHee NoABeprnochk. MNoCKOAbKY 3aKOH MpU3HaeT OCHOBaHWEM
YrOJI0BHOW OTBETCTBEHHOCTM COBEPLLUEHNE AeAHUSA, COAEPKALLEro BCe NMPM3HaKM COCTaBa NPecTyniaeHns,
BKJ1104as BMHOBHOCTb JINLIA B COBEPLUEHWM 3TOr0 AesaHMA (4acTb nepBas cTaTbl 5 u ctatbha 8 YK
Poccuinckon depepaunm, 4acTb BTOpas cTaTbM 6 U YacTb YeTBepTasd cTaTb 302 YK Poccuinckonm
depnepaumnmn), peabnamtauma aBseTCa C1eLCTBUEM YCTaHOBIEHNSA HEBMHOBHOCTM NLL@ B COBEPLUEHNN
AesHNS, 3anpPeLLEeHHOr0 YroloBHbIM 3aKOHOM.

B cumny npuHumMna npe3yMnunm HEBUHOBHOCTHW, Kak OH onpegeneH B cTatbe 49 (YacTb 1) KoHCcTuTyumnn
Poccuinckon ®egepalmm, BAHOBHOCTb L@ B COBEPLUEHWNM NPECTYMJIEHUS, PABHO KaK U ero HeBMHOBHOCTD,
A0/MKHa ObITb lOKa3aHa He B MPOU3BOJIbHOM, a JINLLbL B NPefyCcMOTPeHHOM defepasibHbIM 3aKOHOM
nopsagke, T. €. NOAJEXNT YCTAaHOBJIEHNIO NCKNIOYUTENBHO B paMKax YrO/0BHO-MPOLECCYabHbIX
OoTHoweHun. COOTBETCTBEHHO, 3aLLUMUTa NPaB 1 3aKOHHbIX NHTEPECOB BIN3KUX POACTBEHHNKOB YMEPLLErO
nogo3spesaemoro (06BNHAEMOro), MMetoLas Lenblo ero peabnnntaunto, Takxe AOKHA OCYLLECTBAATLCS B
YrO/I0BHO-NPOLECCYalibHbIX (hOpMax NyTeM NPefoCTaBNeHNS UM HEO6X0AMMOro NPaBOBOro CTaTyca U
BbITEKAOLMX N3 HEro npas.

Mpu3HaHWe nuua peabunnTMpoBaHHbLIM BAEYET, MO CMbICAY NyHKTa 35 cTtaTbu 5 YK Poccuickon
depepaumm, Heobxo0AMMOCTb BO3MELLLEHNA Bpeaa, MPUYNHEHHOIO eMY B CBA3M C HE3AaKOHHbLIM UK
HeobOCHOBaHHbIM YrOMOBHbLIM NpecnefoBaHneM. Tak, peabuanTupoBaHHbIV MeEeT NPaBo Ha BO3MELLEHNE
MUMYLLLECTBEHHOIO Bpeaa, BK/loYasa Bo3MellleHne 3apaboTHOM nnaThl, NeHCUK, nocobus, opyrux CpeacTs,
KOTOPbIX OH NLLNACS B pe3yfibTaTe YyrofoBHOIro NpecaenoBaHns, KOHOUCKOBAaHHOMO uan obpalleHHoro B
L0X0[ rocyfapcTBa Ha OCHOBaHMM NPUrOBOPa WK PeLleHns Cyaa ero nMyLLecTsa, NpoLeccyanbHbIX
N30EPXXEK U CYMM, BbiMM@4YEHHbIX UM 3@ OKa3aHWe IopUANYECKON NOMOLLM, a TakXXe NMpaBo Ha
BOCCTaHOBJ/IEHNE B TPYOBbIX, MEHCUOHHbIX, XUIULHbLIX 1 NHbIX NpaBax (cTaTbn 133 1 135 YK Poccuinckon
depepaummn). Bmecte c TeM BOCCTaHOBJIEHNE TPYAOBbIX, MEHCUOHHBIX U XUANULLHBLIX NpPaB, BO3BpPaT
NUMYLLLEeCTBa UAWN €ro CTOMMOCTK, BO3MeLLeHne yObITKOB, MPUYNHEHHbIX FPaXKAaHUHY HE3aKOHHbIM
OCYXXOEHNEM, HE3aKOHHbIM MPUBJIEYEHNEM K YTOSIOBHON OTBETCTBEHHOCTU, HE3aKOHHbIM NPUMEHEHMNEM B
KayecTBe Mepbl NpecevyeHmns 3aKaloHeHns Nog CTpaxy, NOANUCKN O HEBbIE3AE, MOTYT OCYLLECTBAATLCA U B
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nopsakKe rpa>AaHCKoro Cyaonpon3BoACTBa, Kak 3TO NpeayCMOTPEHO YacTAMM NATOWN W WWeCTon cTaTbm 29
MK Poccunckon ®egepauumn. OQHaKO, Mo CMbICY YacTu nepsomn ctaTbn 138 YIK Poccuinckon degepaumu,
peabnnnTnpoBaHHbIN BNpaBe 0bpaTUTbCA B Cy4 B NMOpsAAKe rpa)aaHCKoro Cyaonpon3BoacTBa, ecim
TpeboBaHMe 0 BO3MELLLEHM Bpeaa peabunnTnpoBaHHOMY ULy CY[0OM He YA0BNETBOPEHO U OH HE
COrflaceH C NpUHATLIM CyaebHbIM pelleHmneM. YTo KacaeTcs yCTpaHeHUs NoCneaCcTBUA MOpaibHOro Bpeaa,
TO COrJlacHO YacTu BTopon cTaTbk 136 YIK Poccunckon depepaumm UCKN 0 KOMNEHCAL UK
peabnnnTnpoBaHHOMY NULY 3a NPUYNHEHHLIN B X04€e NPOM3BOACTBA MO YroJIoBHOMY ey MOpaJibHbI Bpeq
B LLEHEXHOM Bblpa)eHnn NPeabaABASAITCA B NOPAAKE MPaX4aHCKOro CyA0npon3BOACTBa, Kak 3TO
npefycMoTPEHO A1 UCKOB O 3alluTe Y4ecTun, LOCTOUHCTBA W AenoBon penyTaunn (ctatbs 152 TK
Poccuiickon ®epeparmm).

MpenycmaTpuBas crneumnasnbHble MexaHW3Mbl BOCCTAHOBJIEHUS HapYLUEHHbIX NpaB Aas peaav3sauum
ny6anM4YHO-NPaBOBOW LieSIn - peabunnTaumnm KaXkaoro, KTo He3akoHHO U (1am) HeoboCHOBaHHO MOABeprcs
YrON0BHOMY NpecsiefoBaHunio, hefepasibHbl 3aKoHO4aTeNb HEe AO/KEH BO3JlaraTh Ha FpaXkKAaHWHa, Kak
6onee cnabyto CTOPOHY B 3TOM NPaBOOTHOLLEHUN, N3NINLWHNE 0BpeMeHEHMS, CBA3aHHbIE C MPOW3BOJIbHLIMU
peLleHnaMn 1 eNCTBMAMN OPraHOB NCMONHUTENLHOWN BNaCcTH, @, HAaNpoTKB, 0b6s3aH co3faBaTh
npoueaypHbIe YCI0BUSA 18 CKOpenLero onpegeneHns pasmepa npu4nHEHHOro Bpesa 1 ero Bo3MeLLeHns
(MocTtaHoBneHne KoHcTuTyumoHHoro Cyaa Poccuinckon ®epepaumm ot 2 mapTta 2010 roga N 5-M). Mpu
3TOM MMEHHO YrOJIOBHO-MPOLIECCYabHBIA 3aKOH yCTaHaBAMBaeT 6osiee cTporme TpeboBaHNs K
[l0Ka3blBaHWNIO BUHOBHOCTU NNLLA, @ NOCKOJIbKY NPe3yMnuns HEBUHOBHOCTU OUKTYET NpU3HaHWe CyLoM BCex
(haKTOB, CBUAETENbCTBYIOWMX B MOJIb3Yy 0OBUHSAEMOrO (€C/IM OHWN HE OMPOBEPIrHY Tl CTOPOHON 06BMHEHNSA B
JO/KHOW NpoLeccyanbHol dopme), npeaocTaBneHne 6aM3KUM poaCTBEHHUKAM yMepLUEro
nogo3spesaemoro (06BMHSAEMOro) npasa OTCTanBaTb B YyroJIOBHOM MpoLIecce CBOK MO3MLMIO MO BOMPOCY O
HEBUHOBHOCTU yMepLUero, 0 BO3MOXHOCTMW UM HEBO3MOXHOCTU NPeKpaLLeHns Yroa0BHOMO Aena, a Takxe
npenbaBnaTe TpeboBaHMA 0 BO3MELLEHUN UMYLLECTBEHHOIO Bpeaa 1 yCTPaHeHUW NOCNeacTBUIA
MOpasibHOr0 Bpeda (4To nopoxxaaeTcs topuanydeckum hakTtom peabunmtaunm ymepLlero) B Nopsake,
npeaycMoTpeHHoM rnason 18 YMK Poccuinckon depepauun, Hannyywmm obpa3om oTBevaeT
KOHCTUTYLMOHHO 3Ha4YMMbIM LiesiaM obecnevyeHmns 3hheKTUBHON 3aLUTbl CyObEKTUBHbBIX FPaX4aHCKNX
npas 1 6ecnpenaTCTBEHHOro AOCTYNa K NPaBOCYAUIO.

MpaBa 1 3aKOHHbLIE NHTEPECHI YMepLUero nogo3pesaemMoro (06BmMHaeMoro) n ero 6mM3Knx poacTBEHHMKOB,
3aTPOHYTbIE peLleHeM 0 NPeKpPaLLEHNIN YFONOBHOMO Aesa no 0CHOBaHWUIO, MPefyCMOTPEHHOMY NMYHKTOM 4
YyacTn nepson cTaTbn 24 YK Poccuinckon ®degepaunm, He MOryT BbiTb B MOJIHON Mepe 3alULLLEHbI U C
nomoubio 06)kasioBaHNS JaHHOIO PEeLLIEeHNs B Cyl B nopsiake ero ctatbn 125. CornacHo npaBoBOM NO3MLNAN
KoHcTutyumoHHoro Cyga Poccunckon ®efepaunn, Boipa)keHHon B [ocTaHoBeHUn oT 23 mapTa 1999 roana
N 5-M, cyn npy npoBepke B Nepuos npensapuTesisHOro pacc/iieoBaHUSA TeX WK NHbIX NpoLeccyasnbHblX
aKTOB He [OJ/DKEH NpefpeLlaTb BOMNPOCH, KOTOPbIE BNOCAEACTBUN MOTYT CTaTb NpeaMeToM cynebHoro
pa3bupaTenbCTBa Mo YroJ0BHOMY AENy, B MEPBYI0 04epenb - BONPOC O BUHOBHOCTU UAN HEBUHOBHOCTU
noL03peBaemMoro (06BMHAEMOr0), 4TO NMPOTMBOPEYNIO Bbl KOHCTUTYLIMOHHOMY MPUHLMMY HE3ABUCUMOCTK
cyna. Mockonbky »anoba B 3TOM Ciyyae NogaeTcs, No CyTW, Ha OTKa3 opraHa yYroloBHOMO NpecsieoBaHUs
peabnnnTnpoBaTb ymepLuero nogospesaemoro (06BMHAEMOro), a cya B Nepuog npeasapuTebHoro
paccnefoBaHmMa CBSi3aH 3anpeToM Ha UCCNefoBaHne 1 NpeapeLlleHne Bonpoca 0 ero BUHOBHOCTMW MK
HEBUHOBHOCTU, NpoBepka 06>kasyeMoro peleHns nmena 6ol hopMasbHbIN XapakTep U He Morna 6ol
rapaHTMpPOBaTb B AOJHKHOWN Mepe 3aLUnTy NpaB W 3aKOHHbIX MHTEPeCoB 6AN3KUX POLCTBEHHMNKOB
yMmepLuero.

CnepoBaTenbHO, MPUMEHUTENBHO K MPEKPALLEHWNIO YrOJIOBHOIO AeJia B CBA3U CO CMEPTbio NOA03PEBAEMOr0
(06BMHSAEMOr0) 3aLUMTa KOHCTUTYLMOHHBIX MPaB JMYHOCTY HE MOXXeT BbiTb 0becneveHa be3
npenocTasaeHns 6a1M3KnM poaCTBEHHNKAM yMepLlero npaea HacTanBaTb Ha NPOAOJIKEHMM NPON3BOACTBA
Mo YroJIOBHOMY ey C Liefibio €ro BO3MOXXHON peabunntaumm n COOTBETCTBYOLWEN 00493aHHOCTY
ny6anM4HOro opraHa, BeayLero yrooBHbI npouecc, obecnevynTb peannsalmio 3Toro npasa.
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6. Takum 06pa3oM, NCXOAA N3 KOHCTUTYLIMOHHBIX MOJIOXKEHWIA, 3aKPEMIAIOLLNX NPUHLMM OXPaHbI
rocyfapCTBOM AOCTOMHCTBA JIMYHOCTU, MPaBO KaXKAOro Ha 3alluTy CBOEW 4eCTn U Ao6poro MMeHwm,
COCTA3aTeNbHOCTb 1 paBHOMpPaBue CTOPOH CyA0NpPON3BOACTBA, rapaHTWM rocy4apCTBEHHON, B TOM 4ucCe
cynebHon, 3aWwnThl npaB 1 cBobOA YenoBeKa 1 rpa)kaaHnHa, NPUHLMN NPe3yMnunumn HEBUHOBHOCTU, NP
3a9BNE€HMUUN BO3PAXKEHUSA CO CTOPOHbI BAN3KNX POACTBEHHUKOB NOL03peBaeMoro (06B1HAEMOro) NpoTmB
npekpaLleHns yroJoBHOrO feJia B CBA3M C ero CMepTbio OpraH npefBapuTesibHOro paccieoBaHunsa unn cyg
0643aHbl NPOA0SKNTL NpeaBapuTensHoe pacciefoBaHne nnbo cynebHoe pa3bupatenscTo. Mpn 3TOM
YKa3aHHbIM InLiaM 00/KHbI 6bITh 06ecneyeHbl NpaBa, KOTOPbIMU J0/KeH Bbin 6bl 0611a8aThb
noLo03peBaeMbin, 06BUHAEMBIA (MOACYAUMBIA), aHANOTMYHO TOMY, Kak 3TO YCTAHOBNEHO YaCTbio BOCbMOW
cTaTbm 42 YINK Poccuitckon ®epepaLmm npUMeHUTENbHO K yMepLUMM noteprneswnM, nbo
HenpenocTaB/ieHNe BO3SMOXXHOCTW OTCTanBaTb B YrO/I0OBHOM MPOLLecce CBOW rnpaBa N 3aKOHHbIe NHTepechl
nobbIMU He 3anpeLleHHbIMU 3aKoOHOM cnocobamum 03Havano bbl yManeHme 4eCTu U 4OCTOMHCTBA JINYHOCTK
camum rocygapcTteom ([MocTtaHoBneHne KoHcTuTyumoHHoro Cyaa Poccninckon ®degepaunn ot 24 anpens
2003 ropa N 7-M).

Ecav npn npoaosixeHnun Npon3BoACTBa NpeaBapuTebHOro paccnenoBaHmns byayT ycTaHOBAEHbI
OCHOBaHMA NS NPUHATUSA PELLUEHNS 0 peabunnTaunm ymepLlero, yrosoBHoe Aeso NoaNeXuT
npekpaLLeHnto No peabnanTUpyoLwnuM 0CHOBaHUSAM, eCN XXe HEeT - OHO NepeflaeTcs B CyA ANg
paccMoTpeHns B obuiem nopsigke. B aTom cnyvyae 6an3kue poaCcTBEHHMKN, HaCTanmBalLWmMe Ha
NPOLOJKEHUN MPOU3BOACTBA NO YrOJI0BHOMY ANy C Lie/bio BO3MOXXHOW peabunmtauum ymepluero, nnbo
nx NpeacTaBuTeNb NoANexXaT B 0693aTelbHOM NopsaKe Bbi30BY B CyaebHoe 3acefaHune, ¢ TeM 4Tobbl OHU
MOr /I peann3oBaThb NPaBO Ha CyAebHyI0 3almnTy YecTn 1 o6poro NMeHN yMepLlero, a Takxxe CBOMX Npas
1 3aKOHHbIX MHTEepecoB. pn 3TOM B paMkax cyaebHoro pa3bupatenscTBa L0/KHbI 6bITb YCTaHOBAEHbI
0bCcTOATENECTBA NPOUCLLEALLENO, AaHa UX MPaBOBas OLEHKA, @ TaKXXe BbISICHEHA AENCTBUTESNbHAsA CTEMNEHb
BMHbI (M HEBUHOBHOCTL) /LLa B COBEPLUEHNN UHKPUMUHMUPYEMOrO eMy AesHNS. PaccMOTpeB yrosoBHoe
[€10 MO CyWwecTBy B 06bI4HOM NopsifiKe (C y4eToM 0cobeHHOCTelN, 06yCNOBAEHHbIX (PU3NYECKNM
OTCYTCTBMEM TAKOro y4acTHUKa cyaebHoro pasbupaTenscTBa, Kak NOACYAUMBINA), Cya foKeH nnbo,
npuas K BbIBOAY O HEBUHOBHOCTW yYMEpPLUEro ANLa, BbIHECTM onpaBAaTeNbHbIN Npurosop, Anbo, He Hanas
OCHOBaHWI AN14 ero peabunntaumm, NpekpaTUTb YroJ0BHOE Ae/10 Ha OCHOBaHWUW NMyHKTa 4 4acTu NepBow
cTaTbh 24 n nyHkTa 1 cTtaTby 254 YK Poccuinckon ®epepaumn.

BMmecTe ¢ TeM (hefepasibHOMY 3aKOHOAATENO HAAIEXMNT BHECTU B AENCTBYIOLLEE NPaBOBOE peryanpoBaHue
- PYKOBOACTBYACh TpeboBaHUsMU KOHCTUTYL MU Poccninckon degepauum 1 € y4eTOM HacTosLLero
lMoCTaHOBJIEHMSA - UBMEHEHWSA, HanpaBJIeHHbIe Ha obecneyvyeHne rocyJapCTBEHHOM, B TOM Yncie cyaebHonm,
3aLNUTbl YeCTU, LOCTOUHCTBA 1 f0BPOro MMeHN ymepLUero nogo3pesaemMoro (06BMHAEMOro) n npas,
BbITEKAKLWMNX N3 NPUHLMNA MPe3yMNLUMM HEBUHOBHOCTU, B TOM YUCJIE KOHKPETU3NPOBaTL NepeyeHb uL,
KOTOPbIM, MOMUMO 6JIM3KMX POACTBEHHNKOB, MOXXET OblTb MPefOCTaBEHO NPABO HacTanBaTh Ha
NPOLOJKEHUN MPOU3BOACTBA NO YrOJI0BHOMY AeNY C Lie/bio BO3MOXKHOW peabunmtauum ymepLuero,
npoweccyasbHble (hopMbl UX AOMYCKa K Y4acTU0 B Aene 1 COOTBETCTBYIOLMNIA NPaBOBON CTaTyC,
npeaycMoTpeTb 0COBEHHOCTM NPOU3BOACTBA NPeABapPUTENLHOrO paccienoBaHmns n cyaebHoro
pa3bupaTtenbCcTBa B C/lydae CMepTU Nogo3peBaeMoro, 06BuMHAEMoOro (MoacyanMmMoro), a Takxxe 0cobeHHOCTH
PeLUeHNs 0 NPeKpaLLEeHUN YrO0BHOMO Aefa No JaHHOMY HepeabunnTupyowemMy 0CHOBaHUIO.

icxops 13 N3N10XXEHHOro 1 PYKOBOACTBYACH YaCTblo BTOPOW CTaTbh 71, cTaTbamu 72, 75, 79, nyHKTOM 2
YaCTu NEePBOM 1 YaCTbio BTOpoN cTaTbn 100 PegepanbHOro KOHCTUTYLIMOHHOMO 3akoHa "0
KoHcTuTyumoHHoM Cyne Poccuinckon ®depepaunn”, KOHCTUTYUmMoHHbIN Cyn Poccuinckon ®epepaumm
MOCTAHOBMWIJ

1. Mpu3HaTb B3aMMOCBSA3aHHbIE NMOJIOXKEHUSA MYHKTa 4 4acTu NepBon CTaTbh 24 1 NyHKTa 1 cTaTbmn 254 YIK
Poccuiickon ®efepalimm, 3aKpennaoLine B Ka4ecTBe OCHOBaHMA NpeKpaLleHuns yros0BHOMO Aefla CMepTh
noLo3peBaemMoro (06BMHAEMOr0), 3a NCKJTIOYEHNEM CJTyHaeB, KOrAa NPOM3BOACTBO MO YroJIOBHOMY Aeny
HeobxoamMmo Ansa peabunutauunm ymepLuero, He COOTBETCTBYIOWUMU KOHCTUTYLUN POCCMICKOW
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®epnepaumnm, ee ctatbham 21 (4acTtb 1), 23 (yacTb 1), 46 (4acTn 1 n 2) n 49, B TON Mepe, B KaKon 3TK
NoJIOXKEHUS B CUCTeMe LEeNCTBYIOLLEro NpaBoBOro peryJiMpoBaHns No3BossaioT NPEKPaTUTb YroJIoBHOE Aeso
B CBSI3M CO CMEpPTbto Nofo3peBaemMoro (06smHaemoro) 6e3 cornacus ero 6anM3knMx poaCTBEHHUKOB.

2. MpaBonNpuUMEHNTENbHbIE PeLIeHNS, MPUHATLIE B OTHOLIEHUN rpaXKaaHKu AnekcaHapuHom Onbru
CepreeBHbl 1 rpaxkiaHuHa BalyeHko EBreHns FOpbeBunya, a TakKe B OTHOLLEHWM 3aaBMTesen no
HacTosAweMy feny - rpaxgaH AnekcaHapuHa Cepres iBaHoBu4Ya 1 BaweHko KOpus ®epgoposuya,
noasexaT nepecMoTpy B YCTAHOBJIEHHOM MOPSAKE C y4eTOM HacToswero NocTaHoBeHuS.

3. HacToswee MocTaHOBAEHNE OKOHYATENbHO, HE MOANIEXMNT 06)XKanoBaHW0, BCTYNaeT B CUY HEMELJIEHHO
nocne NpPoBO3rialleHns, 4eNCTBYET HENOCPEACTBEHHO U He TpebyeT NoATBEP)KAEHUS APYrUMI OpraHaMu
N [O/KHOCTHBIMU ANLAMMN.

4. CornacHo ctatbe 78 ®efepanbHOro KOHCTUTYLUMOHHOrO 3akoHa "O KoHcTutyumoHHom Cyae Poccuinckonm
depepaummn" HacToswee MNoCcTaHOBAEHUE NOANEXUT HE3aMeAMTeNbHOMY onybMKoBaHMIO B "POCCUNCKON
razete" n "CobpaHum 3akoHonaTenbcTBa Poccuinckon ®epepaumn”. MocTaHOBAEHWNE AO0/XKHO ObiTh
onybnnkoBaHo Takxe B "BecTHrke KoHCcTMTyumnoHHoro Cyaa Poccuinckon depepauun”.

KOHCTUTYLMOHHbIN Cyq,

Poccunckon ®egepalimm

N 16-M
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