Mo neny o npoBepke KOHCTUTYLMOHHOCTU NOJIOXKEHUHN YacTu 4
ctatbu 170, nyHkTa 1 ctaTtbm 311 M yacTu 1 ctatbm 312
ApOuTpa>kHOro npoueccyanbHOro kopgekca Poccunckon
denepaummn B CBA3M C XXanobamMu 3aKpbITOro aKLLMUOHEPHOro
obwecTBa "MpousBoacreeHHoe oObeauHeHue "beper”,
OTKPbITbIX aKLLMOHEPHbIX obwecTB "Kapbonut", "3aBop,
"Mukponposopg" u "HayuyHo-npou3BoACTBEHHOE npepnpuaTue
"PecnupaTtop"”

MocTaHoBneHne - Ne 1-M - 07 21.01.2010 - KoHcTUTyumoHHbI Cya Poccuiickon ®enepaumm - LlencteyeT 6€3 n3MeHeHuIn

VimeHem

Poccuiickon ®epepalimu

MOCTAHOBJIEHUE

KOHCTUTYLIMOHHOIO CY[IA POCCUCKOW ®EAEPALIMM no aeny 0 NpoBepke KOHCTUTYLIMOHHOCTY
NoJIOXKeHUn YacTn 4 ctaTtbn 170, nyHkTa 1 ctaTtbm 311 nyactu 1 ctatbm 312 ApburTparkHoro
npoLeccyanbHoro kogekca Poccuinckon ®epepaumm B CBA3M C »KaobamMm 3aKpbITOro akLIMOHEPHOI 0
obwecTBa "Mpon3BoAcTBEHHOE 06beanHEHNE

"Beper", OTKPbITbIX aKLMOHEPHbIX 0bLecTB "KapbonnTt", "3aBonq

"Mukponposoa" 1 "Hay4Ho-Nnpon3BoACTBEHHOE NpeanpuaTue

"PecninpaTop"

ropog CankT-MNMeTepbypr 21 sHeapsa 2010 rona

KoHcTuTyumoHHbIN Cya Poccninckon depepaunn B coctase Mpeacepatens B.[.3opbknHa, cynen
H.C.boHgaps, . A.TagxueBa, K0.M.[laHnnosa, J1.M.XXapkoson, I'.AXKunmHa, C.M.Ka3zaHueBa,
M.N.KneaHnpposa, C.[.KHa3eBa, J1.0.Kpacas4ukoson, C.MN.MaBpuHa, B.H.MensHukoBa, t0.[.PyakuHa,
H.B.CenesHesa, A.4.Cnusbl, B.I.CTpeko3oBa, 0.C.XoxpsikoBoin, B.I.flpocnaBueBa,

¢ yqactmem npepctasutens OAO "Hay4Ho-npon3BOACTBEHHOE NpeanpusaTue "Pecnupatop” n OAO "3aBog
"Mukponposoa" - agsokaTa T.A.KaMeHCKOW, MOCTOAHHOro NpeacTaBuTens FocygapcTBeHHon QyMbl B
KoHcTuTyumoHHoM Cypne Poccuiickon ®epepaumm A.H.XaputoHoBa, npeactasutens Coseta Pegepaumm -
LOKTOpa topuanyecknx Hayk E.B.BMHOrpaoBon, MOIHOMOYHOrO NpefcTasuTens MNpe3uaeHta Poccuinckon
®epnepaumm B KoHcTuTyumoHHom Cypne Poccuiickon ®epepauymm M.B.KpoTosa,

PYKOBOACTBYSCb CTaTben 125 (YacTb 4) KoHCcTuTyuun Poccminckon depepauum, NyHKTOM 3 4acTu NepBON,
YacTAMN TPETbEN N YETBEPTON CTaTbh 3, YaCTbio NepBON CTaTbm 21, cTaTbsamu 36, 74, 86, 96, 97 n 99
®epnepanbHOro KOHCTUTYLMOHHOIO 3akoHa "O KoHcTuTyumnoHHoM Cypne Poccuinckon @epepauun” ,
paccMoTpes B OTKPLITOM 3aceaHnu Aefi0 0 NPOBEPKE KOHCTUTYLMOHHOCTY MOM0XKEHNU YacTu 4 cTaTb
170, nyHkTa 1 ctatbn 311 nyactn 1 ctaTtbn 312 AMNK Poccuiickon ®epepaumn .

MoBOOOM K pacCMOTPeEHUIO Aena SBuanch xanobsl 3A0 "MponssoacteeHHoe obbegnHeHune "beper", OAO
"Kapbonut", OAO "3aBoa "Mukponposog" n OAO "Hay4Ho-npon3BoAcTBeHHOE NpeanpuaTue "PecnupaTtop".
OcCHOBaHMEM K pacCMOTPEHMIO Aena ABuaack 0bHapyXUBLLASCA HeonpeaeneHHOCTb B BONPOCE O TOM,
COOTBETCTBYIOT Jin KOHCTUTYUMK Poccninckon degepaunm ocnapnBaemMble 3a9BUTENAMU NOJIOXKEHNS
ApbunTpa)kHOro npoueccyanbHOro kogekca Poccuiickon ®epnepauun .

MockonbKy BCe »anobbl KacarTCs 04HOro U TOro xe npeameTa, KOHCTUTYUUOHHbIN Cyh Poccmnckon
denepaumm, pyKoBoACTBYSACh CTaTbeln 48 PenepasbHOro KOHCTUTYLIMOHHOIO 3akoHa "O KOHCTUTYLMOHHOM
Cyne Poccunckon ®egepaummn" , coeauHnn gena no aTum xanobam B 04HOM NPON3BOACTBE.

3acnywas coobuieHne cyabu-goknaadmka A XKunmnHa, o6bACHEHNS NpeacTaBUTENENn CTOPOH,
BbLICTYMNIEHNS NPUTrAaLlleHHbIX B 3acefaHne npeactasmTenen: ot Beicwero ApbutpaxHoro Cyna
Poccuiickon ®epepaumm - 3amectutens Npencenatens Boicwero ApbutpaxkHoro Cyaa Poccumnckonm
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®epnepaumnm B.J1.CnecapeBa, oT 'eHepabHOro npokypopa Poccuinckon ®epepaumm - T.A.Bacunbeson, ot
MuHncTepcTBa tocTuLmMm Poccunckon ®enepaunu - E.A.bopnceHko, nccnenosas npencTaBeHHble
LOKYMEHTbI U UHble MaTepmabl, KOHCTUTYLMOHHbIN Cya Poccuinckon depepaunmn

yCTaHOBMIM:

1. ApbuTpaxkHblii NpoLeccyanbHbln Kogekc Poccunckon degepalum 0OTHOCUT K OCHOBaHMAM nepecmMoTpa
CyZnebHbIX aKTOB M0 BHOBb OTKPbLIBLUMMCS 06CTOATENLCTBAM CYLLECTBEHHbIE 415 AeNa 06CTOATENLCTBRA,
KOTOpbIe He Bbin 1 He Mornn 6bITb N3BECTHbLI 3aaBMTeNt0 (MYHKT 1 cTaTbu 311), n NnpeaycMaTprUBaET, 4TO
3asBJIeHME 0 NepecMoTpe BCTYMNMUBLLIEro B 3aKOHHYI0 Culy CyaebHOro akTa no BHOBb OTKPbIBLUMMCS
obcToATENbCTBAM NOAAETCA B apbUTPaXKHbIN CyA, NMPUHSABLUUIA AaHHbIN CyOebHbIN akT, nuamu,
y4aCTBYIOLLMMU B AeNe, He No34Hee Tpex MecsLEeB CO AHS OTKPbITUSA 0BCTOATENbCTB, ABAAIOLMXCA
OCHOBaHMEM AN nepecMoTpa cyaebHoro akta (YacTb 1 ctaTbu 312).

Ha3BaHHbIe NOA0XKeHUS OblAN NpUMEHeEHbI apbuUTparkHbIMW CylaMu B AeflaxX 3asaBUTeNen No HacTosLeMy
neny - 3A0 "Mpoun3BoacTeeHHoe obbeaunHeHne "beper”, OAO "Kapbonut", OAO "3aBon "Mukponposoa" u
OAO "Hay4Ho-npon3BoACTBEHHOE NpeanpuaTne "PecnnpaTtop” B UCTOIKOBaHWUW, LAHHOM B MOCTaHOBAEHUN
MneHyma Bbicwero ApbutpaxHoro Cyaa Poccunckon ®epepaumm ot 14 cespans 2008 roga N 14, KoTopbiMm
nocTaHoBneHwue MNneHyMa Beicwero ApbutpaxkHoro Cyna Poccuinckon ®enepaumm ot 12 mapta 2007 roga
N 17 "O npumeHeHUn ApbuTparKkHoro npoueccyanbHoro Kogekca Poccuinckon ®efepauuy npu nepecmoTpe
BCTYMMBLUNX B 3aKOHHYIO CNly CyAebHbIX aKTOB MO BHOBb OTKPbIBLUMMCS 06CTosATENbCTBAM" ObIN0
L0M0NHEHO NYHKTOM 5.1. CornacHo cofeprkallemMycs B HEM pa3bsACHEeHUIO CyAebHbIN akT, 0CnapuBaeMblii
3a8BUTENIEM B NOPSAKE HaA30pa M OCHOBAHHBIN Ha MOJI0OXKEHMAX 3aKOHOAaTeIbCTBa, NPaKTMKa
NPVMEHEHNS KOTOPbIX MOC/e ero NPUHATAA onpegeneHa Beiclwmm ApbuTtparkHbiM CyaomM Poccuinckonm
®efepaumm B noctaHoBAeHUN MNMneHyma Boicwero ApbutpaxHoro Cyna Poccuinckon depgepauum nam B
noctaHoBseHuu MNpe3manyma Beicwero ApbutpaxHoro Cyaa Poccuitckon ®egepaumu, B TOM Yucie
NPUHATOM MO pe3yfibTaTaM pacCMOTPEHNS APYroro Aefa B Nopsaake Haf3opa, MoXeT BbiTb mepecMoTpeH
Mo BHOBb OTKPbIBLUMMCS 06CTOATENLCTBAM B COOTBETCTBMM C NYHKTOM 1 cTaTby 311 AMK Poccuiickoi
depepauunm ; yCTaHOBMB AaHHble 06CTOATENLCTBA MPU PAacCMOTPEHUM 3asBeHMs 0 mepecMoTpe cyaebHoro
aKTa B MOpsAAKe HaA30pa, KoanernanbHbll cocTas cyaen Boicwero ApbutpaxHoro Cyaa Poccumnckon
®epepalimm B COOTBETCTBMM C 4acTbio 8 cTaTbmn 299 AlK Poccuinckon ®enepauny BBIHOCUT onpepeneHune
06 oTka3e B nepenaye gena B MNpe3nanym Boicwero ApbutparkHoro Cyaa Poccuiickon degepaunn, B
KOTOPOM YKa3blBaeT Ha BO3MOXKHOCTb NMepecMoTpa 0CnaprnBaemMoro cyaebHoro akta no BHOBb
OTKpbIBLUMMCS 06CTOATENLCTBAM; CPOK, MPeayCMOTPEHHbIA YacTbio 1 cTaTby 312 AMNK Poccuinckon
denepaunm , B faHHOM CJlyYae HauyMHaAeT Teyb C MOMEHTa MOJlyYeHNs 3adBUTENIEM KOMUK onpeneneHmns o6
0TKase B nepepaye gena B Mpesunguym Boiclwero ApbutpaxkHoro Cyaa Poccuinckon depepauun; npu
06>xanoBaHuy B anennsLMoOHHOM WM KacCaLlMOHHOM nopsiaKe cyfebHOro akta, 0CHOBaHHOro Ha
NOJIOXKEHUSAX 3aKOHOA4ATENbCTBA, MPaKTUKa NPUMEHEHNS KOTOPbIX NOC/IE ero NPUHATUA onpeaeneHa
Bbiclumm ApbuTpaxkHbiM Cyaom Poccuinckon ®enepaunu, Cyn anennsumoHHON NN KacCalMOHHON
WHCTAHUMW YYNTHIBAET NpaBoBYyo No3unuuio Beicliero ApbutpaxkHoro Cyaa Poccuiickon depepaumy npu
OLLeHKE Ha/M4msa OCHOBAHWUA ANS N3MEHEHUS Unan 0TMeHbl 06>kanyeMoro cynebHoro akTa.

1.1. OTkasblBas B nepepaye B MNpe3nanym Beicwero ApbutparkHoro Cyana Poccuinckon Gegepauunn gns
nepecmoTpa B NopsakKe Haa3lopa cynebHbix akToB, KoTopbiMu B 2006-2007 rogax 6bian ya0BAETBOPEHDI
TpebosaHna OAO "Hay4Ho-npon3BoacTBeHHOe npeanpusaTue "Pecnupatop", OAO "Kapbonut", 3A0
"Mpoun3BoacTeeHHoe 0b6beaunHeHne "beper" n OAO "3aBoa "Mukponposoa" o B3biCKaHun ¢ OAO
"MocaHeprocbbIT" HeocHOBaTeNbHOIr0 06oralleHns Npu pacyeTax 3a 31IeKTPO3HEPruto, Buicwuui
ApbutpaxHbin Cya Poccuinckon ®egepaummn B onpeneneHnsx ot 28 mapta 2008 roga N 3497/08, oT 9
anpens 2008 roga N 3969/08, N 3884/08, N 618/07 cocnancst Ha TO, 4TO NPaKTUKa NPUMEHEHNS
MONOXXEHWU 3aKOHO4aTeIbCTBA, Ha KOTOPbIX OCHOBaHbI 3TN cyaebHble akThl, Bblna n3MeHeHa
noctaHoBneHneM Mpe3ngnyma Beicwero ApbutparkHoro Cyna Poccuinckon ®enepauun ot 29 mas 2007
roga N 16260/06, B cBa3n ¢ 4em OAO "MocaHeprochbbiT" MeeT BO3MOXHOCTb 06paTUTLCS C 3adBAEHUAMU
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06 Ux NepecMoTpe No BHOBb OTKPbIBLLUMMCS 0BCTOATENLCTBAM B TEYEHME TPEX MECALEB C MOMEHTa
NoJIyHYEeHUS KOMWI AaHHbIX onpeaeneHnin. ApbuTtpakHble Cybl yLOBNETBOPW/IN COOTBETCTBYIOLNE
3aaBneHuns OAO "MocaHeprochbbIT" 1 Npu HOBOM pacCMOTPeHMN gen B TpeboBaHMAX NCTLOB O B3bICKaHUK
HeoCHOBaTe/IbHOr0 0boralleHns oTKasanu.

OcnapuBast KOHCTUTYLMOHHOCTb NOJIOXXEHNU NyHKTa 1 cTaTbk 311 1 vyacTn 1 ctaTbmn 312 AMK Poccuinckon
depepaunm B UX UCTONKOBaHUN Bbicwinm ApbuTtpaxHbiM Cynom Poccuiickon depepaLmm, Ha 0OCHOBE
KOTOPOro C/I0XKWIaCb MPaKTUKa NPUMEHEHNS STUX NOJIOXKEHUA APYrMMU apbUTpPaKHbIMK Cyaamu,
3a59BUTENIN YKa3bIBAlOT Ha HEMpaBOMEpHOe paclumpeHne nepeyHs 3aKOHHbIX OCHOBaHWA A5 nepecMoTpa
cynebHbIX akTOB MO BHOBb OTKPbLIBLUMMCS 06CTOSTENLCTBAM U Ha M3MEHEHME TEM CaMbIM 3aKPENeHHbIX
hefepanbHbIM 3aKOHOM MpoLEeayp NepecMoTpa BCTYMMBLUMX B 3aKOHHYIO CMy CyAebHbIX akTOB, a Takxe
Ha BBeLEHME NHOr0 MopsaAKa UCHNCIEHUS CPOKa obpaLleHmns B apbuTpakHbIA CyL C 3asiBJIEHNEM O
nepecmoTpe cyaebHoro akTa no BHOBb OTKPbIBLUMMCS 06CTOATENbCTBAM, HEXeIN NPeayCMOTPEHHBIN
denepanbHbIM 3aKOHOM (TpW Mecsla Co AHSA 0OHapy>XeHMs Taknx 06CTOATENLCTB), NPU TOM YTO
YCTAHOBUTb MOMEHT MOJIyYEeHUS Konuu onpeneneHns ob oTkase B nepenaye nena B MNpesnanym Boicwero
ApbuTtpaxHoro Cyna Poccuinckon ®depepaunm, Kak Nnpasuio, 3aTpyaHUTENbHO. B pe3ynbTaTe 3TOro, Kak
yTBEPXAAlOT 3as8BUTENN, BbINN HapPYLLEHb! UX MpaBa, FrapaHTUPOBaHHble KOHCTUTYUMen Poccninckon
depnepaumm, B TOM Yyncie ee ctatbamu 19 (vacTb 1), 45 (vacTb 1), 46 (yacTb 1), 47 (4acTb 1), 55 (4acTb 3),
120 (vacTb 1), 123 (vacTb 3), 127 1 128 (4acTb 3).

1.2. NMonoxeHune YacTun 4 ctatbn 170 AMNK Poccuiickon degepaunit , KOHCTUTYLMOHHOCTb KOTOPOro TakxXe
ocnapusatoT 3A0 "Mpoun3soacTBeHHoe 0bbegmHeHne "beper" n OAO "Kapbonut", npegycmaTpuBaeT
BO3MO>XHOCTb CCbIJIOK B MOTVMBUPOBOYHOI YaCTW pelleHns apbutpa)kHoro cyfa Ha NoCcTaHOBAEHNS
MneHyma Bbiclwero ApbutpaxHoro Cyna Poccuiickon ®efepaLimm no Bonpocam cyfebHon npakTuku.
BbiTekatoLlee 13 Ha3BaHHOrO MNOJI0XKEHNSA NPaBO apbUTPa)KHOro Cyaa Npw BelHECEHNW CyaebHOro akTa
COC/NaTbCA B Ka4ecTBe AOMONHUTENbHOr0 060CHOBAHNS CBOEr0 PeLLEeHNs Ha pa3bsACHEHNS MO BOMNPOCaM
cynebHon NpakTuKK, ChopMynnMpoBaHHbIe B MOCTaHOBNAEHNSX [MneHyMa Boicwero ApbutpaxHoro Cyna
Poccuinckon degepaunn, KOPPECNOHAMPYET 3aKpeneHHoMY cTaTben 127 KoHCTUTyumm Poccminckon
®epnepaumm noaHomoumio Boicwero ApbutparkHoro Cyna Poccuiickon depepaunn gaBaTb pa3baCHEHWS MO
BOMpocam cynebHom NpakTUKK U He NpeanonaraeT ocBoboxaeHne apbuTparkHoro cyaa ot
npenycMoTpeHHon ctaTben 120 KoHCTuTyumm Poccuinckon ®epepaunm 0653aHHOCTN, YCTaHOBUB MpK
paccMOTpeHun fesia HeCOOTBETCTBUE aKTa rocyJapCTBEHHOMO WM MHOM0 OpraHa 3akoHY, paspewnTb 4eNo
B COOTBETCTBUU C 3aKOHOM.

CnepoBaTenbHO, caMo no cebe nonoxeHne YacTun 4 ctatbn 170 AMNK Poccuinckon ®egepaumm He MOXET
pacCMaTpMBaTLCS Kak HapyLlaloLlee Kakme-nmbo KOHCTUTYLIMOHHbIE NpaBa 1 cBoBoAbl, a MOTOMY B HacTH,
KacatoLencs ocnapmBaHmsa ero KOHCTUTYLMOHHOCTH, »xanobbl 3A0 "Mpon3BoacTBeEHHOE 06beanHeHne
"Beper" n OAO "KapboinT" He 0TBEYAlOT KPUTEPUIO AOMYCTUMOCTU, KakK OHa onpeaeneHa ®enepasbHbiM
KOHCTUTYLMOHHbIM 3aKOoHOM "O KoHcTuTyumoHHoMm Cyae Poccunckon ®efepaummn” , B CBA3M C YeM
NPOM3BOACTBO MO HACTOALLEMY eNly B 3TON 4aCTu B CUJTy MYHKTa 2 YacTu NepBon cTaTbh 43 1 cTaTbh 68
Ha3BaHHOro d®efepasibHOr0 KOHCTUTYLMOHHOMO 3aKOHa MNOANEXUT NpeKpaLLeHNIo.

1.3. Kak cnegyet us ctaten 74, 96 n 97 ®egepanbHOro KOHCTUTYLMOHHOIO 3akoHa "O KOHCTUTYLIMOHHOM
Cyne Poccunckon ®epepaummn” , no xxanobam rpakgaH n 06beMHEHUI rpaXkaH Ha HapyLleHne
KOHCTUTYLMOHHbIX NpaB 1 cBoboa KOHCTUTYUMOHHbIN Cya Poccuinckon depepaunn npoBepseT
KOHCTUTYLIMOHHOCTb OCMapUBaEMBbIX MOJIOXKEHMWI 3aKOHa INLLUb B TON YaCTW, B KAKOW OHW BbLI MPUMEHEHbI
B [e/le 3a8BUTENS 1 3aTparnBatoT ero npaea v cBoboabl, M MPUHUMAET pPeLLeHNe N0 NpeaMeTy, YKa3aHHOMY
B xanobe, oLeHNBas Kak ByKBasIbHbIA CMbIC/T paCCMaTPMBAEMbIX 3aKOHOMOJIOXKEHWIA, TaK U CMbIC],
npuaaBaeMblin UM 0L MANbHLIM N MHBIM TONKOBAHWEM U CNOXUBLLENCA NPaBONPUMEHNTESIbHOWN
NPaKTMKOM, a TakXXe C y4eTOM UX MecTa B CUCTEME HOPM.

Micxons n3 aToro npeameTom paccmoTpeHus KoHctutyumoHHoro Cyaa Poccuinckon denepaunm no
HacToALLEMY [eny SABAATCS B3aUMOCBA3aHHbIE HOPMATMBHbLIE NONOXKEHUA NyHKTa 1 cTaTbn 311 AMNK
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Poccuiickon ®epepaumm 06 0CHOBaHMAX NepecMoTpa CyAebHbIX akTOB MO BHOBb OTKPbLIBLUMMCS
obcTosTenscTBaM 1 YacTu 1 ctatbu 312 gaHHoro Kogekca o Cpoke nofayn 3asiBNEHNS 0 NepecMoTpe
cynebHoro akTa rno BHOBb OTKPbIBLUMMCS 06CTOSTENbCTBAM B UX UCTOJIKOBaHWUM MNneHyMmoMm Beicliero
ApbutpaxkHoro Cyna Poccuinckon ®enepaumm B noctaHoBaeHUN oT 14 ¢espans 2008 roga N 14.

2. KoHcTuTyuus Poccuinckon ®efepalm rapaHTUpyeT KaxkaoMy cyfebHyto 3awuTy ero npas 1 csobos
(cTaTbs 46, YacTb 1). Mo cmbicny cTaTen 1 (YacTb 1), 2, 4 (yacTe 2), 15,17, 18, 19 1 118 (vyacTb 1)
KoHcTuTyumm Poccniickon depepaunn, B Poccuinckon ®epepalmm, npaBoBas CMCTEMa KOTOPOM OCHOBaHa
Ha MPUHLMMNE BEPXOBEHCTBA MpaBa Kak HEOTbEMJIEMOM 3/IEMEHTE NMPaBOBOro roCcyAapCTBa, MpaBo KaXkAoro
Ha cynebHyIo 3alMTy OTHOCUTCA K OCHOBHbIM HEOTYY)XAAEMbIM MpaBaM 1 cBobodaM 4yenoBeka u
OLHOBPEMEHHO BbICTYNAET rapaHTUen BCcex Apyrunx npas u ceobof, a NnpaBoCcyamne rno CBOen CyTu MoXeT
Npr3HaBaTbCS TaKOBbLIM, TOJIbKO €C/IN OHO OTBeYaeT TpeboBaHMAM CnpaBeaAnBoOCTH 1 obecneymBaeT
3(h(heKTNBHOE BOCCTAHOBMEHNE B NpaBax. 3akpenaeHHbiM KOHCTUTYyLmen Poccuinckon deaepaunm
NPUHLMMNOM HE3aBUCUMOCTY Cyien Npu OCyLLeCTBAeHUN npaBocyamns (cTatbs 120, 4yacTb 1) BO
B3aMMOCBS3U C MPUHLUNaMUN BEPXOBEHCTBa KOHCTUTYUMN Poccmnckon depepauunn n penepasbHbIX
3aKOHOB B POCCUIACKOW MPaBOBON CUCTEME 1 paBEHCTBa BCEX Mepen 3aKOHOM 1 cyAoM (CTaTbs 4, 4acTb 2;
cTaTbsl 15, yactn 1 n 2; cTaTba 19, yacTb 1) obycnoBnuaeTcsa TpeboBaHne eanHO06pPa3HOro NPpMMeHeHNs
HopM KOHCTUTYuUuK Poccminckon deaepauum 1 0CHOBaHHbLIX Ha Hel pefepalibHbIX 3aKOHOB BCEMU CyAaMU.
Kak HeoQHOKpaTHO yKa3biBas KOHCTUTYyuUMOHHbIN Cyn Poccninckon degepaunm, KOHCTUTYLMOHHOE NpaBo
Ha cyfebHyto 3aluTy npeanonaraeT KOHKpPeTHble rapaHTum 3PMEKTUBHOrO BOCCTAaHOBIEHUS B NPaBax
nocpeaCcTBOM CpaBeLIMBOro npasocyaus, obecneymsatoLlero oxpaHy npas v ceobog Yenoseka u
rpakgaHvHa OT NPOM3BOJIa BNACTEN; COOTBETCTBEHHO, B paMKax OCYLLEeCTBAeHUS CyAebHON 3alnThl Npas
1 ceobof BO3MOXHO 06>KanoBaHMe B Cy[ peweHnin n 4encTeuin (nnm 6esnencteuns) nobbix
rocyLapCTBEHHbIX OPraHoB, BKJIHOYas CynebHble opraHbl; 0AHON U3 rapaHTUN CyaebHoM 3alnThl BbICTYNAET
BO3MOXXHOCTb MepecMoTpa AeNa BbllUEeCTOAWMM CYL0M, B TOM YMCAE - B LLensx UCrnpaBneHus cynebHbix
oLWKnbOoK - 1 Nocnie pacCMOTPEHUS fiesia B TON cynebHoM MHCTaHLUWUN, PeLLeHNne KOTOPOI 0Tpac/ieBbiM
3aKOHOAATENbCTBOM MPU3HAETCH OKOHYATESbHLIM B TOM CMbICJIE, YTO OHO HE MOXXET 6biTb N3MEHEHO B
0bbl4HOM Mpoueaype; OTCYTCTBME BO3MOXXHOCTU NepecMoTpeTh owmnboYHbIn cyaebHbln akT, KOTopas B TeX
NN MHBIX hopMax (C y4eToM 0CcoBeHHOCTEN KaXK4oro BMaa Cyaonpon3BoACTBa) A0JHKHa ObiTb 0becneyeHa
rocyapcTBOM, YManseT 1 OrpaHNYMBaET NpaBo Ha cnpasefnnsoe cynebHoe pa3bupaTenscTso
(mocTtaHoBneHus ot 2 despansa 1996 roga N 4-, ot 3 ¢eBpans 1998 roga N 5-M, ot 16 mapTa 1998 roga
N 9-, oT 2 niona 1998 ropa N 20-I, o1 6 uonsd 1998 roga N 21-M, o1 28 maa 1999 roga N 9-MN n ot 11
maa 2005 roga N 5-M).

CornacHo ctaTbe 47 (4acTb 1) KoHCTUTYummn Poccminckon ®depepau HAKTO He MOXXeT ObITb JiMLIeH npaBa
Ha pacCMOTPEHMe ero Aefia B TOM Cyfie U TeM Cyfbel, K NOACYAHOCTU KOTOPbIX OHO OTHECEHO 3aKOHOM.
[laHHOEe KOHCTUTYLMOHHOE NPaBo - MPaBO Ha 3aKOHHLIA Cy A - ABNSETCH HEOOX0ANMOW COCTaBASIOLEN
3aKpeneHHoro ctatben 46 (4acTb 1) KoHCcTUTyumm Poccuinckon ®epepaLum npasa Ha cyebHyio 3awuTy 1
OOHOBPEMEHHO - rapaHTMen He3aBMCMMOCTM 1 6ecnpucTpacTHOCTM CyAa. DTUM KOHCTUTYLMOHHBIM
nNpeanucaHMaM KOPPeCnoHAMPYIOT NOJIOXKEHNS MEXAYHAPOLHbIX LOrOBOPOB Poccminckon depepauun,
npexxae Bcero KoHBeHLMM 0 3aliuTe npaB YeJ0BeKa U OCHOBHbIX cB060A, 06a3biBatoLLMe roCyaapcTBa
obecneymBaTb KaXKAOMY 3alUUTY €ro npae NyTeM CNpaBeanBoro pas3bupatensCcTBa Aefla HE3aBUCUMBIM,
6ecnpncTpacTHLIM 1 CO34aHHBIM HAa OCHOBaHWM 3aKOHa KOMMETEHTHbIM, T. €. obnagatowmm
COOTBETCTBYIOLLUMY MOAHOMOYUAMUN MO PACCMOTPEHMIO KOHKPETHOIO Aefia B CUJY YCTaHOBIEHHbIX 3aKOHOM
npasun NOABEAOMCTBEHHOCTMU 1 MOACYAHOCTM, CYAO0M.

MoacyaHOCTb Aen, CoracHo npaBoBon no3munm KoHctutyumnoHHoro Cyaa Poccunckon ®epepaunn,
npeanonaraeT yCTaHOBJIEHNE 3aKOHOM pa3rpaHUYeHns Kak NpeaMeTHON KOMMETEHLUNN, B TOM Yucie
MeXIy cyfamu obLien opucanKLnm n apbuTpaxKHeiMU CyaaMun, Tak U B paMKax Kaxx4oro Buaa
IOPUCANKLNN - 015 ONpefesieHNns KOHKPeTHOro cyfa, ynolHOMOYEHHOr0 pacCMaTpmBaTh AaHHOE AeN0; B
TakOM 3aKOHe LO/KHbI ObITb 3aKpensieHbl KpUTepUK, KOTopble B HOPMaTMBHOM hopMe (B Buae obLiero
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npasunia) npegonpenenanu bbl, B KaKOM cye noAJeXuT pacCMOTPEHMIO TO AN MHOE AeN0, 4TO NO3BONIIO
6bl cyny (cyabe), CTOPOHAM M APYrUM y4acTHUKaM npouecca n3bexats HeonpeaeneHHoCTH B JaHHOM
BOMPOCE, KOTOPYIO B MPOTUBHOM Cjly4ae NpUXoanaoch bbl yCTpaHATb NOCPEACTBOM
NPaBONPUMEHNTESIbHOMO PeLleHNs, T. . UCXOAA U3 AUCKPELMOHHOr0 NOJIHOMOYUSA NPaBONPUMEHNTEIbHOIO
opraHa Wiv LO/DKHOCTHOrO JinLa, 1 TeM caMbiM onpefenaTb NoACYAHOCTb AeJila He Ha OCHOBAHMMW 3aKOHa;
HecobntofeHne yCTaHOBNEHHOW hefepasbHbIM 3aKOHOAATENIEM MOACYAHOCTU AN HapyLllaeT
KOHCTUTYLIMOHHOE NMpelnncaHne 0 3aKOHHOM CyAe, a Yepes 3TO - U CaMO NMpaBo Ha CyaebHyI0 3alunTy;
PacCMOTpPEeHMEe AeNa BOMPEKMN NpaBuiaM 0 NOACYAHOCTU He OTBeYaeT TpeboBaHMio CripaBe/IMBOro
NpaBoCyAus, MOCKOJIbKY CyA, He YNOJSIHOMOYEHHbIN Ha pacCMOTPeHWEe AaHHOr0 KOHKPETHOro fena, no
cMbICy cTaTen 46 n 47 KoHCTuTyumn Poccunckon degepauni, He ABASETCA 3aKOHHbIM CYyIOM, MPUHATbIE
)K€ B pe3ysibTaTe Takoro pacCMOTpeHns CyaebHble akTbl HE MOTYT NPU3HaBaTLCS peanbHo
obecneymBatowmMm npaea n ceoboabl (MoctaHoBneHMe oT 16 mapTa 1998 roga N 9-1, onpegenenmns ot 11
nions 2006 roga N 262-O n o1 15 aHBaps 2009 roga N 144-0-1 ).

MpuseneHHble NpaBoBble No3uUUUK KoHCTUTYyunoHHoro Cyna Poccminckon ®egepaumm, packpeiBatowme
copep)xaHne KOHCTUTYLIMOHHOMO NpaBa Ha 3aKOHHBLIN Cya, OTHOCATCA K ONPeLeneHnto N KOMMNETEHTHOM0
cyla, 1 XxapakTepa cyaebHon NHCTaHuUN, 1 Nnoanexalen NPUMEHEHNI0 NpoLeaypbl NepecMoTpa
cyfebHOro akTa, KOTopble YCTaHaBAUBAKOTCA 3aKOHOM U HEe MOTYT OblTb MPOU3BO/IbHO U3MEHEHbI
pelleHneM nNpaBonpuMeHNTEeNbHOro opraxa.

3. Mopapok cynebHon NpoBepKY peLleHnin Cya0B No XanobaM 3auHTepecoBaHHbLIX AL, HENOCPEACTBEHHO B
KoHCcTuTyumn Poccuinckon ®efepaummn He 3aKpenJsieH, - Takon nopsagok onpeaenseTcs Ha OCHoBe
KoHCTuTyumm Poccuinckon ®epepaummn enepanbHbiM 3aKoHo4aTeNeM, Npefesibl yCMOTPEHNS KOTOPOro
npv yCTaHOBAEHUW CUCTEMbI CyAeOHbIX MHCTaHUWIA, MOCAeA0BaTENbHOCTY 1 Npoueaypbl 06xanoBaHus,
OCHOBAHWI 419 OTMEHbI NN N3MEHEHUS CYLEOHbIX PELUEeHNI BbILECTOAWMUMY CyAaMm, MOAHOMOYNA CYA0B
BbILLECTOALUNX NHCTAHLUMIN LOCTAaTOYHO LMPOKMK, HO KOTOPLIN BO BCAKOM C/lyvae O0JIKEH OCYLLeCTBAATb
COOTBETCTBYHOLLEE PErYJIMPOBAHNE NCXOASA U3 KOHCTUTYLIMOHHBIX LieSieid N LeHHOCTER, 0bLlenpusHaHHbIX
NPWHLMUMNOB 1 HOPM MEXAYHapo4HOro NpaBa 1 MexAyHapoaHbix 06s3aTenbCcTB Poccuiickon depgepaunn.
B uensx cozgaHma MexaHm3Ma 3(h(heKTUBHOMO BOCCTAHOBJIEHNS HApYLLUEHHbIX NpaB ApbnTpaXKHbIA
npoueccyanbHbIn Kogekc Poccuinckon ®efepaunm npesycMaTpUBaeT NePecMoTp CyaebHbIX akToB
apbuTpaxKHbIX CyA0B B NOPSALAKE aneansLMOHHOr0 U KacCaLMOHHOMO NPON3BOACTBA, @ TakXe B NopsaKe
HaZ30pa ¥ MO BHOBb OTKPLIBLLUMMCS 0BCTOATENLCTBAM.

Mpon3BoACTBO MO NepecMoTpy CyAebHbIX aKTOB B MOPAAKE HaZl30pa peryaupyeTtca rnason 36 AMK
Poccuinckon ®epepaumm . CornacHo yCTaHOBJIEHHbIM B HEWN NpaBuiaM BCTYMMUBLUME B 3aKOHHYIO CUly
cynebHble akTbl apbuTpa)kHbIX CyA0B MOryT BbITb MEPECMOTPEHLI B NMOPAAKE HaA30pa TONbKO BbiCLLIMM
ApbuTtpaxHbiM Cynom Poccuinckon degepauny no 3asaBJEHUAM ML, YHaCTBYIOWMX B Aefe, U NHbIX
YyKa3aHHbIX B 3aKOHE 3aMHTepeCcOBaHHbIX 1L, @ Takxe No npeacTaBfieHnio Npokypopa. B
npenBapuTesibHOM Nopsiike COOTBETCTBYIOLLEe 3asB/IeHne Ui NpefcTaBjeHne pacCMaTpmBaeTcs
KOJIIernanbHbIM COCTaBOM cyaen Boicwero ApbutpaxHoro Cyaa Poccninckon denepaunm, KOTOPbIA
onpegensieT, UMeKTCa N yKasaHHble B cTaTbe 304 AlK Poccuinckon ®epepaumm 0CHOBaHNUS 4Ns
nepecmoTpa faHHoro cygebHoro akta. CyaebHbiM opraHoM, ynosHOMOYEHHbIM paccMaTpuBaTh Aena Mno
CyLlecTBy B Mopsifike Hana3opa, aensetcs Mpesnanym Beicwero ApbutpaxxHoro Cyaa Poccuinckon
depnepaumm, KOTOPbLIN BAPaBe U3MEHUTb UAN OTMEHWUTb OCMapuBaeMblin CyLebHbIN akT, BCTYNUBLUWIA B
3aKOHHYI0 Cuiy.

B oT/AMyYMe oT Hag30pHOro NPoM3BOACTBA NEPECMOTP BCTYMNMBLUEr0 B 3aKOHHYIO CMay cyfebHOro akta no
BHOBb OTKPbIBLLUMMCS 06CTOATEbCTBAM B COOTBETCTBMM € r1aBoin 37 AlK Poccuinckon ®egepaumm
OCYLLECTBAAETCS NPUHSBLLMM OCMapMBaeMsblil CyaebHbIn akT apbuTparkHbIM Cy1IOM MO 3adBAEHUAM NnL,
Y4aCTBYIOLLMX B Aene, NpW Haan4num 0CHOBaHMIN, NpeayCcMOTpeHHbIX B cTaTbe 311 gaHHoro Kogekca ,
NPV3HaloLLEN BHOBb OTKPLIBLUMMUCS 0OCTOATENLCTBAMU CYLLECTBEHHbIE 414 fena 06CToATenLCTBa,
KOTOpble He Bblnn 1 He Moran 6bITb M3BECTHLI 3a8BUTESIO, BKJIOYasA OTMeHY cyaebHoro akta nam
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NMOCTaHOBJIEHUS APYroro opraHa, NoCayXMBLUMX OCHOBAHWEM AN15 BbIHECEHUS PELLUEHUS MO KOHKPETHOMY
neny.

3.1. CornacHo ctatbe 127 KoHcTuTyumn Poccuninckon ®enepauun Boicwunin ApbutpaxkHbin Cyn Poccuinckon
depepaunmn ABNAETCA BbICLIMM CyAebHbIM OPraHoM Mo pa3peLleHnto 3KOHOMUYECKUX CMOPOB U NHbIX Oen,
paccMaTpuBaeMbiX apbuTpa>KHbIMK CyaMu, OCYLLeCTBASET B NPefyCMOTPEHHbIX hefepasibHbiM 3aKOHOM
npoueccyabHbIX hopMax CynebHbI Haa30p 3a UX AEATENbHOCTLIO U AAeT pa3bsACHEHMS MO BOMpoOCaM
cyLebHON NpaKkTuKW.

KOHKPETM3MPYIOLLNA Ha3BaHHbIE KOHCTUTYLIMOHHbIE NOJIOXKEHUA PefepasibHblil KOHCTUTYLMOHHBIN 3aKOH
oT 28 anpens 1995 roga N 1-PK3 "06 apbuTpakHbix cyaax B Poccuinckon ®epepaummn’ npegyCMaTpmBaEeT,
410 Bhiclwmnin ApbuTtpaxkHeln Cyn Poccuinckon ®efepaunm pacCMaTprBaeT B Nopsake Hag3opa fena no
NPOBEPKe BCTYMUBLLMX B 3aKOHHYIO Cuy CyAebHbIX akTOB apbuTpakHbIX CyAo0B B Poccuinckon ®epepaunm
(noanyHKT 2 nyHkTa 1 cTaTbu 10), nepecMaTpMBaEeT N0 BHOBb OTKPLIBLUMMCS 06CTOATENbCTBAM NPUHATHIE
UM 1 BCTYNUBLLWNE B 3aKOHHYIO cuny cyaebHble akTbl (MOANYHKT 3 nyHKTa 1 cTtaTbu 10); MNaeHym Boicwero
ApbuTtpaxHoro Cyna Poccuinckon depepaunn oaeT pa3bsCHEHMS N0 BOMpocaM cyaebHon NpakTuKy 1 no
3TVM BOMpOCaM MpPUHUMAET NOCTaHOBAEHNS, oba3aTenbHble An5 apbuTpaxKHbIX Cy40B B Poccumnckon
®epepaumm (MoaNyHKT 1 nyHKTa 1 v NyHKT 2 cTaTbu 13); Mpe3nanym Beicwero ApbutpaxHoro Cyaa
Poccuiickon ®efepalimm paccMaTpuBaeT B MOPSLAKE HaA30pa fLena No NpoBepke BCTYMMBLUNX B 3aKOHHYIO
cuny cyaebHbix akToB apbuTpakHbIX CyaoB B Poccuinckon ®enepaunm, pacCMaTpPMBAET OTAENbHbIE
BOMPOCHI CyAebHOM NPaKTUKK 1 0 pe3ysibTaTax PaCCMOTPEHUS UHGOPMUPYET apbuTpaxKHble Cyabl B
Poccninckon ®epepaunn (CtaTtbs 16).

BbiTekatowee 13 ctaTby 127 KoHcTuTyumm Poccniickon ®eaepaunm npaBomoymne Boiciero Apbutpa)kHoro
Cyna Poccunckon ®efepaumm gaBaTb pa3bsaCHEHUS MO BONPOCaM CynebHOM NpakTUKK HanpaB/ieHo Ha
nofnepxaHve eanHoobpasns B TONKOBaHUUN 1 MPUMEHEHWN HOPM MpaBa apbuTpaXKHbIMK CyAaMu 1
ABNAETCSH OAHUM U3 3/IEMEHTOB KOHCTUTYLIMOHHOIO MeXaHU3Ma OXpaHbl eAIMHCTBA U HEMPOTUBOPEYNBOCTHU
POCCUNCKOW NPaBOBOWN CMCTEMBI, KOTOPLIN OCHOBaH Ha npeanucaHnsax ctaten 15 (yacte 1), 17, 18,19 1n 120
KoHcTuTyumm Poccniickon ®epepaLimm 1 peanmsalmsa KOTOPOro B NpoLeccyanbHOM peryimpoBaHum
obecneymBaeTCsa yCTaHOBNEHHON 3aKOHOM BO3MOXXHOCTbIO OTMeHbI CyAeOHbIX aKTOB, B TOM 4MC/ie B Cyyae
NX PAaCXOXAEHNA C aKTaMU BbICLLEro Cyfa B cucteme apbmTpakHbix cynoB Poccuinckon ®enepauumm,
LaloLWMMK pa3bsacHeHMS Mo Bonpocam cyaebHom npakTUKK.

OcyuwiecTteneHue Boiciumm ApbutparkHbiM CynoM Poccuiickon ®egepaLinm 3Toro npaBoMoYns 06 EKTUBHO
He MOXXET He OCHOBbIBATLCH Ha BblpabaTbiBaeMbIX UM MPABOBbLIX MO3MLUAX, COAEPKALLMNX TONKOBaHME
pa3bACHAEMbIX MOJIOXKEHWI 3aKoHoAaTeNbCTBa. OTpuuaHne npasa Boicwero ApbutpaxxHoro Cyaa
Poccuiickon ®epepaummn gaBaTtb Ha ocHoBe 0606LweHna cyaebHom NpakTUKM abCTpakTHOE TOIKOBaHUe
nprvMeHaeMbix apbuTpakKHbIMK CyiaMu HOPM MpaBa 1 (hOpMUPOBaThL COOTBETCTBYIOLLME NPABOBbLIE NO3MLUN
03Ha4ano bbl yManeHne ero KOHCTUTYLMOHHBIX (DYHKLMIA 1 MpefHa3HaYeHns Kak BbICLLEr0 CyAa B CUCTEME
apbuTpaxKHbiX CYAO0B, - MPUTOM YTO OH HE BNPaBe BbLIXOAWTb 3a Npeaesibl CBOMX NOJIHOMOYMNA,
onpegensieMbix KoHCTUTYUMen Poccninckon Pegepaunn n dpenepasbHbIMU KOHCTUTYLMOHHBIMI 3aKOHaMU,
1 BTOPraThCs B KOMNETEHLMIO APYTUX OPraHOB FOCYAapCTBEHHOW, B TOM Yucie cynebHon, BnacTu.

B 4acTHOCTW, Kak cnefyeT M3 NPaBOBOW MO3UL MK, BbipaXKeHHOW B MocTaHOoBAEHUN KOHCTUTYLMOHHOIO
Cyna Poccumnckon ®epgepauunm ot 16 mioHa 1998 roga N 19-11, pa3bacHeHUs, gaBaemble Boicinm
ApbutpaxkHbiM Cyaom Poccuiickon ®efiepaLimm no BonpocamM cyfebHon NpakTuKn, He MoryT
paccMaTpuBaTbCA B KavyecTBe 0(hLMNANbHOrO akTa, BbIABAAOWEr0 KOHCTUTYLIMOHHO-NPABOBOW CMbIC/I
3aKOHa, T. €., M0 CyTK, NOATBEPXKLAIOLLEr0 ero KOHCTUTYLMOHHOCTb MM KOHCTaTUPYIoLLero
HEKOHCTUTYLMOHHOCTb. ALEeKBaTHbIM CPpeACcTBOM AN1S pa3peLleHns Takoro Bonpoca, BO3HMKAOLWEro B
CBSA3W C HEKOHCTUTYLMOHHBIM UCTOSIKOBAHNEM 3aKOHa B MPaBONPUMEHNTENIbHOW NPaKTWKe, ABNSETCA - B
cuny ctaten 118 u 125 KoHcTtutyumum Poccninckon depgepalmm - KOHCTUTYLLMOHHOE CYyA0MpPon3BOACTBO.
MosToMy apbuTpakHbIN Cya NtoH6ON MHCTAHLMKW, eC/IN OH NPY PaCCMOTPEHUN KOHKPETHOMO AeNla MPUAET K
BbIBOAY O HEKOHCTUTYLMOHHOCTY NOAJIEXALLErO NPUMEHEHUNIO 3aKOHa, B TOM Y/Ce C Y4eTOM ero
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ToJIKoBaHMA Beicwunm ApbuTtpaxkHbiM Cynom Poccuiickonn ®epepaunu, 0653aH 06paTUThCA C 3aMpocoM B
KoHCTUTyumoHHbIN Cy 4 Poccuinckon ®epepaumn.

3.2. B noctaHoBneHun NMneHyma Boicwero ApbutpakHoro Cyga Poccuinckon ®epepauum ot 14 dhepans
2008 roga N 14 pa3sbsiCHeH npoueccyasibHbl MEXaHN3M, AAlOLLINA BO3MOXHOCTbL NEPECMOTPETL MO BHOBb
OTKPbIBLUMMCA 06CTOATENBCTBAM BCTYMMBLUMIA B 3aKOHHYIO CUy CyaebHbI akT, KOTOPLIN 0CMapuBaeTCs
3a8BUTENIEM B NOPSLAKE HaA30pa, €CAN OH OCHOBAH Ha NMOJIOXKEHMNAX 3aKOHO4ATeNbCTBa, NPakTUKa
NPYMEHEHUNS KOTOPbIX MOCIE ero NpUHATKA Bblia onpeneseHa (UM N3MeHeHa) B NOCTaHOBAeHWW MNneHyma
Bbicwiero ApbutpakHoro Cyana Poccuinckon ®egepauunm nam B nocTaHoBsieH Mpe3mnanyma Beicwero
ApbuTpaxHoro Cyna Poccuiickonn Peagepauni, BBIHECEHHOM MO pe3yibTaTaM pacCMOTPEHMSA APYroro aena
B NopsifiKke HafA30pa C y4eToM ChOpMUPOBABLLENCS MPAKTUKK, B TOM YAC/IE UCXOAA U3 MPaBOBbIX MO3ULINNA,
cchopMynnpoBaHHbIX MneHymom Beicero ApbutpakHoro Cyna Poccuiickon ®enepaunn.

STOT NpoLeccyasbHbIi MEXaHM3M, C OAHOM CTOPOHbI, MO3BOJISET MOBLICUTL 3hPEKTUBHOCTb NHCTUTYTA
nepecMoTpa cynebHbIX akTOB, BCTYMMBLUMX B 3aKOHHY0 CuJly, ocBoboxxaas Mpe3nanym Beicwero
ApbuTtpaxHoro Cyna Poccuinckon depepaunm OT pacCMOTPEHMNSA AeN, pa3pelleHmne KoTopbIX 40/KHO BbiTb
OCHOBaHO Ha y»e BblpaboTaHHOM Beiclunm ApbuTpaxHbiM Cynom Poccminckon ®egepaLiy npaBoBoi
no3nunn, a C ApYron CTOPOHbI, paclUMPSAET ANS AU, Y4aCTBYOLWMUX B AeNe, BO3MOXXHOCTb, obpallasch K
AaHHOMY Bbicunm ApbutparkHbiM Cynom Poccuiickon degepaunm TONKOBaHUIO HOPM NpaBa, fobutbes
3aLUMUTbl CBOEr0 NMpaBa Wan 3aKOHHOIO UHTEepeca B APYrux apbuTpakHbIX Cyaax.

Takon nogxon 0bycnoBneH NpeayCMOTPEHHbLIMK B CUCTEME AENCTBYIOLLEro apbuTpakHoro
NpPOoLECCYaNbHOrO PEryanpoBaHNS BO3MOXXHOCTAMM NEPECMOTPa MO BHOBb OTKPbIBLLUMMCS 06CTOSTENLCTBAM
BCTYMMBLUErO B 3aKOHHYO CUy CyaebHOro akTa B CBA3W C yTpaTOW NPaBOBbIM akTOM, Ha KOTOPOM OH
OCHOBaH, OPUANYECKON CMbl. B YaCTHOCTK, Cpean MHbIX CYLLECTBEHHbIX ANs Aesla 06CToATeNbCTB,
KOTOpble He Bblnn 1 He Moran 6bITb M3BECTHLI 3as8BUTENtO, cTaTben 311 AMK Poccuinckon ®epepaumm K
YyuCNly OCHOBaHUI nepecmoTpa CyaebHbIX akTOB MO BHOBb OTKPLIBLUMMCSA 06CTOATEIbCTBAM OTHECEHbI 1
O0TMeHa cyaebHoro akTa nMbo NOCTaHOBAEHWS APYrOro rocyAapCTBEHHOrO OpraHa, MoCayKMBLUNX
OCHOBaAHMEM A NPUHATUA pelleHns apbuTpakHbiM CyaoM (MYyHKT 4), n npusHaHme KOHCTUTYLMOHHbIM
Cyanom Poccunckon ®efepaumm He COOTBETCTBYOWMM KoHCTUTYUMK Poccninckon Gefepaunm 3akoHa,
NPUMEHEHHOr0 apbUTpaKHbIM CyIOM B KOHKPETHOM [efie, B CBSA3M C NPUHATUEM PELLEHNS MO KOTOPOMY
3aaBuTeNb obpawancs B KoHCTUTYuunoHHbIn Cyn Poccunckon ®epepaumm (MyHKT 6).

3.3. Pa3peluas BONPOC 0 BO3MOXHOCTW MEPECMOTPa N0 BHOBb OTKPbLIBLUMMCS 06CTOATENLCTBAM CyLeOHbIX
peLleHni, BIHECEHHbIX Ha OCHOBaHWM 3aKOHOMOJIOXXEHW, MPWU3HAHHbLIX BNOCNEACTBMN KOHCTUTYLMOHHbBIM
Cynom Poccuinckon ®egepaumm He COOTBETCTBYOLWMMN KOHCTUTYUMK Poccuinckon ®egepauum,
KOHCTUTYLMOHHBIN Cyf Poccminckon denepaumy npuwen K ciefyowmMm BbIBOAAM.

B oTHOLWEHNW NL, HE ABASBLUMXCS Y4aCTHUKaMN KOHCTUTYLMOHHOMO CyA0ONPON3BOACTBA, €CAN X Aena
TakxXe OblIn pa3peLleHbl Ha OCHOBAHWNM aKTOB, MPU3HAHHbLIX HEKOHCTUTYLIMOHHBLIMU, AEACTBYET NOJIOXKEHMNE
4acTn TpeTben cTaTbn 79 GenepasbHOM0 KOHCTUTYLIMOHHOMO 3akoHa "O KoHCTUTyumoHHoM Cyae
Poccninckon ®depepaumn” , B COOTBETCTBUN C KOTOPbIM PELLUEHUS CY0B U UHbIX OPraHOB, OCHOBAHHbIE Ha
aKTax, MPWU3HAHHbIX HEKOHCTUTYLIMOHHbIMMW, HE NOANEXaT NCMOSHEHWIO U A0/KHbI BbITb NMEPECMOTPEHbI B
YCTaHOBJ/IEHHbIX hefepasbHbIM 3aKOHOM CJlyHasX, T. €. C MCMOJIb30BaHNEM 3aKPEMJIEHHbIX APYruM
3aKOHO1aTe/IbCTBOM MaTepmMasibHO-NPaBOBbIX OCHOBAHWA 1 MPoLECcCyabHbIX UHCTUTYTOB. [epecMoTp
cynebHbIX peweHnin B CBA3M C MPU3HAHNEM HOPMbl HEKOHCTUTYLIMOHHOWN HE MOXKET, OOHAKO,
nNpou3BoANTLCSA 6e3 HaleXXallero BOJIEN3bABIEHNS 3aUHTEPECOBAHHLIX CYObEKTOB U y4yeTa TpeboBaHMiA
0TPaCc/IeBOro 3aKoHoAaTeNbCTBaA. /18 3aLUUThl MPaB YKa3aHHbIX WL, MOTYT UCMOJIb30BaTbCS BCE
NpeayCcMOTPEHHbIE OTPAC/IEBbIM 3aKOHOAATEbCTBOM CyAebHble MpoLeaypbl, B YaCTHOCTU NePecMoTp Kak B
nopsake cyaebHoro Hag3opa, Tak 1 N0 BHOBb OTKpPbIBLUMMCA 06CcTOATENbCTBAM. [py 3TOM Hannyme
MaTepuabHbIX 1 NPoLEeccyanbHbIX NPEAMNOChIIOK, @ TakXXe BO3MOXHbIX NPenAaTCTBUN AN nepecMoTpa
OCHOBaHHbIX Ha HEKOHCTUTYLMOHHbIX aKTaxX peLueHnin (Hanpumep, B CBA3M C UCTEYEHMEM CPOKa MCKOBOM
AaBHOCTYM IMBO MPOMyCKOM CpoKa A5 Bo30OHOBAEHMS Aefa No BHOBb OTKPLIBLUMMCS 06CTOATENbCTBAM)
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NOAJIEXUT YCTAHOBJIEHMIO MO 3asBJIEHNIO FPaXKAaHWHA UKW YNOJIHOMOYEHHOr0 LOJIKHOCTHOIO inua TeM
CYZOM, K KOMMAETEHLMN KOTOPOro OTHECEH TaKon NepecMoTp, Npu cobnaeHnn obwmnx npasmn
cynonpousBoacTBa (onpeneneHns ot 14 sHeapsa 1999 roga N 4-0O n o1 5 cespans 2004 roga N 78-0 ).

B Onpepenenumn ot 27 maa 2004 roga N 211-O KoHCTUTYUMOHHBIM Cy Poccuninckon defepaunn, Cxons U3
paHee Bblpa)XeHHbIX MM NPaBOBbLIX MO3ULMIA, NMOATBEPAWSI, YTO MNYHKT 6 cTaTbyh 311 AMK Poccminckon
defepalMm He MOXKET pacCMaTPUBATBLCS Kak 3anpeLLaowmin nepecMoTp No BHOBb OTKPbIBLUMMCS
06CTOATENbCTBAM BCTYMMBLUMX B 3aKOHHYIO CUY CyAebHbIX akTOB apbuTpaKHbiX CYA0B, BhIHECEHHbIX A0
NpPUHATMA KOHCTUTYyuUmnoHHbIM CyaoM Poccuinckon ®egepaumnm peLleHns, B KOTOPOM BbISIBAEH
KOHCTUTYLIMOHHO-NPABOBOW CMbICJ MOMOXKEHHbIX B X OCHOBY HOPM,

B Onpepenermm oT 11 HoAbpsa 2008 roga N 556-0-P KoHCTUTYLMOHHBIM Cyaom Poccunckon ®epepaumm
chopMynnpoBaHbl NPaBoBbIE NO3MLUK, ONpeensoLlme puanieckme 0CHOBaHUSA N KOHKPETHbIN MeXaHn3M
nocneayoLero nepecMoTpa no pesysibTaTaM KOHCTUTYLLIMOHHOIO CyLONPOU3BOACTBA PELLEHNN CyL0B
o6LLen pUCaNKLUMM N apbuTpaxkHbIX Cy0B Mo AesaM 06paTuBLLmMXca B KOHCTUTYLMOHHBIA Cy4
Poccuiickon ®epepalimm 3asaBuTenNei, B KOTOPLIX 0CNapuBaemMas HopMa bblia NpuMeHeHa B
HEKOHCTUTYLMOHHOM UCTONKOBAHUK, MOBJEKLLEM HapYLUEHNE NX KOHCTUTYLMOHHBIX NpaB 1 ceobog.

B coOTBETCTBUM C 3TUMU NPABOBLIMU MNO3NLUAMU KOHCTUTYLIMOHHO-NPaBOBOE UCTOSIKOBAHNE HOPMATUBHOMO
aKTa WUAN OTAE/IbHOr0 ero NnoJsIoXKeHus, NpoBepsemMblX NoCpesCcTBOM KOHCTUTYLMOHHOIO
Cyaonpoun3BoACTBa, OTHOCUTCA K KomneTeHunn KoHctutyumoHHoro Cyaa Poccunckon ®epepaunn,
KOTOpbIN, pa3peLllas Aefo 1 yCTaHaBMBas COOTBETCTBUE KOHCTUTYyUMK Poccunckon ®epepaunm
OCrMapMBaeMoro akTa, B YaCTHOCTM MO COAEepP)XaHWIo HopM, obecneymBaeT BbISBEHNE KOHCTUTYLMOHHOIO
CMbICJIa AeNCTBYIOLWeEro npasa. B Taknx ciyyaax BbISBAIEHHbIN KOHCTUTYLMOHHBIM Cy1OM POCCMICKONM
defepaLv KOHCTUTYLIMOHHO-MPABOBON CMbIC/T MPOBEPSEMOr0o HOPMATUBHOIO MPaBOBOIr0 akTa SBAAETCA
o6leobsa3aTeNbHbIM, B TOM YUC/e ANS CYAOB, pa3peLlatolimx KOHKPETHbIE fena.

HOpuamnyeckon cunon peweHnsa KoHCcTuTyumnoHHoro Cya Poccuinckon ®epepalimm, KOTOPbIM BbIBASETCS
KOHCTUTYLMOHHO-NPaBOBON CMbIC/T HOPMbI, 06YC/IOB/IMBAETCA HEBO3MOXHOCTb €€ MPUMEHEHNS (@ 3HAYUT -
npekpaLeHne AenCTBNUS) B HEKOHCTUTYLIMOHHOM UCTONKOBaHWW, T. €. yTpaTa Cuibl Ha Byayliee BpeMs B
N106OM MHOM - pacxoasaLLeMCS C BbIIBJIEHHbIM KOHCTUTYLMOHHO-NPABOBbLIM - CMbICJIE, AOMYCKaBLLUEMCS B
NpPeXHeM ee NOHMMaHMK, ITO 03HaYaeT, 4To, Mo 0bLemMy NpaBuy, C MOMEHTa BCTYMJIEHNS PELLEHNS
KoHcTuTyumoHHoro Cyaa Poccuinckon ®efepaunn B CMY Takas HOpMa He [0J/KHa TONKOBAThCSA KaKuM-
6o nHbIM 06pa3oM 1 NPUMEHATLCS B KaKOM-I1MB0 MHOM CMbIC/Ee. [103TOMY peLleHmne, KOTOPbLIM
BbISABASETCH KOHCTUTYLIMOHHO-MPABOBON CMbIC/T HOPMbI, UMEET IOpUANYEcKme NocneacTBns, aHalornyHble
nocneacTBMAM NPU3HAHUSA HOPMbI He COOTBETCTBYOWEN KOHCTUTYuumn Poccuinckon ®egepaumm,
npefycMoTpeHHble YacTblo BTopon cTaTen 100 PefepasibHOro KOHCTUTYLIMOHHOMO 3aKoHa "0
KoHcTuTyumoHHoMm Cyne Poccuiickon ®epepalmmn” , rapaHTUpyloLwen nepecMoTp Aefa 3asaButens
KOMMETEHTHLIM OpraHoM B 06bIYHOM MOpPSAKe.

/13 npuBefeHHbIX NPaBOBbIX NO3ULMUA KOHCTUTYUMoHHoro Cyfa Poccuinckon ®epepalimm, COXpaHaoLwmx
CBOIO CUAY, CIeAYET, YTO apbuTparkHbIM CyaM HagNeXNT NepecMaTpmBaTb, B TOM YMC/e MO BHOBb
OTKpbIBLUMMCA 06CTOATENLCTBAM, CyAebHbIe aKTbl, OCHOBAHHbLIE Ha HOPME, KOTOPOMN B XOA4E MPUMEHEHNS B
KOHKpPETHOM gese 6bl1 NpuaaH CMbICA, PacX0aAaLNACS C ee KOHCTUTYLMOHHO-MPAaBOBbLIM CMbIC/IOM,
BbISIBJIEHHbIM BMoCneacTBUN KOHCTUTYUMOHHBIM CyaoM Poccuiickon depepaunn.

TonkoBaHMe nonoxeHun ctatbn 311 AMK Poccuiickon Pepgepaunn , [aHHOE B MOCTaHOBAEeHUM MNieHyMa
Boicwero ApbutpaxkHoro Cyna Poccuiickon ®enepaunn ot 14 depans 2008 roga N 14, koppecnoHampyeT
NpVBEAEHHbLIM MPaBOBbIM MNO3ULUAM KOHCTUTYUMOHHOro Cyfa Poccuinckon ®efepalimm OTHOCUTENBHO
IOPMANYECKON CUbl er0 NOCTAHOBAEHUI U ONpeaeneHnid, B KOTOPbIX BbISBASAETCA KOHCTUTYLNOHHO-
MPaBOBOW CMbIC/ TEX WM UHBIX HOPMATUBHBIX NMOA0XKEHUA. COOTBETCTBEHHO, U N5 apbuTparKHbIX CyA0B
He UCKJI04aeTCa BO3MOXXHOCTb NepecMoTpa, B TOM YMC/e N0 BHOBb OTKPbIBLUMMCS 06CTOATENbCTBAM,
CyZnebHbIX aKTOB, OCHOBaHHbLIX Ha HOPME, KOTOPOI paHee B X04e NPMMEHEHNS B KOHKPETHOM aene bbisio
npuaaHo UCTONKOBaHMe, pacxofslleecs C ee NpaBoBbIM CMbIC/IOM, BbIIBJIEHHbIM BNOC/eACTBUN BbiclUnM
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ApbutpaxHbim Cyaom Poccuinckon ®egepauun. Kak BelITEKaeT U3 NOCTaHOBAeHMS MneHyMa Boicwero
ApbutpaxkHoro Cyna Poccuinckon ®epepaumm ot 14 chespana 2008 roga N 14, Boiclumin ApbuTtpaxkHein Cy g
Poccuinckon ®efepalmm Takxe AOMNYCKaeT B TaKUX CyYasx MepecMoTp BCTYMUBLLErO B 3aKOHHYO CUJTY
cynebHoro akTa apbuTpa)kHOro cyaa (MpMTOM, Kak CleayeT U3 NpaBonpUMEHUTENbHON NPaKTUKN
apbuTpaxKHbiX CyA0B, HE3aBUCMMO OT €ro peanbHoro UCMOJHEHUS) N0 BHOBb OTKPbIBLUMMCS
obcTosTensCcTBaAM.

3.4. B poccminckon cyaebHom cucteme TOJIKOBaHME 3aKOHa BbICLLUMMM CyaebHbIMM OpraHaMy OKa3biBaeT
CyLLEeCTBEHHOE BO3eNCTBME Ha hopMmpoBaHue cyaebHon npakTuku. Mo obuemy npasuy, oHo
(haKTUYECKU - UICXOAS U3 MPABOMOYUIA BbILLIECTOAWMX CYAeOHbIX MHCTAHLMIA MO OTMEHE N U3MEHEHMIO
cyLiebHbIX aKTOB - fBNIAETCA 0653aTeNbHbIM AN HUXECTOAWMX CyoB Ha byayulee Bpems. BMmecTe ¢ TeM B
Ka4yecTBe MPaBOBOro NoCNeACTBNA TAaKOro TONKOBAHNA B TEX C/yYasx, KOraa B cuy obLienpaBoBbIX U
KOHCTUTYLIMOHHBIX MPUHLMNOB BO3MOXXHO NpuAaHue eMy obpaTHOM CUbl, LOMYCKAETCA NepecMoTp 1
OTMEHa BblHECEHHbIX paHee CyaebHbIX aKTOB, OCHOBAHHbLIX Ha MHOM TOJIKOBAaHMMN NMPUMEHEHHLIX HOPM.

B npakTuke EBponenckoro Cyfa no npasam YesioBEKa TakXe HepeLKu Ciyvyaun paspelleHuns aen, B ToM
yucne no xxasobaM poCcCUNCKMX rpaxkaaH, C y4eToM paHee BbipaboTaHHbIX UM MO AenaM CXOAHbIX
KaTeropum npaBoBbIX NO3MLMIA. ITO CBUAETENLCTBYET 0 TOM, 4TO EBponenckuin Cya no npaBam YesoBeKa
paccMaTpuBaeT CBOM NPaBOBbie NO3ULUK Kak 0653biBaoLLne K eAMHO0Opa3HOMY NOAX0LY MPU OLLEHKe
OOHOTUMHbLIX MO CBOEMY XapakKTepy PakTUYeCKMX 1 MPaBOBbIX OCHOBAHWI NPU pa3peLlleHn KOHKPeTHbIX
nen.

[laHHas TeHAEHLNS HaX04WT CBOE BbIPaXKEHWE N B MPAKTMKe apbuTparkHbIX CYA0B, CJIOXKUBLLENCA B CBA3M C
thakTuyeckum ogobpeHnem B NnocTaHoBieHUn MneHyma Boicwero ApbutparkHoro Cyaa Poccuinckon
®epepaumm oT 14 dpespansa 2008 roga N 14 BO3MOXHOCTU NpoLefypbl NepecMoTpa Mno BHOBb
OTKpbIBLWMMCA 06CTOATENLCTBAM CyAebHbIX aKTOB, KOTOPbIE BbINN MPUHATHI A0 DOPMYANPOBaHNA Beiclimnm
ApbuTtpaxHbiM Cynom Poccuinckon degepauny NpaBoBON NO3MLMK, LalOLLEN TONKOBAHNE HOPM,
MOJIOXKEHHBIX B OCHOBY 3TUX CyAebHbIX aKTOB, OT/IMYHOE OT TOJIKOBAHMWS, B KOTOPOM 3TN HOPMbI Obian
npexae NpUMeHEHBI.

Taknm obpa3om, B pesysibTaTe TONKOBaHMS NoaoxeHun ctatbn 311 AMK Poccuinckon ®epepauum , GaHHOro
Bbicwumm ApbuTparkHbiM Cyaom Poccuinckon ®epepaumy B nocTaHoBAeHWM MneHyMa Boiclwero
ApbuTtpaxHoro Cyna Poccuinckon ®epepaunn ot 14 dhespand 2008 roga N 14, no cyTu, [ONOAHUTENLHO
pa3bsACHEHa HOPMATUBHO-MPaBOBas OCHOBa NPaKTUKMW NepecMoTpa CyaebHbIX akTOB M0 BHOBb
OTKpbIBLUMMCA 06CTOATENLCTBAM B CUCTEME apbuTpaKHbIX CyAO0B.

4. ObuwienpaBoBOM KpuTepuin hopMaabHOM ONpeaeseHHOCTH, SCHOCTU, HeABYCMbIC/IEHHOCTW NPaBOBOW
HOpMbI (hopManbHOWM OnpeaeneHHOCTM 3aKoHa), 06YyC/IOBIEHHbIN NPUPOLOA HOPMATVUBHOIO PEryJIMpoBaHNS
B NPaBOBbIX CUCTEMaX, OCHOBaHHbLIX Ha BEPXOBEHCTBE NpaBa, HEeNoCPeACTBEHHO BbITEKAET U3
3aKpensieHHbIX KoHcTuTyumnen Poccninckon ®degepaumm NpuHLMNG IOPULNYECKOro paBeHCTBa (cTaTbs 19,
4acTu 1 1 2) 1 NnpuHLMNa BEPXOBEHCTBa KOHCTUTYLMK Poccnminckon deaepaun 1 OCHOBAHHBIX Ha Hel
thenepanbHbIX 3aKOHOB (CTaTbs 4, YacTb 2; cTaTba 15, yacTn 1 n 2). HeonpegeneHHOCTb cogepXaHus
NpaBOBbIX HOPM BJleYeT HEOHO3HAYHOE X MOHUMaHWe U1, cnefoBaTesibHO, HEOAHO3HAYHOe MPUMEHeHNE,
C034aeT BO3MOXHOCTb HEOrPaHNYEHHOI0 YCMOTPEHUS B MpoLecce NpaBoOnNpuUMeEHeHNs 1 Be4eT K
NPOU3BOJTY, @ 3HAYUT - K HAPYLUEHMIO YKa3aHHbIX KOHCTUTYLMOHHbLIX MPUHLMMOB, peann3auns KOTOPbIX He
MoxeT bbiTh obecneyeHa 6e3 efHO0O6PaA3HOro NOHMMAHKS Y TOJIKOBaHWSA MPaBOBON HOPMbI BCEMM
npasonpumMeHunTenammn (noctaHosseHns KoHcTutyumoHHoro Cyaa Poccunckon ®epepaunn oT 25 anpens
1995 roma N 3-M, o1 15 mions 1999 roga N 11-M n ot 11 Hoabpsa 2003 roga N 16-1 ).

TOJIKOBaAHME HOPM MpPaBa MOXET OCYLLEeCTBAATLCA Bbiciinm ApbutpaxkHeim Cynom Poccuinckon ®egepauum
KaK B CBA3W C paCCMOTPEHNEM KOHKPeTHOro gena (ad hoc), Tak u - B uenax obecnevyeHns eanHoobpasHoro
NX MOHUMAHUA N NPUMeHeHUs apbUTparKHbIMU CyaMu - B OTHOLLEHMUN BCEX AT CO CXOXMMU
hakTU4eCckumMn 06CTOATENLCTBAMM Ha OCHOBE 06006LLEHHON NPaKTMKK UX pa3pelwleHns. COOTBETCTBEHHO,
npuAaHue TOJIKOBaHMIO HOPM NMpaBa Ha 0cHoBe 0606LLeHNs cyaebHON NPakTMKK XxapakTepa NpaBoBON
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no3uuun, NMetoLLLeNn 0bpaTHYIO Culy, - B paMKax npoueaypbl, BBEAEHHON NOCTaHOBIEHNEM eHyMa
Boicwero ApbuTtpaxkHoro Cyaa Poccunckon ®Pepepauun oT 14 despans 2008 roga N 14, - nonycTtmo
TOJIbKO MpW HaAN4YMmM CrneumnanbHOro yKkasaHus Ha 3T0, KOTOPoe A0/KHO BbiTb Bbipa)keHo BbiCcLnM
ApbutpaxkHbiM Cyaom Poccuinckon ®epepaumm hopManbHO onpeneneHHbiM 06pa3oM, SCHO 1
HeBYCMbICNEHHO.

B npoTmBHOM Cnyyae Bonpoc, obnanaeT v 06paTHOM CUION TONKOBaHNE, AaHHOE B MOCTAHOBAEHMWN
MneHyma Bbiclwero ApbutpaxHoro Cyna Poccuinckon ®epepalmm nnm B noctaHosnaeHum Mpesnanyma
Bbicwiero ApbutpakHoro Cyna Poccuinckon ®egepaumnm no pacCMOTPEHHOMY UM KOHKPETHOMY Oeny C
y4yeToM chopMUpoBaHHON Beicumm ApbuTtpaxkHbiM Cynom Poccuiickon denepaunn NpaBoBo No3nunm, B
TOM YUC/1e UCXOAS U3 pa3bACHeHWI ero MneHyma, Npy nNocaeayoLwemM aHanorniyHom obpalleHun ¢
3a8BNEHMEM WK NpeAcTaB/eHNEM O NepecMoTpe cyaebHOro akTa B MopsiaKe Haa3opa pewancs ool
KONNernanbHelM COCTaBoM cyaen Boicwero ApbutpaxxHoro Cyaa Poccuinckon depepauuin, BoIMOAHSIOWMM
(DYHKLMIO NpeABapuUTeSIbHOr0 pacCMOTPEHNS COOTBETCTBYIOWMX 3a9BJIEHUA N NpeaCcTaBAeHUN 1 He
HaZeNeHHbIM NPaBOM laBaTb Pa3bACHEHMS MO BonpocaM cyaebHon npakTukn. Kpome Toro, 0TCyTCTBUE B
TaKOM MOCTaHOBAEHWM YKa3aHWA O ero npuMeHeHnmn ¢ 0bpaTHONM cuiom Nopoxxaaso bbl BOSMOXHOCTb
HEOAHO3HAYHON OLLEHKIW Pa3ANYHBIMU CYAbAMU NPUPOALI U MOCNEACTBUA AaHHOMO BeiCluMM ApBUTparkHbIM
Cynom Poccuinickon ®efiepaLi TOJIKOBaHUSA HOPMbl U TEM CaMbIM NPUBOANIIO Bbl K HAPYLLEHWIO KPUTEPUS
hopManbHON onpefeseHHOCTM 3aKOHa, @ B KOHEYHOM CHETE - K HapyLWeHW0 KOHCTUTYLMOHHOMO NpUHUMna
paBeHCTBa BCeX nepes 3aKOHOM U CyL0M.

Taknum obpa3oM, NepecMoTp Mo BHOBb OTKPLIBLUMMCS 00CTOATENbCTBAM CyAebHbIX aKTOB, BCTYMUBLLMX B
3aKOHHYI0 CUY, Ha OCHOBaHWM NonoxxeHnin ctaten 311 n 312 AlNK Poccuinckon ®egepauum B nx
NCTONIKOBaHUN NoCTaHoBeHNeM MneHyMa Boicwero ApbutpaxHoro Cyna Poccuinckon ®epepaunm ot 14
teBpana 2008 roga N 14 npeanonaraeT HeEO6X0AMMOCTb NPAMOr0 yYKa3aHUs B MOCTaHOBeHUN MneHyMa
Boicwero ApbuTtpaxkHoro Cyaa Poccunckon ®egepauuny nam noctaHosaeHum MNpesunguyma Beiclwero
ApbutpaxHoro Cyaa Poccunckon ®efepaunm Ha BO3MOXHOCTb NMpUAaHNSA NPUBEAEHHOMY B HEM
TO/IKOBAHWIO HOPM MpaBa 0bpaTHOM CUbI.

5. CornacHo noctaHossieHuto MneHyma Boicwero ApbutpakHoro Cyaa Poccuinickon degepaunn ot 14
tepansa 2008 roga N 14 TonkoBaHME TOM WM MHOM HOPMbI NpaBa, onpeaenstolliee (M3MeHsLLee)
NPakTUKYy ee NpUMeHeHus, faHHOe B NOCTaHoBAeHUW MneHyMa Beiclwero ApbutparkHoro Cyna Poccuinckon
depepaumm nnn B noctaHoeneHumn MNpesnanyma Beicwero ApbutpaxkHoro Cyna Poccuiickonn ®epepaunu,
MOXKET pacCcMaTpMBaTbLCA B Ka4eCTBE OCHOBaHUS NepecMoTpa Mo BHOBb OTKPLIBLLUMMCS 0BCTOATENLCTBAM
cynebHoro akTa, BCTYNMBLLEr0 B 3aKOHHYIO CUY paHee, YeM Bbicumm ApbutpakHeiMm CynomM Poccuiickoi
®epepaunm bbina onpefeneHa NpakTKa No LaHHOMY BOMPOCY, €Cv UL, YHacTBYyOLWee B fene, No
KOTOPOMY MPUHAT cyaebHbIn akT, 06paTuiochk C 3a9BNeHMeM 0 ero OTMeHe B Nopsfike Hag3opa.

W3 3Toro cnepyet 0643aHHOCTb apbUTPaKHbIX CYyA0B MCXOAMTb U3 TOrO, YTO MPaBOBbLIE NO3MLMK,
CchopMynMpOBaHHbIE Kak B nopsaake abcTpakTHOro (no pesynbtaTtam 0606LLEeHNS NPaKTNKKN) TOSIKOBaHMS
3aKoHoaTesbCcTBa MNneHymoM Beiciiero ApbutpaxxHoro Cyaa Poccuinickon ®epepalmm, Tak U B CBA3K C
paccMOTPEHNEM KOHKPETHOro aena Mpesnanymom Beicwero ApbutpaxkHoro Cyaa Poccuinckon ®epepauun
N paccynTaHHble Ha eauHO0bpa3HOe NpMMEHEHME B AeslaX CO CXOXUMU haKTMYeCKuMn obcToaTenbcTBamu,
LENCTBYIOT C 06paTHOWM CUOW, - MPU HAaANYUK, OAHAKO, HE JOMNYCKaloWero Npon3BobLHOE NpuaaHne
NCTOSIKOBAHHOMY 3aKOHOMOM0XKEHMNIO 06paTHON CUIIbI CNELMAnbHOro ykasaHus Beicero ApbutpaxHoro
Cyna Poccumnckon ®egepauum n npm ycaoBum, YTO TaKOe yKa3aHMe He npegonpeaenseT pewweHmne
KOMMETEeHTHOro apbuTpa>kHoro cyfia B npoLeaype Bo306HOBNEHUS fea No BHOBb OTKPbIBLUMMCA
obcToAaTeNbCTBaAM.

BMmecTe ¢ TeM npeanonaraeTcs, 4TO Ha NpUMeHeHne NpPaBoBON NO3ULUN, CHOPMYJSIMPOBAHHON NpPU
TONIKOBaHWM HOPM MpaBa B NOCTaHoBAeHUM lneHyMa Beicwero ApbutpaxHoro Cyfa Poccuinckon
depepaumm nnm B noctaHoeneHun Mpesnanyma Beicwero ApbutpaxHoro Cyna Poccuiickon depgepaunn n
onpenensoLLen CMbIC HOPMAaTUBHOIO PErynpoBaHNs, He MOryT He pacrnpoCTPaHATLCS 0bLMe NPUHLMUMLI
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LEeNCTBUSA HOPM MpaBa BO BPEMEHM, B MPOCTPAHCTBE U MO KPYry JIML, B HAaCTHOCTM BbiTEKAKOLWasA U3 CTaTby
54 (vacTb 1) KoHCTUTYumn Poccuinckon ®epepau HeAonyCTUMOCTb NpuaaHnsa 0bpaTHON Cuibl HOPMaM,
YyXYOLWAOLWMM MOJI0XKEHME ML, Ha KOTOPbIX pacnpocTpaHaeTca NxX 4encTene, B TOM Yucsie npu
paccmoTpeHun gen B npoueaype rnasel 37 AMNK Poccuinckon denepaunn .

Kak yka3aHo B peLleHun KoHcTuTyuuoHHoro Cyna Poccuinckon ®epepaumm ot 1 okTabps 1993 roga N 81-p
N HEOOHOKPATHO MOATBEPXAEHO MM BnocaencTemm (onpenenenns ot 25 aHeapsa 2007 roga N 37-0-0, ot
15 anpensa 2008 roga N 262-0-0, oT 20 Hosbpsa 2008 roga N 745-0-0, o1 16 mions 2009 roga N 691-0-0),
3aKoHoZaTe b, NCxoas m3 obero npuHUUNa SeNCTBMA 3aKoHa Ha byayllee BpemMs 1 peanmsysa cBoe
NCKIOYNTENBHOE NPaBO Ha NpUAaHMe 3aKOoHY 06paTHOW CUAbI, YYMTLIBAET CNELNPUKY perynmpyemblx
npaBoM 06LLEeCTBEHHbIX OTHOLIEHMWI; NpUAaHNe 3aKoHY 0bpaTHON CUMbl UMEET MeCTOo NPEenMMYLLLECTBEHHO B
NHTepecax MHAMBMAA B OTHOLLIEHNAX, BO3HMKAIOLLMX MEXAY HUM 1 rOCyAapCcTBOM B Ny6anyHON cthepe
(yronosHoe, HafIOroBOE, NEHCMOHHOE perympoBaHue).

COOTBETCTBEHHO - UCXOAS U3 KOHCTUTYLMOHHOMO NPUHLMNG HEA0MYCTUMOCTM NpuaaHus obpaTHON CUJbI
3aKOHY, YCTaHaBJIMBAIOLLEMY UM OTArYaLLemMy OTBETCTBEHHOCTb, U OCHOBAHHbLIX HAa HEM MPaBOBbIX
nosuumn KoHctutyumnoHHoro Cyna Poccuinckon depgepaunm - He MOXXeT umeTb obpaTHyto cuny
noctaHoBsieHue MneHyma Boicwero ApbutpakHoro Cyna Poccuiickon ®enepauum nnn nocTaHoBAEHNE
Mpe3nanyma Beicwero ApbutpaxHoro Cyaa Poccunckon ®epepauum, cogepixalliee ToNKOBaHUE HOPMbI
npasa, BCJIEACTBUE KOTOPOro yXyALIAeTCa NosoXXeHne anua, NpueieyeHHOro Uiy NpuBaeKaemMoro K
aAMUHWUCTPATUBHON OTBETCTBEHHOCTM. B pe3ynbTaTe Takoro TONKOBAHWSA HE MOXET YXyALaThCs (no
CpaBHEHWNIO C TOJIKOBAHNEM, PaHee yCTOSBLLUMMCS B cyaebHol NpakTuKe) n nofoXxeHne
HaoronaaTeNbLNKOB, MOCKObKY - B cuay ctaTen 54 n 57 KoHctutyumn Poccminckon ®epepaumm -
HeLonyCcTMMO npuaaHue obpaTHOM CUbl 3aKOHaM, YXYALIAOLUM NOI0XKEHUE HanoronaaTeNbLWwnKoB, B TOM
yucne, Kak ykasaHo B MoctaHoBneHnn KoHcTuTtyumnoHHoro Cyna Poccuiickonn Peagepaunn oT 8 okTabps
1997 roga N 13-, B akTax opuULManLHONO UM MHOMO TONKOBaHWUA B0 B MPaBONpPUMEHUTENLHON
npakTuke.

HeponycTMMoCTb NpuAaaHns o6paTHOM CUAbl HOPMATUBHOMY PEryMpoBaHMi0 NOCPEACTBOM TONKOBAHNS,
yXyOLWAoLEero noaoXXeHne AnLa B ero OTHOLWEHNAX C rocyfapcTBoM, obycnoBieHa Takxe TpeboBaHnem
hopManbHON onpeaeneHHOCTY NPaBoBOA HOPMbI, KOTOPOe NpeanosiaraeT, YTO YYaCTHUKM
COOTBETCTBYIOLLMX NPABOOTHOLLIEHWUA [OMKHBI UMETb BO3MOXHOCTb B pa3yMHbIX Npefenax npeasuieTb
nocnencTBMs CBOEro NoBeAeHNs 1 BbiTb YBEPEHHBIMW B HEM3MEHHOCTU CBOEr0 0(hMLMaIbHO NPU3HAHHOMO
CTaTycCa, a Takxe NprmobpeTeHHbIX NpaB 1 0643aHHOCTEN. DTO UCKIIIOYAET OTMEHY OKOHYaTeNbHbIX
CcynebHbIX aKTOB, ONpeaensoWwmnx npasa MU3nNYeCKNX an PULNYECKUX JNLL B UX OTHOLLEHUSAX C
rocyfapCcTBOM, B YaCTHOCTY B CJly4asXx, KOrfa 3a HAMU NPU3HAETCa NpaBo Ha MnoJiyvyeHue onpenesieHHbIX
6nar, Kpome cny4aes, Korfa cynebHbin akT BbIHECEH B pe3yfibTaTe HeHaAexxallero oTrpasaeHuns
NpPaBoCyaus, T. €. C TaKMMUN HapyLueHnsaMn, 6e3 ncnpassieHns KOTOPbIX HEBO3MOXXHa KOMMeHcauuma yulepba,
NpuYYnHEHHoro cyaebHom owmbkon (MocTtaHoBneHne KoHcTuTyumnoHHoro Cyaa Poccuinckon ®epepaumm ot
5 cbeBpanda 2007 roga N 2-1).

icxoasa N3 KOHCTUTYLMOHHBIX MPUHLMNOB paBeHCTBa 1 CNPaBe/IMBOCTH, @ TakxXe (hopMasibHOM
onpeLeneHHOCTV NPaBOBbIX HOPM M AOMYCTUMbIX MPEeAENnoB NpuaaHns 3akoHy 0bpaTHOWM CUJIbl MONOXKEHNS
cTaTbyn 311 AMNK Poccuinckon ®epepaunu - B UX UCTONKOBaHMUMW BoiclwinmM ApbuTpakHbliM Cyaom POCCMInCKOWA
defepauunm - He MOryT He nNpefnonaratb AU epeHUMpPoBaHHbIA NOAX0A K OLeHKE BO3MOXHOCTHU
npuaaHuns obpaTHOWM CWJbl NPaBOBOW MO3NLIAW, COLEPXXALLENCA B MOCTaHOBMeHNM MneHyMa Boicliero
ApbutpaxkHoro Cyna Poccuinckon ®efepaumm unm B nocTaHoBneHnm Mpesnanyma Beicliero ApbutpaxkHoro
Cyna Poccumnckon ®egepauum, - B 3aBMCUMOCTU OT XapakTepa CMOPHbIX MPaBOOTHOLLEHWI. Bo BCAKOM
cny4vae HeponycTUMo npuaaHue obpaTHOM CUJTbl TOSIKOBAHMWIO MPABOBLIX HOPM, YXYALLAOLLIEMY NMOJIOXKEHWE
nog4mHeHHon (cnaboi) CTopoHbl B Ny6AMYHOM NPABOOTHOLLEHUM, - MHOE 03Havas0 bbl HapyLeHne obwunx
NPUHLMMNOB NPaBOBOro PEryanmpoBaHMa U NPaBoNpuUMEHEHUS, BbiTEKatOWKUX N3 ctaten 19 (vactn 1 n 2), 46,
54 (4acTb 1) n 55 (4acTb 3) KoHcTUTYuumn Poccuinckon ®egepaummn. NMpu 3ToOM He MCKOYaeTCA
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BO3MOXXHOCTb NepecMoTpa BCTYMMBLUNX B 3aKOHHYIO CJTy CyAebHbIX akTOB Ha OCHOBaHUW NPaBOBON
no3uuum, BNOCIeACTBUN CHOPMYSIMPOBAHHON B NOCTaHOBAeHMM MneHyma Boicliero ApbutpaxHoro Cyaa
Poccuinckon ®egepaumm nam B noctaHosneHnn Mpesnanyma Boicwero ApbutparkHoro Cyna Poccuiickom
depepaumm, ecim 370 HeobXoAUMO AN BOCCTAHOBAEHWS U 3aLlLUThl TaKMX MPaB U MHTEPECOB, KOTOPLIE B
CUY X KOHCTUTYLIMOHHO-NPABOBOr0 3HA4YEHNS He [ONYCKaloT COXpaHeHue cyaebHoro akta B cusie, B TOM
4yncne ecn B pesysibTaTe HOBOro TONKOBAHWA yy4yllaeTCs NOJIOXKEHWE NIL, NPUBJIEKAEMbIX K HaN0r0BOW,
aOMUHUCTPATUBHON UK MHOW NY6ANYHO-MPABOBON OTBETCTBEHHOCTU, @ TAaKXKE B UCKMOYUTENbHBIX C/TyYasx
no Aenam, BbITEKAIOLWMM U3 FPaXk AaHCKMX NPaBOOTHOLLEHWI, €C/IM 3TOro TPebytoT - Mo CBOEMY CyLLECTBY
ny6anYHbIE - MHTEPECH! 3alLMThbl HEOMpPEeAeNEeHHOr0 Kpyra L, uan 3asefomMo 6onee cnaboi CTOPOHLI B
NMPaBOOTHOLLEHUN.

Taknm obpa3om, nonoxxeHusa ctaTon 311 AMNK Poccuinckon ®enepauun B UCTONKOBAHWMN, JaHHOM B
noctaHosneHun MneHymMa Beicwero ApbutpaxkHoro Cyaa Poccuinckon ®epepauun oT 14 dpespans 2008
roga N 14, - N0 X KOHCTUTYLLMOHHO-NPABOBOMY CMbIC/TY B CUCTEME [eNCTBYIOLLEro NpaBoBoro
pPerynnpoBaHns - He NpPeAnoiaraloT BO3MOXHOCTb NpuAaHNsa 06paTHOWM CMAbl MOCTaHOBAEHUSM MneHyMa
Boiclwero ApbutpakHoro Cyna Poccuiickon depepaunn nam Mpesnaunyma Boicwero ApbutpaxHoro Cyaa
Poccuinckon ®epepalmm, cogepallum npaBoByto no3uumto Beicwero ApbutpaxHoro Cyga Poccuinckon
defepaLm No BONPOCY NPUMEHEHMS MONI0XEHNUI 3aKOHOA4ATeNbCTBa, 6e3 yyeTa xapakTepa CropHbIX
NPaBOOTHOLUEHWI N YCTAHOBJIEHHBIX A5 3TUX C/ly4aeB KOHCTUTYLIMOHHBLIX PaMOK AEeNCTBUSA MPaBOBbIX HOPM
c obpaTHOW® cunon.

3TOMY BbIBOAY KOPPECMOHAMPYIOT MOJIOXKEHNS KOHBEHLMU O 3alLMTe NpaB YesioBeKa 1 OCHOBHLIX cBo60A U
MPOTOKOJIOB K HEl, a TakXe 0CHOBaHHbIe Ha HWX NpaBoBble No3uumn Esponeiickoro Cyaa no npasam
4yesloBeKa, B TOM YUCJ/ie BblpaXKeHHbIE B PELUEHUNX, MPUHATBIX MO0 XaobaM pOCCUNCKUX FpaXkaaH.
MoCKONbKY N3MEHEeHUe TOIKOBaHMSA NMONOXKEHWI 3aKOHOA4AaTeIbCTBa BbICLUUM CyAebHbIM OpraHoM
paccMaTpMBaETCA B POCCMNCKOW CyaebHON NpakTukKe B Ka4eCTBE OCHOBAHUS OTMEHbI BCTYMMBLUUX B
3aKOHHYI0 CUJTy CyaebHbIX pelleHunii Kak B NopsaAKe Haf30pa, Tak 1 Mo BHOBb OTKPbLIBLLMMCS
obcTosTenscTeam, EBponenckmin Cya no npaBaM YenoBeKa OLLEHMBAET, B MEPBYIO 04epeb, MOBAEKA NN
OTMeHa BCTYMNUBLLEro B 3aKOHHYIO cuy cyaebHOro akTa, BBIHECEHHOMO B NOJb3Y 3a8BUTENS, YXYALLEeHne
ero npaBoBOro NOJIOXKEHUS, YCTAHOBIEHHOMO 3TUM aKTOM, a Tak)Xe COBMeCTMMOCTb Mpoueaypbl, B KOTOPOM
npousoLLna Takas oTMeHa, ¢ 0bWwuMy NpuHLMNaMy KoHBEeHLUN 0 3alLKTe NpaB YenoBeKa U OCHOBHbIX
csobop B ee nctonkoeaHun Esponenckum Cyom rno npaBaM 4enoBeka.

CtaTbs 6 KOHBEHLMM 0 3aLiMTe NpaB YesnoBeKa M OCHOBHbLIX CBOBOA 1 MPOTOKOLI K HE NpeanonaratoT B
KayeCTBe COCTaBJIAOLWEN NpaBa Ha cnpasennmeoe cyaebHoe pa3bmpaTebCTBO BO3MOXHOCTb MCMPaB/ieHNS
oWNBOYHbIX CyaebHbIX aKTOB, O4HAKO JIMLWb C YH4ETOM AEACTBUS NPUHLMNA NPaBOBON ONpeaeneHHOCTY B
OTHOLLEeHWUW NPaBOBOro CTaTyca rpaxaaHuHa. icxons n3 HegonyCcTUMOCTY MOBTOPHOIO PACCMOTPEHUS
LenNa, 3aBepLUMBLIErocs BbIHECEHNEM OKOHYaTeslbHOro cyaebHoro akta, EBponenickuin Cyn no npasam
4yesioBeKa Npu3HaeT BO3MOXHOW OTMEHY BCTYMNUBLLErO B 3aKOHHYIO C1ily CyAebHOoro pelleHns ToibKo B
NCKIIOYNTENbHBIX 06CTOATENbCTBAX (MOCTaHOBEHUe OT 28 okTabpsa 1999 rona no geny "bpymapecky
(Brumarescu) npoTus PyMbiHUK"). laHHas Nno3uumus noay4yunsia passnTtue B NoCTaHOBEHUN EBponenckoro
Cyaa no npaBam 4YenoBeka oT 24 uona 2003 roga no geny "Pabbix npoTne Poccun”, ns Kotoporo cnegyer,
YTO UCMONb30BaHME MOMHOMOYMA BbILLECTOALLEro cyfia No nepecMoTpy Aena B LeNax ucrnpasieHns
cyZebHbIX oWNBOK He MOXET BbITb CKPLITON (hOPMON OpANHAPHOro 06>XKanoBaHUs, a O4HO JiMLb Hanyne
pa3/INYHbIX TOYEK 3PEHMS N0 pacCMaTpMBaEMOMy [eJly - OCHOBaHMEM A1 ero nepecMoTpa.

OTCTynneHue oT NPUHLMNA NPaBOBON ONPeLEeNeHHOCTY MOXET BbiTb ONpaBAaHO TONbKO
0b6CTOATENbCTBAMM CYLLLECTBEHHOIO U HEMPEOA0MMOro XapakTepa. B 4acTHOCTW, BO3MOXHOCTb
MOBTOPHOIr0 PacCMOTPEHMS YFOJI0BHOMO AeNa, B paMKax KOTOPOro SNLLO YKe Bbl1I0 OKOHYaTeNbHO
onpaBaHO WK OCYXIEeHO, [oMnyCcKaeTcs, cornacHo ctaTbe 4 MpoTtokona N 7 K KoHBeHU MM 0 3alimTe npas
yesioBeKa 1 OCHOBHbIX CBOBOA, eC MMeloTCA CBeAEHMS 0 HOBbIX WU BHOBb OTKPbIBLUMNXCA
obcToATEeNbCTBAX MK €CNK B X0A4e Npeabiayliero pa3bupatenscTea 6binn gonyLweHbl CyLeCcTBEHHbIe
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HapyLleHns, NOBAUSABLLME Ha UCX0A Aena. JaHHyo HOpMY, ChOPMYIMPOBAHHYI0 MPUMEHUTENBHO K
YroJsI0BHOMY Cyfonpoun3soacTBy, EBponeinckuin Cy no npasam 4yesioBeKa nocpencTBoM TOKOBAHUSA BO
B3aMMOCBS3M CO CTaTben 6 KOHBEHLMM O 3alLMTe NpaB Yes0BEeKa U OCHOBHbLIX CBOOOA pacnpoCTpaHW 1 Ha
rpa)kgaHCckne gena, nocyMTaB, YTO OTCTYMJIEHME OT NPUHLMUMNAE NPaBOBOM ONPEAENEHHOCTN B 3TUX AeNax
BO3MO)XHO A4J1 UCMPaBeHNA CyLLeCTBEHHOro (pyHAaMeHTaNbHOr0) HapyLEeHUs, CBUAETENbCTBYIOLLEr0 O
HeHagnexalleM oTnpaB/eHnn npaBocyans (noctaHosseHne oT 23 miond 2009 roga no geny "CyTsHXKHUK
npoTtme Poccumn"). CTeneHb XKe COOTBETCTBUS STOMY KPUTEPUIO OCHOBAHWI OTMEHbI CyAe6HOro peLleHns u
OMnpaBAaHHOCTW OTCTYMNEHNS OT YKa3aHHOr0 NPUHLMNA B KOHKPETHOM Aesle onpenensetca EBponenckum
CyZoM no npaBaM YesioBeKa MHAUBMUAYAJSIbHO A8 Ka)K4oro gena.

MopasnsioLiee 60NbLWNHCTBO NOCTAHOBAEHUI, BbIHECEHHbIX MO Xanobam NpoTmB Poccun, B KOTOPLIX
paccMaTpMBasICSa BOMPOC OTMEHbI MO BHOBb OTKPbIBLLUMMCS 06CTOATENLCTBAM CyAebHbIX pelleHmnin no
rpakAaHCKUM genaM, 0QHOTUMHbI. B 4YaCTHOCTK, B Aenax Co CXOAHbIMU (haKTU4ecknmMu obcTosaTensCTBamu,
TaKux Kak gena o nepepacyeTe MEHCUU No CTapoCTh C NPUMEHEHMNEM MOBLILEHHOI O KO3(hduUumneHTa,
Esponenckun Cypn no npaBaM YesoBeka npu3sHasa HapyLeHnem NpuHLmMna NpaBoBon onpeneneHHOCTH
OTMEHY BCTYMMBLUNX B 3aKOHHYIO CUJTY CyAeOHbIX peLleHNin, OCHOBAHHYIO Ha N3MEHUBLUEMCSA TOJIKOBAHUN
HOPM MpaBa BbICLIMM Cy[OM, KOTOPOE BAEYET JNLLEHNE 3a9BUTENEN NO AENY NPUCYXAEHHBIX UM paHee
6nar (cymm), npegocTaBasgeMbiX roCyaapCTBOM UK APYrumMn cybbekTaMu, BoINOAHAOWMMIN Ny6anyHble
yHKUMK. [pn 3TOM OTMEYAETCH, YTO XOTS MPUHATME CyAebHOro pelleHns o BbinaTe NeHCMn B
onpefeneHHOM pasMepe Hesb3a pacCMaTpUBaTh Kak rapaHTUo OT U3MEHEHMNSA NMEeHCMOHHOIo
3aK0HOJaTeNbCTBa B OyaylieM, B TOM yucne B yulepb onpegeneHHoMy 61aroCoCTOSHUIO NoslyvaTenen
MEeHCUI, TEM He MEHEE roCyAapCTBO HE MOXKET MPON3BOJIbHO BMELLMBATLCA B MpoLecc cynebHoro
pa3pelueHns gena. Ecaum, npovnrpas feno B cyae, rocyfapctso fobmnocb BO306HOBAEHUS NPOM3BOACTBA MO
Aeny nyTem MPUHSATMA HOBOMO 3aKOHO4ATENbCTBA U NpUAaHnsa eMy 06paTHOM CWJibl, TO 3TO
CBMAETENbCTBYET 0 BO3MOXXHOM HapyLLeHWUW NpaBa Ha cnpaBeanusoe cynebHoe pa3bupaTenbCcTBo, Kak OHO
onpeLeneHo B3aMMOCBA3aHHbIMW MOJOXKEHNAMY NYHKTa 1 cTaTb 6 KOHBEHLUUN O 3alLMTe NpaB Yesi0Beka U
OCHOBHbIX CBO6OJ 1 NyHKTa 2 cTaTbu 4 MNpoTokona N 7 K Hew.

MonobHyto npakTuKy EBponernckuin Cyg no npaBam 4e/0BeKa pacCMaTpMBAET Kak HeaonyCcTumoe
NCnonb30BaHMe rocyaapcTBOM CBOMX NPaBOMOYMI - HE CONOCTaBMMbIX C BOSMOXXHOCTAMMN MHAUBKAA - NO
N3MEHEHWNI0 HOPMATUBHOIO PErYANPOBaHMNA (MK TONKOBAHUA) ANa MoandmKauny HebnaronpuaTHoOM gns
Hero npakTUKN PaCCMOTPEHNS AAHHON KaTeropum gen. BMewaTensCTBO rocyaapcTsa AOJHKHO ObIThb
COpa3MepHO CoLManbHO ONpPaBAAHHON 3aKOHHOM Lenn, @ 04Ha TOJIbKO ero 3anHTepecoBaHHOCTb B
eanHoobpa3HOM NPUMEHEHMMN 3aKOHa 0 MEHCUSIX HE A0J/KHA MPUBOLUTL K PETPOCNEKTMBHOMY MepepacyeTy
NPUCY>XOEHHbIX LEHEXHbIX CYMM (NocTaHoBAeHUs oT 18 Hoabps 2004 rona no feny "lMpaBegHas NpoTuB
Poccun", ot 13 okTa6ps 2005 roga no geny "Bacunbes npoTtus Poccun”, oT 13 anpens 2006 roga no geny
"CyxobokoB npoTue Poccun", ot 18 aHBaps 2007 roga no peny "bynrakosa npotus Poccumn", oT 19 ntons
2007 ropa no geny "KoHgpalwwuHa npoTtms Poccun"). B nocTtaHoBaeHUn oT 7 uioHsa 2007 roga no peny
"Ky3HeuoBa npoTtus Poccumn" EBponencknin Cya no npaBaM YesoBeKa NOAYEPKMBAET, YTO NpoLenypa
nepecmoTpa Zesia No BHOBb OTKPbIBLLUMMCSA 06CTOATENLCTBAM CaMa Mo cebe He MPOTMBOPEUUT MPUHLMMTY
NpaBOBOW OMNpPeesIEHHOCTN B TON Mepe, B Kakon 3To Heobxoanmo ana obecneyeHmsa cnpaBennnBoro
NnpaBoOCYAMs; CBOK Xe 3a4ayy OH BUAUT B TOM, 4TOObl ONpeennTb, COBMECTUMA SN UCMOJSIb30BaHHas
npoweaypa € NosoXXeHnaMn NyHKTa 1 cTaTbi 6 KOHBEHL MM O 3alinTe NpaB YesloBeKa M OCHOBHLIX cBOBOS.
M3 yKa3aHHbIX pelleHunin EBponenckoro Cyna no npaBaM YenoBeKa c/eflyeT, 4TO OTMeHa cyaebHoro
peLleHns B CBA3U C NpuAaHNEM TONKOBaHWUIO, AaHHOMY BbICLLUMM CyA0M, 06PaTHON CUbl HE MOXKET
pacCMaTpMBaTbCA Kak HapyLUEeHWe NpuHLMNa NpaBoBOM ONpeaesieHHOCTH, eC/in 3TO Heobxoanmo ans
obecneyeHuns cnpaBeaMBOro NPaBoCyaAns U BOCCTAHOBNEHWNS HapPYLLUEHHOro npa.a. [pu3HaBas HapyLleHne
CTaTbk 6 KOHBEHLUUN O 3aLLMTe MpaB Yesl0BEKA U OCHOBHbIX CBOOOA B Aenax AaHHOW KaTeropuu,
Esponenckuin Cyn no npaBam YenoBeKa He OTPULLAET BO3MOXHOCTb pacCMaTpmnBaTbh U3MEHeHMne
TOJIKOBaHMSA 3aKOHOA4ATENbCTBA B Ka4eCTBE BHOBb OTKPbIBLUEr0CS WM HOBOr0 06CTOATENbCTBA, O4HAKO
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NnoAYepKMBAET, YTO N3MEHEHWE NPaBOMNPVMEHNTENLHOMO TOJIKOBAHWNS He OMNpaBAblBaeT OTMEHY cynebHoro
peLleHuns, BbIHECEHHOIO B NOJIb3y 3adaBuUTeNsA. HeL4onyCTUMOCTb OTMEHbI CBA3LIBAETCS UM HE C XapaKTepoMm
06CTOATENLCTB, KakK He CyLeCTBOBaBLUMX HA MOMEHT pacCMOTPEHMA Aena, a C TeM, 4YTO 0TMeHa cyfaebHoro
pelleHns, KOTOpoe eLLle CO BPeEMEH PUMCKOro npasa SBJISETCA "3aKOHOM A5 CTOPOH", npuBena K
YXYLLIEHUIO YCTAHOBJIEHHOM0 3TUM peLleHneM MNoJIOXKEHNS nuua.

Takum o0bpa3oM, 0TMeHa Cy1ebHOro peLleHus B CBA3N C MU3MEHEHWEM BbICLLUUM CyAeBHbIM OpraHoM y>xe
nocne BbIHECEHUS aHHOro peLlleHmnsa TONKOBAHNUS MOJIOXKEHHLIX B €r0 OCHOBY HOPM MpaBa, ec/in OHa
NPVBOAUT K yXYALUEHWIO NPaBOBOro MOJIOXKEHUS rpa)kgaHnHa, yCTaHOBAEHHOr 0 cyaebHbIM pelueHnem,
paccmaTpuBaeTcs EBponenickum Cygom no npaBam 4esnoBeka (BHe 3aBUCMMOCTW OT NPUMEHEHHOW
npoLenypbl 0TMeHbI) Kak HECOBMECTMMas C NoN0XKeHNAMN KOHBEHLMM O 3alunTe NpaB YesIoBeKa U
OCHOBHbIX CB0OOJ, @ KpUTEPUEM €€ NPaBOMEPHOCTY NPU3HAETCA HaNPaBAEHHOCTb Ha 3alUUTY
nprnobpeTeHHOro cTaTyca rpaxkaaHuHa unn obbefnHeHNa rpaXkaaH Kak 3asefoMo 6onee cnaboit CTOPOHBI
B OTHOLLEHNAX C rOCyAapcTBOM, YTO obecneynBaeT AeiCTBME NPUHLIMMA NPaBOBOM ONPeAEeNIEHHOCTH B
OTHOLUEHMW NPaBOBOro CTaTyca rpaxkAaHuHa. JaHHbIA MPUHLKN HE MOXXET pacCMaTpMBaTbLCA Kak
NPenaTCTBYIOLLNA OTMEHE BCTYNUBLUEr0 B 3aKOHHYIO Cuy cyaebHoro peleHns, ecam oHa Heobxoguma ons
BOCCTAHOB/IEHUS NpaB rpa)kgaHuHa Wan ynydleHns ero NnpaBoBoro NoJioXKeHus (B 4aCTHOCTH, Mo
OCHOBaHMAM, KOTOPbIE B MHbIX C/TyYasx Npu3HaBaanch Obl HEMPUEMAEMbIMI), YTO B LIEJIOM COOTBETCTBYET U
06LWMM NpUHUMNaM OeNCTBAS HOPM MpaBa BO BPEMEHW, B TOM YUC/e NPUAAHUSA UM 06paTHOW CUbI.

6. Monoxerunsa ctaten 311 n 312 AMNK Poccuinckon degepalimm B CUCTEMHOM €AUHCTBE C APYrMU
NMOJIOXKEHUAMU ero rnasbl 37 He npeanosiaraloT BO3MOXXHOCTb OCYLLeCTBEHUS NepecMoTpa BCTYMNUBLLMX B
3aKOHHYI0 Cuy cyaebHbIX akTOB MO BHOBb OTKPbIBLUMMCS 06CTOSTENLCTBAM NHAYe Kak B MOPSAKe,
npenycMOTPEHHOM JaHHON riaBow, ¢ cobnofeHnem obLmx npasua 0 NOACYAHOCTM Takoro poja
TpeboBaHuin, Npoueaypbl U CPOKOB UX PAaCCMOTPEHNS.

Mpu3HaHme nocTaHoBneHns MneHyma Beiclwero ApbutpaxHoro Cyaa Poccuinckon depepauum nam
noctaHoBneHus Mpesngnyma Beicwero ApbutpakHoro Cyna Poccuiickon ®enepaunn, onpeaensioLlero
NPaKTUKY NMPUMEHEHMNSA 3aKOHOA4ATEbCTBa, OCHOBaHWEM A9 NepecMoTpa Mo BHOBb OTKPbIBLUMMCS
obcToaTensCcTBaM CyaebHbIX akTOB B CBA3M C MHLIM TOJIKOBAHWEM 3aKOHOAATENbCTBa O3HAYaeT
HeobXx0aMMOCTb A5 3aUHTEPECOBAHHLIX L, C/leA0BaTb 06LLMM HOPMaM, pernamMeHTUPYOLWMM
NMPOM3BOACTBO MO BHOBb OTKPbIBLUMMCA 06CTOATENbCTBAM. COOTBETCTBEHHO, 3asB/IEHNE O MEPeCcMoTpe
CcyZnebHOro akTa no BHOBb OTKPbIBLUMMCA 06CTOATENbCTBAM AO/KHO NMOAaBaTbCA B apbuTpakHbINA Cya,
NPUHSBLUUIA OCMapuBaeMblil CyaeOHbIN akT, U UMEHHO AaHHbIA apbuTpaXkHbI CyA COrNaCHO 3aKOHY A0JIKEH
onpeLensTb C y4eTOM KOHKPETHbIX 06CTOATENLCTB Aesla Hasmyme Nan OTCYyTCTBME OCHOBaHWIN 419 TaKOro
nepecmoTpa. MHoe 6b1n10 6bl HapyLEHNEM KOHCTUTYLMOHHBIX MPUHLMMOB 3aKOHHOr0 Cya, a TakXe
HE3aBMCMMOCTM CyAen N NOAYNUHEHNA UX TONbKO KOHCTUTYUumn Poccuinckon ®egepaumm n begepanbHoMy
3aKOHY.

Kak cnegyeT 13 noctaHoBneHns MNneHyma Boicwero ApbutpaxHoro Cyaa Poccuinckon ®epepaumm ot 14
teBpana 2008 rona N 14, Ha BO3MOXXHOCTb NepecMoTpa ocnapuBaeMoro cyaebHoro akTa no BHOBb
OTKpbIBLUMMCA 06CTOATENLCTBAM YKa3biBaeTCs B onpeaeneHunn 06 oTkase B nepefaye nena B Mpesngnym
Boiclwero ApbutpakHoro Cyna Poccuiickon degepaunn B nopsaake Hagsopa. YCTaHOBAEHWE AaHHOIO
0bCTOATENBCTBA MPOU3BOAMTCSA, TakMM 06pa3oM, He apbUTpa>KHbIM Cy1OM, NMPUHSBLLMM OCMap1MBaeMbIi
cyLebHbI aKT, a KoNinermanbHbiM COCTaBOM cyfen Boicwero ApbutpaxkHoro Cyaa Poccuiickon ®epepavmy,
HadeNIeHHbIM B CUJTy 3aKOHa b PYHKLMEN NpeaBapuTebHOr0 paCCMOTPEHUS 3as8BJIEHMIN O MepecMoTpe
cynebHbIX akTOB B MOPsAAKe HaA30pa U peLleHns BoNpoca O Haim4yum OCHOBaHMIN 414 Nepefayn gena B
Mpe3ngunym Boicwero ApbutpaxkHoro Cyna Poccuinckon ®egepauunm (cynebHbix nepcnekTmB).

MoCKONbKY Kakon-1mbo crneumanbHbii MEXaHU3M, MO3BONSOLLNA HXKECTOSLLEMY apbuTpakHOMY cyay,
NPUHSBLLEMY OCMapuUBaeMbIin CyAebHbIN akT, HE COrTAaCUTbLCS C YKa3aHMEeM KOoJ1lermaibHOro coctaBa Cyaen
Boicwero ApbutpakHoro Cyna Poccuiickon ®enepaunn, hakTU4eckn Hocawmm obsa3aTeNbHbI XapakTep,
AENCTBYIOWNM apbuTpakHbIM NpoLeccyasbHbIM 3aKOHOAATEILCTBOM HE OFrOBapUBAETCS, YKa3aHue B
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onpeneneHnn KoanernanbHoOro coctaBa cyaen Boicwero ApbutpaxHoro Cyna Poccuiickon denepaunn 06
0TKase B nepepaye fena B nopsaake Hagsopa B MNpe3unguym Beicwero ApbutpaxkHoro Cyaa Poccuinckom
defepalmm Ha BO3SMOXHOCTb NepecmMoTpa ocnaprMBaemMoro cyaebHoro akta no BHOBb OTKPbIBLUMMCS
06CTOATENECTBAM HE MOXKET UMETb 0653aTeNbHOr0 3Ha4YeHNa ans apbuTpa)KHoro cyaa, NPUHSBLLIEro
ocrnapvBaembll CyaebHbln akT. ICXxo4a 13 TOro 4TO pelueHne o BO306HOBNEHUM NMPonU3BOACTBA NPUHMMAET
UMEHHO AaHHbIN apbuTpaxHbIi ¢y (cTaTha 309 AMK Poccuinickon ®epepaumm ), npuaaHue yKasaHuio,
CchopMynMpPOBaAHHOMY B ONpeaeNieHnn KONernanbHoro coctasa cyaei Beuiclwero ApbutpaxHoro Cyna
Poccuiickon ®epepaumm, 0653aTeNbHON0 XapakTepa 03Ha4as0 Obl HapyLeHne KOHCTUTYLMOHHbIX
NPWHLMXNOB 3aKOHHOI0 CyAla 1 HEe3aBMCMMOCTM Ccyden. OTO He NnWaeT KoanernanbHbli COCTaB Cyaen
Boicwero ApbuTtpaxkHoro Cyaa Poccuinckon defepauun npasa ykasaTb Ha BO3MOXXHOCTb Takoro
nepecMoTpa, X0TS COOTBETCTBYIOLLEE YKa3aHNe HE MOXKET pacCMaTPMBaATLCA KakK HocsLLee 0653aTenNbHbIN
XapaKTep AN18 HMXEeCTOALLero cyfia, NPpUHABLLEro oCnapuBaeMbin CyAebHbIN akT, U He YCTpaHseT
HeobxoamMocTb cobnoaeHna npeaycMoTpeHHbIx rnaBoin 37 AMNK Poccuiickon ®enepauun TpeboBaHNUA K
npoueccyanbHo hopme npu nepecMoTpe cyfebHbIX akTOB MO BHOBb OTKPLIBLUMMCS 06CTOATENLCTBAM.
Mpw 3TOM yKa3aHue B nocTaHoBAeHWn MneHyMa Boicwero ApbutpaxHoro Cyna Poccuinckon degepaunm oT
14 ¢heBpana 2008 roga N 14 B uensx obecneyeHus npuHLMMNa NPaBoOBON ONpeaeNeHHOCTM U CTabubHOCTK
rpaxaaHckoro obopoTa Ha CPOKM ANS mepecMoTpa No BHOBb OTKPLIBLUMMCSA 06CTOATENLCTBAM - TONBKO B
npenenax cpoka Ha o6>xanoBaHue cynebHbIX akTOB B MOpPsAAKE HaA30pa (B TEYEHME WEeCTN MECSLLEB) U B
TeyeHue Tpex MecsLLeB C MOMEHTa NOJyYeHWs 3asBUTENEM KONUK onpeaeneHus ob oTkase B nepenaye
Jena B nopsaake Hag3opa B Mpe3ungnym Beicwero ApbutpakHoro Cyna Poccuiickon ®degepaumm - camo no
cebe He MOXKET pacCcMaTpPMBaTbLCA Kak HapyLUlaloLlee CPOKM, YyCTaHOBJIEHHble cTaTben 312 AlNK Poccuiickon
defepaumnmn , NpegycMaTprBatoLLen Nofady 3asasneHns B apbuTpaxHbl Cya He no3fHee Tpex MecsLeB Co
AOHA 0BbHapyXeHnsa 06CTOATENLCTB, ABNAOLNXCA OCHOBAHWEM OJ15 TAaKOro nepecMoTpa (4acTb 1), n
L0MyCKatoLlell BOCCTaHOBEHWE NPOMYLLEHHOr0 CPOKa B TEYEHUE LLIECTN MeCALLEB CO AHS OTKPLITUSA 3TUX
obcToATeNLCTB (YacTb 2).

CnepoBaTenbHO, B3aMMOCBA3aHHbIE NON0OXeHNa cTaTen 311 n 312 AlK Poccuinckon denepaumu - B UX
NCTO/IKOBaHUN, AaHHOM B MocTaHoBAeHWW MneHyma Boicwero ApbutpakHoro Cyna Poccuinickom
®epepaumnm ot 14 despans 2008 roga N 14, - He MOryT pacCMaTPUBATLCA KaK YCTaHaBMBalOLWMeE Hanuymne
YKa3aHus KoanernanbHoro coctasa cynen Boiclwero ApbutpaxHoro Cyaa Poccuinckon deaepauum B
KavecTBe 00653aTeNbHOro yCi0BMA AasbHENLWero nepecMoTpa oCnapmBaeMoro cyaebHoro akta no BHOBb
OTKpbIBLUMMCS 06CTOATENLCTBAM U HE UCKIOYAIOT BO3MOXHOCTbL HENOCPeACTBEHHOro obpalyeHns
3aMHTEpPeCcoBaHHOro nLa C 3as8BIeHMEM 0 nNepecMoTpe CyaebHOoro akTa, BCTYNUBLUEr0 B 3aKOHHYIO Culy,
Mo BHOBb OTKPbIBLUMMCS 06CTOATENLCTBAM B COOTBETCTBUM C rnaBon 37 AMK Poccunckon ®epepaumm B
YyCTaHOBJ/IEHHbIE €10 CPOKMU.

7. Takum obpa3oM, nonoxkeHns nyHkTa 1 ctatbn 311 1 yactn 1 ctatbu 312 AMK Poccuinckon ®epepaumm B
NX NCTONIKOBaHMK Bbiclumm ApbutpaxHeim Cynom Poccuinckon deagepauum, LaHHOM B MOCTAHOBAEHMUM
MneHyma Beicwero ApbutpakHoro Cyna Poccuiickon ®eaepaumm ot 14 despans 2008 roga N 14, B
cucTeMe AENCTBYIOLLErO NPaBOBOr0 PeryanpoBaHna nepecMoTpa cyAebHbIX akTOB M0 BHOBb OTKPbIBLUMMCS
0bCcTOATENbCTBAM - Kak HanpaBJ/ieHHble Ha obecneyeHne cnpaBeaanBOCTM CyAebHbIX peLeHnin, NoAHYI0 U
3(hheKkTMBHYIO cynebHylo 3almnTy npas 1 ceobog - He NpoTnBopeYaT KoHCTUTyuumn Poccuinckon ®epepaumm
no cofep>XaHuto HOpM (NYHKT 1 YacTu nepBon cTaTby 86 ®efepanbHOr0 KOHCTUTYLMOHHOMO 3akoHa "0
KoHcTutyumnoHHom Cypne Poccuiickon ®epepaunn” ).

CchopMmnpoBaHHbIA Ha OCHOBaHMM NoNoXeHUN ctaTen 311 n 312 AMNK Poccuiickon degepaumn B nx
NCTOJIKOBaHUM Beicunm ApbuTtpakHbeiM Cyaom Poccuiickon ®egepaumm MexaHn3m nepecMoTpa cyaebHbix
aKTOB MO BHOBb OTKPLIBLUMMCSA 06CTOATENLCTBAM BbITEKAET U3 MOSHOMOYMIA Biicluero ApbutpaxHoro Cyaa
Poccuiickon ®efepalimm, 3akpensieHHbIX cTaTben 127 KoHCTUTyuun Poccminckon depepauun, n He MOXeT
ObITb NPU3HAH HaPYLLAKOLWNM KOHCTUTYLMOHHbLIE KPUTEPUW 3aKOHHOMO Cya U HE3aBUCMMOCTY CyAen
NCKNOYNTENBHO Ha TOM OCHOBaHWW, YTO NOCTaHOBAEeHMeM lneHyMa Beicwero ApbutpaxkHoro Cyaa
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Poccuinckon ®epepaumm ot 14 despans 2008 roga N 14 naHo 6onee WINPOKOE TONIKOBAHUE 3TUX
MONOXXEHWUI, KOTOPOE MPOAUKTOBAHO aKTyanbHbIMU NOTPebHOCTAMN apbnTpa)KHOro Cy10NpoM3BOACTBa.
Y4nTbiBas, 4TO C MOMEHTa BCTYMJIEHMA B CUAY HacTosAwero MNocTaHoBAEHNSA NoON0XeHNa cTaTen 311 n 312
AlK Poccuiickon deaepaunm B UX MCTONKOBaHMM Bbiclumm ApbutpaxkHbiM Cynom Poccuiickon denepaunn,
LaHHOM B nocTaHoBneHuUn MNMneHyMa Beicwero ApbuTtpaxkHoro Cyaa Poccunckon ®epepauun oT 14 despans
2008 roga N 14, nognexaT NPUMEHEHNIO B BbIIBAEHHOM KOHCTUTYLUMOHHBLIM Cyaom Poccumnckom
depepaum KOHCTUTYLIMOHHO-MPABOBOM CMbIC/e, KOHCTUTYUMOHHbLIN Cya Poccminckon depepauun B
HaCToALLEM fene BO3AEPKNBAETCS OT OLEHKMN 3TUX MOJIOXKEHU C TOYKM 3PEHNS X COOTBETCTBMA
yCTaHOBNIeHHOMY KOHCTUTYyuUMen Poccminckon ®enepauim pa3neneHmnto BlacTen n pasrpaHnyeHnio
KOMMeTeHUnn Mexay defepasbHbIMU OpraHaMu rocy4apCcTBEHHON BAAcTU (NYHKTbl 4 1 5 4acTn nepeon
cTaTbn 86 PenepasnbHOr0 KOHCTUTYLMOHHOIO 3akoHa "O KoHcTuTtyumoHHoMm Cyne Poccuinckon ®epepauymmn’
).

3TMM He 3aTparnBaeTcs NosHOMOYNE hefepanbHOr0 3aKOHOA4aTeNs BHECTU HEOOX0AUMbIE U3MEHEHMWSA U
LOMONHEHMNS B AENCTBYIOLLEE peryanpoBaHune B Lenax obecnevyeHns eanHoobpa3HOro npuMeHeHns B
npakTuke apbuTpa)KHbIX CyA0B MHCTUTYTa NepecmMoTpa No BHOBb OTKPbLIBLUMMCS 06CTOATENbCTBAM
CyZnebHbIX aKTOB, BCTYMMUBLUMX B 3aKOHHYIO CUAY.

Micxons 13 M310XKEHHOr0 U PyKOBOACTBYSCh CTaTben 6, YacTAMM NEPBON 1 BTOPOW CTaTbh 71, cTaTbsaMu 72,
75, 79 n 100 ®epepasibHOr0 KOHCTUTYLMOHHOMO 3akoHa "O KoHCcTuTyumoHHoM Cyae PoCcuinckon
depepaummn" , KoHCTUTYumnoHHbIn Cya Poccuinckon ®enepauum

MOCTAHOBMWIJ

1. Mpu3HaTb B3aMMOCBA3aHHbIE NOJIOXeHUsA NyHKTa 1 ctaTby 311 n vyactn 1 cTtaTbn 312 AlK Poccunckon
®epfepaumm , [ONyCKatOWMe - B UCTONKOBaHUUN, JaHHOM B MyHKTe 5.1 nocTaHoBsieHus MieHyMa Beicwero
ApbuTtpaxHoro Cyna Poccuinickonn ®epepaunn ot 12 mapta 2007 roga N 17 "O npumeHeHnn ApbuTpaxHoro
npoueccyanbHOro Kogekca Poccunckon ®egepauny npu NnepecMoTpe BCTYMMUBLUUX B 3aKOHHYIO CUly
CyZnebHbIX aKTOB M0 BHOBb OTKPbLIBLUMMCA 06CTOATENLCTBAM" (B pefaKLMmM NOoCTaHOBNEHUS neHyMa
Bbicwero ApbutpakHoro Cyna Poccuiickon ®epepaunn ot 14 despans 2008 rona N 14), - nepecMoTp no
BHOBb OTKPbIBLUMMCS 06CTOSATENbCTBAM BCTYMNUBLUErO B 3aKOHHYIO CUy cyaebHOoro akta, ocrnaprMBaemoro
3a8BUTENIEM B NOPSLKE Ha30pa M OCHOBAHHOIO Ha NOJIOXKEHUAX 3aKOHO4AaTeNbCTBa, NPakTuKa
NMPUMEHEHUS KOTOPbIX NOC/e NPUHATUSA 0CNapnBaemMoro cyaebHoro akta onpegeneHa Beicwimm
ApbuTtpaxkHbiM Cynom Poccuiickonn Pegepaluny B nocTaHoBAeHUN MneHyMa Bbiciero ApbutpakHoro Cyaa
Poccuiickon ®epepalmm nnm B noctaHosneHun Mpesnanyma Beicwero ApbutpakHoro Cyaa PoccuMinckom
depnepaumu, B TOM Yucae NPUHATOM MO pesyabTaTaM pacCMOTPEHUs SPpYyroro Aena B nopsaake Hagsopa, He
npoTueopeyalmnmMy KoHCTUTYyuum Poccumnckon ®egepalimm nocTosibKy, NOCKOJIbKY N0 CBOEMY
KOHCTUTYLIMOHHO-NPaBOBOMY CMbIC/1y JlaHHbIE MOJIOXKEHUS:

He nNpegnonaratloT npuaaHne obpaTHOM CUAbl MPABOBLIM MO3ULMAM, BbIPaXXEHHbIM B COOTBETCTBYHOLLEM
noctaHosneHun MneHyma Beicwero ApbutpaxkHoro Cyaa Poccuinckon ®epepauum nnv Mpesmanyma
Boicwiero ApbutpaxkHoro Cyna Poccuiickon ®enepaunn, 6e3 yyeTa xapakTepa CMopHbIX NPaBOOTHOLLEHWIA
N YCTAHOBNAEHHbIX A5 3TUX C/ly4aeB KOHCTUTYLMOHHbIX PaMOK LEeNCTBMA MPaBOBLIX HOPM C 06paTHON
CWNOW, Kak OHW onpegenieHbl B HacTosAwem MocTaHoBAEHUN;

LO0MYCKaloT MePecMoTp Mo BHOBb OTKPbIBLLUMMCS 06CTOSTENbCTBAM BCTYMMBLUErO B 3aKOHHYIO CUY
cyfebHOro akTa TOJIbKO Mpu yCI0BMM, YTO B COOTBETCTBYIOLLEM NOCTaHOBAeHUN MneHyma Boicliero
ApbuTtpaxHoro Cyna Poccuiickonn ®epepaunn nnm MNpesnanyma Boicliero ApbutpaxHoro Cyaa Poccuinckon
defepaln COOEPXUTCS NPSAMOE YKa3aHne Ha npuaHue chopMynnmpoBaHHON B HEM NPaBOBOW MO3ULIAN
0bpaTHOW CUbl MPUMEHUTENBHO K AeJlaM CO CXOXXUMU PaKTn4eckmmMmm obCToaTeNnsCTBaMu;

He NpeAnonaraloT, YTO HaAn4ne B ONpPefeeHNN KOJINermanbHoOro coctaBa cyaen Beicwero ApbutpakHoro
Cyna Poccunckon ®epnepauny 06 oTkase B nepefade fena B nopaake Hazsopa B [pe3unguym Beicwero
ApbuTtpaxHoro Cyna Poccuinickonn degepaunm yKasaHUs Ha BO3MOXHOCTb MEPeECMOTPa 0CMapuBaemMoro
cyZLebHOro akTa no BHOBb OTKPbIBLUMMCA 06CTOATENLCTBAM BLICTYNAET B Ka4yecTBe 06543aTeNIbHOro
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TpeboBaHMa TaKoro NepecMoTpa;

He UCKJI0YaT BO3MOXHOCTbL HEMOCPEACTBEHHOr0 0bpaLLeHNs 3aMHTEPECOBaHHOIO MLa C 3asBJIEHNEM O
nepecmoTpe Mo BHOBb OTKPbIBLUMMCS 06CcTOSTENbCTBAM CyAebHOro akTa, BCTYNUBLUEr0 B 3aKOHHYIO CUy, B
apbuTpaXKHbIN Cyh, NPUHABLLUMIA OCMapuBaeMbli CyAebHbIN aKT;

He LoMyCKaloT NepecMoTp Mo BHOBb OTKPbIBLLUMMCS 06CTOATEbCTBAM BCTYMMBLUErO B 3aKOHHYIO CUY
cynebHoro akTa C HapylUeHMeM npoueaypsbl, yctaHoBneHHon rnaeoi 37 AMNK Poccuiickon ®enepauum .

2. BbisiBNeHHbI KOHCTUTYLUMOHHBIM CynoM Poccunckon degepauum KOHCTUTYLMOHHO-NPABOBOW CMbICA
nosioXXeHun nyHkTa 1 ctatbu 311 n yactn 1 ctaTbmn 312 AMNK Poccunckon ®epepaunn - MPUMEHNTENBHO K
pa3bACHEHUSM, AaHHbIM B NyHKTe 5.1 nocTaHoBneHns MneHyma Boicwero ApbuTtpakHoro Cyaa Poccuinckom
®epepaumm ot 12 mapta 2007 roga N 17 "O npumeHeHnn ApbuTpa>HOro npoLeccyasbHOro Kogekca
Poccuiickon ®efepalmmn Npy NepPecMoTpe BCTYMUBLLMX B 3aKOHHYI0 CMY CyaebHbIX akTOB M0 BHOBb
OTKpbIBLIMMCA 06CcTOATENLCTBAM" (B pefakLmm nocTaHoBAeHUSs NneHyMa Beicwero ApbutpaxkHoro Cyaa
Poccuinckon ®epepaumm ot 14 cespans 2008 roga N 14), - sensieTca obuieobszaTeNbHbIM U UCKIOYaAET
noboe MHoe NX NCTONKOBAHWE B MPaBOMNPUMEHUTENLHON NPaKTUKE.

3. B uensx obecnevyeHnsa eanHoobpasHoOro NpUMeHeHUs B NpakTuke apbnuTpaXKHbIX Cy0B MOJIOXKEHNIA
rnasbl 37 ATK Poccuinckon ®epepaumm penepanbHOMY 3aKOHOAATENO HAANEXUT - PYKOBOACTBYACH
TpeboaHuaMy KoHCTUTYyLMK Poccuinckon depepauny U € y4€TOM MPaBoBbIX NO3MLMIA KOHCTUTYLMOHHOMO
Cyna Poccumnckon ®egepauum, BolpaXXeHHbIX B HacTosAWEM [10CTaHOBAEHNN, - B LUECTUMECAYHbIN CPOK
BHECTW M3MEHEHMA 1 AONONHEHNA B apbuTpaxKHoe npoueccyasbHoe 3aKOHOAATEeNbCTBO, 3aKpenasoLme
BO3MOXXHOCTb MePeCcMOTpa Mo BHOBb OTKPLIBLUMMCSA 06CTOATENLCTBAM CyAebHOro akTa apbuTpaxxHoro
cya, OCHOBAHHOI0 Ha NPaBoBOW HOPMe, MPaKTUKa NPYMEHEHUS KOTOPOW Nocsie BCTYNAEHUS JaHHOMo
cyfiebHOro akTa B 3aKOHHYIO CUy onpeaenieHa (M3MeHeHa) nocTaHoBAeHWeM lMNneHyma Beiclwero
ApbuTtpaxHoro Cyna Poccuinickonn degepaunn nam noctaHosneHmem Mpesnanyma Beicliero ApbuTtpaxHoro
Cyna Poccunckon ®epfepaLun, BoIHECEHHBIM MO pe3yfibTaTaM pacCMOTPEHWS APYroro Aefa B nopsake
HaA3opa C y4eToM ChOpMMPOBABLLENCA MPAaKTUKK, B TOM YC/E UCXOAS M3 NPaBOBbIX MO3ULUA,
cchopMynunpoBaHHbIX MneHymomM Beiciero ApbutpaxkHoro Cyaa Poccuinckon depepauuu.

Bnpenb 00 BHECEHUS COOTBETCTBYIOLMNX U3MEHEHWI N LONOSHEHNI B AeNCTBYOLWee apbuTpaxHoe
npoueccyasibHoe 3aKOHOA4AaTEeNbCTBO NONOXKEHMA NYHKTa 1 cTaTbh 311 nyact 1 ctaTbun 312 AMNK
Poccuiickon ®epepalimn nognexat NPUMEHEHWNIO B X KOHCTUTYLIMOHHO-NPABOBOM UCTONKOBaHWUMW, AAHHOM
KoHCcTuTyumoHHbiM Cyaom Poccuinckon ®egepauum B HacTosAwem MNocTaHOBAEHNN.

4. MpekpaTnTb NPOU3BOACTBO MO HACTOALLEMY Aefy B 4acTU, KacaloWwencs NpoBEePKN KOHCTUTYLMOHHOCTHY
nonoxxeHus Yactu 4 ctatbn 170 AMNK Poccuiickon ®epepaumn .

5. CynebHble akTbl no genam 3A0 "MponssoacTeeHHoe 0b6beamHeHne "beper", OAO "Kapbonut", OAO
"3asog "Mukponposof" n OAO "Hay4Ho-npon3BOLACTBEHHOE NpeanpuatTne "PecnnpaTtop”, ecyivi OHK
BbIHECEHbI HA OCHOBAHMWM MONOXEHMN NyHKTa 1 cTtaTbn 311 nyacTn 1 ctatbn 312 AlK Poccuinckon
®epepalimm B UCTOJIKOBAHUW, OTJIMYHOM OT KOHCTUTYLIMOHHO-NPaBOBOIro UCTOJIKOBaHWSA, JAHHOIO
KoHCcTuTyumoHHbiM Cyaom Poccuinckon ®egepauum B HacToswem NocTaHOBAEHN, NOANEXaT NEPECMOTPY
B YCTAHOBJIEHHOM MOpsaKe.

6. CorflacHoO YacTaM NepBon 1 BTOpon cTaTbh 79 PefepasbHOr0 KOHCTUTYLMOHHOMO 3aKoHa "0
KoHcTuTyumoHHoM Cypne Poccuinckon ®epepaummn” HacToswee MNocTaHOBIEHNE OKOHYATEBHO, He
NoANeXUT 06>XanoBaHWIO, BCTYNaeT B CUY HEMEeANEeHHO NoC/e NPOBO3rfialleHuns, LencTByeT
HenocpenCTBEHHO U He TpebyeT NoATBEPXAEHNA APYTrMI OpraHaMmn 1 AOMKHOCTHBIMUY JIMLLaMK.

7. CornacHo ctaTbe 78 ®efepasibHOr0 KOHCTUTYLIMOHHOIO 3aKoHa "O KoHcTuTyumoHHoM Cyae Poccrninckon
depepaumnn" HacTosiwee MocTaHOBAEHME NOANEXUT HE3aMeaNTeNbHOMY onybankoBaHuio B "CobpaHum
3aKoHomaTenbCcTBa Poccuinckon ®epepaummn” n "Poccuinckon razete". MNocTaHOBIEHUE O0JIKHO ObITb
onybnukoBaHo Takxe B "BecTHuke KoHcTuTyumoHHoro Cyaa Poccuinckon depepauun”.

KOHCTUTYyuUMOHHLIN Cya

Poccuiickon ®epepaimm
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N 1-n

Ocoboe MHeHne

cyabn KoHcTutyumoHHoro Cyaa

Poccuiickon ®epepalimu

.AXKunuHa

Pa3zpensio BbiBoA MNocTaHoBNeHUA KoHcTuTyumnoHHoro Cyana Poccuiickon ®@epepaunn oT 21 aHeapsa 2010
roga N 1-MN o HeobxogumocTn nepecmoTpa aen OAQ "Kapboant", 3A0 "Mpon3BoacTBEHHOE 0bbegmHeHne
"Beper", OAO "3aBog "Mukponposog" n OAO "Hay4HO-NpOM3BOACTBEHHOE NpeanpuaTme "PecnupaTop”, 4To
npegnonaraeT v npusHaHne KOHCTUTYUMOHHBLIM CyoM (hakTa HapyLleHNs KOHCTUTYLIMOHHbIX NpaB
3aaBUTENEN NPUMEHEHNEM apbUTPaXXHBIMI CyAaMmn No AenaM C UX y4acTUeM B3aMMOCBSA3aHHbIX
NonoXeHun nyHkTa 1 ctatbu 311 1 yacTu 1 ctaTby 312 AMNK Poccuinckon depepaunv B UX UCTONKOBAHUM
nyHKTOM 5.1 nocTaHoBneHus MneHyma Boicwero ApbutpakHoro Cyaa Poccuinckon ®enepauum ot 12
mapTa 2007 roga N 17 (B pefakumv noctaHoBseHMa MNneHyMa oT 14 despansa 2008 roga N 14). BmecTe ¢
TeM, NPOroa0CcoBaB NPOTMB AaHHOro MOCTaHOBAEHNS B LIEJIOM, B COOTBETCTBUN CO CTaTbewn 76
®efepanbHOro KOHCTUTYLMOHHOMO 3akoHa "O KoHCTUTyuMoHHOM Cyfe Poccuinckon ®epepaumn” 3aasnsio
0 Hecoraacmm co 3Ha4YNTENbHOM YaCTblo MOTUBOB NMPUHATOrO PELIEHMNS, @ TakXXe C OCHOBHbIMMW BbIBOAAMY
ero pe3oNioTUBHOM YacTuW Mo CeylowmMM OCHOBaHNAM.

1. B pe3ynbTaTe HeafgeKBaTHOro BoJie 3aKOHoAaTeNd TONKOBaHWS MNneHymMmoM Beicliero ApbuTtpaxHoro
Cyna Poccunckon ®egepauunm nyHkTa 1 ctatbu 311 n yactu 1 ctatby 312 AMNK Poccuinckon ®egepauum B
CyO0npou3BOACTBO A5 apbuTpaxkHbIX CynoB Obin BBEAEH 0COOLIN, HE MPeayCMOTPEHHbIN 3aKOHOM,
npoLeccyasibHbI MeXaHW3M NepecMoTpa BCTYMMBLUMX B 3aKOHHYIO Cuy cyaebHbIX akToB. IMeHHO
NpYMeHEeHne 3Toro, He NpeayCMOTPEHHOr0 3aKOHOM, NopaaKa CyA0NpoM3BOLACTBA B Aenax 3aaBuTenen
NPUBEJSIO K HAPYLIEHUIO UX KOHCTUTYLIMOHHBIX NpaB, B TO BPeMS Kak CaM/ Ha3BaHHbIE 3aKOHOLaTeSIbHble
HOPMbI MPX afeKBaTHOM UX TOJIKOBAHUM HE MOI 1M NPUBECTM K TakoMy pe3ybTaTy. OHM NnWb B Npegenax
Pa3yMHOro CpoKa yCTaHaBAMBAKOT BO3MOXHOCTb NepecMoTpa No BHOBb OTKPLIBLUMMCA 06CTOATENLCTBAM
cynebHbix akToB npu obHapyXeHun hakTnyeckux 06CToaTENbCTB, O HAMNYMM KOTOPbIX He 6bIS1I0 N3BECTHO
3a8BUTENIO U CYAY Ha MOMEHT PAaCCMOTPEHUS Aena, Yero C 04EBMAHOCTLIO He BbII0 B AeNax 3asaBuUTenen,
obpaTmBLIMXCA C xXanobamm B KOHCTUTYUMOHHLIN Cya. H no 6ykBasbHOMY CMbIC/Y, HUA B CUCTEME
JAENCTBYIOLLEr0 MPaBOBOro peryampoBaHns NyHKT 1 ctaten 311 n yacTb 1 cTtaTbu 312 AlNK Poccuinckon
depepaumm He NpefycMaTPUBAIOT NepPecMoTpa BCTYMMBLUMX B 3aKOHHYIO CUly CyAebHbIX akTOB Mo
npaBuiaM Cynonpou3BoACTBa, YCTaHOBAEHHbIM [neHyMoM Boicwero ApbutpakHoro Cyaa.

STK npasBuia CyL0NponM3BOACTBA BONPEKN BOJIE 3aKOHOAATENS YCTaHABANBAIOT LOMNOJHUTENbHbIN
MexaHW3M nepecMoTpa cyaebHbIX akToB, KOTOPLIN codeTaeT B cebe 3n1eMeHTbl Hal30pHOro NPOM3BOACTBA
1 NPOVN3BOACTBA MO BHOBb OTKPbIBLUMMCS 06CTOSTENLCTBAM, MpeayCcMaTpMBas Ha NePBOHaYalbHOM 3Tane
obs3aTenbHoe obpalleHne 3aMHTepecoBaHHOro iMla C Hag30pHOM Xanobon 1 NPUHATME KoNNermanbHbIM
COCTaBOM CyJa HaA30pHON MHCTAHUUKN onpeaeneHns, He npeayCMOTPEHHOr0 3aKOHOM A/is
CyOonpou3BOACTBa B NopsaAke Haf3opa. B 3ToM cneumnanbHOM onpefesieHun o/KeH CofepXXaTbCs BbIBOA,
0 Hann4ymm noctaHosneHna MNaeHyma nam MNpesngnyma Boicwero ApbutpaxxHoro Cyga Poccuinckon
depepaumm, Haye onpenennBLIEro NPakTUKy NPUMEHEHNS 3aKOHO4ATeNbCTBA, Ha MOIOXKEHNSAX KOTOPOro
OCHOBAH OCMOpPEHHbIN B NOpsaaKe Haf30pa cyAebHbIN akT, @ TakXKe YKa3aHue Ha BO3MOXHOCTb ero
nepecMoTpa No BHOBb OTKPbIBLUMMCSA 06CTOATENLCTBAM.

COOTBETCTBEHHO, B PO/IN BHOBb OTKPbIBLUErOCA 06CTOATENLCTBA B AAHHOM MPOLIECCYasibHOM MeXaHun3Me,
KOTOPLIN NPOTUBOPEYNT Npasuiam Cyaonpon3BoACTBa, YCTAaHOBEHHbIM 3aKOHOM, BbICTynaeT 370
crneuunasnbHoe onpefeneHve KosilernaabHoro coctasa cyaen Cyaa HaA30pHOM MHCTaHLMN,
OCyLLEeCTBASALWEro NpeiBapuTeNibHy0 NPOBEPKY HaA30pHOM Xanobbl 3anHTepecoBaHHOro auua. MNpwu
OTCYTCTBUM TaKOro CnewLnanbHOro onpeaeneHuns camo no cebe Hannymne NOCTaHOBNEHUS NneHyMa nau
Mpe3nanyma Boicwero ApbutpaxHoro Cyaa Poccunckon ®efepaumm, MHayve onpegennBLLIEro NPakTuKy
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NPUMEHEHNs 3aKOHOAATeNbCTBA, He ABASETCS B JaHHOM NpoueccyaslbHOM MexaHu3Me OCHOBaHWEM As
nepecMoTpa cyebHOro akTa No BHOBb OTKPbLIBLUMMCS 06CTOATENLCTBAM, U apbUTpakHbIA CyA, MPUHABLLNIA
ocnapuBaemsblin cyaebHbin akT, He BNPaBe NPUHNMaTb pelleHre 0 MepecMoTpe 3TOro akTa.

IMEHHO NO3TOMY U TPeXMeCAYHbIA CPOK A5 nepecMoTpa CynebHoro akTa no npasmnam
CyZLONpPOU3BOACTBA, BBeAEeHHbIM lNneHyMoM Beicwero ApbutpaxHoro Cyaa Poccuinckon depepauun,
Ha4yMHaeT Teyb TOJIbKO C MOMEHTa NoJlyYeHWs 3auHTepecoBaHHbIM JIMLOM KOMUKN ONpefeneHuns
KONNernanbHOro CocTaBa Cyaen cyfa HaA30pHOW MHCTaHUUK, YCTAHOBUBLLErO NpY NpeaBapuTebHON
NpoBepKe HaZA30pPHOM »Kasl0bbl HaIMyYne NHOW NPaBoBON No3uumn Beicwero ApbutpaxHoro Cyaa
Poccuiickon ®epepalimm no oCNOpeHHOMY B MOPSAKe Haa30pa CynebHOMY akTy M yKa3aBLUero Ha
BO3MOXXHOCTb €ro NepecMoTpa Mo BHOBb OTKPbIBLLUMMCS 0BCTOATENLCTBAM.

2. B cooTBeTCTBMYK CO cTaTben 128 (YacTb 3) KoHCTUTyumnmn Poccninckon degepaumm NnoaAHOMOYNSA, NOPAA0K
obpa3zoBaHua 1 festensHocTH Beicwero ApbutpaxHoro Cyna Poccuiickon ®efepaumm u NHbIX
apbnTpaXkHbIX Cy0B yCTaHaBAMBAOTCA hefepasibHbIM KOHCTUTYLMOHHBIM 3aKOHOM. KOHKpeTn3npys 3Tu
nonoxxeHus, ®efepanbHbin KOHCTUTYLIMOHHBI 3aKoH "O6 apbuTpaxHbix cyaax B Poccunckon depepauun”
B NMYyHKTe 3 CTaTbW 2 YCTAaHOBWJ1, YTO NOPALOK CyA0MNPON3BOACTBA B apbuTpaXKHbIX Cyax (BKAOHAOWMA U
nopsfoK nepecMoTpa CyaebHbix akToB) onpefenseTcs KoHcTuTyumnen Poccuiickon ®epepaumm, AaHHbIM
depepanbHbIM KOHCTUTYLIMOHHBLIM 3aKOHOM, ApBUTpaXkHbIM NpoLeccyasibHbIM KOAEKCOM PoCCUMICKOW
®epfepalmy N NPUHUMAEMBIMN B COOTBETCTBMMN C HUMWN APYTMMUN DefepasibHbIMU 3aKOHaMMU.
CooTBeTCTBEHHO, (hefepasbHbIN 3aKOHOLaTe b NpeaycMoTpen B ApbMTpa)KHOM NpoLecCyanbHOM Kofekce
npoueccyanbHO-NPaBoBble MeXaHW3Mbl, NPefHa3HavYeHHble A5 nepecMoTpa CyaebHbliX akToB B 0ObIYHOM
(opanHapHOM) nopsake: NPOU3BOACTBO B apbuTpakHOM cyae anensiaunoHHON MHCTaHLMK,
paccMaTpuBatoLleM fena no xanobam Ha cyfebHble akTbl, He BCTYNUBLUME B 3aKOHHYIO CUAY,
MpPOV3BOACTBO B apbnTpa)kHOM CyAe KacCalMOHHOM MHCTaHLMK, paccMaTpuBatoLweM aena no xanobam Ha
cyfebHble akTbl, BCTYNMBLUME B 3aKOHHYIO CUY, @ Tak)Xe 0cobble NpouecCyanbHO-NpaBoBbie MEXaHU3MbI,
npefHasHavyeHHble A5 NepecMoTpa BCTYNUBLLMX B 3aKOHHYIO CUy cyLebHbIX akToB B NopsAfKe Hag3opa 1
MO BHOBb OTKPbIBLUMMCSA 06CTOATENLCTBAM, KaK LOMOJHUTENbHYIO FapaHTUIO Hagnexallen 3auThi
HapyLLUEeHHbIX UK HenpaBoOMEPHO OCraprBaeMbIx Npas 1 cBoOOA rpa)kaaH 1M opraHM3auunn.

BcTynmBLuMe B 3aKOHHYIO cuny CyaebHble akTbl apbuTpakHbIX Cy0B MOryT BbITb MepeCcMOTPeHb! B NOpsAaKe
HaZ30pa ToJbKO Bbicunm ApbutpaxKHeiMm Cynom Poccuiickon ®epepaumu. MpegycMoTpeHHas
(hefiepanbHbIM 3aKOHOM NpoLeccyasbHas popMa, B paMKax KOTOPOW OH LO/KEH LeNCTBOBaTh NPy 3TOM B
cuay NpaMoro NPeAnMcaHns KOHCTUTYLMOHHbLIX HOPM (CTaTbs 127 KoHCTMTyumn Poccuinckon ®epepauny,
YyacTn 3 n 4 ctaTbyn 23 PegepanbHOro KOHCTUTYLIMOHHOIO 3akoHa "O cyaebHoin cncteme B Poccuinckonm
depepaummn" n ctatbsa 9, NOANYHKT 2 NyHKTa 1 cTaTbn 10 ®enepanbHOro KOHCTUTYLMOHHOMO 3akoHa "06
apbuTpaxKHbix cyaax B Poccuinckon depepaummn ), yctaHaBAUBaAET U KPYr ero NoJHOMOYMIN Kak cya
Hag30PHON UHCTaHLUMK.

B 4acTHOCTW, KONNernanbHbln CoCcTas cyfen Boicwero ApbutpaxkHoro Cyaa Poccunckon ®epepauuu,
paccMaTpuBaloLWniA B NpeBapuTeNbHOM NOpaAKe 3afB/ieHne uan npeacTaBieHne o nepecMoTpe
cynebHoro akTa, hegepasbHbIM 3aKOHOM HafeleH NOAHOMOYUSAMU N0 ONpefeNeHnto Hannyns nau
OTCYTCTBWS OCHOBaHWUN AN €ro U3MEeHEeHUs UM OTMeHbI B MOPSAKe HaA30pa, NpefyCMOTPEHHbIX CTaTben
304 AlNK Poccuiickon Peagepaunm ; yCTaHOBUB UX Hanu4yme, oH 0653aH BbIHECTW OMNpefesieHne o
HanpaBieHUW fena Ana paccMoTpeHus B Mpe3nanym Beiclwero ApbutpaxHoro Cyfa, npy oTCyTCTBUN
TaKUX OCHOBaHWI OH BbIHOCUT onpeaesneHne 06 0TKase B HanpasieHUW fena B CyA HaA30pHOW UHCTaHLMK,
HO NPW HAIMYUW UHBIX OCHOBAHWIA 419 MPOBEPKY NPaBUIbLHOCTU CyAeBHOr0 akTa MOXXeT HanpaBuTb Aeno B
CyA KaCCaUMOHHOW MHCTaHUWK, eCNN AaHHbIN CyaebHbI akT He NepecMaTpuUBasICs B MOPAAKe
KaccaunoHHOro npon3soAacTBa (ctaTbs 299 AMNK Poccuinckon ®epepauun ). OOHUM U3 OCHOBaHWUIA ONS
N3MEHeHUs N 0TMeHbl CyaebHOoro akTa B Nopsaake Haf30pa ABASETCA yCTaHOBAEHME (haKTa, YTO 3TOT aKT
HapyLaeT eguMHoobpasre B TOJKOBAHUW U MPUMEHEeHUW apbuTpaXKHbIMK CyAaMu HOPM npaBsa (MyHKT 1
cTaTbyn 304 AMNK Poccuinckon ®epepaunn ).
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Bonpeku 3TuM, NpeflyCMOTPEHHbLIM 3aKOHOM, NMpasuJiaM CyL0Npon3BOLCTBa A5 CJly4aes, KOra
ocrnapvBaeMmbli CyaebHbIN akT, HapyLwaowmii eauHoobpasne B TOIKOBAHUN U NPUMEHEHUN apbuTpaKHbIMU
CyfaMun HOPM MnpaBa, OCHOBaH Ha MOJMOXKEHUAX 3aKOHO4aTeIbCTBa, NPaKTUKa NPUMEHeHNs KOTOPOro nocne
NPUHATUS OAHHOIO CynebHOro akTa onpefeneHa Boiclunm ApbutpaxkHbim Cyaom Poccuiickon ®epepaumm B
nocTaHoBneHun ero NneHyma nnu Mpesnanyma uHave, NMneHym Beicwero ApbutpaxkHoro Cyaa obasan
KOJIJIervanbHbI COCTaB CyLel BbIHOCUTL onpeneneHme 06 oTkase B nepeaaye fena Ang pacCMOTPEHMS B
nopsiike Hag3opa M yKa3biBaTb MPU 3TOM Ha BO3MOXXHOCTb NepecMoTpa ocnapuasaemoro cyaebHoro akta
Mo BHOBb OTKPbLIBLUMMCS 06CTOATENLCTBAM. DTUM CaMbiM OH BOMPEKN MPSMOMY NpeannucaHunio KoHCTMTyuum
Poccuiickon ®epepaummn Hagennn Boicwunin ApbutpaxHein Cyh B iMLe COOTBETCTBYIOLLEN KOMNErnm cynen,
OCYLLEeCTBASALEN NPOBEPKY 3asBNeHNs UAN NpeAcTaBeHns 3auHTEpPeCcoBaHHOr0 B NepecMoTpe
cynebHoro akTa fMua no npaBmaaM HaA30pPHOro NPOM3BOACTBA, MOJHOMOYNAMMN, HE TOSIbKO He
npefycMoTpeHHbIMU (hefiepalibHbIM 3aKOHOM, HO 1 MPAMO eMy NpoTusopedallmmu. NockosibKy Takoe
TOJNIKOBaHWE 3aKOHa B CyaebHON NpaKTNKe pacCMaTpPUBAETCA Kak 0bs3aTensHoe ans apbuTtpakHbix Cya0B
(cTaTbsa 13 ®epepanbHOro KOHCTUTYLMOHHOIO 3akoHa "06 apbuTpakHbix cyfnax B Poccuickon ®epepaumm
"), Ha apyrue apbuTpakHbie Cyabl TOJIKOBaHMEM OCMOPEHHbIX HOpM lMaeHyM Boicwero ApbutpaxHoro Cyaa
Poccuiickon ®epepaLmm Bo3noxua 0693aHHOCTb KBaANGMLMPOBaTb B Ka4eCTBE BHOBb OTKPbIBLUErOCS
obCcToATEeNbCTBA COOTBETCTBYIOLLEE OnpeesieHne KoernanabHoOro coctaBa cyfien Beicwero
ApbuTtpaxHoro Cyaa.

Mexzy TeM B COOTBETCTBUM C MOPAAKOM CyA0ONPON3BOACTBA B apbUTparKHbIX CyAaX, yCTaHOBEHHbLIM
3aKOHOM (NoAnyHKT 3 nyHKTa 1 cTaTbu 10, cTaTbs 26, NyHKT 2 cTaTby 33-3, NYHKT 3 CTaTby 36
depnepanbHOro KOHCTUTYLIMOHHOMO 3akoHa "06 apbuTpakHbix cyaax B Poccuinckon ®enepauun” , rnaea 37
AMK Poccuinckon ®epepalium ), BCTYNMBLUNE B 3aKOHHYIO Cuy cyaebHble akTbl nepecMaTpuBaloTCs Mo
BHOBb OTKPbIBLUMMCS 06CTOATENbCTBAM CyAaMW, KOTOPbIMU OHU MPUHATLI. Tako NepecMoTp He
npeanonaraeT npeaBapuTensHoro obpalleHns ¢ 3asBJeHNEM O NPOBEPKE COOTBETCTBYIOLLEro akTa B
nopsake cyaebHoro Hag3sopa B Beicwinii ApbuTpaxHbii Cya. Mpu npoBepke HanN4mMa Uan oTCyTCTBUS
BHOBb OTKPbIBLUMXCA 06CTOATENLCTB U KBAaNU(MKALMMN UX B Ka4ECTBE TAKOBbLIX KaK OCHOBaHWA As
nepecmoTpa cyaebHoro akTa 1 Bo3obHoBReHUA no geny cyaebHoro pasbupaTenscTBa YNoJHOMOYEHHbIE Ha
TaKowm nepecMoTp Cyhbl, KaK 1 BO BCEX APYIUX Cy4asax OCyLLeCTBAEHUS NPaBoCyaus, OeNCTBYIOT
CaMOCTOATENIbHO, HE3aBUCUMO OT Ybell Obl TO HU BbII0 BOSIM, MOAUYNHASACH TONBKO KOHCTUTYLIMM 1
thenepanbHoOMy 3akoHY (4acTb 1 cTtaTbu 120 KoHCcTuTyumn Poccuinckon ®egepaummn, 4actb 1 ctaTbmn 5
depnepanbHOro KOHCTUTYLMOHHOMO 3akoHa "O cynebHon cncteme B Poccuinckon ®enepauun” , ctaTbs 6
denepanbHOro KOHCTUTYLIMOHHOTO 3aKoHa "06 apbuTpakHbix cyaax B Poccuinckon Genepauun” , ctatbs 5
ApbunTpa)kHOro npoueccyanbHoro kogekca Poccuiickon depnepaunn ).

3. 3 nonoxxeHnin KoHctutyunmn Poccuinckon ®epepauum (ctatom 4, 10, 15, 17, 18, 46, 118, 120, 128) u
MeXXOYHapoOHbIX CTaHAAPTOB NpaBocyaus (ctaten 7, 8 n 10 Bceobuien geknapauny npaB YenoBeKa,
CTaTbsa 14 MeXAyHapoAHOro NakTa 0 rpaAaHCKUX U NOANTUYECKUX NpaBax, CTaThs 6 EBponenckon
KOHBEHLIMW 0 3alLMTe NpaB Ye/10BEKa N OCHOBHbIX CBO6OA) CnefyeT, YTO paCCMOTPEHMNE Oen
KOMMETEHTHbLIM, HE3aBNCMMBIM 1 HecnpucTpacTHLIM CyLOM B Lenax obecneyvyeHns npas 1 cBob6o YenoBeka
N rpaXKAaHnHa [OJKHO OCYLLEeCTBAATLCA € cobnogeHmem nopsanka Cy4onpon3BoACcTBa, KOTOPbI
onpegeneH enepasbHbIM 3aKOHOM, MPUHATBLIM Ha 0OCHOBaHUM KOHCTUTYUMK Poccuinckon ®egepauum;
npaBoBble aKThbl OpraHoB cyaebHoM BNacTu B CUCTEME pa3fefieHns BAacTel He fOJKHbI MPOTUBOPEYNTh
KoHcTuTyummn Poccninckon ®epepalimm, Kak v Apyrue opraHbl rocy4apcTBEHHON BAACTH, CyAbl, BKJHOYas
Boiclumin ApbuTpaxkHbii Cya Poccuinckon ®enepaumm, 06s3aHbl cobniogate KOHCTUTYLMIO PocCUncKon
denepaymm 1 3aKOHbI.

COOTBETCTBEHHO, B POCCMICKON NMPaBOBOW CUCTEME HE AOMYCKAETCA, YTobbl NOPAAOK CyA0NpPOM3BOACTBA
BOMPEKM BOJIE 3aKoHOoAaTeNs onpeaensasica caMmnuM CyoM, AaXKe eC/iv OH U SBASeTCA BbICLIMM CyAebHbIM
OpraHoM B CUCTEME CyA0B apbuTpakHON nan obLLen IPUCANKLNN; MHOE NCKaXKano bkl caMy CyTb
npaBocyamns. KOHCTUTYUMOHHBIA Cyh Poccunckon ®efepau paHee MHOMrOKPaTHO BbICKa3blBaaCa Mo 3TOMyY
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noBoAYy BMOJIHE OnpeaeseHHo.
B 4aCTHOCTW, KOHKPETU3MPYA YCI0BMA peannsaLmm npasa Ha cyaebHyto 3awmTy (cTaTbs 46 KoHCTMTYLUN
Poccuinckon ®enepalmmn), OH yKasaJs, 4TO rpaKgaHnH He BNpaBe no co6CTBEHHOMY YCMOTPEHMIO BbibupaTh
cnocob 1 npoueaypy OCyLEeCTBAEHNS AAHHOMO NPaBa - MPUMEHNTENBHO K OTAE/bHBIM BUAAM
CyZONpPOU3BOACTBa OHU onpefensanTcs KoHcTuTyunen Poccuninckon ®epepaumm, dhenepansHeiMu
KOHCTUTYLMOHHBLIMU 1 heaepanbHbIMU 3aKoOHaMK (onpeneneHns KoHcTuTyumnoHHoro Cyaa Poccuinckon
®epepaumm ot 13 aHBapa 2000 roga N 6-O, oT 8 anpens 2004 roga N 151-0O n gpyrue). CoOOTBETCTBEHHO,
1 cyn, Kakoe bbl BbICOKOE MOJI0XKEHNE OH HM 3aHMMan B cyaebHon cncteme Poccninckon ®eagepaumn, ons
obecneyeHns npasa Ha cyaebHyI0 3aWmUTy rpaXkhaH v OpraHn3auuin He BNpaBe NPOU3BOJIbHO BbibnpaTh
ons cebs nopsfok CyLonpon3BoAcTBa, a 0643aH AeNCTBOBaTbL MO NpaBuiaM nNpouenypsl, yCTaHOBAEHHOW
3aKOHO4aTe/IbCTBOM A4 AaHHOro BUAa CyLONpon3BOACTBa.

MpuMeHnTeNbHO K NpobaeMe OTMEeHbl BCTYMUBLUMX B 3aKOHHYIO CUy CyAebHbIX akToB KOHCTUTYLIMOHHbI
Cyn Poccuiickon ®denepaunm 0TMETWI, YTO MOPSAOK NPOBEPKN CyaebHbIX akTOB Mo »asiobam
3aMHTEpPEeCOBaHHbIX L, onpefenseTcsa eaepanbHbiM 3aKOHOM Ha OCHOBE KOHCTUTYLNUW; NCKAKOYMTEbHAs
Mo CBOEMY CYLLLECTBY BO3MOXHOCTb MPEOA0JIEHNSA OKOHYATENbHOCTM BCTYMMBLUMX B 3aKOHHYIO0 CUy
cynebHbIX aKTOB NMpeAnosiaraeT yCTaHOBAEHME 3aKOHOAATeeM Takux 0CobbIx MpoueaypHbIX YCIOBUA NX
nepecMmoTpa, KoTopble bbl 0TBEYaNu, Npexae Bcero, TpeboBaHUsAM NPaBoBOM ONPEeAENIEHHOCTMH,
obecneymBaemMor NpuU3HaHNEM 3aKOHHOIM CUbl CyaebHbIX pelleHniA, X HEONMPOBEPXKUMOCTY
(noctaHoBneHus ot 11 masa 2005 roga N 5-11, ot 5 pespana 2007 roga N 2-M n gpyrue).

KoHKpeTn3npys npnBeaeHHble NpaBoBblie No3nunn, KoHCTUTyumoHHbin Cya Poccuinckon ®egepauunm B
OnpepeneHum oT 15 aHBaps 2008 roga N 193-0-11 yka3san, 4To onpefeneHne NCKIYNTENbHbIX
06CTOATENLCTB, NPU KOTOPbLIX TOMbKO 1 AOMYCKAETCSH aHHYIMPOBaHME 3aKOHHON CIlbl CyAebHbIX aKToB,
OTHOCUTCA K AUCKPELIM 3aKOHOAATENS; N3MEHEHME NPABOBOro CTaTyca uL, Npasa 1 0643aHHOCTK
KOTOpPbIX OnpefeneHbl cyfebHbIM peleHmeM, NPUHATLIM B 3aKOHHbIX NpoLeaypax, 0TBeYatoLL X
TpeboBaHMAM CripaBenIMBOro NPaBoCyauns, - MPU OTCYTCTBUM COOTBETCTBYHOLLENO 3aKOHOAATEbHOI0
perynupoBaHns - Morao 6bl MpMBECTU K NPOU3BOJY MPU OCYLLECTBAeHUN CyaebHon BRacTu, 4To
NPOTMBOPEYNT €€ KOHCTUTYLIMOHHOMY NpefHa3Ha4YeHUIo, Kak 3TO BbITEKAET U3 yKa3aHHbLIX MPaBOBbIX
NO3ULMIA, COXPAHSAIOLLNX CBOK CUITY.

CooTBeTCTBEHHO, No genam OAO "KapbonanT", 3A0 "MponssoacTeeHHoe obbeamnHeHne "beper", OAO
"3aBopg "Mukponposog" n OAO "Hay4Ho-Npon3BOACTBEHHOE NpeanpuaTue "PecnupaTtop” npuMeHeHne
npoueccyanbHOro MexaHu3Ma, yCcTaHoBAEHHOr o MneHyMoM Beiclwero ApbutpaxHoro Cyaa, npuBeno K
HapyLIEeHNO X NMpaBa Ha CyaebHYIo 3aluTy, rapaHTUPOBAHHOIO CcTaTben 46 KoHCTUTYUMn Poccrinckon
depepaumm, NOCKONLKY OHM NPY NEPECMOTPE MX Aen BbiHY>XAeHbl Oblin y4acTBOBaTh B CyAebHOw
npouenype, NPOTUBOPEYaLLen NpaBmaamM CyLONpon3BoACTBa, YCTaHOBAEHHbIM 3aKOHOM. OJHaKO B
MocTtaHoBeHUN KOHCTUTYLMOHHOro Cyaa no HacTosLWeMy Aefy OLUEHKU 3TOMY He AaHO.
KOHCTUTYLMOHHbLIV 3anpeT CyAaM yCTaHaBAMBaTh Ans cebs nopsagok Cyfonpou3BOACTBa He yManseT
HOPMaTUBHOIO 3Ha4YeHNSA NOCTaHOBAeHN Boicwiero ApbutpaxkHoro Cyana Poccunckon ®egepauumn ons
apbuTpa)KkHOro NpoLecCyanbHOro NpaBa B POCCUACKON NPaBOBON cucteme. MNpu Hannyum npobena nau
AedeKTHON (MpaBOHapyLLaloLWen) 3aKoHoAaTeIbHOW HOPMbI, KOTOPbIE MPENATCTBYIOT pPa3peLLleHmio
KOHKPETHON (haKTNYeCKON NpoLecCyanbHOM CMTyaL MM B COOTBETCTBUN C 0BLLENPU3HAHHLIMY CTaHAaPTaMu
npasocyaus, Beicunin ApbutpaxHein Cyn npu TONKOBaHUM ONpefeneHHON COBOKYMHOCTM
3aKOHOZaTesIbHbIX HOPM, C Y4€TOM NX CUCTEMHOIO B3aUMOLEeNCTBMSA, BNpase PopMyanpoBaTh He
3aKpenJieHHble HeNOCPeACTBEHHO B 3aKOHE OTLeNbHble NpoLeccyasbHble NpaBuaa obLero xapakrepa,
nogaexxaline npMMeHeHno 4pyruMm apbrnTpa)kHbiMy CyaamMn Npy pa3peLleHn aHaorneHbIX
(haKTMYeCKUX CUTYaLun.

B Takux cny4vasix B MexaHn3Me npoLeccyasnbHO-NPaBoBoOro peryanpoBaHms HOPMbI, UCXoasLmMe oT Boicliero
ApbuTtpaxHoro Cyna Poccuinickonn degepaunn, 3aMeHAI0T 3aKOHO4aTesbHble HOPMbI, MOCKOJIbKY Te He
MOryT NPUMEHATBLCS K aHaN0rMYHbIM (PaKTUYECKUM CUTYaLUsAM M3-3a UX OTCYTCTBUS MU AeEKTHOCTM.
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O[LHaKo Takoe BOCMOJIHEHNE HOPMATMBHOIO €ANHCTBA NPOLLECCYanbHOro npaea, 06yc/ioBneHHoe
0643aHHOCTbIO Cyaa nNpu NtoboM HeCOBEPLUEHCTBE 3aKOHO4ATENbHOIO PEryMpoBaHNs NPoLeCcCyanbHbIX
OTHOLUEHWI pa3peLwnTb KOHKPETHOe 4e0 B COOTBETCTBUM C TpeboBaHMAMU CNpaBeanBoro
Cy[0MNpou3BOACTBA, KOTOPOE TOJIbKO U MOXKET MPEeTEeHA0BaTb Ha POJIb MPaBOCYAUS, HOCUT
NCKJIIOYNTESIbHBIN XapaKTep 1 He AO/KHO HapyLlwaTb MPUHLWM BEPXOBEHCTBa KOHCTUTYL MM U
(hefepanbHOro 3aKoHa. Kputepuini 4ns npeofoneHns BO3HUKAIOWMX B TaKUX CUTYaLMAX KOJIM3UR
O4YeBMAEH - 3TO BCerfa camo apbuTparkHoe npoLeccyasbHOe NpaBo, 0CHOBHLIM UCTOYHUKOM KOTOPOro
ABNATCA 3aKOHOAaTesbHble aKTbl, B KOTOPbIX 06LiMe napaMeTpbl, CTaHAaPTbl Y NPUHLMNALI NPaBoOCY ANS
ChopMyNMpoBaHbl C MCHeprbiBatoLLen MOAHOTOMN.

MpaBnia HOPMAaTMBHOIO XapakTepa nNpu cobnogeHnn Tex xe TpeboBaHUn BEpXOBEHCTBA KOHCTUTYLMN
Poccuinckon ®epepaummn n henepanbHOro 3aKoHa MoryT (hopMyanMpoBaThCa Boicwuinm ApbutparkHbiM Cynom
Poccuinckon ®epepaumm ona obecneveHns eguHcTea CyaebHon NpakTKM 1 Npu BeipaboTke MM NPaBOBbIX
no3vuni B pesysibTaTe TOJKOBaHWS HOPM MaTepuasibHOro npasa. TV NpaBoBble No3uuun npuobpeTtatoT
HOPMATMBHOE 3Ha4YeHNE B COOTBETCTBUMN C KOHCTUTYLIMOHHBIMMW NOSHOMOYMAMY Biicliero ApbuTtpaxHoro
Cyna (cTtatba 127 KoHcTuTyumn Poccuninckon Gegepauun, ctatbn 13 n 15 degepanbHoro
KOHCTUTYLIMOHHOIO 3akoHa "06 apbuTpaxHbix cyaax B Poccuinckon ®epgepaummn” ); oHn MoryT BbiTh
CcchopMynnpoBaHbl Npu paspeLueHnn NMpe3nanymMmom 3Toro Cyaa KOHKPETHOro gena nan ero MaeHymom npu
Aade pa3bsAcHeHn obliero xapakTepa. O643aHHOCTb apbUTpaXkHbIX CYyA0B MO YYeTy COOTBETCTBYIOLLEN
NpaBoOBOM NMO3NLMUN Kak obpa3ua Ans TOIKOBaHMSA NPaBOBON HOPMbI MPY Pa3peLleHNI aHaIorNYHOW
thakTnyeckon cnTyaumm obycaoBieHa He CrneumanbHbiIM YKa3aHWEM Ha 3TO B MOCTaHOBAeHUN Mpe3ngnymMa
unu MneHyMa, a UMEHHO B CUJTY KOHCTUTYLIMOHHbIX MOJIHOMOYMIA Boicliero ApbuTtpaxHoro Cyaa
Poccuinckon ®egepalmm, Hawe[wnx OTpaXKeHme 1 B HopMax apbuTpa)kHOro npoueccyanabHoro
3aKoHogaTesnbcTBa. OTKas cyaa ciefoBaTb 3TUM MPaBOBbIM MO3ULUAM MPU paspeLleHnn aHanormyHom
(haKTMYeCKoN CUTyaLumMmn HapyllaeT eQUHCTBO CyaebHON NpakTMKN 1 ABASETCA OCHOBaHWEM AJ1S OTMEHbI
cynebHoro akTa BO BCex npoLeaypax 06xxanoBaHns B CBA3M C HEMPaBWIbHbIM NPUMEHEHMEM HOPM MpaBa
(cTtaTtbk 270, 288, 304 AlK Poccuinckon ®epepaumm ).

Mpupopa npasua Cyaonpon3BOACTBa, yCTaHOBAEeHHas MNneHymMoM Boicwero ApbutpakHoro Cyaa
Poccuinckon ®epepaumm B NyHKTe 5.1 pacCMaTpMBaEMOro NoCTaHOBJIEHUS, MHAS, MOCKOJbKY NMoA BUAOM
TOJIKOBaHMA abCoNOTHO onpefesieHHbIX N afeKBaTHO BMNCLIBAIOLLMXCSA B CUCTEMY NPOLLECCYasibHOro npasa
3aKOHOZaTesibHbIX HOPM OH BOMPEKW BOJIE 3aKOHOA4ATeNa co34al eLle OAuH, NPsMO NPoTMBOpeYaLLnii
3aKOHY, NPOLIeCCyalibHbIN MexaHn3M, NpefHa3Ha4YeHHbIN 15 NepecMoTpa BCTYMMBLUMX B 3aKOHHYIO CUly
cynebHbIX aKTOB, MPaBUIbHOCTb KOTOPLIX PaHee, Kak NMpaBuio, y>xe bblsa NpoBEpPeHa B NpoLenypax
anennsaUnoOHHOr0 N KacCalMoHHOro 06)kanoBaHus.

B 3TOM MexaHn3Me ownbkmn B NpaBonprMEHEHNN MO YKa3aHWIO KOJJIermaabHOro cocTaBa cyaen Boicwero
ApbuTtpaxkHoro Cyna Poccuiickonn deaepauny NCNpaBasioT caMu AONYCTUBLLME UX CyAbl B NpoLeaype
B0306HOBNEHNS HOBOIO NPOM3BOACTBa No Aeny. KoHCTMTyumoHHbIn Cya Poccuinckon depepaunmn
HeO0AHOKPATHO OTMeYaJl, YTO OCHOBAHMEM L1 MepecMoTpa CyaebHOro akTa no BHOBb OTKPbIBLLMMCS
o0bCcToATENLCTBAM ABNAETCS He cynebHas owmnbka, a OTKPbITUE MNOCE BCTYMNEHNS €0 B 3aKOHHYIO CUY
06CTOATENBCTB, UMELLNX CYLLECTBEHHOE 3HaYeHne Oas gesna, KotTopble He Bblan N3BeCTHbl Cyay w1
3a89BUTENIO NPY NPUHATUK 3TOro cyaebHoro akTa (onpeneneHuns ot 12 maa 2006 roga N 135-0, o1 25
AaHBapsa 2007 roga N 41-0-0, o1 17 nionsa 2007 roga N 567-0-0, ot 18 gekabpsa 2007 roga N 849-0-0, ot 21
okTsbps 2008 roga N 719-0-0 u gpyrue).

PaHee BbIHY)XAEHHOE UCKJIIOYEHNE 13 3TOro Npasua bbi1o caenaHo KoHCTUTyunoHHbIM Cynom Poccminckon
denepaumm B OTHOLLIEHUW NOCTaHoBeHW Mpe3unanymoB BepxoBHoro Cyaa Poccunckon ®egepauum un
Boicwero ApbutpakHoro Cyna Poccuiickon ®egepauun, 4Tobbl 06ecneynTb B KOHCTUTYLMOHHO 3HAYMMbIX
Lensx ncnpasseHne B HUX cyaebHon owmnbkn B yCoBMAX, KOrga AajbHenlwee obxxanosaHue aTux
CyZnebHbIX aKTOB HEBO3MOXHO BBUAY OTCYTCTBUS BbILLECTOSLLEro cyaebHoro opraHa (MocTaHoBAEHWS OT 2
tespansa 1996 roga N 4-I n o1 3 chepans 1998 roga N 5-M, OnpepenerHune ot 8 thespans 2001 roga N 36-
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0 ). OgHakKo Takoe KOMMPOMUCCHOE peLleHne BO3HMKLLER B cyaebHon npakTuke npobaemsl, No CyLIecTBy
Ka3yasibHOW, He OTMeHseT obLero npasuia, NOCKOAbKY AaHHasA NPaBOBas NO3MLMA COXpaHSeT CBOe
3Ha4YeHVe NpenMyLLEeCTBEHHO JINLLb KakK rapaHTus NpaBoCyAHOCTM CyAebHbIX aKTOB CaMbiX BbICLUNX
cynebHbIX opraHoB B cucTeme cyaoB obuien n apbutparkHOM PUCANKLNN; Ha NPaKTNKe OHO Bbl1o
peann30BaHO B eAMHUYHbIX C/lydaax. Mpu pa3peLleHun cooTBeTcTayolen npobnemMsl KOHCTUTYLMOHHbLIN
CyQ He BbiWe 3a Npefesbl CBOMX MOJIHOMOYUIA, YCTAHOBJIEHHbIX KOHCTUTYLMen Poccninckon degepaumm n
depepanbHbIM KOHCTUTYLMOHHBLIM 3aKoHOM "O KoHcTuTymoHHOM Cyne Poccuinckon ®epepaummn” .
Co3pnaHue xe MNneHymom Beicliero ApbutparkHoro Cyna Poccuiickon ®eaepaumm BONPeEKX Bosie
3aKoHoZaTens ocoboro nopsaka Cyfonpon3BoLCTBa, BHOCALLEro ancbanaHc B hyHKLMOHMPOBaHNE
WHCTUTYTOB NO UCNpaBfieHno cyaebHbIX oWnboK 1 nepecMoTpy CyAebHbIX akTOB N0 BHOBb OTKPbIBLUMMCS
006CTOATENBCTBAM, C O4EBUAHOCTLIO HapyLlaeT TpeboBaHUs KoHCTUTyunn Poccuinckon ®enepauum (4actb 2
cTaTbh 4, ctatbmn 10 n 15, nyHKT "0" cTaTbm 71, YacTb 1 cTaTbn 76, cTaTbsA 118, 4acTb 3 cTaTbh 128).
KoHCcTuTyumoHHbin Cya Poccuinckon ®egepaumm B nyHKTe 3.1 MOTUBMPOBOYHOW YacTy MoCTaHOBIEHNS MO
HacTosLeMy feny yKasal, 4To Beiclwmnin ApbuTtpaxxHsin Cyn Poccuinckon ®epepaunm npy GopMmpoBaHum
COOTBETCTBYHIOLLMNX NMPABOBbIX MO3ULMIA HE BNPaBe BbIXOAWUTL 3a Npeaenbl CBOMX MOAHOMOYNI,
onpenensemMblx KoHcTUTyumen Poccunckon ®efepaumm n hefepanbHbIMU KOHCTUTYLNUOHHBIMY 3aKOHaMX,
a TakXXe BTOPraTbCs B KOMMETEHUMIO ApYrMX OpraHoB rocyAapCcTBeHHON BAacTu. OfAHaKOo 3TN BEpHbIe
Te3MCbl AOJHKHOIO Pa3BMTUA HE MONYYUIN N OLEHKN HefoNyCTUMOMY B CUCTEME pa3aesieHns Bnacten
BTOpP>XeHMio Boiclwero ApbutpaxkHoro Cyia B KOMNETEHUMIO 3aKOHOAATENSA MpU YCTAHOBAEHNN
NPOTMBOPEYaLLLEro 3aKOHY Nopsgka Cy4onpou3BOACTBa U NpW HageneHnn apbuTpaxKHbIX Cya0B
NOJIHOMOYUSAMM, He ornpefesnieHHbIMU KoHCTUTyumnen Poccninckon @epepaunn v hefepasibHbiM
KOHCTUTYLIMOHHLIM 3aKOHOM, He AaHo.

Kak yka3an ganee KoHCTUTYLMOHHbIN Cyn Poccninckon degepaunm, OH BO3AEPKMBAETCS OT OLEHKN
OCMOPEHHbIX MOJIOXEHWI C TOYKM 3PEHNS UX COOTBETCTBUSA YCTAaHOBIEHHOMY KOHCTUTYLIMEN POCCMNCKON
defepalmmn pasfenieHnio BnacTen 1 pasrpaHNYeHNIo KoMNeTeHUUn Mexay dhenepanbHbIMU OpraHaMu
roCcynapCTBEHHOW BNAcTW, MOCKOJIbKY BNpeb OHW MNOAJIeXaT NPUMEHEHMIO B BbISIBJIEHHOM UM
KOHCTUTYLMOHHO-NPaBOBOM CMbIC/IE (MYHKT 7 MOTMBUPOBOYHON YacTu oCTaHOBAEHNS).

Mexay TeM 0CcobbIi MOPAAOK Cy[0NPON3BOACTBA, BBEAEHHLIN MneHyMoM Beicwero ApbuTtpaxkHoro Cyaa
Poccuiickon ®epepalimm, BCTYNWA B NPOTMBOPEYNE C MONOKEHNAMN, ONPeeNaioUMIn CaMy OCHOBbI
KOHCTUTYLIMOHHOIO CTPOS (4acTb 2 cTaTbk 4, cTaTba 10, yacTn 1 n 2 ctaTbm 15 KoHCTMTYyumn Poccninckon
®epepaumnmn). He cnyyanHo ®epepanbHblii KOHCTUTYLMOHHBIA 3aKoH "O KOHCTMTYumMoHHOM Cyae
Poccninckon ®egepaumn” (MyHKTbl 4 1 5 cTaTbm 86, cTaTha 99) € y4eTOM 0CO60M Ba)KHOCTM 3aLLNTbLI OCHOB
KOHCTUTYLIMOHHOIO CTPOSA NpsAMo 0653biBaeT KOHCTUTYLMOHHBIN Cy NPy NPOBEPKE KOHCTUTYLUOHHOCTH
HOpPMaTMBHbIX aKTOB M0 XaJiobaM rpa)kaH 1 opraHu3aLmnin Ha HapyLleHne X KOHCTUTYLMOHHbIX NpaB
yCTaHaBAMBaTb COOTBETCTBME 3TUX aKTOB KOHCTUTYLMM Poccminckon degepannn, B TOM YUCTE C TOYKM
3peHUs YCTaHOBJ/IEHHOr 0 €10 pa3feneHns rocy4apCTBEHHOW BNACTM Ha 3aKOHOA4ATENbHYIO,
NCMONHNTENbHYIO U CyAebHYI0, @ TakXXe C TOYKU 3PEHNS pa3rpaHNYeHNs KOMNETEHLMN MeX Iy
(hefepanbHbIMK OpraHamu rocy4apCTBEHHOM BacTy.

4. KOHCTUTYLUMOHHbIN Cy 4 B MyHKTE 2 MOTMBMPOBOYHON YacTu MoCTaHOBAEHMA MO HacTosALWeMy geny
yKa3aJi, 4YTo rapaHTupoBaHHoe cTaTben 46 (YacTb 1) KoHcTuTyumm Poccninckon depepaunm npaso
KaXX[oro Ha cyaebHyto 3aluTy npefnonaraeT Haimyme He3aBncmMmMoro 1 6ecnpucTpacTHOro cyaa,
KOMMNeTEeHLNSA KOTOPOro YCTaHOB/IEHA 3aKOHOM, @ 3TO 03HA4aeT, YTO pacCMOTPeHNE AeN JOKHO
OCYLLECTBAATHLCSA 3aKOHHO YCTAHOBEHHbLIM, @ HE MPOMN3BOLHO BbIBpaHHbLIM COCTaBOM CyAa. MeHHO
nosTomy ctaTtbs 47 (4acTb 1) KoHcTUTyumnmn Poccninckon degepaunm yCTaHaBANBAET, YTO HAKTO HE MOXET
ObITb NMULLEH NpPaBa Ha PaCCMOTPEHMNE €ro Aefla B TOM Cye U TeM Cyabew, K MOACYAHOCTMN KOTOPbIX OHO
OTHECEHO 3aKOHOM.

B cooTBeTCTBMM C NpaBoBON No3numen KoHcTuTyumnoHHoro Cyna Poccminckon ®epepaumm,
cchopmynupoBaHHOW B MocTaHoBaeHnM oT 16 mapTa 1998 roga N 9-I1 no geny o nposepke
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KOHCTUTYLMOHHOCTU cTaTbh 44 YK PCOCP n ctaTtbn 123 NMK PCOCP , npaBo Kaxxa0ro Ha cyaebHyto
3aWnUTy MOXET ObITh 06ecneyeHo TOMbKO 3aKOHHbLIM, HE3aBUCUMbIM 1 HeCnPUCTPacTHbLIM CyL0M,
HecobaaeHne npaBua 0 NOACYOAHOCTU BEAET K HapyLUEHUIO He TObKO CTaTbh 47 (4acTb 1), HO 1 CTaTbK
46 (4acTb 1) KoHCcTUTyumm Poccuinckon ®epepaumn.

KoHCcTuTyumMoHHbIN CyA B HacTosWweM [NocTaHOBAEHUN NpUBEN 3Ty NPaBOBYIO MO3ULMIO, @ TakXe cocnancs
Ha Opyruve CBOW NpexHue peLlleHns, B KOTOPbIX HEOOHOKPATHO 0TMEeYanoch, YTO pacCMOTPEHMe aena
BOMpPEKM NpaBmnam o NOACYAHOCTU He oTBeYaeT TpeboBaHMAM CnpaBeaanBOro Cy40Npon3BOACTRa,
MOCKOJIbKY Cy [, HE YNONHOMOYEHHbI Ha paCCMOTPEHME AaHHOMO KOHKPETHOro Aena, no CMbICy
KoHCTUTyuLmMK Poccrinckon depepaumm 1 HOPM MeXXAyHapoLHOro npasa, He SBSeTCs 3aKOHHbIM CYy40M;
OTCTyNneHWe OT NpaBwu NOACYAHOCTU ABNSETCH CYLeCTBEHHbIM ((hyHAAaMeHTanbHbIM) HapyLUeHneM,
BJIVSIIOLLIAM Ha UCXOL Aena N UCKaXkalowmM caMy CyTb npasocyaus (onpegenenus ot 3 uonsg 2007 roga N
623-0-M n o1 15 aHBaps 2009 roga N 144-0-M). OgHako 3T abCoONOTHO BEPHBIE MONOXKEHUS He Bblan
COMoCTaBJIeHbl C 06CTOATENLCTBAMY HACTOALLErO AeNa, U, MO CyWecTBy, B [loCTaHOBAEHUN
KoHcTuTyumoHHoro Cyaa OHY B JaHHOM C/ly4ae UrpatoT posib abCTpaKTHLIX AeKnapauui.

Mex gy Tem cornacHo ctaTtbe 304 (nyHKT 1) AMNK Poccuinckon Genepauum 0GHUM U3 OCHOBaHWUIA A4S
OTMEHbI UN N3MeHeHNsa CyaebHOro akTa B MOPSAAKe HaA30pa ABNAETCS HapyLleHne M eguHoobpasns B
TOJIKOBAHWUM 1 NPUMEHEHNMN apbUTpPaXXHbIMK CygaMu HOpPM npaBa. Micxoas ns gaHHom opMynpoBKU
noAsieXxaT OTMEHE B NopsAAKe Hag3opa CyaebHble akThl, HE COOTBETCTBYIOLLNE KPUTEPUIO eANHO06pa3uns
cynebHOM NPaKTUKK, CNOXMBLLENCS, B TOM YUCAE, C YH4ETOM pas3bsAcHeHu Biicluero ApbutpaxHoro Cyaa
Poccuinckon ®degepaunm 1 ero NPakTUKN N0 KOHKPETHbLIM Aenam. /I3 nono)xeHnin npuBeaeHHON HOPMbI B ee
B3aMMOCBS3M C nosioxkeHnamm ctaten 303 n 305 AMNK Poccninckon ®epepaummn CnefyeT Takxe, YTO Cy4oM,
YyMO/HOMOYEHHbIM 3aKOHOM obecneynBaTb efuMHoobpasme B TOJIKOBAHUN U NPUMEHEHUN apbuTpaxkHbIMU
CcydaMu HOPM 3aKoHa NocpefCTBOM PacCMOTPEHNS KOHKPETHBIX AeN B NOPsALKe HaA30pa, ABAAeTCS
Mpe3nanym Boicwero ApbutpaxHoro Cyana Poccuiickon ®depepaunn; nuua, y4acTBylowme B fene, Bnpase
NpYHMMaTb y4acTue B 3acegaHun Mpe3nagnyma, oTCTanBas CBOM NMpaBa Ha OCHOBE COCTA3aTEeNIbHOCTU U
paBHOMPaBMA CTOPOH (Y4acTb 3 cTaTbh 123 KOHCTUTYUUKM Poccuinckon depepaunn, ctatea 6 egepaibHoro
KOHCTUTYLMOHHOIO 3akoHa "06 apbuTpaxHbix cyaax B Poccminckon ®egepaunn” , ctaten 8 n 9 AMK
Poccunckon ®epepaumm ).

B pe3ynbTaTe HeaeKBaTHOro BOe 3aKOHOAATENSA UCTOIKOBAHMS B3aUMOCBA3aHHbIX NOJIOXXEHUN NyHKTa 1
ctatbn 311 nyactm 1 ctatbm 312 AMNK Poccuiickon ®egepaumm NnyHKTOM 5.1 paccmaTpruBaemoro
noctaHoBneHus MNneHyma Boicwero ApbutpaxHoro Cyia npoucxoauT noAMeHa cyfia, K PaCCMOTPEHMIO
KOTOPOro AaHHOe Ae/i0 OTHECEHO 3aKOHOM, B pe3yJ/ibTaTe Yero 3aMHTepecoBaHHbIe iMLa ANLLATCS
yCTaHoBEeHHbIX KOHCTUTYLMen Poccuinckon ®epepalmm 1 hefepanbHbiM 3aKOHOM rapaHTuid B chepe
npasocyamns. OLHaKO OLEeHKUN NoAMeHe YyrnoSHOMOYEHHOro 3aKoHOM apbuTpaXkHOro cyaa Ha30pHoN
WMHCTaHUMK, KakoBbIM siBnseTcs Mpe3ngunym Boicwero ApbutpaxHoro Cyaa Poccuinckon ®epepaumm, NHbIM
apbuTpaxKkHbIM CyL0M, OCYLLECTBAAOLWMUM NepecMoTp cyaebHOro akTa no BHOBb OTKPLIBLUMMCS
obcTosTenscTBaM, KOHCTUTYUMOHHBIA Cyh B [TOCTaHOBNIEHNM MO HAaCTOALLEMY AeNy He Aan.

B pe3ynbTaTe 04eBMAHOE HapyLleHWe NocTaHoBAeHMeM MneHyMa Bbicwero ApbutpakHoro Cyaa ot 14
teBpana 2008 roga N 14 nmnepaTUBHbIX NOMOXKEHUIA cTaTbh 47 (4acTb 1) KOoHCTUTYLmMK Poccninckom
depepaunm, COrnacHO KOTOPLIM HUKTO HE MOXKET ObITb INLLIEH NpaBa Ha PaCCMOTPEHNE ero fena B ToM
cyZie u TeM cyfbel, K NoACYAHOCTU KOTOPbIX OHO OTHECEHO 3aKOHOM, 0CTasnoCh 6e3 AOMKHOro
pearnpoBaHus. NockosibKy KoHCTUTyumnoHHbIn Cyn Poccninckon ®degepaumm CoXpaHuin gencrTame
COOTBETCTBYIOLLLEro npoLeccyanbHOro MexaHu3ma, Kak no3sosisaLero nepefiasath Aena, NOACYAHbIE B
cuny TpeboBaHuin 3akoHa Mpe3nanymy Beicwero ApbutpaxkHoro Cyna Poccuiickon denepaunu, Ha
paccMOTpeHne Apyrux apbuTpaxkHblX Cy[0B, OH COXPAHWA 1 BO3MOXKHOCTb HapyLUeHMs NpuHumna
3aKOHHOro cyaa Ha byaylulee.

Mo cywecTsy, B AaHHOM ciydae KOHCTUTYLMOHHbIN Cya OTCTYNUA OT CBOUX NMPEXHUX NPaBOBbIX MO3ULMIA O
6e3yCnoBHOM 3alUMTe NpaBa KaXA40ro Ha pacCMOTPEHMe ero Aena CyaoM U Cyaben, K NoACy4HOCTH
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KOTOPbIX OHO OTHECEHO 3aKOHOM, NPM3HaB BO3MOXXHbIM OCYLLECTBAATL CyAebHyo npouenypy C
HapyLleHneM NprHLMNa 3aKOHHOI0 Cyfa Aas TOro, 4Tobbl "MoBLICUTL 3PNEKTUBHOCTL UHCTUTYTA
nepecMoTpa cyebHbIX akTOB, BCTYMUBLLUMX B 3aKOHHYIO CUAY, 3@ CYeT ocBoboxxaeHus MNpe3ngnyma
Bobicwero ApbuTtpakHoro Cyaa OT paCCMOTPEHNS e, pa3peLleHmne KOTOPbIX A0KHO ObiTb OCHOBAHO Ha
y>Xe BblpaboTaHHOW M NPaBoOBOW MNO3ULMK"; "pacliMpUTb 415 ANL, YHaCTBYIOLLMX B fene, BO3MOXHOCTb,
obpalyanch K gaHHoMy Beicunm ApbuTtpaxkHbiM CyL0M TOSIKOBaHWIO HOPM MnpaBa, A06UTHCS 3aLMThl CBOEro
npaBa WM 3aKOHHOro MHTepeca B Apyrux apbutpaxkHeix cyfax", a Takxe peann3oBaTb "aKTyabHble
notpebHocTn apbuTpaxHoro cygonponsBoacTBa” (MyHKTbI 3.2 1 7 MOTUBMPOBOYHOW HaCTn
MocTaHoOBNEHMNS).

Kak oTMeyaeTcs B 0T3biBe Boiclero ApbutpaxkHoro Cyaa Poccuiickon ®efepaunmn Ha »anobel 3asButenei
no HacToswemy geny (nucemo oT 18 mas 2009 roga N BAC-CO4/Y3-871), AaHHbIA NpoLecCyanbHbIN
MexaHW3M BBeJleH, MO CYLLEeCTBY, 13-3a OrpaHUYeHHbIX BO3MOXHOCTEeN Mpe3nanyma Beicluero
ApbuTparkHoro Cyfaa oCyLLeCcTBAATL OTMeHY 06>KanoBaHHbIX B MOpsALKe Haf30pa CynebHbiX akToB, Koraa
OHW BbIIM OCHOBaHbI Ha MOJIOXKEHUAX 3aKOHOLATENbCTBA, MPAaKTMKa NPYMEHEHUS KOTOPLIX onpefeneHa
Bbicwunm ApbntpaxkHbiM CyoM B MOCneAyoLeM nHa4ve, To eCTb 419 MHTEHCUGMKaLUM NpoLeaypsl
HaZ30pHOro npouseoacTea. O MacwTabax Tako MHTEHCUPUKaALUN CBUAETENLCTBYET NpeAcTaB/eHHasn
Bbiclwumm ApbuTpaxkHbiM Cyaom Poccuinckon ®efepaLmm cTaTucTuyeckas uHgopmaumns (MMcbmo ot 4
nekabpsa 2009 roga N BAC-CO5/C0O5-2423).

Tak, nocne 14 espasia 2008 rofa (nata NpuHATKA NyHKTa 5.1 paccmaTprBaeMoro NocTaHOB/IEHUA
MneHyma Boicwero ApbutpakHoro Cyfaa) € nCnosib30BaHMEM MPOTMBOpeYallero deaepaibHOMY 3aKOHY
nopsaka Cyaonpous3BoACTBa Y BOMPEKW NpasBusiaM 0 NOACYAHOCTU B TOM Xe rofly paccMoTpeHo 250 gen, a
3a 10 mecsiues 2009 rofa - 222 gena. 3T OaHHbIE ABHO YKa3biBalOT Ha MaCCOBOE PeTPOCNeKTUBHOE
NMpUMeHeHne NPaBoBbIX MNO3MuuiA Beicluero ApbutparkHoro Cyfaa K y>Ke yCTaHOBJIEHHbIM CyA0M
NPaBOOTHOLLUEHUSAM BHE 3aBMCMMOCTU OT XapaKTepa 1 CTeNneHn HapyLleHUs BCTYNUBLUUM B 3aKOHHYIO CUy
CcynebHbIM akTOM MpaB 1 MHTEpPeCcoB JinL, y4aCTBYIOLINX B Aefe.

COOTBETCTBEHHO, BbIBOAbI O MEXaHN3Me, BBeAeHHOM NMYHKTOM 5.1 paccMaTprBaeMoro nocTaHoB/IeHMA
MneHyma Bbicwiero ApbutpaxHoro Cyaa Poccuinckon ®enepaumnm, Kak CpeacTse no NoBbILEHNIO
3(W(hEKTUBHOCTM UHCTUTYTa NepecMoTpa CyaebHbIX aKTOB, OTBEYAIOLEM aKTyalbHbIM NOTPEBHOCTSAM
CyZLONPOM3BOACTBA B apbuTpaxkHbIX CyAax, KpallHe COMHUTENbHbI, faxe ecnn 1 abcTparnpoBaTbCs 0T
NPOTNBOPEYMS 3TOr0 MEXaHN3Ma CaMUM KOHCTUTYLMOHHLIM OCHOBaM npasocyans. Tem 6onee 410 B
MocTtaHoBsieHUN KOHCTUTYLUMOHHOro Cyia Mo HacTosLeMy Aefly BEPHO YKa3blBaeTCa Ha HeJonyCTUMOCTb
HeanddepeHUNPOBAHHOIrO NPMUAAHNA CHOPMYSINPOBAHHbLIM B MOCTeAYOLWEM NMPaBoBbIM MO3ULMaAM BeiCcluero
ApbutparkHoro Cyna o6bpaTHOM CWJibl, BHE 3aBMCUMOCTM OT XapakKTepa Cropa 1 CoaepXaHusa npas ero
Y4aCTHUKOB, KaK OCHOBaHUS A1 nepecMoTpa BCTYMNUBLUNX B 3aKOHHYIO CUy CyAebHbIX akToB.

HapyLweHune KOHCTUTYLIMOHHOIO NMpaBa Ha 3aKOHHbIA Cy[ He MOXeT BbiTb OMpaBAaHO HUKaKMMU
npuynHamuy, Tem 6onee Npu CToNb MaCCOBOM HapyLUEHWUM COOTBETCTBYIOLLErO NpaBa y TeX y4aCTHUKOB
CyLOMpOM3BOACTBA MO AesiaM, B M0JIb3y KOTOPbIX 6bIM MPUHATLI BCTYNUBLUME B 3aKOHHYIO CUy CyaebHble
aKTbl, flaXke ec/v NPOTUBOCTOALLME UM CyBbeKThl NpoLecca 1 3anHTEPECOBaHbI B pacLLMpPeHN
BO3MOXXHOCTW f06MBaTLCA 3alUMThl CBOEro Npasa B ApYyrux apbutpaxKHeix cyfax. HegonyctnMo oTCcTynath
0T cobnoaeHna Npasua 0 NOACYAHOCTU N B €AUHNYHBIX Cy4YasX, YeMY HEYKOCHUTENbLHO C/ieoBan
KoHcTuTyumoHHbI Cya Poccninckon defepaLimm B CBOUX NPEXHUX pellueHnsx. MNo3Tomy neranmsaums B
MocTaHOBNEHMM MO HacTosALWeMy Aesy 0coboro nopsika CyaonpoM3BOLACTBa, BBEAEHHOrO MaeHyMoMm
Boicwero ApbutpaxHoro Cyfa Hapagy € ApYrUMW HapyLEeHNAMN KOHCTUTYLMOHHBIX TpeboBaHui 1 ¢
04Y€BUAHbIM HapyLleHNEM NOJIOXKeHWU cTaTbk 47 (Y4acTb 1) KoHcTuTyumm Poccuinckon ®egepauum,
ABNAETCA OTCTYrNIeHneM KOHCTUTYUMOHHOro Cya OT CBOMX MPEXHWX NPaBOBbIX NO3ULNA, COXPaHAOLLNX
CBOIO Cuily.

B cuny npamoro npeanucanus KoHctutyuumn Poccuinckon ®epepaumm (ctatea 127) Boicwunin ApbuTpakHbIii
Cyn Poccuinckon ®epepalimm npm3BaH OCyLLECTBAATL CyAebHbIN HaA30p NnLlb B NPeLyCMOTPEHHbIX
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hefepanbHbIM 3aKOHOM NpoueccyanbHbiX hopMax. COOTBETCTBEHHO, OTCYTCTBUE Y HEro AOCTATO4HbIX
BO3MOXXHOCTEN, obecneynBaloLLx OTMEHY MO 3asBIEHNIO 3aUHTEPECOBAHHBIX UL, BCTYMUBLUWX B 3aKOHHYIO
cuny cyaebHbix akTOB B HaA30pHOM MOpsAAKe B Lienax obecneveHns eguHCTBa CyaebHon NpakTuku npu
BbIpaboTKe B MOCneyloLWweM MHOM NPaBOBOW MO3nLMK, NPU3HaHo MneHymoMm Beiclero ApbutpaxHoro Cyaa
3KCTPaopAMHapHbIM 06CTOATENbCTBOM, MO3BOJIALWNM OTCTYMUTb OT 3TOM0 KOHCTUTYLIMOHHOIO
TpeboBaHMA, KaK 1 OCHOBOMOJIaraloLwero A5 NpaBoCyamns MNoJOXKEHNS O NMPaBe Ha 3aKOHHLIA Cya.

Mexay TeMm KoHcTuTyumsa Poccunckon degepaumm He TONbKO HE AOMYCKAeT CO3AaHUs CaMUM
3aKOHOaTesieM Ype3Bbl4alHbIX Cy40B W Ype3Bbl4alHbIX CyaebHbIX npouenyp, HO MPAMO 3anpeLaeT
OrpaHMYeHmne npaBa Ha 3aKOHHbIN Cy[h, rapaHTUPOBAHHOIO ee cTaTben 47 (YacTb 1), AaxKe B yC/IOBUSX
4ype3Bbl4aHOr0 NOJIOXKEHUS, BBELEHHOro Npu 06CcToATeNbCTBaxX 1 B MOPSAAKe, NPefyCMOTPEHHbIX
henepanbHbIM KOHCTUTYLIMOHHBLIM 3aKOHOM (4acTb 3 CTaTby 56, cTaTbs 88, NyHKT "B" yacTu 1 cTtaTbm 102,
YacTb 3 cTaTbk 118). He BNpaBe HapyLllaTb COOTBETCTBYOLME KOHCTUTYLMOHHbIE NPeanncaHns u cyabl,
Kakoe Obl BLICOKOE MOOXKEHNE OHW HN 3aHUManu B CyaebHOM CMCTEME CTpaHbI.

C y4eTOM CTOJIb CYLLEeCTBEHHbIX Y CUCTEMHbIX HAPYLUEHUN KOHCTUTYLIMOHHbLIX MONOXEHU MPU3HaHNe
B3aMMOCBSA3aHHbIX MOA0XXeHnn NyHKTa 1 ctatby 311 nyactn 1 ctaTbm 312 AMNK Poccuinckon ®epepaumnn -
no CMbIC/Y, NpYAaBaeMoMy UM TOJSIKOBAHMEM B NMyHKTe 5.1 pacCMaTpmMBaeMoro noctaHoBieHus MneHyma
Boicwero ApbutpaxkHoro Cyna Poccuiickon defepaunn, - He NpoTMBopedalimmm KoHCTUTyumnn Poccninckonm
depfepaumm, NYyCTb U B X OFPAHNYUTENBHOM KOHCTUTYLIMOHHO-NPaBOBOM UCTONKOBaHWM, BPAL N
cornacyeTcs ¢ npegHa3HaYeHMeM B pOCCUNCKON NpaBoBo cucteme KoHCTUTyumoHHoro Cyaa Poccuinckonm
denepaumm - 3aMULLATL OCHOBLI KOHCTUTYLIMOHHOIO CTPOS, OCHOBHbIE MpaBa 1 cBOOOAbLI YeN0BEKA U
rpaxkgaHuHa, obecneynBaTb BEPXOBEHCTBO U MPsAMOe AeNCTBME KOHCTUTYLUN Ha BCEN TEPPUTOPUN CTPaHbI
(cTaTba 3 PefepaibHOr0 KOHCTUTYLMOHHOrO 3aKoHa "0 KoHcTuTyumoHHoM Cyfe Poccuinckon ®epepaumm”
).

5. MneHym Boicwero ApbuTtpaxHoro Cyaa Poccuinckon ®epepaliv BB COOTBETCTBYIOLWMIA NOPAAOK
CyZIONPOM3BOACTBA B CUCTEMY apbUTparkKHOro NPOLEeCCyalibHOro Nnpasa C BMNOJIHE ONPeAeeHHON Leblo -
CHU3UTb Harpysky Ha csow pe3naunyM, nepefas H4acTb €ro HafA30PHbIX MOJHOMOYMIA HUXKECTOALWMM CydaM
1 0653aB MX NCNPaBAATb COBCTBEHHbIE MPAaBONPMMEHUTENbHbIE OWNOKIN, Takon BbIBOA CNeayeT He TObKO
13 oT3biBa Bbicwero ApbutpaxHoro Cyna Poccuiickon Peaepaunn Ha xanobbl 3asBUTENEN MO HACTOSALLEMY
Leny, HO 1 N3 Cofep XaHnsa CaMoro 3TOro NPoLeccyalbHOro MexaHu3Ma. Ero npakTMyeckmin cMbicn
3aKJI04AETCSH UMEHHO B MCMOJIb30BAHMM NOTEHLMANA HKECTOSALLNX apbUTPaKHbIX CyLOB 415
HeAndhepeHLNPOBaHHON OTMEHbI COBCTBEHHbIX, BCTYMMBLLUMX B 3aKOHHYIO Uiy, CyaebHbIX akToB no
YKa3aHuo KOoJIernanbHoro coctaBa cyaen Boicwero ApbutpaxxHoro Cyaa, oCyLLeCTBASAIOWEr0 NPOBEPKY B
npenBapuTenbLHOM MOPAAKE HAaA30PHOM Kanobbl 3aMHTEPECOBAHHOMO MLa.

0N LOCTMXEHNA 3TUX Leneit Noj yrpo3y NocTaBfieHo, B TOM YUCAIE, Y OCYLLLECTBIEHNe Npas,
rapaHTUPOBAHHbLIX CTaTben 54 KoHcTuTyumnmn Poccninckon degepaumm, NOCKOAbKY COOTBETCTBYHOLLMUA
NnopsaoK Cyaornpou3BoACTBa UMeEeT NPaKTUYeCKoe 3Ha4YeHne TOJIbKO NPy Haim4ymm BO3MOXXHOCTH
OCYLLeCTBAATb YNPOLLEHHYIO (419 cyAa Haf30pPHON UHCTaHLMK), MacCOBYIO U HeanddepeHLMPOBaHHYO
OTMEHY BCTYMUBLLMX B 3aKOHHYIO CUy CyaebHbIX akTOB 15 PEeTPOCMNEKTUBHOIO NPUMEHEHUS NOSABMBLUNXCS
B NOC/eyoLLEM NPaBOBbIX N03uLMin Boicwero ApbutpakHoro Cyaa. COOTBETCTBEHHO, Kak BEPHO yKa3as
KOHCTUTYLMOHHBIN CyA B [TOCTaHOBAEHWM MO HACTOALEMY Aefly, 3TO He UCKIII0YAEeT BO3MOXHOCTb TaKoro
nocneaytoLero nocae NepBoHayasbHOr0 pa3pelleHns aena NCTONKOBaHNSA 3aK0oHa, KoTopoe byneT
OTAr4aTb OTBETCTBEHHOCTb CyObeKTa SKOHOMUYECKMX OTHOLIEHWIA, BBOAS 4J19 HEFO AOMOJHNTENbHbIE
0b6s3aTenbLCTBa 1 YyCTaHaBAMBasA CaHKLMM 3@ NOBELEHMNE, KOTOPOE MpeXXHeNn NpaBonpuMeHNTENbHON
NPaKTMKON He pacCMaTPUBaNOCh Kak MpaBOHapyLUeHne. 9TO NOATBEPXKAAETCA He TONbKO
obcTosTenscTBaMM fen 3aasutenenn, obpatusumxca B KOHCTUTYLMOHHBIA Cy A 3a 3almUTon CBOUX
KOHCTUTYLIMOHHbIX MpaB, HO U 0PULMANbHLIMU CTAaTUCTUYECKUMUN faHHbIMY Bbiclwero ApbutpaxHoro Cyaa
Poccunckon ®egepalimm, COrlacHO KOTOPbIM 3@ HeMoJIHbIe [Ba roga npasusa COOTBETCTBYIOLLEr0
npoueccyanbHOro MexaHusMa 6binn NCnob30BaHbl AN HeangdepeHUNPOBaHHON OTMEHbI CyAebHbIX
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aKToB no 472 pgenam.

KOHCTUTYLMOHHBIN Cya Poccmnckon ®deaepaumy npusHan B3aMMOCBA3aHHbIe MNOJIOXKEHWA NyHKTa 1 cTaTbu
311 nyactu 1 ctatbm 312 AMK Poccuinckon degepaumm nNo CMbICaY, MPpMAaBaeMOMy UM MOCTaHOBAEHNEM
MneHyma Bbicwero ApbutpaxxHoro Cyna Poccuiickon ®epepaumm, He NpoTMBOPeYaLLUMmM KOHCTUTYLMK
Poccuiickon ®efepaLimmn, NOCKObKY, MO KOHCTUTYLIMOHHO-NPABOBOMY CMbIC/TY UX COAEPXKaHUS, OHM
LOMYCKaloT NepecMoTp CyaebHOro akTa no BHOBb OTKPLIBLUMMCSA 06CTOATENLCTBAM UL NpKU cobtoaeHnm
pAfa OrpaHUYUTENbHBLIX YCNOBUIA, NEPEYUCTIEHHbIX B MYHKTE 1 [loCTaHOBNEHUS NO HACTOALWEMY Aeny.
OfOHakKo B TaKOM yCEYEHHOM BUAEe BBeAEHHbIN MNneHyMom Beicwero ApbutpakHoro Cyaa ocobbii mopaaok
CyZONpoM3BOACTBa He cnocobeH obecneynTb peannsaunto Lenn, paan KOTOPON OH CO34aBasiCs UMEHHO Kak
cuMbKMO3 HaA30PHOro NepecMoTpa 1 NepecMoTpa Mo BHOBb OTKPLIBLLUMMCS 0BCTOATENbCTBAM.
CoOTBETCTBEHHO, COXPaHATbL €ro Ha byayuiee, fake ecm abCcTparmpoBaTbCs OT HEYCTPAHUMOrO 0ObIM
OrpaHNYUTENbHbLIM TOSIKOBAaHMEM HECOOTBETCTBMSA B CBOEN OCHOBE AaHHOI0 NPOLLECCyalbHOro MexaHm3ma
TpeboBaHuaMm KoHCTUTYuUMK Poccuiickonn deaepaunn, BpSa M UMEeT Kakon-nmbo npakTUYeCKMIA CMbICST.
Llenn obecneyeHns eanHoobpa3HOro NpMeHeHNs HOpPM NpaBa 1 UCrnpaBneHus cyaebHbIX ownbok
nocpeacTBoM andhepeHUMPOBaHHON OTMEHbI BCTYMMUBLLUMX B 3aKOHHYIO CUY (OKOHYaTeNbHbIX) CyaebHbIX
aKTOB npu cTporom cobnoaeHnmn TpebosaHmin KoHCTUTyLmmn Poccuinckon ®epgepaunmn n obienpusHaHHbIX
MeX[YHapoLHO-NPaBOBbIX CTaHAAPTOB NPaBOCYAUS, @ TakXXe NPeXHUX NPaBOBbIX NO3ULUA
KoHcTuTyumoHHoro Cyaa Poccuinckon ®epepauimn MoryT 6biTb JOCTUMHYThI B YCTAHOBIEHHbIX 3aKOHOM
npouenypax 1 6e3 BTOPXXeHMs B CUCTEMY NPOLLECCYalibHOr0 NpaBa. ITO He yMaNsgeT PoJin NpaBoBbIX
no3unumin Beicwero ApbutpaxxHoro Cyga Poccninckon ®denepaunn gna obecnevyeHns eanHcTea cyaebHom
NPaKTWNKK, MOCKONbKY apbuTparkHble CyAbl BCEX MHCTaHLUMIA 0653aHbl PyKOBOACTBOBATHLCSA MMM MpK
paccMOTpeHWUn e, YTO BOBCe He TpebyeT MacCoBOW OTMEHbI MPOBEPEHHbIX B 00bI4HbIX NpoLeaypax
06>XKanoBaHNA 1 BCTYMUBLUMX B 3aKOHHYI0 CMAY CyAebHbIX aKTOB C MCMOb30BaHNEM He NpeaHa3Ha4YeHHOro
AN19 3TOro No CBOEW NPaBOBON NpMPOLEe NpoLEecCcyasibHOro MexaHu3Ma.

B yacTHOCTW, B NyHKTE 1 pe300TNBHON YacTu MNocTtaHoBAeHNSE KOHCTUTYUMOHHOr0 Cyia no HacTosLWeMy
Leny yKa3blBaeTCs, YTO BBeAEHHbIN MneHyMoM Boicliero ApbutpaxHoro Cyaa MexaHn3M no CBOeEMy
KOHCTUTYLMOHHO-NPaBOBOMY CMbIC/Y: HE NpefnonaraeT npuaaHne obpaTHOM Cubl MPaBOBLIM MO3MLIAAM,
BbIPa>XEHHbLIM B MOCTaHOBAEHNW MneHyMa nnm noctaHoBneHun Mpesnanyma Beicwero ApbuTpa>kHoro
Cyna, 6e3 yyeTa xapakTepa CropHbIX NPAaBOOTHOLLIEHWUA U YCTAaHOB/IEHHbIX AN 3TUX C/lyYaeB
KOHCTUTYLMOHHbIX PaMOK AEeNCTBUS NPaBOBbIX HOPM; AONYCKaeT NepecMoTp MO BHOBb OTKPbIBLUMMCS
obcTosTenscTBaM cynebHoro akTa, BCTYNMBLLENO B 3aKOHHYIO CUJTY, TOMIbKO NpW YC0BUK, YTO B
COOTBETCTBYIOLLEM MOCTAaHOBAEHUN NeHyMa nam nocTaHoBAeHUn MNpe3ngnyma Beicluero ApbutpakHoro
Cyna cooepXuTcs NpaMoe yKasaHue Ha npuaaHune cpopmyanpoBaHHON B HEM NPaBOBON NO3ULUN
obpaTHON CUJIbl NPUMEHUTESIBHO K ie/1aM CO CXOXUMU (PaKTU4ecKMMmn obcToaTenbCTBaMm.

He BLaBasiCb B AeTabHYIO0 OLIEHKY MPUBEAEHHbIX YCI0BMIA, COONIOAEHNA KOTOPLIX Hapaay C ApYyruMu
YCI0BUSAMU, yKa3aHHbIMU B NyHKTE 1 pe30ntoTUBHOMN YacTu MOCTaHOBAEHNS, faXe NPW 04EBUAHOM
HapyLeHUN NONOXKeHUN cTaTbn 47 (4acTu 1) KoHCcTnTyumum Poccunckon ®epepaunm n apyrux
KOHCTUTYLMOHHBIX TpeboBaHWUiA, N0 MHEHNIO B60MbLWMHCTBA cyaen KoHCcTuTyuuoHHoro Cyna Poccuiickon
depnepaumm, 4OCTAaTOYHO A48 NPU3HAHUSA KOHCTUTYLMOHHBIM Takoro ocoboro nopsgka Cyaonpon3BoacTBa,
Henb3s He 3aMeTUTb, YTO NpaBoBas NPUPoOLa NepecMoTpa CyaebHbIX AeN MO BHOBb OTKPLIBLUMMCA (KaK 1 no
HOBbIM) 06CTOATENLCTBAM B OT/IM4ME OT HaA30PHOr0 NPOM3BOACTBA BOOOLLE NCKIIOYAET MOCTAHOBKY
npobsieMbl B aCNeKTe NPUHUMNA HEAOMYCTUMOCTU NPUAAHNS 06PaTHOW CUbl 3aKOHY, YCTaHaBMBaOLLEMY
WA OTArYaloLWemMy OTBETCTBEHHOCTb.

0na noaTBepXAeHMsA 3TOr0 4OCTaTO4YHO 06paTUTLCA K yKa3aHHbIM B HOpMax apbuTpakHoro,
rpaK4aHCKOoro 1 yrosioBHOro NpoueccyanbHOro 3aKkoHo4aTesIbCTBa OCHOBaHWAM AS TaKoro nepecMoTpa
cynebHbix akToB (cTaTbha 311 AMNK Poccuinckon ®epepaumm , ctatbs 392 MK Poccuinckon depepaumm ,
cTtaTba 413 YK Poccuinckon ®egepauun ), onpenenstolnm npaBoByo CYLLIHOCTb COOTBETCTBYOLLNX
npoueccyanbHbIX MexaHn3MoB. HeobXxoAnMMOCTb UX MPUMEHEHNS MOSBASETCA TOJIbKO B CBSA3U C BbISIBIEHNEM
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06CTOATENLCTB, KOTOPbIE YKa3biBalOT MO0 Ha HECOOTBETCTBME CaMOW COCTOABLUENCS NpoLeaypbl
CyOonpou3BOACTBa MO JaHHOMY Aiefy CYyTU NpaBocyamns (M Torga xapakTep MaTepualsibHO-MPaBoBOro Cropa
npwv peweHun sonpoca o6 oTmeHe cyaebHOro akTa aas NpoBefeHns HOBOro pasbupaTtenscTea no gesny He
NMeeT 3Ha4veHns); NMbo Ha HeoBX0AMMOCTb 3aLUNThl TaKUX CyObEKTMBHBIX MPaB, (hakT HapyLUEHNS KOTOPbIX
npu3HaH peweHneM KoHcTuTyumnoHHoro Cyaa Poccuinckon ®@epepaunn nnm EBponenckoro Cyaa no npasam
4yenoBeka; b0 Ha NOSBNEHNE 3aKOHa, YCTPAHSAOLLEro MM CMAMYatoLLEero OTBETCTBEHHOCTD.

Mo cywecTtBy, KoHCTUTYLMOHHLIA CyA B [oCTaHOBAEHUM MO HacTosweMy aeny abcTparupyeTtcs ot
npaBoOBOM MPUPOALI NPOM3BOACTBA NO NEPeCMOTPY CyAebHbIX AeN MO0 BHOBb OTKPbLIBLUMMCS
0b6CcTOATENLCTBAM, @ TAaKXE 1 OT 06CTOATENLCTB CAaMOro PaCCMaTPMBAEMOr0 UM Aena, UMes B BUAY HEKYIO
rMNOTETUYECKYI0 CUTYaLIMI0 MacCOBOro HapyLleHns cyaebHbIMU akTaMu NpaB Y4aCTHUKOB 3KOHOMUYECKMX
OTHOLLEHWIA, KOrAa PETPOCNEKTMBHOE NPUMEHEHMWE MHbIX MPABOBbLIX NMO3MLUMIA Beicliero ApbuTpa>kHoro
Cyna "HeobxoauMo Ans BOCCTAHOBAEHMWSA 1 3aLlUUThl TaKMX NPaB U MHTEPECOB, KOTOPLIE B CUAY UX
KOHCTUTYLIMOHHO-NPABOBOr0 3Ha4YEHUS HE IOMYCKAT COXpaHeHne cyaebHoro akta B cuae" (MyHKT 5
MOTMBMPOBOYHON YacTu MocTaHOoBNEHWA). Takoe HapyLleHne AOMKHO BbITb UMEHHO MAaCCOBbLIM, MOCKOJIbKY
B MHbIX Cay4asnx y Boicwero ApbuTtpaxHoro Cyaa He byaeT 3aTpyAHEHUI NO pa3peLleHmnto BO3HNKALWMX
npobniem 3awmnThl NPaB C MCNOJIb30BaHMEM MPEAYCMOTPEHHON (heaepasbHbIM 3aKOHOM NPOoLECCyasibHOw
topmel, Kak Toro 1 Tpebyet ctaTba 127 KoHcTuTyumm Poccuiickon ®epepaumm. OgHako Hu4ero nofobHoro
13 nen 3aasutenein, 0bpaTneMXCA B KOHCTUTYUMOHHBIN Cyl, HE YCMATPUBAETCS, HE UMeeTCs CBeAEHUI 0
MaCCOBOM HapyLUeHUN TaKux NpaB U MHTepecoB B apbuTpa>kHown cyaebHoM NpakTuKke 1 nNo Apyrum genam.
KoHCTUTYyumoHHbIN Cya B MyHKTe 1.3 MOTUBMPOBOYHON YacTu MNoCcTaHOBAEHNS MO HACTOSALLEMY Aeny
NPUBES NonoXeHna ctaten 74, 96 n 97 PegepanbHOro KOHCTUTYLMOHHOMO 3akoHa "O KOHCTUTYLIMOHHOM
Cyae Poccunckon ®egepaummn” o npegesiax NpoBepKN KOHCTUTYLIMOHHOCTM 3aKOHa Mo »xafobam rpakgaH u
OpraHm3aunii Ha HapyLUeHNe KOHCTUTYLMOHHBIX MpaB U cBO6OA, 0AHAKO NMPU 3TOM 3HAYMTENbHO BbILLEN 33
yCTaHOBJ/IEHHbIE 3aKOHOM npefensbl. Mo cylwecTBy Aeno pacCMOTPEHO Mo NpasuiaM abcTpakTHOro
KOHCTUTYLIMOHHOIO HOPMOKOHTPO/1S, HE CJly4allHO B TekCTe [oCTaHOBNEHNA OTCYTCTBYET NPSMOA BbIBOA O
HapyLUeHNN KOHCTUTYLMOHHBIX MpaB 3asBUTeSIeN No HacTosALWeMy ey, XOTS OHW MPU pacCMOTPEHUN aen
Mo npaswiaam Cy4onpon3BOACTBa, BBeAeHHbIM [neHyMoM Boicwero ApbutpaxkHoro Cyaa, € 04€BMAHOCTbIO
BbIHY>XAeHbl OblM y4acTBOBaTb B CyaebHOM npoLeaype, He YCTAaHOBIEHHON 3aKOHOM, C JINLLEHUEM UX
npaBa Ha pacCcMOTpeHue Aenla B TOM Cye, KOTOPOMY OHO MOACYAHO B Cuy TpeboBaHUA 3aKOHa.

YTo KacaeTcs Apyrux ycnoBui, yKasaHHbIX B MyHKTe 1 pe30t0TUBHON YacTu MNoCcTaHOBAEHUS
KoHcTuTyumMoHHOro Cyaa no HacTosieMy aeny, TO Npy COXpaHeHUW NpefBapuTebHOro nopsaaka
obpalleHnsa 3anHTepPeCcoBaHHOro JinLa C xanobon B Nopsake Hag3opa (MyHKT 6 MOTUBMPOBOYHOW YacTun
MocTaHoBMIEHUS) - a 6€3 3TOro COOTBETCTBYIOLLNA NPOLECCYabHbI MeXaHN3M HepaboTocnocobeH - oHU
NMPaKTUYeCKOro 3Ha4eHns He NMeloT.

6. NocTaHoBNeHneM KoHCTUTYyUuoHHoro Cyaa Poccuiickon ®epepaumm No HaCTOALWEMY OeNy Ha
theLiepanbHOr0 3aKoHoAaTeNs BO3/I0XKEHa 0093aHHOCTb B LLUECTUMECAYHbIN CPOK BHECTU U3MEHEHUS 1
JOMONIHEHMSA B apOMTparkHOE MpoLiecCyasibHOE 3aKOHOAaTENbCTBO, 3aKPEMIAOLLNE BO3SMOXHOCTb
nepecMoTpa Nno BHOBb OTKPLIBLUMMCSA 06CTOATENbCTBAM CyAebHOro akta apbutpaKHoro cyaa, 0CHOBaHHOIO
Ha MPaBOBOW HOpMeE, MpaKTUKa NPUMEHEHNS KOTOPOWN Noc/ie BCTYNAEeHNS 4aHHOM0 cyaebHoro akTa B
3aKOHHYI0 Cuiy onpefeneHa (M3MeHeHa) nocTaHoBaeHneM MneHyMa unu Mpesungnyma Beicliero
ApbutpaxkHoro Cyna Poccuinckon ®enepauumm.

Mexay TeM faHHOe 06CTOATENLCTBO B CUCTEME AENCTBYIOLLErO MPAaBOBOIr0 PEryJIMPOBaHNS HE OTHOCMTCS K
KaTeropum BHOBb OTKPbLIBLUMXCS 0BCTOATENLCTB, M BPAA /in ByaeT onpaBAaHHbIM 3aKOHOAaTe/lbHoe
BBeLeHMe ero B apbuTpaxKHbIi MpoLecc B Ka4ecTBe AOMNOJHUTENbHOr0 OCHOBaHNA A4J1 mepecMoTpa
BCTYMMBLUNX B 3aKOHHYIO Cniy CyaebHbix akToB. Bo BCSKOM ciiydae, 06CToATEeNbCTBA HAaCTOSLLEro gena
OCHOBAHWI 4S9 3TOr0 He Jal0T, MOCKOJIbKY MPU NPUHATUN NpoLeccyasbHbIX HOPM, COAEPXKaLLUXCs B
nyHkTe 1 ctatbn 311 nyactm 1 ctaTbmn 312 AMNK Poccuinckon denepaunn , 3aKkoHogaTes b 4ENCTBOBAN B
COOTBETCTBUYM C TpeboBaHnAMU KOHCTUTYLMK Poccuinckon ®epepauy 1 CBOUMM NOSTHOMOYMSAMMU.
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bosee TOro, peannsauns LAHHONO NOPYHEHUSA MOXKET NPUBECTU K HEraTMBHbLIM NOCAEACTBUAM AN4
POCCUINCKOM NPaBOBOMN CUCTEMbI B LIEIOM, MOCKOJIbKY BHeceT ancbanaHc B yCTOABLUNECS UHCTUTYThI
nepecmMoTpa BCTYMMBLUMX B 3aKOHHYI0 CUAy (OKOHYaTesNbHbIX) CyAeOHbIX aKTOB He TOJIbKO COBCTBEHHO B
apbuTpa)kHOM npoLiecce, HO 1 BO BCEX MPEAYCMOTPEHHbIX KOHCTMTYUMen Poccniickon ®epepaumm (4acTb 2
cTaTbyn 118) Bugax cyaonpon3BOACTBaA, NPUBELET K UX pa3banaHcupoBke 1 HeOOXOAUMOCTM CMEHbI
KOOpAMHAT, B CUCTEME KOTOPbIX TPAAULMOHHO pa3BMBanack POCCUNCKAs CMCTeMa CyLONpPoOn3BOACTBA.

B poccuiicko cmcTeme npaBa NpaBoBble MO3ULIMM BbICLUMX CY[A,0B CTPaHbl NerafbHO HUKOrLa He
pacCMaTpMBaIUCh Kak BHOBb OTKPbIBLUMECS MN HOBble 06CTOATENbCTBA, HE ABAAIOTCA OHM TaKOBLIMU 1 MO
CBOeW NpaBoBoON nNpupoae. NckyeHneM B HacTosLLee BpeMs ABAAIOTCS JILLb NPaBoBble MO3ULMK
KoHcTuTyumoHHoro Cyaa Poccuinckon ®efepauny no genam auu, NpUHMMABLLMX y4acTue B
KOHCTUTYLIMOHHOM Cy[0MpPON3BOACTBE, HO 3TO 0cobast TeMa X0TA 6bl NOTOMY, 4TO KOHCTUTYLMOHHBIA Cya
paccMaTpuMBaeT Aefa KOHKPETHbIX UL, HO He UMEET NOJIHOMOYMIA MPW BbIBOAE O HAapYLUEHWN
KOHCTUTYLMOHHbIX NpaB obecneynTb 3alnTy UX NpaB B KOHKPETHOM NpaBooTHOLWeHNN. COOTBETCTBEHHO,
3aKoHoAaTenb B fJaHHOM Ciy4vae obnafaeT NpefocTaBneHHON eMy KOHCTUTYumuen Poccuinckon ®enepaumm
cB0ob0OOOM YCMOTPEHMNA A5 ONpelesieHNs KOHKPETHOro MexaHn3Ma, npegHa3HavYeHHoro oas nepecMoTpa
cynebHOro akTa, MPUHATOrO NoO Aeny Anua, GakT HapyLUEeHNs NpaB KOTOPOro NPUMEHEHNEM B €ro aene
3aKOHa MpuU3HaH B nocneytolem KoHCTUTYUMOHHbIM Cynom Poccuinckon depepaumu.

B apbuTpaxxHOM npoLecce 3akoHoAaTeNb 411 peann3auim NpaBoBbix No3numin KoHcTutyumoHHoro Cyaa
Poccuinckon ®epepaumm n3bpan npoueccyasbHbI MexaHW3M, 3aKpenIeHHbIN B MyHKTe 6 cTaTbk 311 AMNK
Poccninckon ®degepaunm B €ro B3amMoCBA3N C ApyruMu HopMmamu rnaebl 37 gaHHoro Kogekca. CTporo
rOBOPS, OH TaKXXe He COOTBETCTBYET NPMPOLE NPOM3BOACTBA MO BHOBb OTKPLIBLUMMCS 06CTOATENLCTBAM,
npefHasHavYeHHOro Ans nepecMoTpa cyaebHbix akToB Npy 0bHapyXeHWUn CyLLeCTBEHHbIX ANa Aena
006CTOATENLCTB, KOTOPbIE HE BbINN 1 He MOrAK BbITb U3BECTHLI 3a8BUTENO 1 cyay. OOHaKo B cuiy ocoboi
PO KOHCTUTYLMOHHOMO CYyA0NPON3BOACTBA M OrpaHNYEHUS BO3MOXHOCTY AN1A nepecMoTpa cyaebHoro
aKTa no Kpyry auu, HapyleHne KOHCTUTYLIMOHHbIX NpaB KOTOPbIX YCTaHOBIEHO B peLleHnn
KoHcTutyumonHoro Cyna Poccuinckon ®epepaunu, ero BBeAeHME He nNprBeno K gucbanaHcy B
(OYHKLMOHNPOBAHNMN UHCTUTYTOB, MPeAHa3Ha4YeHHbIX 414 ncnpasfaeHus cyaebHbix owmnbok, n HCTUTYTOB
no NepecMoTpy CyaebHbIX aKTOB M0 BHOBb OTKPLIBLUMMCS W HOBLIM 06CTOATENLCTBAM.

CornacHo nyHKTY 6 cTaTbmn 311 AlK Poccuiickon degepaunm 0CHOBaHUEM ANns nepecMoTpa cyaebHoro
aKTa M0 BHOBb OTKPbLIBLIMMCA 06CTOATENLCTBAM ABNAETCS Npu3HaHne KOHCTUTYLMOHHBIM CyoM
Poccuiickon ®epepalimm He COOTBETCTBYOWMM KOHCTUTYL MU Poccrninckon depepalim 3akoHa,
NPVMEHEHHOT0 apbUTparkHbIM CYy[10M B KOHKPETHOM [efie, B CBSA3M C MPUHATUEM PELLEHNS MO KOTOPOMY
3aaBuTenb obpawianca B KOHCTUTYLUMOHHBIA Cya Poccuinckon ®epepaummn. B yCTaHOBAEHHbIX
thefepanbHbIM 3aKOHOM Cny4vasx cyaebHble pelleHns, 0CHOBaHHbIE Ha 3aKOHOMOJI0XEHNAX, KOTOpbIe
NPU3HaHbl B nocnegyowem KoHCTUTYLUNOHHBbIM Cy4OM He COOTBETCTBYHOLWNMU KOHCTUTYLMN POCCMINCKON
®epepaumm, MOryT BbITb NEPECMOTPEHBI TAKXe MO BONEN3BABAEHUIO UL, HA KOTOPbLIX PaCnpoCTpaHAeTCs
LNENCTBME TaKNX PELLUEHNI, HO KOTOPbIE He BblN Yy4aCTHUKaMN KOHCTUTYLIMOHHOIO CyONPOM3BOACTBA.
OZHaKo K TakMM NnLaMm rnosioxXeHns NpuBefeHHON 3aKoHo4aTe IbHOW HOPMbl HE MPUMEHSITCA U
BCTYMNMUBLUNE B 3aKOHHYIO CUy CyaebHble akTbl M0 AenaM C UX y4acTmeM MoryT BbiTb MepecMoTpEeHbl Mo
npasuiaM Hag30pHOro NPOM3BOACTBA, a MHOr4a 1 No npasuaaM KaccaumoHHOro Npou3BoACTBa, eCv B
TakoM NopsiiKe NPaBWIbHOCTL CyAebHOro akTa paHee He nposepsinach (cTaTbn 288 u 304 AMNK Poccuiickon
®epnepaumnm ). AHaOrnYHbIE NPaBKIa COAEPXKATCA Take B CTaTbax 387 1 392 (NyHKT 5 vactn 2) I'MK
Poccuiickon ®epepaumu .

CnepoBaTenbHO, B COOTBETCTBUM C apbUTparkHbIM U rpaXkAaHCKUM NpoLeccyasibHbIM 3aKOHO4ATENbCTBOM
nepecMoTp CyAebHbIX pelleHunin B CBA3M C NPU3HAHWEM HOPMbl HEKOHCTUTYLMOHHOW BO3MOXKEH, B
4YaCTHOCTW, KaK MO BHOBb OTKPbIBLUMMCS 0BCTOATENbCTBAM (M0 3afBNEHNAM ML, Y4aCTBOBaBLUMX B
KOHCTUTYLIMOHHOM Cy[0MpPON3BOACTBE), TaK 1 B Mopsaake cynebHoro Haasopa (Mo 3asBneHUsM nuu, He
Yy4aCTBOBaBLUNX B KOHCTUTYLIMOHHOM CyA0npon3BoLCcTBe). COOTBETCTBYOWMM 06pa3om cnegyeT NoHUMaTh
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1 NPaBOBYO NMO3ULMIO, CPOPMYNNPOBaHHY KOHCTUTYLMOHHBIM Cyaom Poccuiickon ®eaepaumm B
onpegeneHunsx ot 14 aHsapsa 1999 roga N 4-O n ot 5 despana 2004 roga N 78-O, cornacHo KOTOpoWn
nepecmoTp CynebHbIX peLleHnin B CBA3UN C MPU3HaHMEM HOPMbl HEKOHCTUTYLIMOHHOW BO3MOXXEH, B
YaCTHOCTW, KaK B MOPSiAKe HaA30pa, Tak U MO BHOBb OTKPbLIBLUMMCSA 06CTOATENLCTBAMM.

CoO0TBETCTBEHHO, AOBO/bI, M3/10XKEHHbIE B NYHKTE 3.3 MOTUBMPOBOYHOW YacTu MNoCcTaHOBAEHUS
KoHCTUTYLMOHHOro Cyaa no HacTosAweMy ey CO CCbIIKON Ha AaHHYI0 NPaBOBYO MNO3MLMIO, BPAL N MOTYT
CNYXUTb OCHOBaHMEM A5 BbiBOAA O "BO3MOXXHOCTU NepecMoTpa Nno BHOBb OTKPLIBLUMMCS
obcToaTenbCTBaM CyaebHbIX akTOB, OCHOBAHHbIX Ha HOPME, KOTOPOW paHee apbuTpakHbIN cyn npwu
PacCMOTPEHNN KOHKPETHOro fena Npuaas CMbIC/, PaCXOAALWMACS C ee NPaBOBbIM CMbIC/IOM, BbISIBIEHHbLIM
BnocneacTsum Boiclimm ApbuTtpaxkHsiM Cyaom Poccuinckon @epepauun”. OHW He SBNSIOTCA TakoBbIMU,
[aXKe eC/in He y4nTbIBaTb OTCYTCTBME B AAHHOM C/ly4Yae aHanormm ¢ MCNOJSIHEHWEM peLleHunn
KoHcTuTyumoHHoro Cyaa Poccunckon ®epepaumn.

Mpn ocyLecTBNEHNI NPABOCYANSA He TOJIbKO Bbicunin ApbuTtpaxkHbii Cyn Poccuinckon ®enepaumnm, Ho Bce
apbuTpaxKHbie Cyabl HE3aBUCUMBI Y MOSYUHAIOTCA TONbKO KOHCTUTYLMKM Poccuinckon ®enepaumm u
thefepanbHOMY 3aKOHY, KOTOPbIE MMEIOT BEPXOBEHCTBO Ha BCen Tepputopun Poccninckon degepaunm u
BbICTYMaAlOT AJ19 CY[I0B B POJIN KPUTEPUS MPU OLEHKE NHBIX HOPMATMBHbLIX aKTOB, KOTOPbIE BCEraa A0JIKHbI
NPUMEHATLCA B CUCTEMHON B3aUMOCBSA3N C APYTrMU HOPMaMU B COOTBETCTBUU C UX MEPaPXUYECKUM
noJsIoXKeHneM B cucteme npasa. CoOOTBETCTBYOLLME NPaBuia HENOCPEeACTBEHHO 3aKpenieHbl B CTaTbsAX 4
(4acTb 2), 15, 120 (4yacTb 2) KoHcTuTyumn Poccuinckon ®enepauun, B ctatbe 5 (4actm 1 u 3)
®enepanbHOro KOHCTUTYLIMOHHOIO 3akoHa "O cynebHon cucteme Poccuiickon ®egepaummn” , B CTaTbax 3 u
13 ATK Poccuickon ®epepaLmm .

Kak y>xe oTMe4yanocb, apbutpaxkHble Cyabl Npy pacCMOTPEHUN KOHKPETHbLIX Aen 0653aHbl y4uThIBaTh
npaBoBble No3uLmmn Beicluero ApbutpaxHoro Cyaa, chopMyMpoBaHHbIE B pe3ysibTaTe TOJKOBaHUS
3aKOHOAATeNbHbIX HOPM, MOCTOMNbKY, MOCKO/IbKY 3TV 3aKOHOA4ATEe/IbHble HOPMbI MOANIEXAT NPUMEHEHNIO B
AaHHOM gene. O4HaKo BHE 3aBMCUMMOCTUN OT HaJIMYMNS UAN OTCYTCTBMA COOTBETCTBYIOLLEN NPaBOBOM
no3uuun Nognexkallas NpUMeHeHNI0 3aKOHo4aTelbHasd HOpPMa CyLLLeCTBOBala Ha MOMEHT pacCMOTPEHNS
aena, 41o 6b1a0 M3BECTHO UAN A0JIKHO BbIN0 BbITh M3BECTHO BCEM YHaCTHUKaM CyLOMpPoOn3BOACTBA,
BKJIlOYas cyd. IMeHHO no3ToMy npaBoBble No3mumm Beicwero ApbuTtpaxkHoro Cyaa Poccuinckom
®epepaumm, chOPMUPOBAHHbLIE B MOCNEAYIOLLEM, HENb3S OTHOCUTL HW K HOBbIM, HU K BHOBb OTKPbIBLUMMCS
obcTosTensCcTBaAM.

Ha KaxaoMm cyfe, paspeLlarolemM KOHKPEeTHOe Aeno, NexXuT 0643aHHOCTb C MCNOJIb30BaHWEM BCeX
CcnocoboB TONKOBAHUA BbIABUTb NOANMHHOE COAEpPXKaHWEe MPUMEHAEMOWN HOPMbI U pa3peLLmnTb Cnop B
COOTBETCTBUYM C TpeboBaHMAMYM NpaBa. ECnM cyn npuMeHnn HOpMy BOMPEKN ee AeNCTBUTENLHOMY
cofepXaHuio, 3Ha4YUT, OH AoNyCTWUA oWwmnbKy, a Ans ee ucnpasneHns genepanbHbli 3aKOHOAaTENb
NpeaycMoTpen MexaHU3Mbl Mo NepecMoTpy CyaebHbIX akTOB B NpoLeaypax 06bIYHOr0 U NCKAYUTENBHOMO
cnocobos 06xxanoBaHus. Mpu 3TOM OCHOBaHWEM A1 NEPECMOTPA BCTYMNUBLLMNX B 3aKOHHYIO CUY
(OKOHYaTeNbHbIX) CynebHbIX aKTOB MOTYT ObITb NNLLb CYLLECTBEHHbIE ((PYHAAMEHTa/IbHbIE) HaPYLLUEHNS.
MosBneHWe B NoCNeAyOLLEM UHON NPaBOBOM NO3MLMK NLWb NOATBEPXKAAET Hann4ue cyaebHomn ownbky,
KOTOpas MOXXeT ObITb N HECYLLECTBEHHOW.

CoOTBETCTBEHHO, NpaBoBas No3nuuns Beiclero ApbutpaxHoro Cyna Poccuinckon ®epepaunu,
noATBepXxaloLwas ownboyHoe NpMMEeHEHe HOPM NpaBa Npu NPUHATUN CyaebHOro akTa, NpaBuIbHOCTb
KOTOporo Bbila MpoBepeHa B npoueaypax 06bl4HOr0 06>KasloBaHWA, MOC/E YEero OH BCTYMNWU B 3aKOHHYIO
cuny, He [OJHKHA CYXXUTb OCHOBAHWEM O/15 MPUMEHEHUS UHOIO, HE NpefHa3HaYeHHOro ANa UCnpaBieHns
cynebHbix ownbok, MexaHn3ma no nepecmMoTpy cyaebHbix akToB. Camo no cebe obecneveHune
eanHoobpa3HoOro MPMMEHEHNS HOPM MpaBa He AO0/HKHO 6biTb CaMOLLE/bio MPU OLEHKE BCTYMMBLUErO B
3aKOHHYI0 C1ly (OKOHYaTebHOro) cyaebHoro akTa, ero oTMeHa LonyCcTUMa JiMlb B LLeNsxX 3allMTbl Npas u
cB060A, HapYLUEHHbIX B pe3yfibTaTe CyLLeCTBeHHOW cyaebHon ownbkn. MIHoe BCTynaeT B MpoTUBOpeYue C
MPVHLMNOM NPaBOBOW ONPeLeNeHHOCTH, U 3TO NPOTUBOPEYME HEe MOXET BbiTh YCTPAHEHO 3aMEHON OLHOr0
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BMAA NepPecMOoTPa OKOHYaTEebHOro cyaebHoro akTa apyrum.

Esponenckuin Cy no npaBam YesioBeKa B CBOEW NpakKTUKe noc/efoBaTeslbHO UCXOAUT M3 TOro, YTO CaMo
no cebe Hecoriacue BbILLIECTOALLErr0 CyAa C TOJIKOBAHNEM HAaLMOHabHOIM0 3aKOHOAATeNbCTBA HE MOXET
CNYXXUTb NCKIOUYUTENBHBIM 06CTOATENLCTBOM, AAKOLINM NPaBO OTMEHATb 0053aTeNbHbIE K NCMONHEHNIO
pelleHns 1 Bo3obHoBAATbL cyaebHoe pa3bupaTenscTBo (MocTaHoBNeHMs OT 18 aHBapsa 2007 rofa no geny
"KoT npoTtume Poccninckon ®degepaumn”, ot 5 niond 2007 roga no aeny "KyMKUH 1 gpyrme npoTms
Poccuinckon ®epepaummn" n gpyrve). B nucbMeHHbIx 3amedanHnsax Komuteta MuHuctpos CoBeTa EBponbl 0T
5 okTa6ps 2005 rona no BONPOCY UCMOJIHEHUS NOCTaHoBAeHUS EBponelickoro Cyfa no npaBaM YesioBeka
no neny "Bonkosa npoTue Poccunckon ®epepaummn' B agpec Biacten Poccunckon ®epepaumm 6110
YKa3aHo Ha To, 4T0 Boeicwmn ApbutpaxkHbii Cya Poccuinckon ®efepaumm, npuMmeHas NnyHKT 1 ctaTon 304
ATK Poccuiickon ®egepaumm , BbIXOOMT 3@ paMKK ero nepBoHavyasibHOr0 3Ha4YeHus, co3aaBas yrposy
NpaBoBO ONPeAeNeHHOCTN.

Bo MHOrux ceonx pewenuax Esponenckun Cya no npaBam 4e/0BeKa yKa3blBAaET U Ha HEMPUEMIEMOCTb
3aMeHbl OHOM0 BUAA NepecMoTpa OKOHYaTENbHOro CyebHOro akTa Apyrum (MocTaHoBAeHNs OT 18 aHBaps
2007 ropa no geny "bynrakosa npoTtue Poccuinckon ®epepaummn”, ot 19 ntoHa 2008 roga no geny "Eporosa
npoTtme Poccuinckon ®epepaumn”, ot 15 okTabpa 2009 roga no geny "MoHYapoBa U Apyrue npoTuB
Poccuinckon ®egepaummn”, ot 26 Hosabpa 2009 roga no geny "boukanes, PocToBLEBa U Apyrve NpoTuB
Poccuiickon ®egepaumn” n gpyrue). Bo Bcex nogobHbIx ciy4asax OH Npu3Han HeJonyCcTUMON B CUly
TpeboBaHuin KOHBEHLMNM 0 3aLLMTe NpaB Yes0Beka 1 OCHOBHLIX CBOBOA MOAMEHY npouelypsl 06>XKanoBaHums
npouenypon NepecMoTpa OKOHYaTesbHbIX CyAebHbIX aKTOB MO BHOBb OTKPbIBLUMMCS 06CTOATENbCTBAM.

7. Taknm 06pa3om, B3aMMOCBA3aHHbIE NOOXEHNA MyHKTa 1 cTaTbn 311 nyacTn 1 ctaTtbm 312 AMNK
Poccuiickon ®efepalimm nNo CMbICy, NpMaaBaeMoMy UM ToJIKOBaHUeEM lneHyMa Boiclero ApbuTtpakHoro
Cyna Poccumnckon ®egepaumnm, He cooTBeTCTBYIOT KOHCTUTYUMn Poccniickon ®epepaumn, ee ctatbam 4
(4acTb 2), 10, 15, 18, 46 (4acTb 1), 47 (4acTb 1), 54, 71 (nyHKT "0"), 76 (4acTb 1), 120 (yacTb 1), 127, 128
(4acTb 3), 4TO NPMBENO K HAaPYLUEHWIO KOHCTUTYLIMOHHbIX NPaB 3asBUTEeNen No HacTosAwweMy geny. B ceasu
C 3TUM JaHHble MOSI0XKEHNS B TaKOM 3HAYEHMUN CeA0BaNI0 NPU3HATh HEKOHCTUTYLIMOHHBIMY 6€3 KaKunx-
nmbo yCnoBUiA, COXPaHUB MOAJIMHHbBIA CMbIC/T HAa3BaHHbIX 3aKOHOAATE/IbHbIX HOPM, COOTBETCTBYIOLLMIA BOJIE
3aKoHozaTens.

Mpu nprHAaTUKM NyHKTa 1 cTaTbh 311 n yacTu 1 cTtaTtbm 312 AMNK Poccuinckon ®epepaunn penepaibHbIi
3aK0HOJaTeNb AeNCTBOBaJ B COOTBETCTBUM C KOHCTUTYUMen Poccninckon degepaunm n CBOMMM
NMOAHOMOYUSMU, COOTBETCTBEHHO, B CBA3M C HACTOSALWMUM [e/10M He MMEETCH OCHOBaHWUI BO3naraTh Ha Hero
0653aHHOCTb MO BHECEHUIO N3MEHEHWI B apbuTpaxHoe NpoLeccyasibHoe 3aKOoHO4aTeNbCTBO.

Ocoboe MHeHue

cyabn KoHCcTuTyumoHHoro Cyna

Poccuiickon ®epepaimm

M.N.KneaHapoBa

MocTtaHoBsieHNneM KoHcTuTyumnoHHoro Cyna Poccuinckon ®@epepaumm ot 21 aHBapsa 2010 roga N 1-M no
Aeny o0 NpoBepke KOHCTUTYLMOHHOCTW NOA0XKeHWN YacTn 4 ctaTbk 170, nyHkTa 1 ctatbn 311 nyactn 1
CTaTbk 312 ApbuTpakHOro npoLeccyasbHOro kogekca Poccuinckon ®epepaunm B cBa3u ¢ xxanobamm 3A0
"Mpoun3BoacTeeHHoe obbeauHeHne "beper”, OAO "Kapboant", OAO "3aBoa "Mukponposog" n OAO
"Hay4Ho-nponBoACTBEHHOE NpegnpusaTue "PecnupaTtop” U3 npegmeTa pacCMOTPeHNsa KOHCTUTYLNOHHBIM
Cynom Poccuinckon ®epnepaumm no gaHHoMy geny 6bi1o UCKAYEHO NOJIoXeHUe YacTu 4 ctatbmn 170 AMNK
Poccninckon ®egepaumm (MyHKT 1.2 MOTMBUPOBOYHOM YaCTW) U MPOU3BOACTBO MO )Xasiobam 3asBuTenen B
3TON YacTun 6bIN0 NpeKpaLleHo (MYHKT 4 pe30JIlTUBHOM YacTy MOCTaHOBAEHNS).

3TO UCKNIOYEHHOEe U3 NpeaMeTa paccMoTpeHns KoHCTUTyumoHHbIM CyaoM Poccuinckon ®epepaLmm
nosioXXeHue, Haxogsuleeca B ctaTbe 170 "CopepxaHne peweHns" AMK Poccuinckon ®epepaumm ,
NpoBO3rnallaeT, YTO B MOTMBMPOBOYHON YaCTy peLleHmns (Mo MCKOBOMY MPOM3BOACTBY B apbuTparkHOM
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cyae nepBomn MHCTaHumm - pasgen |l rnasbl 20 AMNK Poccuiickon ®eaepaumm ) MOryT COOEPXaTbCs CCbIIKK
Ha nocTaHoBneHue MNneHyma Boicwero ApbutpaxHoro Cyaa Poccuinickon ®epepalmm no Bonpocam
cynebHon npakTuky (ganee sMecto 4actu 4 ctatbn 170 AMNK Poccunckon ®epepaumm ykasbliBaeTCs:
NPOUNTNPOBaHHas HOpMa).

Takoe pelleHue KoHcTuTyuUmnoHHoro Cyaa Poccminckon depepauun - 06 NCKOYEHUN U3 NpeaMeTa
pacCMOTpeHnNs No ey NPOoUNTUPOBAHHON HOPMbI - 03HAYaeT NpeXae BCero, 1 3T0 04eHb BaXXHO, YTO
cylbs ("Tponka" cynen) apbutpakHOro cyfa, nepecMaTprBas CBOe NpeXxHee Aesi0 B COOTBETCTBYIOLLEN
WHCTaHLUMWN NO BHOBb OTKPbIBLUMMCA 06CTOATENbCTBAM, NPU BbIHECEHUN HOBOIO peLleHns (MoCTaHOBAEHWS)
He BMpaBe COCNMaTbCA B HEM Ha NocTaHoBeHUe MNpe3unaunyma Beicwero ApbutpaxkHoro Cyna Poccuinckon
defepaLnm, Kak BbIHECEHHOE N0 BONpocaM cyaebHoN NpakTuku, Tak n npuHsaToe MNpesngnymom Beicliero
ApbuTtpaxHoro Cyna Poccuiickoih deagepauny No UToraMm pacCMOTPEHMUS OPYroro Aena B nopsnke Hagsopa.
3TO 04EBUAHO, MOCKO/LKY B MPOLUTUPOBAHHON HOPME HE CKa3aHOo: MOryT COAEP»KaTbCA CCbIIKM Ha
noctaHosseHue Mpe3nanyma Boicwero ApbutpaxkHoro Cyana Poccuinckon ®egepauum, a 3T0 03HaYaeT, 4To
TaKue CCbIIKM B HOBOM peLleHumn (NoCTaHOBJIEHUN) COLEPXKATbCs He MOryT.

Mexay TeM, KaK 3TO BbITEKAET 13 COAEPKAHNSA MOTUBMPOBOYHON YacTun MoCTaHOBAEHNS
KoHcTuTyumMoHHOro Cyaa Poccunckon ®efepaumm no JaHHOMY feny U hakTUYeCKn 3aKpenseHo B NyHkTe 1
€ro pe3o/l0TUBHON YacTu, - B paMKaXxX B3aMMOCBA3aHHbIX MOA0XKeHUA NyHKTa 1 cTtaTbn 311 nyactn 1
ctatbn 312 AlK Poccuinckon ®egepaumm (Mo CMbICAy, NpuaaBaeMOMy UM TOJIKOBAHUEM B MyHKTe 1
MocTaHoBneHns MneHyma Boiclwero ApbutpaxHoro Cyna Poccuiickon ®epepaumm ot 12 mapta 2007 N 17
"O npumeHeHnn ApbuTpa)HOro npoLeccyanbHoro kogekca Poccuinckon ®epepaumm npu nepecmoTpe
BCTYMMBLUNX B 3aKOHHYIO CAy CyAebHbIX aKTOB MO BHOBb OTKPLIBLUMMCS 06CTOATENbCTBAM" B pefaKLmm
noctaHoBneHus MneHyma Boiclwero ApbutpaxHoro Cyna Poccuiickon ®epepaumm ot 14 despansa 2008
roga N 14), nCTONKOBaHHbLIX B KOHCTUTYLIMOHHO-NPaBOBOM CMbicie KOHCTUTYLUMOHHLIM Cyaom Poccuinckom
depepauum, - BHOBb OTKpPbIBLUMMUCA 06CTOATENLCTBAMM NO A&y NOCae NPUHATUS MO HEMY BCTYMNMBLUENO B
3aKOHHYI0 CUy pelleHns (MOCTaHOBAEHNS) ABNSETCA NPaKTUKa NPUMEHEHUs 3aKoHo4aTeNbCTBa, KOTOpas
nocJie NPUHATUA Takoro pelleHuns (U ero BCTYNAEHUS B 3aKOHHYIO CUAY) UM NOCTaHOBIEHUS onpefesieHa
Boicwunm ApbutpaxkHbiMm Cynom Poccuinckon depepaunn: B NoCTaHOBAEHUM l1eHyMa Man B MOCTAHOBEHWN
Mpe3nanyma Beiclwero ApbutpaxHoro Cyaa Poccunckon ®epnepaumm, B TOM YACSE NPUHATOrO Mo
pesyJsibTaTaM pacCMOTPEHWA APYroro Aesa B NopsfKe HaA30pa.

Opyrumun cnosamm, gns cyabh apbuTpakHOro cyaa, paCCMOTPEBLLEr0 A€/10 B NEPBON NHCTAHLMN 1
NPUHSABLLEro (BblHECLLEro 1 NPoBO3rlacUBLLIEro) No HeMy peLleHune, BCTYNUBLLIEE B 3aKOHHYIO CUY, paBHO
ANS Cyaen anensLunoHHON N KaCCaUMOHHOM MHCTAHUWIA, NMPUHSABLUNX (BbIHECLLIMX W MPOBO3r1acUBLLMNX)
COOTBETCTBYIOLLEE NOCTAHOB/IEHNE, BHOBb OTKPbIBLUMMCA 06CTOATENLCTBOM MO AENY - KaK 3TO 0AHO3HA4YHO
BbITEKaeT 1 13 nocTaHoBNeHus MneHyma Boiclwero ApbutpaxHoro Cyfa Poccuinckon ®epepaumm ot 12
mapTa 2007 roga N 17 B pepgakuuu oT 14 cheBpana 2008 rona N 17 "O npuMmeHeHun ApbutpakHoro
npoueccyanbHOro Kkogekca Poccunckon ®egepauny npu NnepecMoTpe BCTYMMUBLUUX B 3aKOHHYIO CUly
cynebHbIX akTOB MO BHOBb OTKPbIBLUMMCS 0bcTosTENLCTBAM"; U U3 MOCTaHOBNEHUS KOHCTUTYLIMOHHOMO
Cyna Poccunckon ®efepalimm No HaCTosALLEMY Aesy - B Ka4eCTBE OCHOBaHMA NepecMoTpa ero npexxHero
pelweHns (MOCTaHOBAEHNA) BbICTYNAOT B PaBHOM Mepe Kak nocTtaHoBsieHue MneHyMa Boiclwero
ApbutpaxkHoro Cyna Poccuiickon ®efepaumm, Tak U nocTaHoBneHue Mpesnanyma Boicwero
ApbutpaxkHoro Cyna Poccuinckon ®efepaLm, B TOM YACSIEe MPUHATOE N0 pe3ynbTaTaM pacCMOTPEHUS
ApYyroro gena B nopsiake Hagasopa. MocnefHee yToOYHEHNE aKLEHTMPYET BHUMaHME Ha TOM, YTO peyb ngeTt
MMEHHO 0 NOCTaHOBAEHMM lpe3unanyma, NoCKonbKy MNneHyM Beicwero ApbutpaxxHoro Cyaa Poccminckon
depepauunn gasHo, ¢ 1995 roga, He paccmaTpuBaEeT Aesia B NopsaaKe Hag3opa U, COOTBETCTBEHHO, He
BbIHOCUT MO HUM NOCTAHOBJIEHUN.

He umes npaBa npu nepecMaTpmMBaeMOoM Mo 3TOMY - BHOBb OTKPbIBLUEMYCS 0OCTOSATENLCTBY - Ae/ly B HOBOM
pelweHnn (NOCTaHOBJIEHUMN) COCNATbLCA Ha NoCcTaHoBNeHMe Mpe3nanyma Beicwero ApbutpaxHoro Cyaa
Poccuiickon ®epepalimmn, KOTOpoe ANS HEro - B AaHHOM CJlydae - eAMHCTBEHHO Y UMEHHO SABASETCS BHOBb
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OTKPbIBLUMMCS 06CTOATENBCTBOM, KaK 1 YeM cyabs ("Tponka" cynein) apbuTpaxKkHOro cyaa MOXEeT W J0J/IKEeH
060CHOBbIBaTb CBOE HOBOE MO AaHHOMY Aeny pelleHune (MoCTaHoBNeHNEe)? A BeAb OH eLlle AOJKEH KaK-TO
060CHOBaTb OTMEHY CBOEr0 MPEeXHEero peweHns no 3ToOMy ey, npasaa, 3Ty OTMEHY OH OCYLLEeCTBASET
onpefeneHveM, u, BUANMO, TaM OH MOXeT COC/1IaTbCs Ha NocTaHoBNeHWe Mpe3unanyma Boiclwero
ApbutpaxkHoro Cyna Poccuinckon ®enepauumm.

Beab eCcnun OH B HOBOM peLleHnn (MOCTaHOB/IeHMIW) COLIeTCS Ha NocTaHoBeHWe Mpe3nguyma Boicliero
ApbuTtpaxHoro Cyna Poccuinckon ®egepaunm (NpUHATOE, B TOM YMCe, B NOPAAKe Haf3opa no Apyromy
Aeny) Kak Ha BHOBb OTKpbIBLUEeCs 06CTOATENbCTBO, OH HAPYLUMT MPOLMUTMPOBAHHY0 HOpMy AMK
Poccunckon ®egepalmm , KoTopas:

a) cama no cebe He COAEPXKMNT TaKoM BO3MOXHOCTH;

6) BbIBeeHa 13 npeaMeTa paccMoTpeHns KoHCTUTYLMOHHbIM Cyaom Poccuickon ®epepaumm no
HacTosLLeMy fieny C NpekpaLleHneM Npon3BOACTBA B 3TON YaCTy C MOTUBMPOBKON: BbITEKaOLLEe U3
Ha3BaHHOI 0 MOJIOXKEHWA MPaBo apbUTPa)KHOro CyAa Npu BbIHECEHUM CyAebHOro akTa CoCNaThCA B
Ka4vecTBe 4ONoAHMTEeNbHOro 060CHOBaHUS CBOEro peLleHns Ha pa3bsaCHEHNS MO BONpocaM cynebHon
NpPakTWKK, ChOPMyIMpoBaHHbIE B MOCTaHOBAEHUSX MneHyMa Boicero ApbutpakHoro Cyaa Poccuinckon
defepaumm, KOppecnoHAMpPYeT 3aKpenaeHHoMY cTaTben 127 KoHCTUTYyumum Poccunckon ®epepaunm
nonHomMou4uto Beiclero ApbutpaxHoro Cyna Poccuinckon ®epepalimm gasaTb pa3baCHEHNUA N0 BONPOCaM
cynebHON NPaKTWKN 1 He NpeanonaraeT ocBoboXxaeHMe apbuTPaKHOro cyaa 0T YCTaHOB/IEHHON CTaTbew
120 KoHcTuTyuumn PO 0653aHHOCTH, YCTAHOBUB NPY PacCMOTPEHUN Aefla HECOOTBETCTBME aKTa
roCyAapCTBEHHOMO UM MHOMO OpraHa 3akoHy, pa3peLllmnTb Ae/10 B COOTBETCTBMM C 3aKOHOM, a
cnefoBaTeNbHO, caMo no cebe nonoxxeHme Yactu 4 ctatbn 170 AMNK Poccuiickon ®egepaLmm He MOXXET
paccMaTpuBaTbCA Kak HapyLlaloLwee kakme-nnbo KOHCTUTYLMOHHbIe npaBa 1 cBoboabl (MyHKT 1.3
MOTMBUPOBOYHOMN YacTun MocTaHOBAEHNS),

TO TaKas CCblIKa, COOTBETCTBEHHO, ABNAETCA OCHOBaHUEM AN OTMEHbI ero pelleHns (ctaTbun 270, 288 AMNK
Poccninckon denepaunn ).

Ho ecnn oH He cowneTcs Ha Takoe nocTtaHoseHne Mpe3nanyma Beicwero ApbutpaxkHoro Cyna
Poccuinckon ®efepalmm Kak Ha BHOBb OTKpbIBLLUEeCsH 06CTOATENbCTBO, YEM OH CMOXXET MOTMBUPOBATL CBOE
HOBOE peLleHne? A OH CBOE pelLeHne A0JIKEH MOTUBMPOBATbL - B ab3aue 2 nyHKTa 3 Yactn 4 ctaTbn 170
AlK Poccuinckon ®epepalimm NpsamMo U 0LHO3HAYHO CKa3aHo: B MOTUBMPOBOYHOM YacTU pPeLUeHNs [OJDKHbI
coaep»kaThCa TakKe 060CHOBaHNS NPUHSATBLIX CYA0M PeLleHnin. Beab He MOXeT e cyabs ("Tponka" cynen)
B 060CHOBaHME NPMHUMAEMOr0 UM HOBOMO peLleHNs (MOCTaHOBAEHWS) NO Aefy N0 BHOBb OTKPbIBLUMMCS
06CTOATENbCTBAM B KOHCMUPOJIOTMYECKMX Lenax - 4Tobbl He HapyLaTb NOJIOXEHNE MPOLUTUPOBAHHON
HOPMbI - yKa3aTb: "eCTb MHEHUE, 4TO .... TO eCTb, HE MOTUBMPYS CBOE HOBOE peLUeHne, CyAbs TaKkxe
HapyLlaeT 3aKoH, Aa 1 noboe HeMOTMBUPOBaHHOe cyfebHoe pelleHne NOANEXNUT OTMEHe.

Mono)xeHne He cnacaeT NpMBeLEHHOE Bhille 060CHOBaHMe BbiBEAEHWS MPOLUTUPOBAHHON HOPMbI 13
npeaMeTa pacCMOTPEHUS AaHHOrO Aena KOHCTUTYLMOHHbIM CyaomM Poccunckon ®epepaunn. YKasaHue B
3TOM 060CHOBaHUN Ha NpPaBo apOMTParkHOro Cyia NpW BbIHECEHNW CyAebHOro akTa B KayecTBe
LOMNONHUTENIbHOrO 060CHOBAHMSA CBOEr0 pPeLleHns CoCaThCA Ha pa3bsACHEHNS NO BoNpocam cynebHonm
NpaKTuKK, ChOPMyMpoBaHHbIE B MOCTaHOBAEHUSX MneHyMa Boicero ApbutpakHoro Cyaa Poccuinckon
depepaumu, 30eCb He TOYHO.

Bo-nepBbix, NpU BHOBb OTKPLIBLLIEMCS 06CTOATENbCTBE Y apbuTpaXKHOro CyAa BO3HUKAET He NpaBo, a
npsmas 06543aHHOCTb B CBOEM HOBOM pPeLLEHNM (MOCTaHOBJIEHNM) COCNATLCA MMEHHO Ha 3TO - KOHKPETHOE -
BHOBb OTKpbIBLIEECS 06CTOATENbCTBO.

Bo-BTOpbIX, CCbI/IKa Ha 3TO BHOBb OTKPbIBLUEECH 06CTOATENbCTBO HE MOXKET 34eChb ObiTh A4ONOHUTESIbHbLIM
060CHOBaHMEM HOBOrO peLleHNs (MOCTaHOBJIEHUS) - 3TO rNaBHOE 06CTOATENLCTBO (M NPUYNHA) OTMEHBI
NPeXHero peLleHns o 3TOMy Aeny U raBHbIA, @ MOXXET BbITb U e ANHCTBEHHbLIN, apryMeHT,
000CHOBbLIBAOLLNIA HOBOE MO HEMY peLleHne (MOCTaHOBJIEHUE).

B-TpeTbunx, Npy CONOCTaBAEHUM NOANYHKTa 1 nyHKTa 1 u nyHKTa 2 cTaTby 13 co cTaTben 16 3akoHa oT 28
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anpens 1995 roga N 1-®K3 "0O6 apbuTpaxHbix cynax B Poccuiickonn Pegepaumn”, COOTBETCTBYIOLLMX HOPM
AlK Poccuiickon Peaepaunn n HopM PernameHTa apbuTpa>kHbIX CyA0B, YTBEPXXAEHHOIO NOCTaHOBNEHNEM
MneHyma Boicwero ApbutpaxHoro Cyaa Poccunckon ®egepaumm ot 5 ntoHa 1996 roga N 7,
04HOMOPAOKOBLIMU BEIMYNHAMY 34eCb SABAAIOTCA:

1) noctaHoBneHme MneHyma Boicwero ApbutpakHoro Cyaa Poccuinckon ®enepauuu, opmynampytoLiee
pa3bsCHEHWe Mo Bonpocam cynebHon npakTuku (pasaen V "MneHym Boicwero ApbutpakHoro Cyaa
Poccuiickon ®epepaumun” PernameHTa apbutpaxHbix cyoB Poccuinckon ®epnepauumm);

2) noctaHoBneHue Mpe3nanyma Boicwero ApbutpaxkHoro Cyna Poccuiickonn deaepaumm (NyHKT 59.2
Ha3BaHHOro PernameHTa, yCcTaHaBAvBatoWwmn, 41o MNMpesnanym Beicwero ApbutpakHoro Cyaa Poccuinckon
defepalmm paccMaTpMBaET OTAeNbHbIe BOMPOChl CyAebHON NPakTUKK 1 0 pe3ynbTaTaX PacCMOTPEHUS
NHGopMMpyeT apbuTpakHble Cyabl);

3) noctaHoBneHue Mpe3nanyma Beicwero ApbutparkHoro Cyna Poccuiickon ®epepaLinm, BbIHECEHHOE MpK
PacCMOTPEHNM AeN MO NepecMoTpy CyaebHbIX akTOB B MOpsiAKe Haa3opa (rnaea 12 Ha3BaHHOMO
PernameHTa).

To 06CTOATENLCTBO, YTO 3TO O4HOMOPAAKOBbLIE 34€Ch BEANYMHbI, MOAYEPKNBAET N TOT (haKT, 4TO B
MocTtaHoBseHUN KOHCTUTYLUMOHHOro Cyaa Poccuinckon ®efepauun no gaHHoMy aeny opMyanpoBka
"...MPaKTMKa NPYMEeHeHNs KOTOPOro nocsie ero NpuHATUSA bblna onpeaeneHa (Ui nsMeHeHa) B
noctaHoBneHuu MNneHyma Boiclwiero ApbutpaxkHoro Cyaa Poccuiickon ®epepaumm nam B NOCTaHOBIEHNN
Mpe3nanyma Beicwero ApbutpaxHoro Cyaa Poccuinckon degepaumm, B TOM YUCAE BbIHECEHHOMO MO
pe3ynbTaTaM pacCMOTPEHMS APYroro Aesia B Nopsiake Haa3opa..." MOBTOPAeTCA HEOAHOKPATHO, a C y4eToM
HEeCKONbKO UHOMN, HO B6IM3KON MO CMbICAY 1 MO CYLWEeCcTBY peaakuun - 16 pa3 (12 - B MOTMBMPOBOYHON 1 4 - B
Pe30/t0TUBHOW €ro 4acTsXx).

B-4eTBepThbIX, YKa3aHNs Ha HeOCBOBOXAeHNE apbnTPaxHOro cyaa, yCTaHOBUBLLENO NPW PAaCCMOTPEHUN
[ileNla HeCOOTBETCTBME aKTa roCyapCTBEHHOr0 UAN MHOMO OpraHa 3akoHy, 0T 06593aHHOCTY pa3pewwnTb
[le/10 B COOTBETCTBUN C 3aKOHOM 3[€Cb HEAOCTATO4YHO, MO0 OJIHa U Ta XKE HOPMa 3aKOHa B HEM3MEHHOM
pefakuuun: a) NnpuMeHanacb CyoM, BbIHECLLUM MNpeXHee pelleHmne (MocTaHoBAeHNe), Tenepb
nepecmaTpuaemoe; 6) NpyMeHeHa AaloWnM pa3biaCcHeHWe No BonpocaM cyaebHom npakTnku MNieHymom
Boicwero ApbutpakHoro Cyna Poccuiickon ®enepaunn nnu Mpesngunymom Beicwero ApbutpaxkHoro Cyna
Poccuiickon ®epepalimm, paBHo nocTaHoBaeHneM Mpe3nanyma Beicwero ApbutpaxkHoro Cyaa Poccumnckon
®epnepaunn, NPUHATLIM MO Pe3yNbTaTaM PAaCCMOTPEHWSA APYroro Aefia B NopsAAKe Haf30pa, YTo 1 ABNAeTCA
BHOBb OTKPbIBLUMMCS 06CTOATENLCTBOM; B) AO/KHA ObITb MPUMEHEHa CyL0M, MOTUBUPYIOLLUM CBOE HOBOE
pelweHne (MOCTaHOBNEHNE) B PEXXUMe BHOBb OTKPbIBLLUMXCA 06CTOATENbCTB. HOpMa 3aKoHa BO BCEX TPex
CNnyYyasax HEM3MeHHa, HO ee NPoYTEHNE (TOIKOBAHME) MeHAETCS: B CTaamm 6) oHa 0653bIBaeT Cyabto
("Tponky" cynei) ero UCTOSIKOBaHWe, COBEPLUEHHOE M B CTaZWK @), OTMEHUTb U MPU BbIHECEHUN peLleHuns
(mocTaHOBNEHMA) B CTaAUN B) MCTOIKOBATb TakK, Kak OHO NCTOJIKOBAHO B CTaguu 6). MMeHHO noToMy, 4To
NCTONIKOBaHWe, Npou3BeleHHoe B CTagun 6), aBnseTcsa Ang CTagui a) v B) BHOBb OTKPLIBLUMMCS
06CTOATENLCTBOM.

B paHHOM cniyyae BoobLie peyb MAeT He 0 KOHCTUTYLMOHHOM MOSHOMOYMK [neHyMa Boiclwiero
ApbuTtpaxHoro Cyna Poccuinckon depepauny gaBaTbh pa3bACHEHUSA N0 BONPOCaM CcyaebHOM NpakTUKK, a o
HenocpeACcTBEHHOM NpeMeTe Mo AaHHOMY Aeny, 3aKpenjeHHoMy B nociefHeM ab3aue nyHKTa 1
MOTMBMPOBOYHON YacTu MocTaHoBNeHMS KOHCTUTYUMOHHOro Cyaa Poccuinckon ®epepaumu. Pedb naeTt o
noctaHoBseHuu MNpe3manyma Beicwero ApbutpaxHoro Cyaa Poccuinickon ®epepaumm obonx BuaoBs, HO
npexae BCero - NPUHATOM Mo pe3yJsibTaTaM pacCMOTPEHWs APYroro Aesa B NOpsfKe HaA30pa, U UMeHHO
KaK OCHOBAHWM NepPecMoTpa Mo BHOBb OTKPLIBLLUMMCS 00CTOATENbCTBaM CyaebHOro akTa, 0ClnapuBaemMoro
3a8BUTENIEM B NOPSLKE Ha30pa M OCHOBAHHOIO Ha NOJIOXKEHUAX 3aKOHOLAaTeNbCTBa, NpakTuKa
NPUMEHeHNs KOTOPOro Nocse NPUHATUA Takoro cyaebHoro akTa onpefesieHa yka3aHHbIM NOCTaHOBIEHNEM
Mpe3nanyma Beiclwero ApbutpaxxHoro Cyaa Poccuickon ®epnepaumn.

OcTpoTy npobnemsl ycunmeaeT Takxe 1 TO 06CToATENbCTBO, YTO NOCTaHOBAeHMe [pe3nanyMa Beiclwiero
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ApbutpaxHoro Cyaa Poccunckon ®enepauum, B TOM YMUCSe MPUHATOE MO pe3ysibTaTaM pacCMOTPEHMSA
LApYyroro gena B Nopsifike Hag3opa, ABASETCS Tenepb - N0 PakType AAHHOMO AeNa - BHOBb OTKPbIBLUMMCS
06CTOATENLCTBOM Kak OCHOBaHME nepecmMoTpa paHee NPUHATOro nNo ageny apbutpa)kHbiM CyA0M peLleHmns
(mocTaHoBNeHWA), NpuyeM 1 B pexxume rnasbl 36 AMNK Poccunckon ®epepaumm (Mpon3soacTBO MO
nepecMoTpy cyfaebHbIX akTOB B MOPSAKe HaA30pa, T. €. N0C/ie BbiIHECEHNS COOTBETCTBYIOLLErO
onpenenenHns "Tponkon" cyaen Boicwero ApbutpaxHoro Cyna Poccuiickon degepaunmn), n B pexxume
rnasbl 37 AMK PO (Npon3BoACTBO MO NEPECMOTPY BCTYMNMBLUMX B 3aKOHHYIO Cuy CyaebHbIX akTOB MO BHOBb
OTKPbIBLIMMCS 06CTOATENBLCTBAM) - MPU HEMOCPEACTBEHHOM 06paLLEHUN 3a8BUTENS B apOUTPaXkHbIA Cy [
WHCTaHLMK, BbIHECLLEN MO Aefy NpexHee, No4fieXxxallee nepecMoTpy, peLleHune.

13 BbILLIEN3N0XXEHHOI0 CieayeT, 4To apbuTpaxkHbIn Cyaba ("Tponka" cynen), nepecMaTpuBatoLLunin
COoBCTBEHHOE MpeXHee pelleHne (MoCTaHOBNEHWE) NO Aeny B CBA3W C BHOBb BO3HUKLLMMU
obcTosTenscTeamu (B Nt06OM M3 Tpex Ha3BaHHbIX PEXMMOB) KaK B C/ly4ae, €C/IM OH COrflaceH € TeM, 4TO
30€eCb NUMEEeT MEeCTO MMEHHO BHOBb OTKPbIBLLIEECS 06CTOATENLCTBO, T. €. MHOE, YEM Y HErO B MPEXHEM
peleHnn (NOCTaHOBNEHN ), TOSIKOBaHME HOPMbI 3aKOHa, TakK 1 B C/ly4ae, €C/IM OH C 3TWUM He COrflaceH, npu
BbIHECEHWNW HOBOr0 peLleHuns (MoCTaHOBAEHWA) MO Aeny BCTAaeT nepen AMAEMMON: COCNaThCA Ha
noctaHoBseHue Mpe3ngnyma Beicwero ApbutparkHoro Cyna Poccuinckon ®enepauun (noboro ns aByx
BMIOB) KaK Ha BHOBb OTKpPbIBLUEeCsH 06CTOATENbCTBO K TEM CaMbIM HaPYLUMTb MOJIOXKEHUS MpoLeccyabHOm
HOPMbI, YTO MOXXET MOBJEYL OTMEHY 3TOr0 MOBTOPHOr0 peLleHns, AMbo He CCbiNaTbCs Ha HEro U MOTUB
nepecMoTpa CBOEro peLleHns He 060CHOBLIBaTb M TEM CaMbIM HAPYLUUTbL MPOLUTUPOBAHHYIO HOPMY, 4TO
Tak)Xe MOXKET MOBJeYb, C elle 6oNbLUeN CTENEHbIO BEPOSATHOCTU, OTMEHY 3TOr0 HOBOMO PELLEHNS
(nocTaHoBneHUS).

Mpw 3TOM Cyabs (Kak, paBHO, 1 "TponKa" cynen), eCTeCTBEHHO, 0CO3HaeT, 4To noboe pa3suTrne cobbiTun, B
C/lyqae X HEOQHOKPATHOCTH AMBO Mo APYruM OCHOBAHWAM, MOXET MOB/EYb AN HEro NPUHATUE K HEMY
Mep AUCLMUMNIMHAPHOMO BO3LENCTBIUSA - He 3a coBeplueHne cynebHom owmnbku, a 3a HapyLleHune (SBHO
BbIHY>KAEeHHOe, 6e3 BapnaHTOB) 3akoHa. COOTBETCTBEHHO, Nt060E BEIHECEHHOE HAaXOASALMMCS B TAKOBOM
nosIoXXeHun cyaben ("Tponkon" cypen) cynebHoe pelieHne (nocTaHoBieHne) He ByaeT No-HacTosAWEeMY
NpaBoOCYAHbIM, CIpaBeaIMBbLIM M HAXOAALLMMCSA B PaMKaxX KOHCTUTYLIMOHHOMO NOAS, 4TO, B CBOK o4Yepelb,
He MOXXET He HapyLllaTb KOHCTUTYLIMOHHLIE NPaBa 3asaBUTENEN Ha CNpaBeanBOe NPaBoCyame.

O3HavaeT /1 CKa3aHHOe, 4TO NPOLUTMPOBaHHAs HoOpMa, ecnu Bbl OHa He Bblia UCKNoYeHa U3 NpeaMeTa
HacTosLLero gena, paccMatpmeaemoro KOHCTUTYLMOHHbIM Cyaom Poccuinckon ®enepauun, o6g3aTensbHO
6bina 6bl NpusHaHa He cooTBeTCcTBYOWeNn KoHCTUTYLmMK Poccuiickon ®efepaumm (ee ctaTbam 4 (4acTb 2),
15 (vyacTb 1), 17 (vactn 1 n 2), 18, 45 (vacTb 1), 46 (4acTb 1), 55 (4acTb 3), 120 (vacTb 1), 123 (4acTb 3),
127, KaK yKa3blBaeT OAUH 13 3aaBuTenen no geny - OAO "KapbonnT", B nepBoHa4vanbHON xanobe B
KoHCTnTyumMOoHHbIN Cya Poccninckon depepaunm 06xxanoBaBLUNn e AUHCTBEHHO NPOLUTUPOBAHHYO HOPMY?
OTHI04b. Byay4yn BKAOYEHHOW B NpeaMeT Aena, paccmaTpmaeMoro KOHCTUTYLUMOHHBIM CyaoM Poccumnckom
depnepaumm, N Haxo4ACb B CUCTEMHOM eANHCTBE C NON0XKEHUAMM NMyHKTa 1 cTaTby 311 n vyacTn 1 cTaTbu
312 AlNK Poccuiickonn deaepalnn , OHa, MO BCEN BEPOATHOCTM, NoABepriacb 6bl KOHCTUTYLIMOHHO-
NpPaBOBOMY NCTOJIKOBAHWIO, N310XKEHHOMY B MyHKTe 1 (1nbo B OTAENLHOM - "MepCcoHanbHOM" - ANs Hee
NyHKTE) pe30II0TMBHON YacTu [oCTaHOBAEHNA, MPUMEPHO B TakoN hopMyIMpoBKe: "MpM3HaTb MNON0XKEHNE
yacTu 4 ctatbun 170 AMNK Poccuinckon ®egepauunm He npoTmeopedalimm KOHCTUTYL MM Poccuinckom
®epepalimm, NOCKOJIbKY MO CBOEMY KOHCTUTYLMOHHO-MPABOBOMY CMbIC/TY ero cofep)xaHue He
npeanosaraeT HEBO3MOXXHOCTb B MOTUBMPOBOYHOWN YaCcTuW peLleHns cocnaTbCsa Ha NOCTaHOBEHMe
Mpe3nanyma Beicwero ApbutpaxHoro Cyaa Poccuinckon denepauuu, B TOM Yucne NPUHATONO No
pe3yfnbTaTaM paCcCMOTPEHNSA APYroro Aena B nopsaake Hagsopa'.
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